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2008: The Year in Ethics and Bar Discipline

by

Constance V. Vecchione, Bar Counsel

This column takes a second look at significant developments in ethics and bar discipline in

Massachusetts over the last twelve months.

Disciplinary Decisions

The full bench of the Supreme Judicial Court issued seven disciplinary decisions in 2008.

Approximately 170 additional decisions or orders were entered by either the single justices

or the Board of Bar Overseers. Several decisions by the Court and the Board were of

significant interest to the bar, either factually or legally.

Curry and Crossen

Of the full-bench decisions, the two that perhaps generated the most interest were the

companion cases of Matter of Kevin P. Curry, 450 Mass. 503 (2008) and Matter of Gary C.

Crossen, 450 Mass. 533 (2008). Curry held that disbarment was the appropriate sanction for

an attorney who, without any factual basis, persuaded dissatisfied litigants that a trial court

judge had “fixed” their case and developed and participated in an elaborate subterfuge to

obtain statements by the judge's law clerk intended to be used to discredit that judge in the

ongoing high-stakes civil case. In Crossen, the Court held that disbarment was also warranted

for another attorney’s participation in the same scheme by actions including taping of a sham

interview of the judge’s law clerk; attempting to threaten the law clerk into making

statements to discredit the judge; and falsely denying involvement in, or awareness of,

surveillance of the law clerk that the attorney had participated in arranging.

These cases are particularly noteworthy for their rejection of the attorneys’ arguments that

the deception of the law clerk was a permissible tactic akin to those used by government

investigators or discrimination testers. The SJC in both cases also reaffirmed that expert

testimony is not required in bar disciplinary proceedings to establish a rule violation or a

standard of care.

 

 

 

ROBERT S. WOLFE 

PUBLIC REPRIMAND NO. 2014-6 

Order (public reprimand) entered by the Board June 25, 2014. 

SUMMARY1 

 

The respondent was admitted to the Massachusetts bar on April 26, 1971. 
 
Pursuant to a written contingent-fee agreement dated April 5, 2007, the 

respondent agreed to represent a client in bringing claims against the client’s lender, who 
the client alleged had wrongfully refused to extend credit to his company, resulting in the 
company’s bankruptcy.  Before the respondent was able to file a lawsuit against the 
lender, the lender initiated its own action against the client on April 13, 2007.  The 
respondent prepared an answer and a counterclaim, which asserted affirmative claims 
against the lender for breach of contract, conspiracy, unfair and deceptive trade or 
business practices, and interference with contractual relations.  These affirmative claims 
were the same claims the respondent would have brought had he initiated suit against the 
lender first.  The respondent continued to represent the client in this matter until March of 
2011, when final judgment was entered in the lender’s favor. 

 
During the course of the representation, the client tendered to the respondent 

$10,000 to pay out-of-pocket costs and expenses incurred by the respondent.  The 
respondent deposited the $10,000 into his IOLTA account.  The respondent failed to 
maintain complete records of his receipt, maintenance and disposition of those funds, 
failed to prepare regular and periodic reconciliation reports, failed to maintain a 
chronological check register or individual client matter ledgers, and failed to reconcile his 
trust account every sixty days in violation of Mass. Prof. C. 1.15(f)(1),(B),(C),(E) and 
(F).  On multiple occasions during the representation, the client requested that the 
respondent provide an accounting setting forth the manner in which his $10,000 payment 
had been applied.  Despite these requests, the respondent never supplied the client with 
an accounting, in violation of Mass. R. Prof. C. 1.5(c) and 1.15(d)(1).  The respondent 
did, in fact, incur in excess of $10,000 in costs and expenses in connection with his 
representation of the client and was ultimately able to account for those expenses to the 
client and to bar counsel.  

                                                
1   Compiled by the Board of Bar Overseers based on the record of proceedings before the board. 



 
In May of 2009, the respondent agreed to represent the same client in a separate 

matter involving the client’s attempted purchase of claims belonging to his company 
from the bankruptcy trustee.  These were claims that his company had against a supplier 
who had refused to deliver product to the company after the client’s lender had refused to 
extend credit to the company. 

 
On May 29, 2009, the client tendered to the respondent $20,000 to be used for the 

purchase of these claims from the bankruptcy trustee.  The respondent deposited the 
$20,000 into his IOLTA account.  The respondent failed to maintain complete records of 
his receipt, maintenance and disposition of these funds, failed to prepare regular and 
periodic reconciliation reports, failed to maintain a chronological check register or 
individual client matter ledgers, and failed to reconcile his trust account every sixty days, 
in violation of Mass. Prof. C. 1.15(f)(1),(B),(C),(E) and (F).  Due to the respondent’s 
failure to maintain complete records for the funds deposited into his IOLTA account, 
between May 29, 2009, and September 9, 2009, the respondent negligently misused 
$9,247.80 in funds belonging to the client in violation of Mass. R. Prof. C. 1.15(b).  The 
respondent’s misuse of the client’s money was not intentional and the client was never 
actually deprived of these funds.  On multiple occasions during the respondent’s 
representation of the client in the bankruptcy matter, the client requested that the 
respondent provide an accounting setting forth the manner in which the $20,000 payment 
had been applied.  The respondent never supplied the client with an accounting, in 
violation of Mass. R. Prof. C. 1.15(d)(1).  

 
On September 22, 2009, the bankruptcy court denied the bankruptcy trustee’s 

motion for authorization to sell the company’s claims to the client.  The client thereafter 
authorized the respondent to apply $15,000 of the $20,000 that he was holding to the 
client’s outstanding legal fees incurred in a third, unrelated legal matter in which the 
respondent was representing the client.  The respondent refunded to the client the 
remaining $5,000 that he was holding. 

 
In aggravation, the respondent had received an admonition in 2012 for trust 

account violations.  Admonition No. 12-15.  In mitigation, the respondent’s trust account 
violations in this matter predated and, in some instances, overlapped the conduct that 
gave rise to the respondent’s 2012 admonition.  Since his admonition in 2012, the 
respondent has maintained his trust account in compliance with Mass. R. Prof. C. 1.15.  
Also in mitigation, the respondent provided other legal services to the client that were not 
compensated; refunded $7,000 in funds advanced by the client; and has now accounted 
for all monies given him by the client.   

 



Disciplinary proceedings were commenced against the respondent with the filing 
of a petition for discipline with the Board of Bar Overseers on April 3, 2014.  On April 
23, 2014, an amended petition for discipline, an answer to the petition for discipline and 
stipulation of the parties was filed with the board.  The parties jointly recommended that 
the respondent receive a public reprimand.  On June 2, 2014, the Board of Bar Overseers 
voted unanimously to accept the parties’ stipulation and recommendation for discipline.       


