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STATEMENT OF THE CASE & RELEVANT FACTS

Since the commencement of this proceeding in 2009,1 the FCC has issued two orders that 

impact inmate calling services. The first order was issued in 2013 and, among other things, 

imposed interim rate caps for interstate rates (“2013 Order”).2 The second order was issued in 

2015 and expanded the scope of the 2013 Order to impose rules governing, among other things, 

intrastate rate caps and ancillary service fees (“2015 Order”).3 At this time, there are several 

rules from these orders that have bearing on this proceeding, including but not limited to the 

prohibition of per-call fees and surcharges (47 C.F.R. 64.6080) and caps on ancillary service 

charges (47 C.F.R. 64.6020(a), (b)(1), (3)-(5)).4 These rules took effect for prisons on March 17,

2016, and will take effect in jails by June 20, 2016.5 In addition, the orders have rules for 

interim interstate rate caps that have been effective since February 11, 2014.6

Both of the orders have pending appeals.7 The appeal of the 2013 Order (“2013 Order 

Appeal”) has been in abeyance since December 16, 2014, awaiting the issuance of the 2015

Order.8 The parties in the 2013 Order Appeal are currently planning to submit motions with 

1 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Initial Petition, DTC Docket No. 11-16 (Aug. 31, 2009).
2 Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Report and Order and Further Notice of 
Proposed Rulemaking, No. FCC 13-113, 28 FCC Rcd. 14107 (rel. Sept., 26, 2013) (“2013 Order”).
3 Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Second Report and Order and Third Further 
Notice of Proposed Rulemaking, FCC 15-136, 30 FCC Rcd 12763 (Rel. Nov. 5, 2015) (“2015 Order”).
4 See 2015 Order, Appendix A (providing rules 47 C.F.R. 64.6000 to 64.6110).
5 Public Notice, Wireline Competition Bureau Updates Applicable Rates for Inmate Calling Services, WC Docket 
No. 12-375, DA 16-332, pg. 1 (Mar. 29, 2016) (provided as Appendix 1 for the reader’s convenience).
6 Public Notice, Wireline Competition Bureau Announces the Comment Cycle and Effective Date for the Inmate 
Calling Report and order and FNPRM, WC Docket No. 12-375, DA 13-2175, pg. 1 (Nov. 13, 2013); see also Public 
Notice, WC Docket No. 12-375, DA 16-332, pg. 2 (Mar. 29, 2016).
7 Securus Technologies v. FCC, Case No. 13-1280 (D.C. Cir) (appeal of the 2013 Order); Global Tel*Link v. FCC,
Case No. 15-1461 (D.C. Cir.) (appeal of the 2015 Order).
8 Securus Technologies v. FCC, Order, Case No. 13-1280, FCC-7FR67956 (D.C. Cir. Dec. 16, 2014) (provided as 
Appendix 2 for the reader’s convenience).
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requests for Court action, including whether that case is moot, by May 16, 2016.9 The appeal of 

the 2015 Order (“2015 Order Appeal”) is underway. In addition to the statuses provided by the 

Hearing Officer in his Ruling issued on March 18, 2016, the Court of Appeals stayed the FCC’s

attempt to extend the interim rates to intrastate rates on March 23, 2016.10 Also, the Court has 

issued an order with the briefing schedule for the appeal (“Briefing Schedule Order”), which 

shows the final briefs being filed by October 5, 2016.11 As of the date of this filing, the oral 

arguments have yet to be scheduled. However, the Court’s Briefing Schedule Order provides that 

oral arguments are typically “a minimum of 45 days after briefing is completed,” which would 

be on or after November 21, 2016.12

Thus, the earliest that a final opinion on the merits of the appeal of the 2015 Order can be 

reasonably expected is by the end of 2016, with a realistic possibility that an opinion may not be 

issued until the first quarter of 2017.

While there was not a formal ruling holding this case in abeyance pending the outcome of 

the FCC’s proceedings, all substantive activity in this case was suspended from September 10, 

2014 to January 22, 2016, with the only action taken being the replacement of the Hearing 

Officer.13 At the time the activity ceased, the parties were disputing motions to compel.14 When 

9 Securus Technologies v. FCC, Joint Unopposed Motion for a 30-Day Extension, Case No. 13-1280 (D.C. Cir. Apr. 
18, 2016) (provided as Appendix 3 for the reader’s convenience).
10 Global Tel*Link v. FCC, Order, Case No. 15-1461 (D.C. Cir. Mar. 23, 2016); see also Public Notice, Public 
Notice, Wireline Competition Bureau Updates Applicable Rates for Inmate Calling Services, WC Docket No. 12-
375, DA 16-332, pg. 1 (Mar. 29, 2016) (provided as Appendix 1 for the reader’s convenience).
11 Global Tel*Link v. FCC, Order, Case No. 15-1461 (D.C. Cir. Apr. 18, 2016) (“Briefing Schedule Order)
(provided as Appendix 4 for the reader’s convenience).
12 Briefing Schedule Order, pg. 4
13 See Consumer Affairs and Business Regulation [Online] Dockets, DTC Docket No. 11-16, Mass.gov., 
https://services.oca.state.ma.us/dtc/frmDocketList.aspx (providing the relevant dates on current page 2).
14 See, e.g., Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts 
Seeking Relief from the Unjust and Unreasonable Cost of Such Calls, Securus Technologies, Inc.’s Reply to 
Petitioners’ Opposition of Securus’ Motion to Compel Petitioners’ Responses to Information Requests, DTC Docket 
No. 11-16 (Sept. 10, 2014).
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activity resumed, the Hearing Officer held a status conference.15 In addition, Network 

Communications International Corp. (“NCIC”), a provider that does not currently have any 

clients in Massachusetts, filed a petition to intervene, which was denied by the Hearing Officer 

following the status conference.16

In a Ruling issued by the Hearing Officer on March 18, 2016, the Hearing Officer 

directed parties to prepare briefs on six issues that are centered around the impact on this case of 

the 2015 Order, and the resulting Court of Appeals’ stay of the permanent rate caps in the 2015

Order.17

15 See Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking 
Relief from the Unjust and Unreasonable Cost of Such Calls, Notice and Case Status Conference (Jan. 22, 2016).
16 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Hearing Officer Ruling Network Communications 
International Corp. Petition for Late Intervention, DTC Docket No. 11-16 (Mar. 8, 2016).
17 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Notice of Briefing Schedule, DTC Docket No. 11-16, pgs. 2-
3 (Mar. 8, 2016).
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ARGUMENT

Inmate Calling Solutions, LLC (“ICSolutions”), as a party to D.T.C. 11-16, hereby 

submits its Initial Brief in Response to Hearing Officer’s Notice Dated March 18, 216, in 

accordance with the Ruling issued by the Hearing Officer on March 28, 2016. For the issues 

inquiring whether aspects of the Petitioners’ Complaint have been eliminated as a result of the 

FCC’s proceedings (Issue Nos. 1, 3, 4, 5, and, indirectly, No. 6), ICSolutions submits that the 

current state of federal regulation is too uncertain to provide a basis for final determinations of 

whether the federal regulations will permanently preempt Massachusetts law governing intrastate 

inmate calling services (“ICS”).  Therefore, ICSolutions recommends the Department of 

Telecommunications and Cable (“Department”)18 suspend the Investigation for matters related to 

those issues until either the appeals have been completed or it becomes apparent that the FCC

has abandoned its current efforts to regulate intrastate rates.

Even though final determinations at this time would be premature for those issues, Issue 

No. 2 requires immediate action to ensure intrastate rates are just and reasonable. The FCC’s 

regulations preempt part of the authorized intrastate charges: the per-call surcharge.  This 

preemption is currently in effect for the State prison, and it will be in effect for existing contracts 

with jails on June 20, 2016.  When the preemption of per-call surcharges is effective, the 

authorized intrastate usage rates are per se unjust and unreasonable under G.L.c 159, § 17.

Therefore, the intrastate rates must be upwardly adjusted to be consistent with the prevailing just 

and reasonable charges under Massachusetts law. At this time, there is insufficient evidence to 

adequately support the determination of a permanent rate cap.  Not only is there insufficient time 

to gather the necessary information to determine a permanent rate cap to avoid imposing unjust 

ïè
The term “Department” refers to the current Department of Telecommunications and Cable, as well as its 

predecessor, the Department of Telecommunications and Energy, which ceased to exist in 2007.
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and unreasonable rates, the effort required to calculate permanent intrastate rate caps would be 

significant, which could be a waste of resources for all parties and the Department alike if any 

permanent intrastate rate cap is ultimately preempted by the FCC.  Therefore, ICSolutions 

recommends the Department adopt an interim intrastate rate consistent with the current State-

authorized total maximum charge of $4.50 for a 15 minute call, or $0.30 per minute. This rate is 

most consistent with the current law, which has the presumption of being just and reasonable.  In 

the alternative, the Department could consider using the FCC’s interim interstate rates as a proxy 

for the Massachusetts interim intrastate rates.  Since the 2013 Order has been in abeyance,

however, the just and reasonableness of these rates has not been affirmed by the Court.

After setting an interim intrastate rate cap to bring intrastate rates into compliance with 

laws requiring just and reasonable rates, if and when the Department decides to proceed with 

determining permanent rate caps, ICSolutions recommends it does so in a rulemaking 

proceeding. 

I. Rendering a final decision on the issues presented prior to the completion of the 
appeal of the FCC’s 2015 Order is premature and a waste of resources.

ICSolutions recognizes that this case started more than seven years ago.19 With periods 

of inactivity that span more than a year, it is apparent that all parties and the Department alike 

would prefer to avoid expending resources developing State-level rates and fees until it is 

reasonably certain the FCC’s regulations will not preempt them in the foreseeable future. At this 

time, the permanency of the rules in the 2015 Order is anything but certain.  Since the 2015 

Order could preempt any decisions made by the Department, it is premature to make final 

19 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Initial Petition, DTC Docket No. 11-16 (Aug. 31, 2009).
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determinations based on those orders until, at the earliest, the completion of the 2015 Order

appeal.

Any attempt to make final decisions based on the 2015 Order puts all parties and the 

Department at a high risk of wasting resources. For example, assume the Department decided to 

close its Investigation on per-call surcharges reasoning that any result is preempted by federal 

law, but the Court ultimately reverses or vacates all aspects of the 2015 Order that apply to 

intrastate telephone services. The Massachusetts law permitting a $3.00 per-call surcharge would 

no longer be preempted and, therefore, would become effective again since merely closing the 

Investigation does not — and cannot — amend the current rules or otherwise modify the existing 

Massachusetts law. Assuming petitioners would still have a complaint with the per-call 

surcharge, they would have to re-file a petition with the same or similar complaints, and all 

parties would have to re-file motions and briefs on the issues.

Essentially, the FCC’s rules that could affect this proceeding are a moving target right 

now, particularly for the following Issues Presented on pages 2 and 3 of the Hearing Officer’s 

March 18 Ruling:

1. Whether the elimination of the per-call surcharge resolves all concerns 
regarding the just and reasonableness of the per-call surcharge rate and 
warrants the Department closing that portion of its Investigation. (Citations 
omitted.)

....

3. Whether the FCC’s establishment of specific taxes and ancillary service 
charges with price caps sufficiently resolved all concerns regarding the service 
and other fees contained in ICS providers’ tariffs and warrants the Department 
closing that portion of its Investigation. (Citations omitted.)

4. Whether the FCC’s Order Resolves concerns about dropped calls and other 
service quality issues and warrants the Department closing all or part of that 
portion of its Investigation. (Citations omitted.)
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5. Whether the FCC’s Order resolves concerns about the adequacy of billing 
details and warrants the Department closing that portion of its Investigation. 
(Citations omitted.)

6. Whether any changes to the scope of the proceeding would moot any of the pending 
discovery requests.20

The Department and the parties have waited this long to see if the FCC’s rules will affect this 

proceeding.  Attempting to make permanent determinations now would render the wait thus far a 

waste of time.  It is prudent to wait until the appeal of the 2015 Order has run its course before 

making any permanent determinations in this case.

Nevertheless, if the Department chooses to close its Investigation for the Hearing 

Officer’s Issues Nos. 1, 3, 4, and 5 because he finds the laws at issue in the Petitioners’ Initial 

Petition are preempted, ICSolutions will not object since the existing Massachusetts laws will 

become effective again if any of the FCC’s preemptive rules are later reversed or vacated.

II. The Department must adjust the authorized per-minute intrastate rate to ensure 
just and reasonable rates.

Regardless of whether the Department closes its Investigation now or suspends it until 

the 2015 Order Appeal is complete, the Department must adjust the usage rate to ensure just and 

reasonable rates, which is the question raised in Issue No. 2 of the Hearing Officer’s March 18 

Ruling:

2. Whether the elimination of the per-call surcharges and the establishment of 
interim and final rate caps for ICS service necessitates that the Department 
investigate whether the $.10 per-minute rate cap for all intrastate ICS in 
Massachusetts remains just and reasonable. (Citations omitted.)

20 This issue presented is not directly preempted by the FCC’s Order, however, it is indirectly affected by it since the 
need for discovery is dependent upon the status of Issue Nos. 1, 3, 4, and 5.
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At the time the above issue was presented, the FCC had announced that it was extending the 

interim rates from the 2013 Order to intrastate rates.21 This FCC determination was quickly 

stayed by the Court and is therefore not in effect.22 Thus, currently, intrastate rates still remain 

under control by the states to the extent that they comply with the remaining rules that have not 

been stayed, including but not limited to 47 C.F.R. 64.6080, the prohibition of per-call charges.

A. The Massachusetts current usage rate, by itself, is confiscatory and, therefore, 
unconstitutional.

Massachusetts statutes require all charges made, demanded, or received by any common 

carrier for any past or future services rendered or performed shall be just and reasonable.23

Moreover, every unjust or unreasonable charge is per se “prohibited and declared unlawful.”24

Massachusetts’ current authorized just and reasonable intrastate rates have two components: a

usage rate and a per-call surcharge caps.  Up to the effective dates in the 2015 Order, ICS

providers are permitted to charge up to a total of $4.50 for a 15-minute intrastate call, which 

consists of a $3.00 surcharge and a $1.50 usage rate that can be charged by the minute or by the 

call.25 As the Hearing Officer articulated in the Interlocutory Ruling issued on September 23, 

21 Public Notice, Wireline Competition Bureau Addresses Applicable Rates for Inmate Calling Services and 
Effective Dates for Provisions of the Inmate Calling Services Second Report and Order, WC Docket No. 12-375, 
DA 13-2175 (Mar. 16, 2016).
22 Global Tel*Link v. FCC, Order, Case No. 15-1461 (D.C. Cir. Mar. 23, 2016); see also Public Notice, Public 
Notice, Wireline Competition Bureau Updates Applicable Rates for Inmate Calling Services, WC Docket No. 12-
375, DA 16-332, pg. 1 (Mar. 29, 2016) (provided as Appendix 1 for the reader’s convenience).
îí

MASS. GEN. LAWS ch. 159 § 17.
îì

MASS. GEN. LAWS ch. 159 § 17.
25 See, e.g., Investigation by the Dep’t of Telecomms. & Energy on its own motion regarding (1) implementations of 
§ 276 of the Telecomms. Act of 1996 relative to pub. Interest Payphones, (2) Entry& Exit Barriers for the Payphone 
Marketplace, (3) new England Tel. & Tel. Co. d/b/a NYNEX’s Pub. Access Smart-pay Line Service, & (4) the rate 
policy for operator servs. providers, D.P.U./D.T.E. 97-88/97-18 (Phase II) Order on Payphone Barriers to Entry & 
Exit, & OSP Rate Cap (Apr. 17, 1998) (“1998 Order”); see also Dep’t of Telecomms. & Energy Industry Notice, 
Collect Inmate Calls – Rate Cap (rel. Sept. 3, 2004) (“2004 Industry Notice”); Petition of Recipients of Collect Calls 
from Prisoners at Correctional Institutions in Massachusetts Seeking Relief from the Unjust and Unreasonable Cost 
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2013 in this case, “The usage rates concern only traditional cost recovery, not the unique 

additional costs associated with ICS.”26 The $3.00 surcharge is the State-mandated mechanism 

for ICS providers to recover the additional costs associated with ICS calls over non-ICS calls, as 

recounted by the Hearing Officer in the Interlocutory Ruling:

The Department found that capping ICS rates at the ICS usage rates then 
charged by [Verizon MA or AT&T] precluded independent ICS providers from 
recovering legitimate additional costs associated with the provision of ICS.  The 
record showed that the unique characteristics of ICS produced higher costs per 
call than those for conventional OSP calls. As a result, the Department permitted 
ICS providers to assess a per-call surcharge in addition to the usage rate.  The per-
call surcharge was set at a maximum of $3.00 per call, using as a reasonable 
proxy the prevailing $3.00 per-call surcharges assessed by AT&T, MCI 
Telecommunications Corporation, and Sprint Communications Company in 33 
states at the time to cover all additional costs.27

As the Petitioners and the Hearing Officer have recognized, commissions were excluded from 

the determination of the $3.00 surcharge.28

Nothing in the FCC’s orders have preempted the total State-authorized charges of $4.50 

for a 15-minute call. Rather, the only conflict between Federal law and State law is the form in 

which those authorized amounts are charged to consumers.  Moreover, there is nothing in the 

record to sufficiently rebut the prima facie presumption that the State-authorized charges of 

$4.50 are just and reasonable.  In addition, the Hearing Officer has already reiterated the 

Departments’ former determinations from the 1998 Order that the $0.102 per-minute usage rate 

of Such Calls, Hearing Officer Interlocutory Ruling, DTC Docket No. 11-16, pg. 3 (Sept. 23, 2013) (citations 
omitted).
26 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Hearing Officer Interlocutory Ruling, DTC Docket No. 11-
16, pg. 19 (Sept. 23, 2013) (citations omitted).
27 Id. at 2-3 (citations omitted). 
28 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Hearing Officer Interlocutory Ruling, DTC Docket No. 11-
16, pgs. 20-21 (Sept. 23, 2013); Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in 
Massachusetts Seeking Relief from the Unjust and Unreasonable Cost of Such Calls, Memorandum of Petitioners 
Opposing Dismissal, DTC Docket No. 11-16, pg. 14 (Mar. 23, 2012).
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pertains to cost recovery of traditional services, while the $3.00 surcharge was implemented to 

allow ICS providers to recover costs related to ICS.  For all these reasons, any interpretation that 

the effect of the FCC’s order is to preempt the $3.00 surcharge while also prohibiting per-minute 

charges more than the $0.102 established only for traditional phone cost recovery is wholly 

unsupported by Federal law and State law, and will result in State-imposed caps that would be 

unfair in violation of § 276 of the Telecommunications Act of 1996, as well as per se unjust and 

unreasonable under G.L.c. 159, § 17.

While the Petitioners attempted to argue in their Initial Petition that the current usage rate

of $0.102 per minute is sufficient to cover the total costs of providing intrastate ICS in 

Massachusetts, their arguments have no basis with any information available in the record.

Certainly, any generic unsupported arguments are inconsistent with the FCC’s own findings, 

which were made after a thorough review of all the ICS providers’ call data nationwide.29 The 

FCC calculated the average cost-based rates based on type and size of facility, the lowest of 

which is one cent higher than the current usage rate for all facilities in Massachusetts.30 And, 

those rates are just an average of the costs received, leaving approximately half of calls

inadequately compensated.31 In addition, it is also important to keep in mind that those rates 

have been stayed by the Court, so it is unreasonable to use them as a proxy for just and 

reasonable rates here without independent analysis and findings.

29 Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, Second Report and Order and Third Further 
Notice of Proposed Rulemaking, FCC 15-136, 30 FCC Rcd 12763, pg. 28, para. 52 (rel. Nov. 5, 2015) (“2015 
Order”) (“The debit and prepaid rate caps we adopt are based on 2012 and 2013 data submitted by the 14 
responding providers.”).
30 2015 Order, at pg. 28, para. 52 and n. 170; and pg. 160 (providing 47 C.F.R. 64.6010, which was stayed by the 
D.C. Circuit on March 7, 2016).
31 2015 Order, at pg. 28, para. 52 and n. 170 (explaining this model is intended to allow ICS providers, “in the 
aggregate, . . . to recover average costs.”).



11

Moreover, as a threshold issue, the Hearing Officer has already determined in this case 

that the $0.102 per-minute rate pertains to traditional phone costs and does not include the 

“unique additional costs associated with ICS.”32 Such a finding cannot be reversed based on the 

information currently in the record.  

The existing authorized charges have the presumption of being just and reasonable.  

G.L.c. 159, § 17 (tariffed rates presumed reasonable). At this time, the Department has no basis 

for supporting a decision that the presumption has been rebutted.  Moreover, there is insufficient 

time to build the record necessary to make final determinations before the preemption goes into 

effect for jails, which the FCC has found to cost more to serve than prisons, a finding reflected in 

their permanent (but stayed) tiered rates.33

In addition to being an arbitrary and capricious decision, without sufficient support for 

cutting authorized charges by two-thirds of the existing total State-authorized charges, the usage 

rate would be unconstitutional.  As the U.S. Supreme Court has stated, “If the rate does not 

afford sufficient compensation, the State has taken the use of utility property without paying just 

compensation and so violated the Fifth and Fourteenth Amendments.”34

For these reasons, the Department must adjust the current usage rates to compensate for 

the current preemption of the per-call surcharge originally utilized to recover ICS-related costs.

Without proper upward adjustment, the current usage rate constitutes a confiscatory unjust and 

unreasonable rate.

íî
Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 

from the Unjust and Unreasonable Cost of Such Calls, Hearing Officer Interlocutory Ruling, DTC Docket No. 11-
16, pg. 19 (Sept. 23, 2013) (citations omitted).
íí

See 46 C.F.R. 64.6010 (stayed); see also 2015 Rate Order, pg. 18, ¶ 33 (finding “the costs to serve prisons are 
lower than to serve jails,” because jails have a 58% churn rate, compared to prisons’ 1% churn rate, and prisons have 
longer calls and fewer bad debts).
34 Duquesne Light Co. v. Barasch, 488 U.S. 299, 308 (1989).
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B. Implementing an interim per-minute rate consistent with the State-authorized $4.50 
per call would make the rates just and reasonable and have adequate support from
existing prevailing Massachusetts law.

At this point, there simply is insufficient evidence in the record to establish a permanent 

rate cap.  In addition, it may be futile to gather the necessary evidence since it is apparent the 

FCC is determined to implement permanent rate caps over intrastate rates, whether it happens as 

a matter of course in the 2015 Order or in a subsequent rate order.  Thus, until it is definitive that 

either the FCC does not have jurisdiction to set intrastate rate caps or the FCC otherwise sends 

signals that it will stop its efforts to regulate intrastate rates, it is a waste of resources for not only 

all the parties, but also the Department, to go through the effort of building the record to make 

determinations as to updated rate caps for intrastate ICS in Massachusetts.35

Notwithstanding these circumstances, an upward adjustment of the existing usage rate is 

necessary to ensure that rates are just and reasonable.  Therefore, ICSolutions recommends the 

Department establish a just and reasonable interim intrastate rate, pending the outcome of the 

FCC proceedings and related appeals or further determinations to support permanent intrastate 

rates made by the Department, whichever comes first.  

In arriving at an interim intrastate rate, the just and reasonable rates in effect prior to any

FCC’s current partial preemption serve as the most efficient and effective starting point, as these 

rates benefit from the presumption of just and reasonableness, with no little need to further 

develop the record. Under Massachusetts law, the current just and reasonable rate for intrastate 

ICS is a total charge of $4.50 per 15-minute call.  The amount of these State-authorized rates, at 

35 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Hearing Officer Interlocutory Ruling, DTC Docket No. 11-
16, pg. 12 (Sept. 23, 2013) (“For example, the Department will dismiss without prejudice or stay a proceeding where 
moving forward with a proceeding is an inefficient use of the Department’s and parties’ resources.”) (citations 
omitted).
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present, have not been preempted.  Rather, the 2015 Order changes how those rates can be 

charged.  That is, the 2015 Order requires a per-minute rate rather than a combination of 

surcharges and per-minute rates.  The mere fact that a federal law preempts the method or 

process by which charges are made, but not the amount, does not relieve the Department of its 

duty to maintain just and reasonable intrastate rates, consistent with the substance of the State 

laws, as required by G.L.c. 159, § 17.

To perform its duty to impose just and reasonable intrastate rates, the Department could 

modify the authorized method for charging the ICS rates to $0.30 per minute, which is the 

current State-authorized total charges of $4.50 divided by 15 minutes.  Implementing a per-

minute rate that is equal for all minutes will resolve concerns about dropped calls since 

consumers would incur the same costs for a 15-minute call as they would for two calls that total 

15 minutes.  Moreover, consumers would pay less than $4.50 for all calls that are 14 minutes or 

less and, therefore, would incur cost savings for many calls, thereby offering some relief to the 

Petitioners. 

The only plausible alternative to using the existing State-authorized total charges of $4.50 

for a 15-minute call as the starting point is to use the FCC’s interim rates of $0.21 per minute for 

prepaid and debit calls and $0.25 per minute for collect calls, which are currently in place for 

interstate calling. The FCC’s interim interstate rates were provided as a hard cap for interstate 

calls in the 2013 Order, and were based on cost data that included advanced ICS security 

features while excluding site commissions.36 By adopting the FCC’s interim rates for intrastate 

rates, all consumers would have the same rates, so there is less incentive for dial-around tactics.  

However, while these interim interstate rates have not been stayed, because the appeal of the 

36 2013 Order, pp. 41-42, para 74, n. 273.
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2013 Order has been held in abeyance, they have not yet been vetted by the Court with a final 

opinion affirming that they are just and reasonable. For these reasons, a usage rate of $0.30 per 

minute is more prudent, with its basis traceable to the current State-authorized just and 

reasonable rates.

In addition to the above considerations, when determining the interim intrastate rate, it 

should be remembered that imposing lower rates could stall technological advancements that 

may affect the quality of service.  The Petitioners here raise issues of poor quality of service.

Quality of service is dependent on the equipment, the inmate telephone system, and many other 

factors that are unique to providing ICS.  Moreover, competition can improve quality of service 

for both the consumer and the facility alike.  Therefore, encouraging competition by continuing 

with an incentive-based rate is the best way to help ensure that quality of service improves.  

C. Determinations of permanent rate cap adjustments should be conducted through a 
rulemaking proceeding to ensure fairness for all ICS providers.

After setting an interim intrastate rate cap to bring intrastate rates into compliance with 

laws requiring just and reasonable rates, if and when the Department decides to proceed with 

determining new permanent intrastate rate caps, ICSolutions recommends it does so in a 

rulemaking proceeding with a proper notice and comment period for all interested entities who 

could be affected by the permanent rate caps.

Determining permanent rate caps that will be applied to the entire ICS industry, while 

simultaneously denying ICS providers’ interventions, has a high risk of arriving at a permanent 

rate that favors incumbents. Indeed, ICS providers who are not currently serving Massachusetts 

may even be more affected by the new rates than incumbents because any new ICS provider 

would have to install new equipment.  A waiver process is an insufficient alternative because it 
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could only occur after the new ICS provider had won the contract, leaving the new ICS provider 

constantly at a disadvantage during the Request for Proposal (“RFP”) process by being held to 

the State-imposed rates when developing its offer.  This disadvantage in the RFP process for ICS 

providers who do not currently serve Massachusetts entities certainly affects them to the point

that they should have the opportunity to be heard.  If not, the new intrastate rates could 

essentially insulate incumbents, particularly if the new permanent intrastate rate caps are 

determined using only the cost data of the current incumbents. Certainly, the potential for 

permanent intrastate rate caps that are skewed in favor of the incumbents is at least somewhat 

supported by the fact that the Petitioners assented to the intervention of a non-incumbent ICS 

provider, even though they are in an adversarial position, while two of the Respondent-ICS 

providers opposed it.  

Moreover, while this case was first commenced in 2009, whether the per-minute rate caps 

are just and reasonable has only become an issue since the 2015 Order and subsequent stays.  

Indeed, in its Interlocutory Order, the Hearing Officer ruled in this case that the per-minute rate 

would not be heard in this proceeding.37 The Hearing Officer only revived the issue in its March 

18 Ruling directing parties to file these briefs.  Thus, there was no notice that per-minute rates 

would be considered in this Docket until about a month ago.  Yet, interested and affected entities 

are being denied intervention for failing to petition to intervene earlier when per-minute rate caps 

were not even being considered.  

37 Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in Massachusetts Seeking Relief 
from the Unjust and Unreasonable Cost of Such Calls, Order on Appeal of Hearing Officer [Interlocutory] Ruling, 
DTC Docket No. 11-16 (Feb. 26, 2014) (affirming Hearing Officer Interlocutory Ruling, DTC Docket No. 11-16, 
pgs. 19-20 (Sept. 23, 2013).



16

Basic notions of fairness and due process warrant converting the development of new 

permanent intrastate rate caps into a rulemaking proceeding, if and when the Department decides 

to move forward with establishing permanent just and reasonable intrastate rates.  

Respectfully submitted,

Inmate Calling Solutions, LLC,
d/b/a ICSolutions

___________________________
Charlena S. Aumiller, Esq., CPA
Attorney for ICSolutions
2200 Danbury Street
San Antonio, Texas 78217
210-572-9552
caumiller@icsolutions.com

April 25, 2016
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

SECURUS TECHNOLOGIES, INC. et al.,  

Petitioners,  No. 13-1280 and 
consolidated cases 

v.  

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 

Respondents. 

JOINT MOTION FOR EXTENSION OF MOTIONS DEADLINE 

All parties to this appeal, pursuant to this Court’s Order dated February 10, 

2016 (ECF 1598175) (“February 10 Order”), respectfully move the Court for a 30-

day extension of time to file motions to govern further proceedings in this case. 

BACKGROUND  

1. This consolidated appeal seeks review of the order entitled Rates for 

Interstate Inmate Calling Services, Report and Order and Further Notice of 

Proposed Rulemaking, 28 FCC Rcd 14107 (2013) (“2013 Order”), which has been 

stayed in part by order of this Court issued January 13, 2014 (ECF 1474764) 

(staying 47 C.F.R. §§ 64.6010, 64.6020, and 64.6060).  

2. On December 10, 2014, the FCC filed an Uncontested Motion to Hold 

Case in Abeyance (ECF 1526582) which the Court granted by order dated 

December 16, 2014 (ECF 1527663) (“December 16, 2014 Order”).  In compliance 

with that order, the parties thereafter filed Joint Status Reports “at 60-day 
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intervals” pending the completion of a further administrative proceeding in which 

the FCC undertook to develop more comprehensive inmate calling reforms. 

3. On November 5, 2015, the FCC released an order in that proceeding 

titled Rates for Interstate Inmate Calling Services, Second Report and Order and 

Third Further Notice of Proposed Rulemaking, 30 FCC Rcd 12763 (2015) (“2015 

Order”).  On Monday, December 7, 2015, in compliance with this Court’s 

December 16, 2014 Order, the FCC filed a Motion to Continue Holding Cases in 

Abeyance (ECF 1587219), asking that “the Court continue to hold the above-

captioned cases in abeyance pending the resolution of any petitions for review of 

the FCC’s [2015 Order], or until the period for filing such petitions for review 

expires.”  Petitioners and their supporting Intervenors filed a Joint Response to that 

motion, stating that to “continue to hold these cases in abeyance until the outcome 

of any appeals of the new order is decided is inappropriate under basic mootness 

doctrine.”  (ECF 1588241, filed December 11, 2015).  The FCC filed a Reply to 

the Joint Response on December 18, 2015 (ECF 1589406).  

4. Several parties, including many Petitioners to this appeal, have now 

sought review of the 2015 Order.  Global Tel*Link, et al. v. FCC, No. 15-1461 

(filed Dec. 18, 2015).  After several of the Global Tel petitioners requested a stay 

(or partial stay) pending appeal of the 2015 Order, the Court issued the February 

10 Order directing all parties in this consolidated appeal of the 2013 Order to “file 

within 30 days of the date the FCC’s new rules go into effect, motions to govern 

future proceedings in these cases.”  The Court specified that the parties should 
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“address in their motions,” without limitation, “whether the consolidated cases 

have become moot.” 

5. In the Global Tel case, on March 7, 2016, the Court issued a partial stay 

of the 2015 Order (ECF 1602581) (staying Rules 64.6010, 64.6020(b)(2)).  On 

March 23, 2016, the Court issued a further order in Global Tel that stayed “47 

C.F.R. § 64.6030 (imposing interim rate caps), insofar as the FCC intends to apply 

that provision to intrastate calling services.”  (ECF 1605455) 

6. Except as stayed, most of the rules adopted in the 2015 Order became 

effective, as to prisons, on March 17, 2016.  Those same rules will become 

effective as to jails on June 20, 2016. 

DISCUSSION 

The Court’s partial stay orders in Global Tel have complicated the debate 

reflected in the parties’ December 2015 motion papers concerning the effect of the 

2015 Order on the 2013 Order.  The parties have conferred regarding what action 

the Court should now take in this consolidated appeal, but as of now there remains 

no consensus regarding what course to propose.  The parties believe we would 

benefit from a brief extension of time in which to continue discussing how the 

Court should govern this proceeding going forward.  We therefore respectfully 

request that the Court grant a 30-day extension of time to file motions advising the 

Court how to govern this appeal from the 2013 Order. 
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Dated: April 18, 2016 Respectfully submitted, 

By: /s/Robert B. Nicholson By: /s/Jacob M. Lewis 

Robert B. Nicholson 
Daniel E. Haar  
United States Department of  
  Justice 
Washington, DC 20530 
(202) 598-2846 

Counsel for the United States  
  of America

Jacob M. Lewis 
Sarah E. Citrin 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
(202) 418-1537 

Counsel for the Federal   
Communications Commission 

By: /s/Stephanie A. Joyce    By: /s/Michael K. Kellogg  

Stephanie A. Joyce 
Arent Fox LLP 
1717 K Street, NW 
Washington, DC 20006 
(202) 857-6000 

Counsel for Securus Technologies,  
  Inc.

Michael K. Kellogg 
Kellogg Huber Hansen Todd 
  Evans & Figel, PLLC 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
(202) 326-7902 

Counsel for Global Tel*Link

By: /s/Helgi C. Walker  

Helgi C. Walker  
Gibson, Dunn, & Crutcher 
1050 Connecticut Ave., NW 
Washington, DC 20036 
(202) 955-8500 

Counsel for Mississippi Department 
  of Corrections & South Dakota 
  Department of Corrections

By: /s/Karen Hartman-Tellez 

Karen Hartman-Tellez 
Office of the Arizona Attorney General 
1275 West Washington 
Phoenix, AZ 85007 
(602) 542-7902 

Counsel for Arizona Department of 
Corrections 
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John E. Benedict 
CenturyLink 
1099 New York Avenue, NW 
Suite 250 
Washington, DC 20001 
(202) 429-3114 

Counsel for CenturyLink Public 
Communications, Inc. 

By: /s/Robert A. Long, Jr. 

Robert A. Long, Jr., Esq. 
Kevin F. King 
Covington & Burlington LLP 
One CityCenter 
850 Tenth Street, NW 
Washington, DC 20001 
(202) 662-5488 

Counsel for CenturyLink Public 
Communications, Inc. 

By: /s/C. Joseph Cordi, Jr. 

C. Joseph Cordi, Jr. 
Senior Asst. Attorney General 
Office of Attorney General 
323 Center Street, Suite 200 
Little Rock, AR 72201 
(501) 682-1317 

Counsel for Arkansas Department of   
Correction

By: /s/Matthew J. Murphy 

Matthew J. Murphy, Esq. 
General Counsel  
Barnstable County Office 
6000 Sheriff’s Place 
Bourne, MA 02532 
(508) 563-4311 

Counsel for Barnstable County Sheriff’s   
Office

By: /s/Timothy J. Junk  

Timothy J. Junk 
Deputy Attorney General 
302 West Washington Street 
5th Floor 
Indianapolis, IN 46204 
(317) 232-6247 

Counsel for Indiana Department of 
  Correction

By: /s/Brita D. Strandberg 

Brita D. Strandberg 
John Grimm 
Jared Marx 
Harris, Wiltshire & Grannis LLP 
1919 M Street NW 
Washington, DC 20036 

Counsel for Telmate, LLC
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By: /s/Andrew Jay Schwartzman  

Andrew Jay Schwartzman 
Georgetown University Law Center 
Institute for Public Representation 
600 New Jersey Avenue, NW 
Suite 312 
Washington, DC 20001 
(202) 662-9535 

Counsel for Intervenors in Support of    
  Respondents
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