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Pnited States Conurt of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT
No. 13-1280 September Term, 2013

FCC-7TBFRB7956
Filed On: January 13, 2014

Securus Technologies, Inc.,
Petitioner
V.

Federai Communications Commission and
United States of America,

Respondents

Consolidated with 13-1281, 13-1281, 13-1300

BEFORE: Henderson, Brown, and Srinivasan, Circuit Judges
ORDER

Upon consideration of the motions for stay, the oppositions thereto, and the
replies, itis

ORDERED that the motions for stay be granied in part and denied in part. The
following provisions of the Federal Communications Commission’s “Report and Order
and Further Notice of Proposed Rulemaking,” FCC 13-113 (Sept. 26, 2013), are stayed
pending the court’s resolution of these petitions for review: 47 C.F.R. §§ 64.6010,
64,6020, and 64.6060. With respect to these provisions, petitioners have satisfied the
stringent requirements for a stay pending court review. See Winter v. Natural Res. Def.
Coungcil, 555 U.S. 7, 20 (2008); D.C. Circuit Handbook of Practice and internal
Procedures 33 (2013). Mtis

" Circuit Judge Brown would grant a stay of the entire rule.
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Vinited States Tourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-1280 September Term, 2013

FURTHER ORDERED, on the court’s own motion, that the parties submit
proposed formats for the briefing of these cases within 30 days of the date of this order.
The parties are strongly urged to submit a joint proposal and are reminded that the
court looks with exireme disfavor on repetitious submissions and will, where
appropriate, require a joint brief of aligned parties with total words not to exceed the
standard aliotment for a single brief. Whether the parties are aligned or have disparate
interests, they must provide detailed justifications for any request to file separate briefs
or to exceed in the aggregate the standard word allotment. Requests o exceed the
standard word allotment must specify the word allotment necessary for each issue.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/

Timothy A. Ralls
Deputy Clerk/LD
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e PUBLIC NOTICE

Federal Communications Commission News Media Information 202 / 418-0500

445 12" St., S.W. Internet: hitp:/fwww.fcc.gov
Washington, D.C. 20554 TTY: 1-888-835-5322
DA 14-1206

Released: August 20, 2014

WIRELINE COMPETITION BUREAU ADDRESSES THE PAYMENT OF SITE
COMMISSIONS FOR INTERSTATE INMATE CALLING SERVICES

WC Docket No. 12-375

In the 2013 Inmate Calling Report and Order and FNPRM, the Commission took numerous steps
to address high interstate inmate calling services (ICS) rates.' First, the Commission reiterated its
numerous earlier determinations that “interstate ICS, typically a common carrier service, falls within the
mandates of section 2017 of the Communications Act of 1934, as amended (the Act).” Section 201(b) of
the Act provides that “charges, practices, classifications, and regulations for and in connection with
[interstate common carrier] service, shail be just and reasonable.””

Second, the Commissicn addressed site commission payments, which include “payments in
money or services from ICS providers to correctional facilities or associated government agencies,
regardless of the terminology the parties to the agreement use to describe them.”* The Commission found
that “where sile commission payments exist, they are a significant factor contributing to high rates.” The
Commission also concluded that, as a category, site commission paymenis “are not costs that are
reasonably and directly related to the provision of ICS.”® Despite this statement, questions have arisen
surrounding the ongoing payment of site commissions based on interstate ICS revenue.” These questions

" Rates for Interstate Inmate Calling Services, WC Docket Ne. 12-375, Report and Order and Further Notice of
Proposed Rulemaking, 28 FCC Red 14107 (2013) (Unmate Calling Report and Ovder and FNPRM or Order), pets.
Jor stay granted in part sub nom. Securus Techs. v. FCC, No. 13-1280 (D.C. Cir. Jfan. 13, 2014} (Partial Stay
Order); pels. for review pending sub nom. Securus Techs. v. FCC, No. 13-1280 {D.C. Cir. filed Nov. 14, 2013) (and
consolidated cases).

*Jd. at 14114, para. 13. The Commission also recognized its jurisdiction to regulate interstate ICS under section
276 of the Act. See id. at 14115, para. 14.

¥ Id. (quoting 47 U.8.C. §201(b)).

“Jd. at 14135, para, 54 n.199, The Commission also noted that it would treat “in-kind” payments similar to site
commission payments, /d. at 14137, para. 56.

I, at 14125, para, 34,

b Jd. at 14136-37, para. 55. The Order acknowledges the possibility that some portion of payments o correctional
facilities “may, in certain circumstances, reimburse correctional facilities for. . . costs,” such as security costs, that
the Commission would likely consider reasonably and directly related to the provision of ICS, /4 at 14135, para, 54
n.203; see id at 14134, para. 53 n.196.

" “The FCC should reiterate that site commissions should not be included in 1CS rates and shoutd enforce that rule to
ensure a level playing field for ICS carriers.” Letter from Stephanie A. Joyce, Counsel to Securus Technologies,
Inc., to Marlene H, Dortch, Secretary, FCC, WC Docket No. 12-375, at 2 {filed May 15, 2014). “The discussion
[with Commissioner Clyburn and staff] covered [t]he regulatory uncertainty and competitive distortions created by
the Order and FNPRM regarding the lawfulness of the continued payment of site commissions on inferstate ICS
{continued...)




came to our attention after the United States Court of Appeals for the District of Columbia Circuit issued
a partial stay of the Order’

We take this opportunity to remind interested parties that the Parriad Stay Order by the United
States Court of Appeals for the District of Coiumbia Circuit in January 2014 does not affect the ordinary
operation of the Commission’s complaint process under section 208 of the Act.” Moreover, the Particl
Stay Order issued did not disturb the Commission’s determinations regarding site commissions."’

Pursuant to a complaint that challenges the lawfulness of an ICS provider’s interstate 1CS rates,
the Commission will conduct an adjudication to determine whether those rates are just and reasonable
under section 201 of the Act.'' As part of that review, the Commission will follow its established practice
and consider whether the challenged rates exceed the reasonable costs of providing ICS and, in that
connection, will examine any payment of site commissions by 1CS providers to correctional facilities.
Any interstate ICS rates that are found to exceed the recovery of costs reasonably related to the provision
of ICS may be found unjust and unreasonable under section 201 of the Act.”” Such a finding may result
in lowering interstate JCS rates (even if those rates are already at or below the interstate ICS rate caps
adopted in the Order). It may also result in an order of refunds to end users.

For further information on this proceeding, please contact Lynne Hewitt Engledow, Pricing
Policy Division, Wireline Competition Bureau, at {202) 418-1520 or lynne.engledow(@fce.gov.

-FCC -

(Centinued from previous page)
calls.” Letter from Chérie R. Kiser, Counsel for Global Tel*Link Corporation, to Marlene H. Dortch, Secretary,
FCC, WC Docket No, 12-375, at 2 {filed May 29, 2014). “Pay Tel discussed its positions of record in this
proceeding, including the need for clear direction from the FCC on the permissibility of paying commissions from
interstate ICS revenues. Pay Tel discussed the confusion in the marketplace that has arisen over this issue and that
some providers appear to be continuing lo pay commissions from interstate revenues,” Letter from Marcus W,
Trathen, Counsel to Pay Tel Communications, Inc., to Marlene H. Dorich, Secretary, FCC, WC Docket No. 12-373
{filed July 10, 2014), “Securus again requested Commission input as to the payment of site commissions out of
interstate calling revenue. The market disruption Securus previously has reported has grown even worse,” Letfer
from Stephanie A. Joyce, Counsel to Securus Technologies, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket
No. 12-375, at 1 (filed July 23, 2014), “CenturyLink also explained that it continues to pay sile commissions
required by its contracts with correctional facilities because it does not have a basis to stop paying site
commissions.” Letter from Thomas M, Dethlefs, Assoc. General Counsel — Regulatory, CenturyLink, to Marlene H.
Derteh, Secretary, FCC, WC Docket No. 12-375, at 2 (filed Aug. 14, 2014).

¥ See generally Partial Stay Order.

¥ See 47 U.5.C. § 208.

' See generally Partial Stay Order.

" The Commission may sua sponte initiate investigations.

2 We note that the Commission could aiso find 1CS rates to exceed what is just and reasonable for reasons othet
than the payment of site commissions.



BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

PETITION TO COMMENCE RULEMAKING

PROCEEDING FOR INSTITUTIONAL

OPERATOR SERVICE PROVIDERS

Case No. 1-00198-UT

PUBLIC COMMUNICATIONS SERVICED,
INC,,
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}

}

INMATE CALLING SOLUTIONS, LLC, ANR
}
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Petitioners. i
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FINAL ORDER AND FINAL RULE

THIS MATTER comes before the New Mexico Public Regulation Commission
{(NMPRC or the Commission} upon the record i1p this ecase: whereupon, being duly
advisad, the Commission finds and concludes as set forth below.

STATEMENT 03F THE CASE

i In January 2012, this Commission issued & Notice of Propossd
Rulemaking (NOPR), commencing a rulemaking proceeding for the purpose of oreating a
rule under 17.11.12 NMAC governing the provision of telecommunications services by
mstitutional operator service providers {JOSPs)

Z The purpoese of this rulemaking has been to seek comunents for the purpose
of developing 2 rule and regulations specifically applicable 1o all 108Ps that would
address: establishing rate caps; developing phase-in language for existing contracts that
I8Py have at institutional facilities; creating comsumer protection orteria; identifying
and prescribing complaing procedures; developing transparency provisions to be used by
I08Ps; addressing service quality issues; establishing nofices and information st
facilities; and ecstablishing variance/waiver processes at the Commission.  The rule

shiould ensure that the FOSPs have wrif¥s on fle tha! reflect ol services and fess and that

C Ex b é .




the 105Ps provide quality of sorvice and customer protection to immates and their
families/sponsors.  All HOSPs doing business within New Mexico, as well as any 10SP
that might want to do business in New Mexico in the future, were encouraged lo
participaie in this rulemaking proceeding, along with other entities and individuals,
3 By way of background, this rulemaking came before the Commission
pursuant to Decretai Faragraph C of the Final Order Partially Approving Certification of
Stipulation issued by the Commission on Jume 24, 2010 involving three separate
proceedings concerning the vrovision of service by JOSPs (Final Order). and the Order
o File Consensuy Drafi Rule issucd by the Commission i this case on December 23,
2010, Decretal Paragraph B of the Order 1o File Consensus Drafl Bule divectnd Public
Communication  Services, Inc. (PCBY and Inmate Calling Solutions, LLC dibia
ICSohutions (JOS) to file & Novee of Proposed Rulemaking in Case No. 10-00198-UT
which “attaches a complete consensus, draft Rule Concerning Tnstitutional Operator
Service Providers no later than Febroary 15, 20117 In addition to PCS, IC8 and
NMPRE Staft, other 1OSPs participated in the development of the proposed rule.

4. Affidavits attesting to the publication of the Notice of FProposed
Rulemaking in ab least two nowspapers of regulay cirealation in the State of New Mexicvo,

ard i the NEw MEXICO REGISTER, were {iled in the record.

' See Certifications of Stipulation submitied 10 the Commission on May 11, 2010 in the
following cases: In the Matter of a Comnission Inguiry into the Rates and Charges of
Instirwtional Operator Service Providers (Case Wo. 07-00316-UTY, In the Matter of an
Investigation into the Billing Proctices of Public Communications Services, Ine. (Case
No. 07-00364-UTY, and fn the Mavter of an Investigation of Nen-Tariffed Charges of
fustitntional Operater Service Providers (Case Mo, (07-00442-UT% The Commission
issued an Order to Amend Final Order Partially Approving Ceriification of Stipilation in
all three of those cases on July 6, 2016,

Z
Fiswil Order amd Fival Rule
Case No. 10-801928-U7




5. Due and lawlul notice has been provided,

5. On March 12 2012, Saff fled ns instial comments in this case with
respect 1o the consensus draft rule proposed rule filed by Pubhe Communications
Services, ne. ("PCS") and Inmate Calling Solutions, 1LLC dfb/s IChelutions ("HZS™) on
February 5, 2012, Stafl proposed alternative or additionsl language for cortain sections
of the consensus draft rule with which Siall took issue  Alse on March 12, 2012,
comments about the consensus draft role were filed by three Instingional Operator
Service Providers ("IOSPs"y - Global Tel*Link Corporatton ("GTL™) and Securus
Technologies, Ine. and T-Netix Telecormmunications Services. Inc 1 (collectively,
“Securusy - and by the New Mexico Criminal Defense Lawvers Associstion
{"NMCDLA")

7, A public hearing on the proposed rule language was held on May 2, 2017

at the offices of the Commission betore Commassioner Jason A, Marks.

8. The {(cllowing entities appeared and presented comments at the public
. “
hearing:”
GTL,
Securus,
NMOILA, and

- NMPRC Utility Division Staff.

2 The Commission specifically invited the NM Attorney General, NM Association of
Counties, MM Municipal League, NM Sheriffs' and Police Association, NM Department
of Correetions, NM Criminal Justice Asseciation, NM Sentencing Commission, the State
Bar of New Mexico, New Mexico Legal Aid, and the American Civil Liberties Union
ACLUMY of New Mexico to parbeipate.  However, none of those orgawizations
submitted comments i this rulemaking.

3
Final Order and Final Rule
Case No. 10-00198-UF




 DISCUSSION

9, This Commission has jurisdiction over telecommunications companies
and specifically IO8Ps in the State of New Mexico as provided by the MNew Mexice
Constitution, Article X1, Sectionr 2 and by the New Mexico Legislature pursuant to
NMBA 1978, §8 63-9A-1 ¢f seq (New Mexico Telecomumunications Act); and NMSA
1978, §8 8-8-4 o7 seq. (the Public Regulation Commission Actl.

. We have reviewed ol of the comments submitted before and duning the
hearing, as well as all materials filed i aceordance with the oral order of the presiding
Commissioner at hearing regarding post-hearing submissions,

. SmiVobserved in s motiel filed comments that the Pebruary 15, 2011
consensus draft rule as filed by PCS and IC8 did nov inchade aliernative language for
those sections of the rule where no consensus was reached. Stafl proposed alicrnative or
additional language for certain sections of the consensus draft rule that Staff did not
support. In its subsequent response comments, Stafl stated that it and a number of JOSPs
participated in extensive discussions 1o reach a consensus on a draft rule, and that, while
small number of eritical provisions that generally pertain to the ansparency of terms and
condifions of nmate telephone service end 1o the impaet of & per-call rate siructure on
wiinientionally short calls, Btafl set forth it concomns in Hy response comments.

12, Having reviewed those portions of the rule lanpusge sebmitied by Stafl in
its initial comments, we find that much of Stafl"s proposed language has merit, is

consistent with our purpose in this rolemaking, and shonld be adomed.

Finof Order and Fina Bule
Clase Mo, HEBB198.UT




13, Asan l08P, GTL noted in 1tz comuments several places in the drafl
consensus rale that should be clarihed to reflect current technology and 1w increase
precision regarding 1310 €aps.

14 Having reviewed those portions of the rule language submived by the
1OSPs subsequent w their subrmitial of (he drafl consensus rule, and the comment and
partial consensus reached on certain flems during the public hearing, we find that we
should adopt as cur Final Rule the language contained herein in Exhibit A, Our Final
Rule also includes sugpestions made by NMCDLA,

15 Owr Final Rule, attached to this Final Order as Exhibit A, includes
Addendum A, consisting of the Rate Cap schedule we adopt today. The companies that
were partles in the cases referenced hierein at footnote § (or their successors) may petition
the Commission for a blanket variance from the Addendum A rate caps based on the raies
determined by the Commission 1o be just and reasonable w those prior cases,

IS THEREFORE ORDERED:

A, The Commission hereby adopits and promulpates it Final Rule m this
procesding. A copy of the Pmal Rule v agtached o this Final Order as Drhibit AL
Attached {0 the Fmal Rule iz Addendum A, consisting of the Rawe Cap schedule

referenced hereln gt ¥ 15,

a. This Finad Order is effective immediately.
. Copies this Final Order, together with Exhibit A hereto (including

Addendum A), shall be served via e-mail upon all persons Hsted on the attached
Certificate OF Service whose e-mai] addresses are known, or otherwise via regular mail.

33 This Docket 15 closed,

Final Crider ond Fineg! Rule
Case No. 10-G0198-UT




ISSUED under the Secal of the Commission at Santa Fe, New Mexico this &7

day of November, 2012,

NEW MEXICO PUBLIC REGULATION COMMISSION

i - ” : i
e M‘H\ S B B 5 "7
) N/

i o g e &
T N

T"Hf ﬁ% & A BX&“F‘%TE AGUILAR,V §{"F~’C‘§1A§¥§
L

”f%M Z"”\w-\

JASON "»i&Rhﬁ% COMMISSIONER ——

Ao

DOUETADL. HOWE, COMMISSIONER

s ;
w;;f"; xi’ ;”J /) "{/ /«‘; g
ng, fom? f v i

BEN L. f@ffa, COMMISSIONER

é
Finod Order and Fina? Rule
Case No. 15-198-UT




FINAL RULE

TEFLE 17 PUBLIC UTILITIES AND UTILITY SE.??;‘%’!@CE%
CHAPTER 11 TELECOMMUNICATIONS

PART XX INSTITUTIHONAL OPERATOR SERVICE PROVIDERS
1711020 ISSUING AGENCY:

New Mexico Public Regulation Commission.

1700122 SCOPE:

This rale is applicable to all Institutional Operator Service Providers ("TO8Ps™) centified 1o
operate within the State of New Mexico and also to those FO5Ps who apply 1o the Commission
Lo operate within the State of New Mexico,

P7TAL23 STATUTORY AUTHORITY:

Thiz rule is adopted pursuant to Article XL, Section 2 of the New Mextico Constitution and

NBSA 1978, 68 8-8-4 g7 seg., §§ 63-7-1 er zeq., and 5§ 03-9A1 & seg. (New Mexico
Telecommunications Act}.

P24 BURATHN:
Permanent,
1711.125 EFFECTIVE DATE:

This rule shall be effective on its date of publication i the New Mexice Register in accordance
with NMSA 1978, § 14-4.5,

[7.11.12.6 ORBJECTIVE:

The purpose of this rule is to establish statewide wdform: regulations governing 108Ps 50 as to
ensure reasonable rate repulation for [OBFs while prolecting consumers against unreasonable
rates and madequate service.

17.11.12.7 BEFINITIONS:

A used i this rale, the following terms have the meanings provided, unless o differem meaning
is clearly expressed in the context in which the termm is used. The Conmmission will interpret the

definitions broadly enough t ensure compliance with the purpose of this ruls.

4. Commission means the New Mexico Public Regulaton Commission.




.

L.

I

Complaint means an oral or writien expression of dissatisfaction with an HOSP s rates,
fees, charges, or services, including z reanest for repair invelving service owtage, made 1o
the 108P, Correctional Institutton, or w the Commission by or on behalf of 2 Consumer.

Consureer means a person who 19 an account holder or one who funds, initiates or
receives o telephone call from an nstitutiona! Phone. For purposes of those porfions of
this rule that apply to the funding of preputd accounts, Consumer alse means & person
whao funds a prepaid account for JOSP services,

Correctional Institution means a jail, prison, penal facility or other confinement facility.

Instifutional Operator Serviee means intrastate telccommunications serviees initiated
by a confined person in & Correctional Institufion that includes, g 8 component,
automatic or ve assistance fo arvange for completion or billing, or both, of an intrastate
telephone call, consistent with 47 CFR. § 64.708(1).

Ingtitutional Operator Service Provider (TO8P) means a provider of Instinutional
Orperator Servige,

Institutional Phone means @ telephone instrument accessible onlv w confined persons in
a Correctional Institution,

Local Call means a wlephone call which originates on an Institational Phone and
terminpates 1o a elephone number within the same local calling srez as defined by the
local exchange company for the arca in which the call originates. '

Postpaid Colleet Call means a call for which the rste or charge is billed w the call
recipient on the monthly bill from the recipient’s local telephone company, or from the
HOSP, or from a thisd-party [OSP billing agent,

Prepaid Colleet Call means that the rate or charge of the 2all iz deducted fom an
account funded in advance by the call recipient for this purpose.

. Prepaid Institutional Call means a call for which the confined person pavs the rate or

charge for the call by purchasing, generaily from the comnyissary at the Correctional
Iristitution, either a prepaid card from which the rate or charge for the call is subtracted
er, 10 without & prepaid card, by setting up a prepaid acoount from which the rate or
charge of the call can be deducted.

Rate Cap means the maximum sliowable rates, fees and charges {or intrastate calls
mitiazed from an Institutional Phone as approved by the Commission.

Toll Call means a telephone call which ortginates on an Instinsional Phone and
erminates 1o a telephone number in a different Jocal calling ares a5 defined by the Jocal
exchange comypany for the area in which the call originaies.




1711128 EXEMPTHONS:

1OS8Ps are exermnpt from 171115 NMAC, Rule Concerning Payphone Providers, 17.11.16.11
NMAC, Consumer Protection, Access to Service and Rate Information, and SCC 94-02-1C,
Rule Concerning Operator Services Providers.

1701129 APPLICATION FOR CERTIFICATION OF REGISTRATION:

A, Providers currently offering tnstietional operator service 1o persons housed in
Correctional Instititions in New Mexico as of the Effective Date of this rule shall submit an
expedited application for regisiration in the format prescribed by the Commission within ninety
{30 days of the Effective Date of this rule as desoribed in this seotion,

{1y Staff shall review an apphestion for a certificate of registration within thirty (30)
calendar days after filing to determine whether 1t is complete. H the application
g complete the Director of the Utility Division, or the Director’s designee, shall
issue a certificate of registeation if it finds that the applicant is 6t 1o provide
Institational Operator Services, and that issuance of the certificate of registration
i$ in the public mterest.

(23 I the application is incompilete, Sl will return it 1o the applicant. A certificate
of registration may be denied for faihure 1o provide the required information or
documents, or Yor failure 10 remit the required fees, Notice of denial will include
a staternent mdicating the reason for rejection. Denial may be cured if correcied
within thirty (38} days of service of the Notice,

B. Providers seeking to offer or provide any wlecommunications service through an
Institutional Phone must register with the Commnission in the format provided by the
Commssion.

(1) In addition to the application for registration, the TOSP must file a copy of the
information 1o be posted or supplied at every Instiwstional Phone or otherwise
provided 1o the confined persons containing all the information as spelled out in
this rule.

{2y Registration may be denied for failure to provide the required information or
documents, or for fatlure 1o remit the reguired fees. Notice of denial will include
a statement indicating the reason {or rejection. Denial may be cured if the stated
reasons for rejection are made within thirty (307 davs of service of the Notice.

C. Registration shall be renewed annually by filing an annual report on & form
prescribed by the Commission. The anmual report shall be submitted by Aprit 1% of each year and
shall contain information regarding the prior vear, At a minimum, the IOSP shall update any

information contained in is original application for registration or last snnval report, as
approprinte.




17811210 CONTENTS OF APPLICATION FOR REGISTRATION:

An application for a certificate of registration 1o provide Institutional Gperator Services must
C{}Tﬁiﬂ.ﬂ.

A. the name, address, e-mail address and telephone number of the applicant:

B. the name. address, e-mail! address, and telephone number of the person responsible for
regulatory contacts and customer dispute resolution on behalf of the applicant;

. adeseripuion of the applicant’s existing operations and general service and operating
arigas mn any other jurisdictions;

D, a staternent that the applicant is aware of and will comiply with the Commission’s

E. disclosure of any {ormal actions againet it by any court or state or federal regulatory
agency that resulted In any type of penalty or sanctions within the five (3) vears prior to the dale
of filing the application. 1f such action has occurred, the applicant shall file a report regarding
such actipn and any remedial actions mken:

F. disclosure of any settlement or stipulation with any state or federal regulatory agency
within the three (3} vears prior to the date of filing the application that resulted in 2 payment 1o
the agency with or without any admission of wrongdoing;

G. i the applicant is a corporation, evidence that the applicant is awthorized by the
Corporations Burean of the Commission 1o do business in New Moxico and that it is in good
corporate standing in Now Mexico;

H. if'the apphicant is other than a corporation, & description of the form of ownership, the
narmes and addresses of all principal owners and managers, the applicant’s agent {or service of
process in New Mexico, and the date tie entity was created;

L initial wrifls for regulated telecommumications services, including a narrative
description of the services to be offered and the gzeographic area and markes to b% served, Inital
tarifls shall not contain misleading, notamially mzsisa@mgﬁ deceptive, or frandulent names, rates,
fees, charges, terms, or conditions;

b the app licant 1s & regulated carrier, any other informatian the Commission may
reasonably reguire 1o au@m{;im%z the purpose of this rule; and

K. alistof the ap;};éz:ziz}z*@ parent, subsidiary, and affilisted companies that are carriers in
Mew Mexico, together with the principal address and wlephone numbers of each: [See
7001900 D and 171221 11D NMAC




17001208 DISCLOSURE OF RATES, FEES AND CHARGES:
A, AlLTOSPs must disclose their rates, fees, and charges.

{1} For all Local Calls,. and intrastate Toll Calls the IOSP shall comply with all
rate disclosure requirements adopted by the Federal Communications
Commission in Titde 47 CFI § 64,710 {Operator Services for Prison Inmate
Phones), including any amendments thereto,

{23 Rates, fees and charges applied pursuant 1o this rule shall be made availabie o
the Consumer prios 1o the commencement of the transaction withou! the
Consumer having to dal a separate telephone number or access a separate web
site. Such miormation shall include an equally prominent disclosure of
alternative fanding or refunding mechanisims that are free of transactions) fees,

B. The information required by this section must be delivered to the Correctional Institution
by the TOSP for posting on or near the Institutional Phone, in plain view of confined persons,
provided that such signage is allowed by the Correctional Institution. The posted signage must
clearly and simply disclose all applicable rates, fees and charges for Institutional Operator
Services set forth in this rule and provide the contact information for the TOSP for Consumer
complaints as well as the mailing address of the Commission’s Consumer Relations Division for
urresolved Consumer complamis.

€. A 10SP shall disclose all rate information, including 21l applicable per-cail and per-
misnuie rates, in simple and clear language,

D, Al required information and instructions, if sllowed by the Ceorrectional Institution,
must be provided in both English and Sparnish, and an IOSP must supply each facility it serves
with a display placard or other means of informing confined persons.

. Consumers who are not confined persons shall be advised of contact information for
Consumer complaints on their bill when that bill includes charges for postpaid collect calls, or
exch time a funding transaction related 1o a prepayment account takes places, and shall have
avcess to the IOSPs customer service representative.

[7.01.42.12 COMPLAINTS: Complaints regarding violagons of this rule shall be
governed by 1.2.213 through 12220 NMAC and 17.11.16.22 NMAC, All other procedural
matters shall be handled iy accordance with 1.2.2 and 1.2.3 NMAC.

17.11.12.13 INFORCEMENT:
A Inluation of proceedings: Upon receipt of & Complaint alleping & vielstion of this rule, or

of §1s own motion, the Conmmission may initiate proceedings in sccordance with ity Rules
of Procedure NMAC 122,13 through 1.2.2.15,




B,

Penalues: Following notice and hearing and upon a proper finding that a viclation of this
ruale hay ocowrred, the Commission may, consistent with ils statutory asthorily, assesy
fines or penalties or other such remedies as may be provided for by law, including
revocation of authority to provide Institutional Operator Service. The remedy imposed
b the Commission may be reduced or rescinded i violations or findings of non-
cornplignes are corrected within 30 davs from the date of the Comumizsion’s Finad Order,

Other penalties: The assessment of any penalty by the Commission for a violation of this
rule shail not preclude the assessment of a penalty by any other New Mexico agency Tor
violation of its rules ansing from the swme cause.

17111214 INSTITUTIONAL OPERATOR SERVICE RATES, FEES AND
CHARGES:
A AlLTOSPs must file ariffs with the Commission which set forth the services provided

B.

along with any rates, fees, or charges for those services and Hst each Correctional
Institution to which those raies, fees, or charges apply, Tariffs shall also idemify the
billing and collection methods utilized by the 1OSP such as Postpaid Collect, Prepaid
Collect, Prepuid Institution and any other payment alternatives. No tarifl or proposed
1areif shall comtarn musleading, potentially wmisleading, deceptive, or fraudulent names,
rales, fees, charpes, terms or conditions,

Rate Cops shall be determined penadically by the Commission on s own motion
following notice and a public hearing, but no more frequently than once cvery three
years. In the absence of a hearing by the Commission, the Rate Caps previously
establishod will remain in effect.

Any changes in HOSP rates, fees or charges and any cessatinn or commencement of
Institutionai Operstor Service at & particutar Correctional Ingtitution resulting from a
new, rengwed, or amended contract between an FOSP and the Correctional Institution
miust be reflected in & proposed tartl amendment filed no later than ninety (905 days after
the final award of the contract to the 1OSP or after any agreement 1o change the rates,
{ves or charges is refiected i & renowed or wmended contraet,

{1}y The 1OSP shall e with the Commission an original and live (5) copies of the
proposed tariff changes within the time frame provided for in this rule. The JOSP
shatl mnclode in ws filing a8 scquentially numbered transmitial letter, (e.g., 2010-1,

tarift change shall comply with all applicable Commission rules. The proposed tariff

changes may go into effect ten (10) business days after the tarHT filing unless Staff’
notifies the IOSP within said ten (10} business days of its concerns regarding the
proposad tartl changes. H Saff and the 105D are able 1o resolve 51T conceras
within fen (16} business deys alter the tariff filing, the proposed tariff changes may
go into effect and no public hearing shall be required.

{2y 1 Stadf and the OSSP are unable o resolve S1af0°s concerns, Staff shall file a protest
with the Records Management Burean of the Administrative Services Division, and




.

promptly send a copy 10 the HOBY and the proposed tarift change shall not go into
effect. The Records Management Bureau shall assign & docket number o Siafls
protest. Stall”s protest shall include & case caption and 2 heading that states “Staft
Protest™, The protest shall include as an attachment the proposed tariff changes filed
by the 1OSP and any addivional information furnished to S1aff by the 1OSP, The
applicant shalf have the burden of showing, afier notice and hearing, why the
proposed now service, promotion, or tanifi change is in the public interest,

On the same day i {iles paper copies of the proposed tariif changes with the
Comrmission, the JOSP shall also submit an electronic copy of the transmitial letier
containing the identty of the telecommunications company, a summary of the
proposed new service, promation or tasif! change, and its effective date, The
Commission may prescribe additional form, content, manner of filing, or other
reQUEIEments.

Any other changes in 108P rates, fees, charges, or tvpe of service, and anv addition of a
new service must be refiected in a proposed tariff amendment. No such change may be
effectuated by the TOSP prior w Commission approval of the il amendment.

(1) The HOSP shall file with the Commmssion an original and five {5} copics of the

et

proposed fariff changes within the time fame provided for i this rule. The IOSP
shall include in its filing a sequentially nombered transmittal letter, (e g, 2010-1,
2010-2, ete.} containing a deseription of the proposed tarifl changes. The proposed
tariff change shall comply with all applicable Commmission rules. The proposed tariff
changes may go into effect ton (10) business days afler the wiifl Gling unless Staft
notifies the JOSP within said ten (10} business days of 11s concerns regarding the
proposed tariff changes. 1 Saff and the 08P are gbie 1o resolve Swiff s concoemns
within ten {10 business days afier the tariff filing, the proposed wriff changes may
go into effect and no pubhs hearing shall be required.

H Staff and the YOSP are mnable to reselve 81aff™s concorns, Swaff shall file a protest
with the Records Managoment Bureau of the Adminisirative Servicey Division, and
promptly send a copy to the FOSP and the proposed tariff change shall not go inte
effect. The Records Manapement Bureau shall assign a docket number to 51affs
protest. S1afl"s protest shall include a case caption and a heading thay states *Staff
Protest™. The protest shall include as an attachmont the proposed tardfT changes filed
by the HORF and any additonal information furmished to $1aff by the 1O8P. The
applicant shall bave the burden of showing, after notice and hearing, why the
proposed new service, promotion, or taniff change is in the public Imerest.

Um the same day it files paper copies of the proposed tarifl changes with the
Commnmission, the JOSP shall also submit an electranic copy of the transmintal leiter
containing the identity of the telecommunications company, & summary of the
proposed new service, promotion or tariff change, and its effective date. The
Commmiission may prescribe additional form, content, mannar of filing, or other
TEQUITEMENS,




k. E very Institutional Fhone in Noew Mexico shall provide sccess to the services listed
below without the use of colns or cards of any type, and without any charge 1o the
{onsumer:

{1 Anv call to obtain a refund,;
r2y Access 1o avtomaled operator services neoessary 1o establish a call; and

F. An JOBP may not bill any rate, fee, or charge that is not part of ifs tariff.  Any per
call charge, surcharge or fae shall not be bitled or cherged by the HOSP before the second winute of the
call begins,

43 An JOBF mey not bill or charge any anssctional fee in connection with the
establishment of, funding o, or refunding from an account in the Consumer’s name used for the
prepayment of Institutional Operator Service that has not been previously approved for that
purpese by the Commission.

H. An IOSP mav assess fees that are included in the TOSPs Gled wrifls.
L Effectve Dates: The Rate Caps established pursuant to this rule
(i witl not apply w any contract that was execuied prier o the Fffective

Drate of this rule,

(2} will not apply to any contract for which a responss to a Request for
Proposal was submitted prior 1o the Effective Date of this rule,

33 will apply 10 any contract executed ninety (901 davs following the
Effective Date of this rule, and
{43 witl apply to any contract that is rencwed or renegotiated ninety (90 days

foHowing the Eftective Date of this rale.

17001215 RESPONSIBILITIES OF THE INSTITUTHONAL OPERATOR
SERVICE PROVIDER:

A. An [OSP shall not contract for any intrasiate operator services or interexchange
services with apy entity that is out of compilance with the applicable certification
reguirements of the Commigsion.

B. The [OSP shall be responsible for all public access line charges associated with
the provision of Institutional Operator Service.

. The JOSP shall be responsible for paying all required repulatory fees to the
Commission.




F.

G,

- Subrect to compliance with any access requirements of the Corrections!

Iﬁ.bisiﬂ.{?{}{l,; HOSPs will make available to the Commission, subject to notice and
coordination, any lnstinutional Phone for purposes of making test calls. free of
charge, w0 welephone numbers of the Commission’s choosing,

All Institutional Phones and the telecommunications facilitios vsed for the

transmission of service are subject to periodic inspections to snsure comphiance
with Commission reguirements. Findings of non-comphance will be brought 1o
the attention of the JO8P and the Cormrectional Institution by lewer and the JOSP
will have thirty (30) days o restore compliance with Commission requirements.

The IOSP shall be responsible for repaining, servicing and mainia fﬁing in good
repalr the institutional Phones through which it provides service

All Instiutional Phones instatled in New Mexion shall comply with state and local
laws, Commuission rafes, current Natenal Electrical Code and National Plecinesl
‘mfl,‘m Code reguirpments, and the generally sccepted wlecommunications
industry techrical standards of the National Association of Regulatory Utility
Commissioners.

A1 calls mitiated from an Institationn] Phone will be outbound automaied
operator calls that are either Postpaid Collect Call, Prepaid Collect Call or Prepaid
Institution Call,

An HOSP shall ;zmvids a means for & confined person who has not had an
opportiity o arrange for prepaid calling services to make an outgoing Postpaid
Coilect Call.

The mmimum allowance for the duration of & call indtisted from an Instingtional
Phone shall be determined by the correctional institution.

. Mo more than three Institutional Phones will share a common voice-grade (non-

broadband} access line or channel, unless otherwise specifically authorized by the
Commission.

tnstitutional Phones operating in Mew Mexico must comply with all applicable
federal, state and Tocal laws regarding accessibility by hearing impaired or
physically disablod persons,

oA IGSPs must provide both loca! and toll serviee al each Correctional Institution

they serve

. Institutional Operator Service transmission guality shall be at least equivalent 1o

gengrally accepied Industry standards for wireline, voice-grade circults, except
that [O5Fs will pot be held responsible for calls terminating to cordless landlines,
cell phones, or other non-traditional landhine devices, There will be no transmission
delay, feadback, excessive noise, or echo perceptibie to either the inmae or the called




party. The Commission will mueke the fing] determination as 1o the agoepiable level of
transmssion service quality.

F7 110216 RESTRICTIONS ON INSTITUTIONAL TELEPHONE SERVICE:

Operators of Correctional Institutions have the agthority to iimit or deny access o Instinutional
Phones welephones at times and in creumstances deemed proper by the Correctional Institution,

PPALI2.07 RATE CAP VARIANCES:

A, The Conyrission may permit an JOBP (o impose rates higher than the Rate Caps as
provided for by Addendum A o this rule as may be amended [rom time 1o tme or 23
stated in a separate Commission Order for good eause shown, Such permission shall not
he unreasonably withheld.

8. An IOSP secking a variance under this rule must file & Petition for Variance with the
Commission providing the following information:

{1y The Correctional Institution(s) at which the rate thatl exceeds the rate cap would be
applied.

f!».j
g

The rate o be applied and the respective existing Rate Cap.

The reazon for which a higher rate will be applied shall include the following
information about the proposzed service for the call typeds) for which the varance
i sought:

—
fad
R

{#) Projected monthly and vearly call volume by call type
{b) Projected monihly and vearky revenme by call tvpe
(¢} Projected monthdy and yearly sverage call duration by call type

C. The Petition must inchude a sworn statement by a knowledgeable representative of the
Petittoner altesting o the truth and accuracy of its contents.

L. The Petition shall be accompanied by a proposed tariff change that incorporates the
higher rate that the Petitioner seeks to impose. All TOSP tarifts shall include a section for
rate variances in which al! such higher rates are 1o be listed,

B At the request of the Pefitioner, the information provided pursuant to subsections (ByD
and B3 herein will be treated as confidenual and will not be disclosed (o any person
other than an emplovee or member of the Commission untid the Petitoner consents
writing oy such disclosure,




F. St shall review the Petition for Vartance within thirty (30) days w determine whether it
Is supported by the information provided. Staff may file 2 wrillen statement with the
Commission in suppoert of or opposition (o the Petition within the same thirty-dav (30-
dayi period. The HOSP shall have ten (10) days 1o respond 10 any Staff position,

(. Inthe absence of any Commission action on the Petition, the Petition will be deemed
granted and the proposed anfl change will be deemed approved forvy-five (43) calendar
days from the {iling of the Petition.

H. TOSPs are not subject o Section 1.2.2.40 NMAC for matiers related to raje vanances
purswant fo this rule.

17.1112.18 CONSUMER PROTECTION:

1

%

A, The 1OSP shall complete a call only upon a positive response from the Consumer that the
Consumer aceepts all sreviously disclosed charges for the call. The provider shall allow
Consumers the opporiunily to decline and thus terminate the call &l no charge to the
Consumer. If the IOSP does not receive & positive response within a period not excoeding
20 seconds from the last prompt, the call shall be terminated without charge. 108Ps shall
not charge for any calls that are not accepted by the called party.

B Where not superseded by the express language of this rule, the Commission’s Consumer
Protection tule, 17.11.16 NMAC, apphes, except {or those provisions that by their
language apply ondy to non-10BPs,

711209 REPORTING REQUIREMENTS:

A. Existing 105Ps shall report 1o the Conumission not later than April 1 of the calendar vear

following the cffective date of this rule and new [OSPs shall report to the Commission within
90 days of certification the type of access linels) and the number of Institutional Phones
installed by correctional facility for each comectional faciliny in New Maxico served by
the Provider on December 31 of the preceding vear or, in the case of new IOSPs, the
latest date such information is available. 105Ps shall update this information upon Staff's
reqiEest. '

13, 105Ps shall report to the Commaission not later than April | the number and percentage of

calis inttated from an Institutional Phone with a duration of 60 seconds or less by
correctional institutien for the preceding calendar year,

€. Upon reguest from the Commission, EOSPs must, in a imely manner. and in accordance

with confidentiality agreements between the 08P and Commission Staff as necessary,
submit data requested by the Commission selating to its New Mexico operations,
including but not Hiniited to, revenue, expenses and facilities/usage data by inmate
facility.

. 1OSPs shiall report to the Commission not later than April 1 the complaints 1f received

about the service provided in New Mexico during the preceding calendar vear. Complaints
shall be categorized by type of complaint with a description of how cach complaint was




17.11.12.21 NOTICE OF CHANGE IN CIRCUMSTANCE:

An OSSP shall notify the Comenission in writing of the following change in ¢ircumstances:

A a change in the IOSP s name, address, or phone numben:
H. a change n the name, address, or phone numbser of the person responsible for
regubatory contacts and Consumer dispute resolution;
e merger of the [OSP with another providern,
£ acguisition of the 1OSY by another provider;
E. acquisition by the HOSP of another provider
¥, wransier of the FOSP s certifivate;
. transter of o signdficant portion of the 108Ps assets w another provider; and
H. any other change in control of the IOSP,
17.1112.22 DISCONTINUANCE OF SERVICE:
A Prior to discontinmuing service, an 08P shall, no later than thirty (301 davs poior w

discontinuing service, file with the Commission a notice of discontinuance of service showing
the mumber of Correttiona! Institions affected.

B. This section does not apply o individoal service withdrawals of an IORP.
LN A WAIVERS:
The Commission recognizes that public health and safety and the requiremens of the
Correctional Institution may require exceptions to requirements contained in this rale. In those
cases, the 1OSP may petition the Commassion for o waiver of & particwlar requirement, which
shall not be unreasonably withheld.

17103234 SEVERABILITY:

if any part of this rule s held mwvalid, the remainder, or s spplication w other situations or
persons, shall not be affected,




handied. The categories of complaimts shiall include i least the following: service, billing,
rates, and other.

E. Mot later than March 15 of each vear, Commission Staf! will provide 2 letter 1o

each Correctional Institution in New Mexico and 1o the respective 108Ps with information
about the Commission’s junsdiction over 1O5Ps,

170102320 TRANSFER OF CERTIFICATE:

Any holder of a cervificate of registration 1o provide Institutional Operator Services in New
Mexico seeking to transfer the certificate to another person shall first apoly 1o the Commission
for spproval of the wansfer. The Commission shall approve an application for wansfer of a
certificate of registration upon receipt of 5 completed application and a copy of the tanff
proposed to take effect upon apyroval of the transfer. The application shall meet the
regpuirements of 171130010 NMAC

17.11.12.24 VARIANCES:

A, Any HOSP may request a variance from any reguirement of this rule.

B, A petition for & variance shall be supported by an affidavit signed by an

officer of the applicant or a person with authorily © sign for the applicany

C. Any variance must contain the information required by the Commission’s
procedural rales under 1.2.2.40 NMAC,




ADDENDUM A - RATE CAPS?

Intrastate Prepaid Inmate Prepaid Collect Collect

Local per call 30,00 5000 $1.00

fi
e
i
L4
5%
=
mench
W

per minute S0.15

1 S-mmin call $2.25 $2.25 5325

intral ATA
per call §0.00 S0.00 3100
per min $0.15 §0.15 RIS
1 S-min call £2.25 §1.25 5325
InterLATA
per call 50.00 $0.00 $1.00

per min $0.15 £0.15 3015

15~min call $2.25 $2.25 $3 95
Processing Callin Web

Credit Card/Check by £3.00 $3.00
Phone-Inttisl

L2
oy
wk

Credit Card/Check by $3.00 5
Phone-Subsequent

Retund of Unused L300 S300
Balance

o
o
Coe”
&

£

See Amsrdsd Joint Bripidation Betwesn Publie Conmunicotions Services, ne and NAFERE Liiiiy
Division Sraff, st p, 7 (para 233, Gled July 8, 2018,




BEEQRE THE NEW MEXICO PUBLIC RECULATION COMMISSION

IN THE MATTER OF THE PETITION TO
COMMENCE RULEMAKING PROCEEDING
FOR INSTITUTIONAL OPERATOR SERVICE

PROVIDERS.

INMATE CALLING SOLUTHONS, LLC AND
FUBLIC COMMUNICATIONS SERVICES, INC,,

PETITHONERS.

R i T

i1 HEREBY CERTIFY thar 2 true and correct copy of the  Final Order and Final Rale

adopted November 8, 2012, was sent on Novemnber 13, 2012, by {irgt class postage pre-paid meil and,

CERTIFICATE OF SERVICE

when possible, by electronic mail to the individuals hsted below.

By electronic mail:
Jefirey Albright
Steven Asher
Patricia Salazar Ives
Stephanis foyee
Lance Steinhart
Brizn Harris

Pawl Guitdrez
Witlatm F. Fulginid
Yim Buorleson

NM Sentencing Commission
Curpl A, Chiford

Mike Smith/lames Fisclor

Case No. J-06198-UT

iatbricghtmiriaw comy

Ken Dawseon

sieveasherSF@emadl com
pivesf@cuddvmecarthy.com;
jovee stenharieiseention com
lsteinhary@ielecomesunsel cotn:
Bharns{@ nmae.sov,
PEUHEITe M COUnes, Oy
winlmnitifenmmlong,
ihurlesonig nmspa.org;
tlonmscy

EvamL ey
corol@therorealrecom

Carol A Chfiord

Conversant Technologies, inc. inmate Calling Solutions, LLC dba Jones, Soead, Wertheim
PO, Box 863081 {C8elutions & Wemworth, FLA,
Plano, TX 7307538615 2200 Dby PO Bow 2228

San Antonto, TX 78217 Santa Fe, NM 87502
Steven Asher

0% I Berger Street
Sapts Fe, WM 87565

C. Bead Maorton, Jr

600 West Peach Tree SL
S F200

Atlanta, GA 30308

Marsha A Pokormy

Liteliieall Operator Bervices, Inc.
dibia 1D Telecom., Inc

1049 NE Macedonia Church Ave,
Lee, FL 32059



Dorothy Cukier

(iiobal Tel®Link Corp.
12021 Sunset Hills Road
Ste. 103

Reston, VA 20100

May Chen

Fablic Communications
Services, inc.

TR Wilshire Blvd,, S 600
Log Angeles, CA 90025

Dierves J. Reinhold

Feretix Telecom. Services, Inc
146351 Dallas Parkway, Suite
&0l

Dadlas, TX 75254

Telton Communications, Ine.
G180 Raverwood D
Sedma, AL 36701

Jetfrey H. Albright

Lewis and Rocs, LLF

203 Third Speet, NW, Suite 1950
Albuguergue, Nhi 7102

Drenins . Rembold

T-Wetin Telecom Services, Inc,
HAGEY Dallay Priwy. Ste. 680
Dallag, TH 75254

Techriology Manapement, Inc.
2600 Maitland Ctr, Parkway
Suite 300

Maitland, FL 32751

Prarothy B Cukler

Ginbal Tel*Link Corporation
12021 Sunset Hills Read. St 100
Feston, VA 20090

Certificats of Service
filry Case Mo, HESDTGR.UT

Jobm Vincent Townsend

Pay Tel Communications, Inc.
PO Box 8179

Greensborn, NO 27419

Lance L&, Steinhan, P.C,
1725 Wirrward Concourse, Sie,
234

Alpharetta, GA 3000

DSEITL LIS

12021 Sunset Hills Rosd
Suite 100

Reston, VA 20090

Comesy, Maldegen, Temploman &
indail, 11,
Wilkhan P Templomen
oo Box éeb

Sarta Fe, MMV BT504-(1669

bl

Curtis L. Hoplinger

BEvercom Systems, Inc.
T-Metix Telecom Services
14651 Dallas Phwy, Suite 600
Dallas, TX 75254

Ken Dawson

inmate Calhing Solulions
dfbfa IO Boluiions

5883 Roe Ferrar

San Jose, UA G5138

Patricig Salazar Ives, Esqg,
Cuddy & McCarthy, LLP.
1701 Old Peeos Trail

Post Office Box 4160
Santa Fe, MM B7502-4160

Hobin MNorton
Technologies Management, nc.
#.0. Drawer 200

Yinter Park, FL 32790-0200

[

Randall W. Childress
Law Office of
Rundall W, Childress

300 Galisteo Street. Ste. 205
Santa e, WM 87501

Penniz J. Reinheld

Securgs Technologies, Inc.
fik/a Bvercom Systems, Inc.
14651 Dallas Parkway, S, 600
Drallas, Texas 753254

Borothy Cukier

120271 Sunset Hills Road
e 13

Heston, VA 20190

Yalue-Added Commmunications, lnc.
Cheryl Uook

3801 . Plano Paroway, Ste. (0
Plang, TX 75074

Stephamie A Joyee

Arent Fox LLP

1050 Connecticst Ave, NW
Washington, DC 20036

Ken Dawson

trrnsate Calling Sobations, LLC
dfia W Selutions

2200 Danbury Street

San Antonio, TX 78217

Steve Asher
301 E. Berger Sirest
Santa Fe, N 875052615

John Profanchik

Conversant Technologies, Inc.
Post Office Box 865081
Plano, TX 750754615




Freian Harris

Assigtant NM Atiormey General
PO Drawer 15308

Santa Fe, NM 87504-1308

Paul Gutidrrez

MM Asgsociation of Counties
613 Old Santa Fe Trap
Santa Fo, NM 87503

Oregg Marcantel

N34 Drepartment of Corrections
PO Box 27116

Saniz Fe, NM E7302.0116

State Bar of New Mexico
121 Masthead Sireet NE
Albuguerque, MM 87109

Deter Simonson

ACLE of Mew Mexico
PO Box 566
Albuguerque, NM 87103

Hand~delivered o
Tim Holloran
NMPRC-Legal Division
1126 Paseo de Peralia

Sarda Fe, NM 87301

Hand-detvered o

Mike Ripperger

MBMPRO- Telecommuniontions
1120 Paseo de Peralia

Sumta Fe, N B7508

Stephanie A, Jovee, Esg.

Arent Fox LLP

HO5O Connectiont Avenue, NW
Washington, DC 200636

Witliam ¥, Folging
NB Municipal League
1278 Paseo de Perala
Santa Fe, NM 87501

Jim Brewster

General Counsel

NM Department of Corrections
PO Boy 2T1HIS

Sania Fe, WM B7302-01146

New Mexico Legal Ald
P, Hox 25486

Suite 3100
Albuguergue, NM 87104

Cathy Ansheles

Mew Moyico Crirminal Defense
Lawvers Association

PO Box 8324

Sunts Fe, NM 87504

Hand-delivered to:
Margaret Caffev-Moauin
NMPRC-Generg] Counsel
1120 Paseo de Peralia

Sants Fe, N BTS00

DATED this 13" day of November, 2012

Tom E. log

Public Communications Services, Ine.

1858 Wilshive Blvel., Sute 640
Los Angeles, CA 90023

Iy Burleson

N Sherifls’ and Police Association

PO Box 37068
Albuguerque, NM 87176

KM Sentencing Commission
I University of New Mexivo
MBCO2-1625 18R
Albuguerque, NM 87131

New Mexico Legal Ad
901 W, Alameds, Ste. 20B
Santa Fe, bW RT7501

Matiomal Crimdnal Justice Assoc.
Western Region

T Seventh Street MW
Washingion, DO 2000]

Hand-delivered to:

John Revnolds
NMPRC-Telecommunicalions
1120 Pageo de Pevalia

Sania Fe, NB B7501
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

iN THE MATER OF & COMMISSION )
INQUIRY INTO THE RATES AND ) Case No, 07-00316-UT
CHARGES OF INSTITUTIONAL OPERATOR)
SERVICE PROVIDERS )
)

ORDER REMANDING CASE ON THE ISSUE OF RATE-OF-RETURN

THIS MATTER comes before the New Mexico Public Repulation Commission
(“Commissicr™) upon the Recomumended Deeision of the Hearing Bxaminer {“Recommended
Decigion”) issued by Lee W. Huffman on November 4, 2010, Having considered the Recommendad
Decision, the record in this case, the Briefs, Exceptions, and other pleadings submitted, and being fully
informed in the premises,

THE COMMISSION FINDS AND CONCLUDES:

1, The Commnussion has jurisdiction over the parties and the subject matter of this case,

2. The Commission accepts and edopts the Hearing Examiner's Statement of the Case
through the tme of the issuance of the Recommendad Decision.

i Securus  Technologies, Inc. (formerly Bvercom  Systems, Ine) and  T-Netix
Telecommunications Services, Inc. (ointly referred o as, “E & T7) timely Gled Exceptions to the

Revommended Decision of the Hearing Examiner on November 19, 2010 (“Joint Exceptions™),

4, E & T's request for oral argument in its Joint Exceptions is not well taken and should be
denied.
5. The Telecommunications Bureau Staff (“S5taf™) of the Commission’s Utiliry Divigion,

tmely filed s Response to the Joint Exceptions on December 3, 2010 ("Staff"s Response”™ or

“Response”}.

- E}f&z"@f (7/




6. The Commission accepts and adopts the Hearmng Examiner’s Discussion,
Ftroduction, Legal Background and Analysis, paragraphs A, B, C- 1,2, 3, 4and 5, D and E 25
the Discussion of the Commussion.

7. The Recommended Decision, in Analysis, paragraph C - 6, pages 71 through 97,
adopts rates for B & T which include a ten percent (10%) rate-of-return.  All of this Discussion,
excent for that portion which sets the ten percent (10%) rate-of-retum, are accepted and adopted
as the Discussion of the Commussion.

g. The Compmbssion accepts and adopts the Hearing BExamiper’s Findimmgs and
Conclusions as the Fiindingg and Conclusions of the Commission except paragraph number 12
where gjaragagzh number 12 s inconsistent with this Order.

9. The Commission finds that the evidence in this case for the rate-of-retum set by the
Hearing Fxaminer in the Recommended Decision is insufficient. The Commission further finds,
therefore, that this case should be remanded 1o the Hearing Examiner for the hiited purpose of
further developing the record in this case on what rate-of-retum is appropriate to determine in E
& T's new rates.

10.  InException I', E & T provides ifs response to the Hearing Examiner’s charges of

misconduct in B & T7s post-hearing briefs in the Reconumended Decision, Section C [ None of these

actions are relevant to the merits of this Final Order and so will not be discussed further. Staffs

Response to this Joint Exception will not be addressed for the same reason,

! Expeption 1 - The Reeommended Decision Showld be Clarified s Four Respects.
ORDER REMANDING CASE ON
THE ISSUE OF RATE-GF-RETURN
Ca%e Mo §7-80316-UT

Page 2ol 1l




L In Jomt Exception U, E & T argues the Recommended Decision is unlawfully
discriminatory hecause it sets Rate-of-Return rates for E & T but not for any other [0SPs® E & Tis
imcorrect for several reasons. First, that portion of the Recommended Decision propesed rates that do
not include a mite-of-return are based solely on the cost data E & T provided and accepts this cost daty as
complete and necurate without regard to what costs are included in the figurss,

Second, given the Commussion's authority 1o set rates for IOSPs, 1t would be unreasonable to
require that all 1OSPs” rates be set at the same time. Rates are set based on the costs and ciroumstances
affecting o parvicular regulated entity.

Third, the Recommended Decision finds that, of the two parties” rates that remain at issue, only
E & s rites are unpust and unreasonable necessitating new rates be set, Finally, the Hearing Examiner
sunply exercised his discretion, so a5 not to delay matters further, to proceed with the investigation into
the reasonableness of B & T7s and Conversant Technologies, Ine’s ("CTD) rates without meluding two
{0255 that began providing service in New Mexico well inte this nquiry.

t2. InlJoint Exception 1, £ & T argues the Recommended Decision ts unlawful because it
sets Rate-of-Retum rates for E & T without finding B & 7T is dominant in the market.” E& Tis
incorrect and 15, in effect, attempting to avoid the procedure set up in the New Mexioo
Telecommunications Act in this regard.  The Hearing Examiner states at page 25 of the Recommended

Decision that the Comemission has not issued an vrder finding that 08P services are effectively

" Bagprien H ~ The Recommended Declsion i Unlawhilly Dissriminatory Becawse @ Subjects Daly the Seeurus
Bespondents @ Raweot-Betarmn Bogulation and Anslvsia,

The Recommended Decision is Unlewfal Because it bnposes Rate-of Senin Ragulation on the Securs Respondens
Without any Finding of Domioance or Market Powsr,
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competitive and therefore entitled to relaxed regulation pursuant to NMBA 1978, Section 63-9A-8
{2004). Section 63-SA-B(A) specifically states that:

[ accordance with the policy established in the New Mexico

Telecommunications Act [63-9A-1 NMSA 19781, the commission shall,

by its ewn motion or upon petiton by any interested party, hold hearings

to determine if any public welecommunications service is subject o

effective competition in the relevant narket area.
Emphasis added. Although E & T has the right to do so, it has voluntarily elecied not 1o request the
Commission o determine whether E & T is subject to effective competition i the market and, thus,
eiigible for modified rate-making treatment. Under these circumstances, setting Rate-of-Return rates is
an approprizte rate-making methodology to employ. Stafl is correct in its Response that the Hearing
Examiner need not find dominance or market power (o set rate-of-return rates.

13, Tr its Joint Exception IV, E & T argues the Recommended Decision exceeds the

Commission’s authority in three ways, First, E & T maintains the Recormmended Decision enforces”

or “implements” a cotrections statute, NMSA 1978, Section 33-14-1 (2001}, This is incorrect. The

Hearing Fxaminer interprets this stetute as it relates to the Commission’s exclusive authority and

ghlization to sel just and reasonabie rates and then applies this interpretation in the ratemaking process.

Only the Commission has authority to ensure prohibited costs are not inciuded in rates becanse only the
Conmission has the jurisdiction w set rates.

Second, B & T argues the Recommended Decision imposes these requirements on existing
contracts causing E & T to abrogate these contracts.  This is equally incorrect. In fact, the Final Order
does not affect £ & T7s confracts gt all. The Comimission has nw jurisdiction over the contracts entered

into between £ & T and correctional facilities or iaile and has no power to enforce those contracts in any
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wiay. The contracts involve services E & T will provide the facilities and the amount E & T will pay the
facilities m order to provide those services. Rates are paid by the inmates to the facility and are not
essential to the contracts.

That nortion of the Recornmended Decision which interprets NMSA 1978, Section 33-14-1 and
tinds certain tipes of “other pavments . . based on amounts billed .. 7 illegal under the statute, orders
these paymernts be exchuded only from the rates charged the inmates and so does not rmpir the contracts
between £ & 7 and correctional facilities or jails. Thus, it is arguable that the Commission could require
E & T 1o exchude the prohibited payments from rates contained in existing contracts at the same time it
files its new tariffs set forth in the Recommended Decision. The Recommended Decision does not do so
consistent with the Commission’s eartier Final Order in Case No. 3317, That is, the Hearing Examiner
orders that 1OGPs shall not continue to operate under tariffs that include the prohibited pavments © |
for any new, amended, renewed, extended or renegotiated contract . . from the date of the final order
in this case,

Thrd, B & T maintains the Recommended Decision atternpts to regulate the sale of prepaid cards
by 1O8Ps to correctional institations. This is aisé ncorrect.  Nothing in the Recommended Decision
prohibits the sele of discounted prepaid calling cards (or rent for space payments; between £ & T and
faciiities. It siraply prohibits E & T from collecting these amounts from the inmetes through the rates.
The HO8Ps are paying a commission or other pavment to correctional facilities by providing them with
discounted calling cards. The facilities pay the JOSs less than the value of the catling sards and sell
the calling cards at full value to the tnmates. The difference in what the facifities ey the IO8P and

recerve from the inmates is the amount they “earn” on the transaction. Since this added value 15 based
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THE ISSUE OF BATE-OF-RETURN
Caky Mo, §7-03 180T

Pape S ol 11




on the arnounts they bill the inmates for the prepaid cards, the payment is the type of charge prohibited
by the Legislature in NMSA 1978, Section 33-14-1(B} (2001, Again, the Commussion is not
prohibiting E & T from selling discounted pre-paid calling cards. it 15 only applying this prohibition to
F & T's wanffs, prospectively as discussed sbove, pursuant to 1t exclusive authority over rates and its
obligation to assure rates charged are just and reasonable,

14, Discussion of E & T7s Joint Exceptions V and VI is reserved until after the record in this
case concerning what rate-of-return should be set for E & T is further developed and & Final Order s
issued in this case.

15. B & T’s joint Exception V1 stutes that the, “Recommended Decision is Arbitrary and
Capricious Because it Presents a Radical Change in Comrnission Policy with Regard to JOSP Rates.”
This Joint Exception is without merit. The Hearing Examiner’s action In setting raes in this case 1s not
a radical change in Commission policy regarding I08P rates for the simple reason that the Commisston
hes not set HOSP rates before and nothing in this Recommended Decision 15 inconsistent with the
Commission’s Final Order in Case No. 3317,

6. Inits Joint Exceptions VI and IX®, E & T argues that the Recommended Decision
misinterpreis NMSA 1978, Section 33-14-1 (2001} without notice or explanation and radically alters its
interpretation in Case No. 3317, First, E & T Joint Exception VIII does not directly address the Hearing

Exarminer’s analysis of rent for space payments. The Hearing Examiner expiains af length in the

i . , . s " . my e . N
Bggention VI ~ The Recowmmended Decltion Misinterprors MMEA 197E, Beston 33-14-1 snd b5 Themforo
{rconsisteny with the Law.

 Pgeeption IX - The Recommended Decision B whimmy asnd Capricious Besause Bt Rediceily alters the
Cormrission’s Interpretation of MhSA 1978, Sectien 13- 14-1 Withenn Notics or Bxplanation.
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Recommended Decision the evidentiary basis for the Commission’s finding that there is no economic
basis for charging rent for space at @ jail or correctional facility. The Conumission finds, based on 2
preponderance of the evidence, that the correctional facilities do not have alternative paving tenants for

the space occupied by the telephone equipment and thus, this space does not have any econonne rental

Second, E & T7s assertion that the Hearing Examiner’s interpretation of “other payments™ is not
affected by the phrase “based upon smounts billed,” is simply incorrect. This is clear throughout
Section C ~ 4 of the Recommended Dectsion and particularly in the discussion beginning at the bottom
of page 63.

Third, = & T maintaing in Exception [ that the Recommended Decision presents & radically
different intergratation of NMSA 1978, Section 33-14-1 than the Commission adopted in Case No.
3317, without sotice. This argument is without merit. The Notice of Iquiry makes clear in its Findings
anc Conclusions that this case would include discassions and interpretations of this statute. In addition,
the Commission in Case Ne. 3317 only finds that,

[Elariffs containing any rates filed by [30Ps for contracts entered o, renewed or

amended after the effective date of {the stanite] cannot include the costs of the

commissions or other costs prohibited by [the statute].

Recommended Decision of the Hearing Examiner, Case No. 3317, paragraph 12, page 30, The
Hearing Examiner in Case No. 3317 does not prohibit any specific costs pursuant to the statute and so

this Recommended Decision, by doin 50, cannot be inconsistent,
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17. £ & T never spectfically states in the loint Exceptions that the end-result or total effect
of this Final Order is unreasonable. For ali of the sbove reasons, the Commission should reject the Joint
Exceptions except where further discussion is reserved.

18, To the extent that this Order does not address 2 specific issue raised by the Joint
Exceptions, it should not be inferred that the Commission concurs with any of the arguments presented
in the loint Exceptions.

IT IS THEREFORE ORDERED:

A. The Hearing Examiper's Discussion, Introduction. Legal Background and
Analysis, paragraphs A, B, €~ 1, 2, 3, 4 and 5, Id and E, as set forth in the Recommended
Diecision, are ADOPTED, APPROVED, and ACCEPTED by the Commission.

B. The Hearing Examiner’s Analysis, paragraph C - 6, pages 71 through 97, as set
forth in the Recommended Decision, except for that portion which sets the ten percent {10%)
sate-oi-return, are ADOPTED, APPROVED, and ACCEPTED by the Commission.

. The Hearing Examiner’s Findings and Conclusions, as set fmrth i the
Recommended Decision,except paragraph number 12 where paragraph number 12 is meonsistent
with this Order, sre ADOPTED, AVPROVED, and ACCEPTED by the Commission.

0. The Hearing Examiner’s Orders, as set forth in the Recommended Decision,

sxcept that portion of paragraph F that concern filing of new rates by E & T, are ADOPTED,
APPROVED, and ACCEPTED as Orders of the Commission,
E. The Recommended Decision is ADOPTED, APPROVED and ACCEPTED

excapt where inconsistent with this Order.
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F. E & T's Joint Exceptions are denied consistent with the provisions of this Final
Order,

G £ & T's request for oral argument on its Joint Exceptions is denied.

H. This case is remanded fo the Hearing Examiner in fhis case for the limited
purpose of developing a record and issuing an Amended Recommended Decision and Final
Order on the issue of an appropriate rate-of-return that should be included in E & T7s new rates,

L All parties to this case, except E & T and Staff, may file testimony and supporting
evidencs as to the appropriate methodology for setting rate-of-return on equity for IOSPs no
later than Janaary 18, 2011

I E & T shall file supporting testimony and evidence, which is limited salely to and
fully explains E & Ts reasoning with regard to, (i) whether E & T should receive a return on its
custs or on it equity, (i1) what the amount of the proposed return should be and {1it) the rates
that result from E & T s proposed return and F & T7s costs as already determined n this Crder.
All of this tessimony and supporting evidence shall be filed with the Commission no fater than
January 18, 2001,

K. Staff shall file supporting testimony and evidence, which is limited solely to and
which fully explains $tafl’s reasoning with regard to, (1) whether B & T should receive o return
0Tt 188 COSES of on its equity, (i) what the amount of the proposed renurn should be and {111} the
rates that resu't from Staff"s proposed return and E & T7s costs as atready determined in this
Order.  All of this testimony and supporting evidence shall be filed with the Commission g

iater than Janvary 18, 2011,
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L. A public hearing, through the undersigned Hearing Examiner, will be held on
these matters, beginmng at 9:00 a.m. on February 8, 2011, at the Commission’s offices, in Santa
Fe, New Mexico,

M. The Amended Recommended Decision shall be issued by February 15, 2011,
Any Exceptions to the Amended Recommended Decision are due by February 18, 20611 and any
Responses to Exceptions are due by February 22, 2011,

N. This Order is effective immediately.

O, A copy of this Order shall be served upon each person listed on the attuched
Certificate of Service, Copies of this Order shall be e-mailed to all persons on the attached
Certificate of Service if their e-mail addresses are known. If thewr e-mail addressees are not

known, then the same materials shall be mailed to such persons via regolar mail.
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ISSUED under the Seal ol the Commissien at Santa Fe, New Mexico, thiy

21st day of December, 2018,
NEW MEXICO PUBLIC REGULATION COMMISSION
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF A COMMISSION INQUIRY !

INTO THE RATES AND CHARGES OF )
INSTITUTIONAL OPERATOR SERVICE PROVIDERS i

00316-UT

Case No. §7-

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and comrect copy of the foregoing Order
Remanding Case on the issue of Rate-of-Return issued December 21, 2010, was

sent on December 22, 2010 by first-class postage prepaid mall 1o the parties listed

below and by electionic mall to those whose email addresses were availabie.

Monigue Byrnes, Consultant

2600 Maitland Center Parkway, Sie 300

Maitland, FL 32751

Conversant Technologies, Inc.
John Provanchik

Post Office Box 865081
Plano, TX 750756815

Pairicia Salazar ves
Cuddy, & McCarthy

1761 Old Pecos Trall

Peost Office Box 4180
Santa Fe, NM 87502-4160

Dorothy £ Cukier,

Director of Regulatory Affairs
Corporate Counsel

Global Tel*Link Corporation

12021 Sunset Hills Road, Suite 100
Reston, YA 20190

Stephanie A, Jovee

Arernt Fox LLP

1060 Connecticut Avenue, NW
Waszhington, DC 20038

Curlis L. Hoplinger

Evercom Systems, inc. And T-Netix
14651 Dallas Plwy, 6th Fioor
Dallas, TH 75240

Gennis J. Reinhold

T-Netix Telecommunications Services, Inc.
Fixia Gateway Techonologies, Inc.

14651 Dallas Parkway, Suite €00

Dalias, TX 75254

Robin Noron

Technologies Management, inc.
Fost Office Drawer 200

Wirter Park, FL. 32790-0200

Sharon Thomas

Pubstic Communications Services, Ing,
cfo Technologies Management, Inc.
2800 Maitland Cir. Parkway, Suite 300
WMaitland, FL 32751-4154

Townimie Joe, President

Public Communications Services, ing,
11858 Wilshire Bivd., Suite 600

Los Angeles, CA 90025




Steve Asher, Esa.
301 E. Berger Street
SBanta Fg, NM E7505-2813

Ken Dawson

inrnate Cailing Solutions, LLD
dib/a 1C Solutions

2200 Denbury Street

San Antonio, TA 78217

Therese Easley

Legal Regulatory Analyst

DSHIT LLC

12021 Sunset Hills Road - Suite 100
Reston, VA 20180

Via e-mail to:
Patriciz Salazarives
Stephanie Joyee
Jeffrey Albright
Stevan Asher

Lance Sieinhart

Hand-delivered to:
Tim Holloran, Esg.
NMPRC-Lagal Division
1120 Paseo de Peralts
Santa Fe, NM 87501

Hand-delivered 1o

Mary Howells, Esg.
NMPRC-Associate General Counsel
1120 Paseo de Peralta

Santa Fe, NM 87501

John Profanchik

Conversant Technologies, inc.
P.O. Box BE5081

Plano, TX 750858-5081

Jeffrey H. Albright, Esq.

Lewis and Roca, LLP

201 Third Street | NW - Suite 1050
Albuguergue, NM 87102

Lance J.M. Steinhart, P.C.

Attlomey at Law

1720 Windward Concourse ~ Suite 115
Alpharetta, GA 30005

pives@cuddymeocarthy com:
joyee stephanie@arentfox,. com:
jalbright@irlawe. com:
steveasher@coomcast net:
isteinhart@telecomoounsel. com:

Hand-delivered to:

Lee Huffman, Esq.
NMPRC-Hearing Examiner
1120 Paseo de Peralta
Santa Fe, NKM 87501

DATED this 22nd day of December, 2010

NEW MEXICO PUBLIC REGULATION CONMMISSION

Lertifioate of Service
Uiility Case No. 07-00318.UT
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF A COMMISSION INQUIRY
INTO THE RATES AND CHARGES OF

INSTITUTIONAL OFERATOR SERVICE PROVIDERS Case No, B7-00316-UT

AMENDED RECOMMENDED DECISION
OF THE HEARING EXAMINER ON REMAND

gee Huffman, Hearing Examiner fmk this case, submits this Amended
Recommended Decision to the New Mexico Public Reguiation Commission
("Commission” or ‘"NMPRC") pursuant o 1.2.2.20.D{4) and 122378 NMAC. The
Hearing BExaminer recommends that the Commission adopt th-g following Statement of
the Case, discussion, findings of fact, conclusions of law and decretal paragraphs in ifs
Final Order. This Amended Recommended Decision On Remand {"Amended R.D.)
supplements and does not replace the inilial Recommended Decision ("R.[D.7) issued in

this case on November 4, 20010,

STATEMENT OF THE CASE

On December 21, 2010, the Commission issued its Order Remanding Case on
the lssue of Rate-of-Return. That Order remanded this case to the Hearing Examiner
“for the limited purpose of developing a record and issuing an Amended Recommendad

Decision and Final Order on the issue of an appropriate rate-ofreturn that should be




inciuded in E&T's new rates.” Order, p.9, Ordering para. H. Both Staff and E&T were
ordered to
file suppotling testimony and evidence, which is limited
soiely to and fudly explains [their] reasoning with regard fo,
(i) whether E&T should receive a returm on its costs or on its
eqguily, (i) what the amount of the proposed return should
be and (iil) the rates that result from E&T's proposed returs
and £E&T's costs as already determined in this Order.
On January 3, 2011, the Securus Companies ("E&T") filed a Motion for
Rehearnng.
Also on January 3, 2071, E&T filed an Expedited Motion for Stay of Remand
Proceeding or, in the Alternative, for Amended Procedural Schedule,
On January €, 2011, the Commission issued an Order Amending Procedural
Schedule and Denying Motion for Rehearing.
On January 13, 2041, E&T filed a Petition For 2 Writ of Mandamus at the
Supreme Court of New Mexico in Docket No. 32 808, concerning this Commission case.
On January 20, 2011, the Couwst issued an Order (without having received a
response from the Commission) denying the Petition for 2 Writ and reguest for stay.
On February 15, 2011, E&T filed the Pro-filed Testimony of Curtis L. Hopfinger

on behalf of Securus Technologies, Inc. and T-Netix Telecommunications Services, inc.

{"rtophinger Remand Testimony™).

‘Securus Technoiogies, Inc, {formerly Evercom Systems, inc) and T-Netix Telecommunications Services,
e, will continue to be jointy referred to as "EET". “Both Securus Technologies, ing. Bescurus’y ang T-
NETIX Telecommunications Services, Inc. {T-Neti) are wholly-owned subsidiaries of Securus
Technologies Holdings, Inc. the holding company.” ST [Securus/T-Neiix Remand] Hearing Exhibit 1
{Hopfinger Dirsctt p 2.
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Also on February 18, 2011, Staff filed the Prepared Testimany Concerning Rate-
of-Return of John J. Reynoids (“Reynoids Remand Testimony”).

On February 16, 2011, the Hearing Examiner issued an Order Allowing Rebuttal
Testimony stating that E&T and Staff had the rght to file Rebuttal Testimony on
February 28, 2011,

On February 2B, 2011, E&T filed the Prefiled Rebuttal Testimony of Curtis L
Hopfinger on behalf of Securus Technologies, inc. and T-Nelix Telecommunications
Services, Inc. ("Hopfinger Remand Rebutial™).

Also on February 28, 2011, Staff filed the Prepared Rebuttal Testimony
Conceming Rate-of-Return of John J. Reynolds (“Reynolds Remand Rebuttal™y.

On March 4, 2011, Staff filed two Errata Notices correcting the Testimony of John
J. Reynoids and the Rebuttal Testimony of John J. Reynolds. These Errats were
distributed during the haaring. |

On March 7, 2011, E&T filed the Errata to Prefiled Initial Testimony and Rebuttal
Testimony of Curtis L. Hopfinger. This documeant was served via electronic mail on afl
parties,

On March 8, 2011, 2 hearing was heid in this Case 316 Remand. Before the
ciose of the hearing, the Hearing Examiner stated that E&T and Staff could file post-
hearing briefs by 12:00 p.m. Mountain Time on March 14, 2011, and posi-hearing reply
briefs by 5:00 p.m. Mouniain Time on March 15, 2011, All briefs were io be sent via-
glectronic mail by those deadlines fo the persons on the Cerdificate of Service, which
was amended by order of the Hearing Examiner on the record.

Al the hearing on March 8, 2011, the following appearances were entered:
ANENDED RECONMMENDED DECISION OF

THE HEARMNG EXAMINER ON REMAND
Case Mo. 07-00316-UT Page 3



For Evercom and 7-Netix: Hatricia Salazar lves, Esg.
Stephanie Joyee, Esq.

For PCS: Jeffrey Albright, Esg.
{now Global Tel*Link)

For Staff. Cydney Beadles, Esq.

No members of the public appearad at the hearing to offer public comment. Mr.
Albright stated that he would observe. The following witnesses appeared at the hearing

and iestified.

Far E&T Curfis L. Hopfinger
For Staff: John J. Raynoids

On March 14, 2011, Staff and E&T filed their respective post-hearing briefs and
on March 15, 2011 they filed their reply brisfs. The Commission reguired that this
Amended Recommended Decisfon be issued by March 18, 2011,

DISCUSSION

Introduction

This case was remanded to the Hearng Examiner “for the limited purpose of
developing a record and issuing an Amended Recommended Decision on the issue
of an appropriate rate-of-refum thal should be included in E&T's new rates.” Order
Remanding Case On The Issue OF Rate-Of-Return, p.9 para. H E&T was given clear
direction on the type of testimony it should file: “which is limited solely to and fully
explains E&T's reasoning with regard to, (i} whether E&T should receive @ retum on its

casts or on its equity, (i) what the armount of the proposed refurn shoutd be and (i) the
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rates that result from E&T's proposed return and E&T's costs as aiready determined in
this Order.” Id., para. J. (emphasis supplied).

in this remand proceeding, E&T place their emphasis on the first underlined
word, whether, rather than on the second underlined word, or . The position they take is
that all of thelr rates are just and reasonable, and the rate-of-raturn approach o setting
utifity rates does not apply to them or any IOSP (inmate Operator Service Provider).
Their testimony and legal arqument are essentially imited o these positions and do not
provide a proposed rate of refurn and do not choose as between costs and Uy,

E&T also argue (and testify) that they have been singled out for rate-of-returm
regulation, while the other I08Ps in the case avoided this scrutiny by either reaching 2
settlement (PCS and IC8) with Staf albeit at generally lower rates, or had all of their
rates (CT1 approved.

CTH serves 2 single facility in New Mexico and all of s rates were approved n
the initial Recommended Decision. Like other I0SPs, CT1 has both Jocal and instate
iong distance rates, and both of these can be collect or prepaid. In all, CT1 has four
rates at the single New Mexico facility # serves.

E&T serve many more facilities, for a current iotal of 27 {one has only prepaid
rates, some have only coliect). In all, E&T have 88 rates that were considered in this
case. In the Recommended Decision, 42 were approved as st and reasonable and 46
were found unjust and unreasanable, so the Recommended Decision proposed that
these 486 rates be lowered to rates that are just and reasonable, based on the cost data
E&T supplied and based on a recommended 10 percent rate-of-retum. Al of this was
done based on evidence of record and consistent with New Mexico lawr,
AMENDED RECOMMENDED DECISION OF
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Recommended Decision, pp. 24-28, 44-82, 71-97.  The discussion and analysis of
E&T's rates that were disapproved are much longer and have greater detall and depth
than the discussion of the rates that were approved. This approach provides a
reviewing court with an adequate record for appeliate review. For example, all of E&T's
tocal collect call rates were approved in a single paragraph. Recommended Detision,
o889,

One subject that E&T do not broach s how any of their rates that the
Recommended Decision found were unjust and unreasonable {in other words, 1oo high
to be fairj compare to rates of CT! that were approved as just and reasonable. Af this
point, a single example provides the largely legal issues that follow with some bensficial
financial clarity.

In the initial phase of this case (before the March &, 2011 Remand Hearing) the
testimony at the five-day long hearing was that the costs o an IDSP of providing a
prepaid call are lower than the costs for the commesponding coliect call. Rationally, the
expactation is that prepaid rates would be lower {(or at lpast no higher) than a
corresponding collect call from the same faciiity. This is usuaily not the case for E&T.

As Exhibits A and B to the November 4, 2010 Recommended Decision show,
while E&T generally charge $6.00 for 2 15 minute instate long distance coliect call, at 11
factlities they charge $8.50 for the same call that is prepaid, even though the costs to
E&T for the prepaid calls are lowsr. For local calls the disparity is even greater. At
most faciliies, E&T charge $1.50 to $2.30 {all app@“-@\;&d} for a 15 minute local collect
call. At 13 faciliies E&T charge three 1o five fimes as much ($7.50) for the sarne call
that is prepaid. E&T make no mention of these inconvenient details. instead of any
| AMENDED RECOMMENDED DECISION OF
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analysis of this evidence at all, they offer a blanket conclusion that their rates are just
_and reasonable.

In stark contrast to these $7.50 and $8.50 prepaid calls, CT! charges §1.10 and
$3.75 respectively for 15 minute local and 15 minute instate long distance prepaid calls.
in other words, compared to CTi. E&T charge more than six times as much for a local
prepaid call and more than fwice as much for a long distance prepaid call at most
facilities. At the seven facilities where E&T charge much less for local prepaid calls and
at the fve where they also charge reasonable amounts for prepaid instate long distance
calls, their prapaid rates were approved. R.D., pp. 90-94: Ex. B, While E&T use the
phrase “substantial evidence” at times, this is the type of evidence they studiously
ignore.

E&T Correctly Pointed Out In Their Initial Post-Hearing
Briefs That New Mexico Law Reguires That Rate-of-
Return Regulation Applies to I08Ps.

Now that E&T's rates have been evaiualed using the taditiona’ rate-of-return
reguiation long used in New Mexico and elsewhsre, E&AT argue that this form of
regulatiory does not apply to them and the Commission cannot use jt By contrast, B&T,
through counsel, told the Commission the following on August 17, 2009 in their Post-
Hearing Reply Brief. “I0SPs are entitled to a reasonabie rate-of-return, and indesd

New Mexico law mandates that result” p. 9 {emphasis and capitaiization deleted).

“The waditional elements of the rapemaking provess and the establishenent of the total revenus requirerment are {1
determination of the cosis of tie operation, {2} determination of the rate base which iz the value of the property
miny acered depreciation, and (3 determination of the rate-olretum. 1 Fhitlips, The Feonomics of Beenlerion

IPEO9720" Habbs Gas Oo. v, New Mexivo FPublic Service Commission, 94 MM, 731,722, 616 P2d 1116 ( 1UBY.
B&T rely on this case and srgued, at the e, that they were so entitled, July 27, 2009 Pese-Hearing Brief, p.13. At
that time, they were atemnpting to fond of Bff's very low markst-based rate proposal. Since then, B&T s views of
the law have changed. The law has nat.
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The Recommended Decision explains in detail the basiz and scope of the
Commission's jurisdiction over and duty fo set IOSP rates. R.D., Dp. 24-29, 44.57.
That discussion will not be repeated here. E&T now argue that such regulation no
fonger exists for telecommunications in general and 108Ps in pariicular. it is true that
fraditional reguiation has been replaced in New Mexico for large companizs like Qwest,
but E&T and other 10SPs are not such large companies and iraditional regulation still
apphes to them “Section 83-9A-8.2(C) ordered the PRC to eliminate rate-of-retum
regulation ... for large telecommunications carriers fike Qwest . The PRC eliminated

rate-of-return regulation for Qwest " Qwest Corp. v. New Mexico FPublic Regulation

Commission, 140 N.M. 440, 447, 143 P.3d 478 (2006}, See, Order, Case No. 8C0
[State Corporation Commission] 84-01-TC (Aprit 11, 1984} para. 7, pp. 2-3 (fraditional
ratemaking principles apply 1o 108Ps).

in the first of the three post-hearing briefs they filed, E&T started ouf with a
straightforward position. “The Commission's authority in this case is limited 1o making a
determination. on @ going-forward basis, as to the reasonablensss  of the
telecommunications service rates of inmate Operator Services Providers (10SPs) in
New Mexico.” E&T Brief Regerding The Commission's Scope Of Authority {July 15,
2009}, p. 1. In a similarly reasonable vein, E&T later stated in the same brief the
following. “The Commission's focus in this case thus should remain on reviewing the
HO5P's existing rates. in the event the Commission finds that the exisgling rates are
unjust or unreasonable, the Commission may then consider sefting rates” Id. p. 6.

These statements are consistent with the Commission’s authority.
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During the five-day long initial hearing held in early June, E&T heard several
IOSP witnesses guestioned about the level of profitability of 108Ps, Including E&T, as a
percentage of saies and as 2 retumn on investment. E&T did not object to these
gquastions, E&T had %hé ability to include testimony on rate-of-return in their written
testimony filed before the hearing, but did not do so.

Over the course of the summer, E&T then filed three post-hearing briefs in July
and August. In those briefs E&T pointed out several times that under long established
New Mexico Supreme Court precedent, they were entitied to both recover their costs
and the opportunity to earmn a reasonable rate of return. What E&T did not do in their
three rounds of briefs filed in the months following the hearing is reguest an additional
opportunity to file testimony on the subject of rate of retum.

Now that they have had that opportunity again, they did not present evidence as
to what a falr rate of return would be, or as to whether it should be based on their costs
or equity. Instead, they now argue that such regulation doas not apply o them at all.

They took the opposite position, as shown below, in their initial post-hearing briefs.
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Then

Now

- MOSPs are entifled to a reasonable rate-

of-return, and indeed New Mexico law
August 17, 2009

| mandates that result”

‘Reply Brief, p.8; (‘rates will be judged

" acoording to three criteria;  cost of service,

fimposing

rate-of-returm

o intrusive,
ragulation,”
Hearing Brief (Remand), p 8.

- the utility's rate base: and whethar the rate

- permits a rale-of-return” g, p 10 (citation
. omitted).
requtires  that

"New Mexico  iaw

;f%s cosfs L

the |
Commission set utility rates at a level that |
- will enable the service provider to recover
the PRC refains exclusive

“Imposing  rate-ofreturn
[E&T] confravenes New Mexico law”
p.6.

jurisdiction to and authority to set utility |

- rates

... the Commission must ‘provide 2 |

fair upportunity for the utility fo receive just |

- compensation for s investiments ... and
the failure of [the Commission] to provide
the company &
reasonable rate of return constitutes a
viclation of due process and izking of
- property without just compensation.”™ July .
p.13:

rates  that will give

27, 2009, Post-Hearing Brief,
- {citations omitied).

“The law ﬁrﬁfﬁébitg forcing reguiated utilities
1o provide service al rates that do not.

. recover the costs.” |d., p.14. “New Mexico

for the 1O08P industry”. Id., p.&.
“Mr. Hopfingsr .

abandoned  rate-of-return
[Hopfinger Remand Rebutial] at 107
fatpd

The “Commission should not impose rate-
of-return ratemaking ... on [E&TL.." 4.,
P 1

law requires the Commission to ensure ‘a
_fair opportunity for the utility to receive just
- compensation for its investments .7 Id.,

- .20 {citation omitted),

ratermnaking  on |
IE&T! now ... would be z stark throw-back
and unnecessary, hyper-
E&T March 14, 2011 Post

retemaking on’
id., |

"Rate-of-return ratemaking is inappropriate |

testified that with the
‘advent of competition, regulatory bodies |
regulation.’ |
id., |

E&T's only explanation for these inconsistencies is that “Itihe legal arguments of

counsel, however, are not evidence in adminisirative procesdings.” March 14, 2011

Post-Hearing Brief (Remand), p.8. While not provided under oath, and never viewsd as

evidence, counse! represents a clisnt when arguing to a tribunal and ahways owes that

tribunal a duty of candor. R.D.p. 45 n4.
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Mr. Hopfinger testified for E&T that “rate-of-return ralemaking methodology has
never been applied {o IOSPs in New Mexico ... and .. imposing a new form of IOSP
regulation is not warranted.” E&T Ex. 1 {Remand), p.3. He also testified that there was
no “indication that the [cost] data submitted . would be used to caleulate rates based
on a rate-of-return methodology.” id., p.&.

Even if EAT had not ask@d for just this type of regulation in their post-hearing
briefs filed in the months after the inifial June hearing, decisions of the Supreme Court
of New Mexico put E&T on notice that utility reqguistion in New Mewxice includes
rate-of-return raternaking.  The basic principles of ratemaking in New Mexico (and

elsewhere) are described in the 1980 Hobbs decision of our Supreme Court, These

principles are well known, and E&T relied on them in #s initial post-hearing briefs.
Because the New Mexico Legislature and this Commission have not excluded I0SPs
(uniike Qwest) from traditional rate regulation, including rate of return, that traditional
form of rate regulation appiies to [08Ps.

The Supreme Court in Zia Natural Gas Co. v. New Mexico Public Uility

Commission, 128 N.M. 728, 731, 988 P 24 564, 2000 - NMSC ~ 011, 918, explained the
principle that its decisions in prior atility cases give notice to New Mexico public utilities
{even, as in Zia, in different areas such as natural gas and telscommunications) as

follows. “In any case, as Mountain States 1054, 58 N.M. at 277-78, 270 P.2d ai 696-57

indicates, Zia should have been on notice that a 100% eguity capital structure could
be detrimental to ratepayers and would not be the basis for setting rates " {emphasis

supplied).
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Quite simply, the Court recognized in 2000 in Zia that an eartier Mountain States

decision involving a telecommunications utility put Zia, a natural gas ufility, on notice of

the ratemaking principles decided in the 1954 Mountain States case. This means that

the Court's description of basic ratemaking principies in Hobbs put all New Mexico
utiiities on notice that thoss principles apply regardiess of whether the utility provides
telecommunications, natural gas, eleciric or water service to the public.  Unless
expressly changed by the Legislature, as in the case of Qwest, those principles apply o
all utilities and they all have nolice. There is no exception, statutory or otherwise, for
o8Ps.

E&T's rates were evaluated using the same ratemaking

principles that apply to other utilities, including other

I08Ps. The fact that two other 10SPs (PCS and I8}

settled this case and CTl had lower rates #hat wers

approved does not discriminate against E&T.

E&T argue that applying rate-of-return raternaking to their rates “is unlawfully
discriminatory ... The Recommended Decision relies on rate-of-return mathodology to
conclude that some rates of [E&T] are unjust and unreasonable.  Recommended
Decision at 83-85." E&T March 14, 2011 Post-Hearing Brief (Remand), p.4.

The conclusion referred to in the Recommended Decision that “some” of E&T's
rates are unjust and unreasonable follows from a discussion and analysis of E&T's rates
compared 1o their costs and this begins on page 71, rather than 83, of the
Recommended Decision. Moreover, the rates in question were E&T's instate long
distance coliect cali rates. Other rates were also evaluated in the Recommended

acision. All of E&T’s iocal collect call rates were found to be just and reascnable in 2
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single paragraph. R.D., p. 89, The majority of its prepaid rates (local and instaie long
distance) were found to be unjust and unreasonable. R.D., pp. 90-84: Ex. B. And four
of its instate long distance collect call rates were found just and reasonabie. while 22
warenot. RO, pp 84-87, Exs. C. D

The basis for finding some of E&T's rates just and reasonable and others too
high to be just and reasonable was that, taking into consideration F&T's costs, and
agding a reasonable 10 percent profit margin opportunity (R.D., pp. 76-89) the
Recommended Decision found that “the average call duration data and cost dato
provided by E&T show that their revenues greatly exceed their actual costs.” RBD.
P 85, Accordingly. the Recommended Decision lowers the long distance instate collect
call rates and prepaid rates that are not just and reasonable o levals that are. The
other rates were not changed.

E&T claim that in New Mexico “three types of 108P rates would be in effect:
‘negotiated rates (PCS and IC8), competitive cost-based rates {CTh, and rate-of-return
rates (Securus [E&T] Companies).’ Hopfinger Remand Testimony at 13 ...." Post
Hearing Brief (Remand), p4. Their a@mplaén& about PCS and 1CS reaching a
settlerment with Biaff, later approved by the Commission, in which PGS and ICS agread
o be bound by rate caps is not well {aken. Parties o fitigation, including utilities, are
encouraged 10 settle cases by long-standing Mew Mexico policy encouraging settlermant

over protracied fitigation.  Attormnev General v, New Mexico Public Service Commission,

111 N.M. 638, 808 P.2d 606 (1801}

Mext, E&T contend that “the Recommended Decision did not review ©TTs rates
under rate-of-return methodology., Remand Tr. at 148 ¥ E&T Fost-Hearing Brief
AMENDED RECOMMENDED DECISION OF
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{(Remand), p.5. They rely in part on Mr. Hopfinger's testimony at the March 8, 2011
hearing: "l can say that | don't helfieve rate-of-return was used.” Tr. Mareh g, 2011,
p. 144, He did not hold himself out as an expert on rate-of-return ratemaking. Il o 155

The Recommended Decision, as noted, approved CTi's prepaid rates, all of
which are much lower that E&T's prepaid rates that were found uniust and
unreasonable. And as previously stated, all of E&T's 26 collect call oozl rates were
approved, most in & single paragraph on page 89 of the Recommended Decision,
Several ocal collect call rates were changed (lowered) by E&T (F.D. 84-87} and these
were also approved, as were rates at two faciiiies not previously served by E&T. R.D.,
Ex. 4. Alocal collect call under CTT's approved rate is a flat rate of 31 B0, regardiess of
duration. For 24 of 26 E&T facilities the rate is $1.50 to $2.30 for & 15 minute call, with
one facility charging less and one more.

In approving these rates for both E&T and CTl, the Recommendead Dacision did
what New Mexico law requires, it found the ullimate fact that the rates in gquastion are
just and reasonable. As the Supreme Court of New Mexico axpiained, “the Commission

is not required ¢ give reasons for #ts decision’ ulimate findings phrazed in the

applicable statutory language are sufficient” Attornev General v. New Mexico Pubiic

Service Commission, 101 N.M. 548, 552, 885 P.2d 087 (1084

Even so, the Recommended Decision described #is conclusion that CTis

previously discussed prepaid rates asnd iocal coliect calf rate, and its instate long
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distance collect call rate ($4.10 for a 15 minute call, R.D., p 105 are just and
reasonable” as follows:

"Having considered the evidence concerning CTI's rates and

costs, and finding that Mr. Profanchik's testimony was

cardid  and  credible, the Commission finds that »

preponderance of the evidence supports the conciusion that

CTls rates are just and reasonable.  Accordingly, no

changes are necessary to their rates or taniffa.” R.D., p.106.

{emphasis supplied).

This language does two things. First, # tracks the same type of languagse used fo
approve 42 rates for E&T.  And sscond, it expressly finde that “Mr. Profanchiks
testimony was candid and credible.”

Mr. Profanchik's testimony, which the Recommended Decision found sandid and
credibie, provided the principle basis for the conclusion reached on page 83 of the
Recommended Decision that "it is reasonable for an 08P in New Mexico 1o have an
opportunity o earn 10 percent, expressed either as a return on equity, as a percentage
of its sales that are profit, or as an increase over and above ite coasts of providing
service, s0 as to potentially general a profit of that level”

Mr. Profanchik testified on behalf of CTI, which he owns, that the return on
investment for 108Ps “is about the same” as the percentage of sales as profit and is
‘between 9 and 12 percent” Tr. 786-787 R.D. p. B3, The Recommended Decision

then relied on his testimony and credibility o conciude “that a preponderance of the

evidence supports the conclusion that CTPs rates are just and reasonabie”

> The 22 E&T instate long distance collect call rates that wers found to be umust and urreasonable wers
a2ft significantly higher (1 &l 84.80, 2 at 3527 and 19 at $5.00) Ex 4 and wers discussed =t tength, white
the four that were found fo be just and reastmable [1 2t $3.95 and 3 at $2.00 Ex. 41 were ail lowsr and
thelr discussion and analysis wers much shorter in jength, and esgentally the same In characier as the
discussion and analysis of the rates approved for CT1 Compare R.D. at pp. 105-105 to pp 84-87
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R.D. p. 106. His testimony was relied on without yualification or limitation and it
included testimony given at the initial hearing., This testimony specifically included his
discussion of returmn on investment and the rate he dentified, and on which the
Recommended Decision relied, which was 9 to 12 percent. The Hearing Examiner
chose 10 percent from within that range for the rate of return. R.D. p. 83

E&T are simply wrong when they contend that “the Recommendad Decision did
not review CTl's rales under rate-of-return methadology.” Post-Hearing Brief {(Remand)
po 5. The approval of CTi's rates followed the same method of review that many of
E&T's rates also passed, and that many of E&T's rates did not. In their three post-
hearing briefs filed following the initia! June hearing, E&T demanded rate-of-return
regulation. Their complaint now aboul the outcome of the application of what they
asked for fo their rates has to do with the ocutcome. Their arguments on this subject are
without merit,

E&T never proposed a specific alfernative to the 10 parcent rate of retum
proposed in the Recommended Decision. Their position is that their rates should not be
changed. WMr. Mopfinger testified at the hearing that ne has an opinion on what a
reasonable return should be. March 8, 2011 Tr. 118 He would not give s specific
number, instead stating that ! belisve that our current exisiing rates provide a
reasonable return on our investment” in New Mexico. g,

Staff witness Reynolds used the traditional DCF approach and considered E&T's
cost of debt to recommend a rate of return of 11.46%. Sta# Ex T, 0 17, To obtain this
resuit. he proposed raising the per-minue rate by one penny from 8 1o 9 cents a minute,
but only in the facilities in E&T's highest caffing volume category. He admitted that
AMENDED RECOMMENDED DECISION OF
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there were problems with appiying the DCF (discounted cash flow) method 1o a privately
heid HOSP like E&T that does not pay dividends. Jd.: March & 2011, Tr. pp. 62-54.

Having reviewed the evidence provided by Staff and E&T, and having considered
the briefs filed and the evidence of record, the Hearing Dxaminer concludes that the rate
of return of 10% first proposed in the Recommended Decision {p. B3) should be used
for E&T, as provided in that Recommended Decision.

In sum, this Amended Recommended Decision does not propose any changes to
the treatment of E&T's rates (some approved, some not, in the inttial Recommended
Decision).

The Hearing Examiner recommends that the Commission FIND and CONCLUDE
that

1. The Statement of the Case, the Discussion and all findings  and
conciusions contained therein, whether or not numbered or designated as such, are
incarporated by reference herein as findings and conclusions,

2. The Commission has jurisdiction over the parties and the subject matier of
this case pursuant to N.M. Const article X!, Section 2. NMSA 1878, Section §8-8-4,
{1968} and NMSA 1878, Section 63.7-1.1 {1989},

3. Due and proper nofice of this case was provided,

4. The rate of return approved by this Amended Recommended Decision is
10 percent and E&T should receive this return on their costs.

The Hearing Examiner recommends that the Commission ORDER as foliows:

A The Slatement of the Case, Discussion and all findings of fact and
conclusions of law contained therein are ncorporated by reference herein.
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B. The Commission has jurisdiction over the parfies and the subject matter of
this proceeding.

C. The findings, conclusion, decisions, rulings, and determinations made and
contained in this Amended Recommended Decision are ordered to be caried out and
complied with,

D The rate of return approved by this Amended Recommended Decision is
10 percent and E&T should receive this return on their costs,

E. Any bxcepiions to this Amended Recommended decision shall be filed
and delivered to Staff and E&T (by e-mail, fax or hand) by Friday, March 25, 2011
Responses to Exceptions shall be filed and served by Thursday, March 31, 2011

. This Amended Recommended Decision on Eemand supplements and
does not replace the Recommended Decision issued in this case on November 4, 2010,

G. Any matier not specially ruled on during the hearing or in this Amended
Recommended Decision is disposed of consistent with this Amended Recommended
Decision.

H. In accordance with 172350 NMAC, the Commission has taken
administrative notice of all Commission orders, rules, decisions, and cther relevant
materals in all Commission proceedings cited in this Amendad Recormmended
Decision.

3 Copies of this Amended Recommended Descision shall be served on all
persons on the attached Certificate of Service via email if their emall address is knowr), and if
not krown, via regular mail.

J. This Amended Recommended Decision is effective immediataly.
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K. This docket is closed.

ISSUED at Santa Fe, New Mexico this 18% day of March, 2011,

NEW MEXICO PUBLIC REGULATION COMMISSION

Lo [N

LEE HUFFMAN, Hearing Examiner
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