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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13-1280 	 September Term, 2013 

FCC-78FR67956 

Filed On: January 13, 2014 

Securus Technologies, Inc., 

Petitioner 

V. 

Federal Communications Commission and 
United States of America, 

Respondents 

Consolidated with 13-1281, 13-1291, 13-1300 

BEFORE: 	Henderson, Brown,' and Srinivasan, Circuit Judges 

ORDER 

Upon consideration of the motions for stay, the oppositions thereto, and the 
replies, it is 

ORDERED that the motions for stay be granted in part and denied in part. The 
following provisions of the Federal Communications Commission's "Report and Order 
and Further Notice of Proposed Rulemaking," FCC 13-113 (Sept. 26, 2013), are stayed 
pending the court's resolution of these petitions for review: 47 C.F.R. §§ 64.6010, 
64.6020, and 64.6060. With respect to these provisions, petitioners have satisfied the 
stringent requirements for a stay pending court review. See Winter v. Natural Res. Def.  
Council,  555 U.S. 7, 20 (2008); D.C. Circuit Handbook of Practice and Internal  
Procedures  33 (2013). It is 

* Circuit Judge Brown would grant a stay of the entire rule. 



11-,"1474764 

Ytnitrb 3, 1zxits Luurt of 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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September Term, 2013 

FURTHER ORDERED, on the court's own motion, that the parties submit 
proposed formats for the briefing of these cases within 30 days of the date of this order. 
The parties are strongly urged to submit a joint proposal and are reminded that the 
court looks with extreme disfavor on repetitious submissions and will, where 
appropriate, require a joint brief of aligned parties with total words not to exceed the 
standard allotment for a single brief. Whether the parties are aligned or have disparate 
interests, they must provide detailed justifications for any request to file separate briefs 
or to exceed in the aggregate the standard word allotment. Requests to exceed the 
standard word allotment must specify the word allotment necessary for each issue. 

Per Curiam 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: 	/s/ 
Timothy A. Rails 
Deputy Clerk/LD 
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PUBLIC NOTICE 
Federal Communications Commission 
445 12 th  St., S.IAL 
Washington, D.C. 20554 

News Media Information 202 1418-0500 
Internet: Mtp://www.fce.gov  

TIY: 1-888-835-5322 

DA 14-1206 

Released: August 20, 2014 

WIRELINE COMPETITION BUREAU ADDRESSES THE PAYMENT OF SITE 
COMMISSIONS FOR INTERSTATE INMATE CALLING SERVICES 

WC Docket No. 12-375 

In the 2013 Inmate Calling Report and Order and FNPRM, the Commission took numerous steps 
to address high interstate inmate calling services (ICS) rates. 1  First, the Commission reiterated its 
numerous earlier determinations that "interstate ICS, typically a common carrier service, falls within the 
mandates of section 201" of the Communications Act of 1934, as amended (the Act). 2  Section 201(b) of 
the Act provides that "charges, practices, classifications, and regulations for and in connection with 
[interstate common carrier] service, shall be just and reasonable."' 

Second, the Commission addressed site commission payments, which include "payments in 
money or services from ICS providers to correctional facilities or associated government agencies, 
regardless of the terminology the parties to the agreement use to describe them." 4  The Commission found 
that "where site commission payments exist, they are a significant factor contributing to high rates."' The 
Commission also concluded that, as a category, site commission payments "are not costs that are 
reasonably and directly related to the provision of ICS."' Despite this statement, questions have arisen 
surrounding the ongoing payment of site commissions based on interstate ICS revenu.e. 7  These questions 

Rates for Interstate Inmate Calling Services, WC Docket No, 12-375, Report and Order and Further Notice of 
Proposed Rulemaking, 28 FCC Rcd 14107 (2013) (Inmate Calling Report and Order and FNPRM or Order), pets. 
for stay granted in part sub nom. Seem-us Techs. n. FCC, No. 13-1280 (D.C, Cir. Jan. 13, 2014) (Partial Stay 
Order); pets'. for review pending sub nom. Securus .Techs. v. FCC, No. 13-1280 (D.C. Cir. filed Nov. 14, 2013) (and 
consolidated cases). 

2  Id. at 14114, para. 13. The Commission also recognized its jurisdiction to regulate interstate ICS under section 
276 of the Act. See id. at 14115, para. 14. 

3  Id. (quoting 47 U.S.C. §201(b)). 
4 

Id. at 14135, para. 54 n.199. The Commission also noted that it would treat "in-kind" payments similar to site 
commission payments. Id. at 14137, para. 56. 

Id. at 14125, para. 34. 
6 Id. at 14136-37, para. 55. The Order acknowledges the possibility that some portion of payments to correctional 
facilities "may, in certain circumstances, reimburse correctional facilities for . costs," such as security costs, that 
the Commission would likely consider reasonably and directly related to the provision of ICS. Id. at 14135, para. 54 
n,203; see id at 14134, para. 53 n.196. 

7  "The FCC should reiterate that site commissions should not be included in ICS rates and should enforce that rule to 
ensure a level playing field for ICS carriers." Letter from Stephanie A. Joyce, Counsel to Securus Technologies, 
inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 12-375, at 2 (filed May 15, 2014). "The discussion 
[with Commissioner Clyburn and staff] covered [t]he regulatory uncertainty and competitive distortions created by 
the Order and FNPRMregarding the lawfulness of the continued payment of site commissions on interstate ICS 

(continued...) 
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came to our attention after the United States Court of Appeals for the District of Columbia Circuit issued 
a partial stay of the Order.s  

We take this opportunity to remind interested parties that the Partial Stay Order by the United 
States Court of Appeals for the District of Columbia Circuit in January 2014 does not affect the ordinary 
operation of the Commission's complaint process under section 208 of the Act. 9  Moreover, the Partial 
Stay Order issued did not disturb the Commission's determinations regarding site commissions. m  

Pursuant to a complaint that challenges the lawfulness of an ICS provider's interstate ICS rates, 
the Commission will conduct an adjudication to determine whether those rates are just and reasonable 
under section 201 of the Act. H  As part of that review, the Commission will follow its established practice 
and consider whether the challenged rates exceed the reasonable costs of providing ICS and, in that 
connection, will examine any payment of site commissions by ICS providers to correctional facilities. 
Any interstate ICS rates that are found to exceed the recovery of costs reasonably related to the provision 
of ICS may be found unjust and unreasonable under section 201 of the Act.' 2  Such a finding may result 
in lowering interstate ICS rates (even if those rates are already at or below the interstate ICS rate caps 
adopted in the Order). It may also result in an order of refunds to end users. 

For further information on this proceeding, please contact Lynne Hewitt Engledow, Pricing 
Policy Division, Wireline Competition Bureau, at (202) 418-1520 or lynne.engledow@fcc.gov . 

FCC 

(Continued from previous page) 	  
calls." Letter from Cherie R. Kiser, Counsel for Global Tel*Link Corporation, to Marlene H. Dortch, Secretary, 
FCC, WC Docket No, 12-375, at 2 (tiled May 29, 2014). "Pay Tel discussed its positions of record in this 
proceeding, including the need for clear direction from the FCC on the permissibility of paying commissions from 
interstate ICS revenues. Pay Tel discussed the confusion in the marketplace that has arisen over this issue and that 
some providers appear to be continuing to pay commissions from interstate revenues." Letter from Marcus W. 
Trathen, Counsel to Pay Tel Communications, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 12-375 
(filed July 10, 2014). "Securus again requested Commission input as to the payment of site commissions out of 
interstate calling revenue. The market disruption Securus previously has reported has grown even worse." Letter 
from Stephanie A. Joyce, Counsel to Securus Technologies, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket 
No. 12-375, at 1 (filed July 23, 2014). "CenturyLink also explained that it continues to pay site commissions 
required by its contracts with correctional facilities because it does not have a basis to stop paying site 
commissions." Letter from Thomas M. Dethiefs, Assoc. General Counsel — Regulatory, CenturyLink, to Marlene El. 
Dorteh, Secretary, FCC, WC Docket No. 12-375, at 2 (filed Aug, 14, 2014). 

See generally Partial Stay Order. 

See 47 U.S.C. § 208. 

See generally Partial Stay Order. 

The Commission may sua sponte initiate investigations. 

We note that the Commission could also find ICS rates to exceed what is just and reasonable for reasons other 
than the payment of site commissions. 
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E:FIORE THE NEW  MEXICO 'UBLI 	 CONIMF-,SION 

IN THE MATER OF A COM:NnSSION 
IN:QUTRY INTO THE RATES kND 	 ) 	Case No, 07-00316-UT 
CTTi A. 14(...;ES OF INSTITT T FON AL OPERATOR ) 
SERVICE PROVIDERS 

ORDER 	?AND NG ASF 0 1.;  RATF -0E-R1Z- 1 

   

THIS. MATTER. 	be fore  the  New M 	T", 4 

) upon th 

1.1f-.:.,d by L on November 4  

EX:1'111:F 	("Reek:T.7CW 1 -',Cled 

i record in this 	Briets aceptions, and :mite, 

the premises, 

T HE CONIMASSION FfNI NT) CONCLUDEs 

The CornTZVISSii .71 	7 on c., r,z.ri the su matte- , :f this ca-e, 

	

2. The. (,sommi-ssion 	arkl 

	

through the time of the Issuance 	fir...'..  Recuramen:1 ,2(: 

the 	E r 	Statement f the Case 

3. 	Z.) ,CCurus Techri0:( 1 1410:!-:, 	 Inc.) 	d: T-N etix 

- zrred Co 	"E. & V) timely 

lit.T on. November 19, 2010 (Mint 	Crer. ions ").. 

E & 	 Excert 	 I. Laken ,n1.71 	be 

The Telecomrm.3n -. 1...!ons Bureat Staff ...7..afr) 

.3:71:Sc 

parThe 10  ceptie,ns orb F.. ember 	2./..11 1) ("Staffs Re4):Ise' or 

6ZIIMEMEISMEMEtt 



6. The Corrimissi 	 and adopts the .Examiner' s 

Introducticn, ackgrouin, an ,;\ 	y.5,is, paragraphs A, B, C – 1, 2, 3, 4 and 5, D and.  

the Dis.cuEs7,on 	the C1. 5111131 i 

7. The 	 in Analysis, pai 	_ C ---6 , pug,  

adopts rates for 1 84 T cnt (10%) rate- ,,:-7enarn. An of this 

except for 	t portion .whic.11 	p ere t 	 t, 	accepted and F.ac...,T.:ted 

as the Discussion of me 

8, L 

Conclusions as the Fin . 

 where pari,gra.,ph number 

.adopts the t Lem 	 Findt_nqs pki, 

rinRions of the Corn:miss:ion except para.gr 	nvimiler 

t 	this. Order. 

9, 	co1irms.1.771 	. 	the evidence in this case for the rate- 	 the 

Hearing Exam.— in the Ree...,.!nran - r.:- '. ion is insufficient.. The. Crm-rmi.ssiloh further turns 

therefbre, that this case should be retl: 	̀Y1 	HenTing E.xamMer For the limited purpose cif 

(level ()ping the record. in this 	%hat ,:..p.prop:' ate to determine ha E 

new .  rates. 

10. 	 E 	T pro 'cs 	respe.n, 	• :le 	1 - ;:ar. ,..ner's 	trges of 

clis.conduct: 	F. 	 )rief-  in the Recon:fnenci.......:. 	 C, these 

,lenions are re,e''..„7.p.t .  to the merits of this .Finat Order inif,i; 	4 i 1: 91 he 	 Staffs 

R.esponse tt; 	 -)Licfri 	not be ad. dressed 	the 	reason, 

I Tht EttLammclidvi itcisiars Should.:im C:1:arq.;,:a4 Four Respccts, 

ORirit 	AN; ri [NG CASE. ON 

SS I'  017  R ATE.-0E-,RETURN 

2 ,2( 



	

IL 	joir,t 	Ion II.. & T argues the Recermtnended Deci "Na . , 	] tl av flirty 

discriminator, bcc.tu...:..• 	Rate-of-Return rates kg & :. but not for any 	10•SPs. 2 	& T is 

incorrect far , ;k.:‘ 	 First, that nortio.r. r .f. the Rec-,ortimenued Decision proptys tates 	tI 

not include a r. 	 are 1...42..sod. °Leh. 	clam .,.. 	T proviuuti and::•;.rt -eipts this co ttatta 

‘..1!itantete .  arid 	vithilut 	to what 	•are included in the fn;titc,i, 

	

Coir..tni 	OP'S 	 set. rate:5. for 	 b'ell.nireaSonable 

reTtire. that 	 ,••-• .54tt. at the same 	Raves att 	based on 	- -sts and clIcumsli4neses 

	

ecting a 	 c•ntity. 

	

cco:hrner-fled 	Jods that, of :the 	p.arties:' rate ,. 7.13:.:t :'''tr"Tlit.1 

T's 1377r.: 	 neCCS:3;f:;.i. 	 be set, le 1 	—ttriirier 

S 	ex To:L.:ed. 	 st'A)t.  to delay ,a ii, 	 procev,„:. 	tav,_s"L„,at:i 

the reesoriablenesF.- 	Ts. and. COrrkierS.::;S:1 C"CT !I: rates iiviitickut 

1051?...; that began prc 	• ::,ervice: in 	 well 	mqui. 

17. 	In 	, 	 v. 'r 

sets Ef.:ii,..-,„:14:.eitttro rates for E& T withcrix 	111 

Recon•inieriiid .recision is unlawful because it 

' R ti 01113;1::): Sn the market? F & T is 

me .a 	 ei::::fect, a. „prim,: 	avoi--.I 	proeudure ger lir 	Mexico 

TeleciTrin:unications --, ail this regard. The I r,..,;3r 	 slaten 	 the EZ.ccommended 

••111 	,:rvices are effect 

• c7c.:ul-lif, 
-,..esi-w.11(ietits En: t4.0:i: ,i,cif-itzt,d7E1 

• 11•• ■ •;..v,t 

ORD 1 REMA.NDINC.i: CA S E 
RATE.-OF:RETURN 

07. 

SL- •••••.- 	 espondent3 

1hat the 	Intnission has not issued •an order firidm ,  

1.1 



conioetitive and thcreibre entitled • claxed regulation 	o 1\45A 1978 Scction 

63 -9A- S(A) 
	

n zany states tha 

%st.ablislied 

interesti 
r0 	n 	 telecarrim 

relevaa.t 

to di , 	17 has 	elected 	reqyz'st. 

deem-line whetho!i. 	T is subject 
	

( 1 .11 5 4. , 	in the 171'arkt::L 41' 
	us, 

.nt, Under hese --of.:.:Rett:rn. rates. is 

S Ft .  eorr 	 .H.eirring 

-2. no :ist.d. 	.or market powei - • tr. •..er 

1). 	in its  Jo int Execption 	E & T arene:• 	:Iccont.inended Decistrin . 	eck the 

:k.itl,' s',t :r  Ll thiee 	First, E & T an: ..a" ns the Recen.in ,..:Lidr:ci Dec; 	"Pnfbrces" 

	

1978, Section 33-14.-1 (20(: I ,  This 	•• 	The 

Fleat'ing 	:“.rati,er 	tilts zit:Antic 	the Cn 	ex c.  ,ive 

es. 	 ....1 . pl-etation. 	atema 	Dn 

0 . 	 authf:Tity io ensury. nt-ohibite , 	ts are no.... 7:eluded in 

aas. the- 	 rrule‘!.. 

Second, E. 	gues 	 Dc,:istort 	 requirtmi .__its on 

these COM r aZt 

P.0 t 	;. 	S CDC t";:illet.3 c  all- The Contriis' 	:u.: 	 nua.cl.s 

r.! 	E 	alad C,:: .k.)11: ■3 ': I • 

()RD RE:NI A..NDE\T; CASE,. ON 
1: I 	1SS 	01; R.At 	-01. ":?.1:71.1RN 

CASE NO,. 07-0031 

or jails and :uias. no power L enforce 	 1, 

" 
rt 	Qyll,  • • z. " 	L:0 77C1.71.11'11.: :: 	aDji 

This. incorrect_ lr 	 Ordc: -  
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et:a:IL:acts involve .servi;:.. 	T wal wide the 	ties 	and 	E & T 
	

the 

asi .order to pro \--i de, thOSe z' -ViCCS, Rates are paid by the i .• facility and are not 

=;:.0 tip;-.. contracts. 

.krtion. of the Reottn -n:•.: ,....;;,:i.. , 1Dcisic:: ,n which 	prets 	..978, Section 33 - 14- 1 and 

rs:a t'„'  3es 	)arre:r: 	 amount3. 	_ 	II 	der 	staNn. orders 

tle , e payshehts be exchidecl um the rates cI:;..trvd the ,  iranites and se ,(contracts 110t 

bef. ,:veen & 7 and correct 
	

ThU-8, it is 	that. 	 1. require 

E &tide 	ohibited 	 tatc.y, 	in e.xistiKg contracts: at th 	nrne t 

1.7 e ,, its. 	ariffs. set forth in tivx R.c.Nti..h.m.nninded Decision. 	Reeonirmt-Lnde.di-.).eL--.i3;crn  

	

L.:•-!:1)....v.:3:1-::01111: 	'.1171:: COMMiS$ 

	

tha.t. 	shall n 

FunlA 	Casr.2, 	17. That is 

r under tariffs 	include 

nev . amen:kit, renewed.. Er:ten:LA or .renewtgiated ontrae - 	 date of :EL. t;1! • 

in this case. 

Third, & T maintains the 	rnded Decitio ....1 ..f..etnpts.  to 	the. sale 

by IOSPs carretAioniL: insItiutions. This is also 	N?3,.tr. 	1.!'x Recommended Docisi 

the sue 	 pre 	 ards (or .  rent R., 	 E 

Itnply proha 	E 	eoriectint,  tLest:. 	• 	the inrtittles 

1 ti. tire payi.ng 	 ar...other paymer.d to carrecti.,... ,:nat 

The ♦ ;.; 	 les:s lt. 	the valut: 	calti 

at: .ill value 	nil:I... ,  The difference 	Ale tut: iities 	y the 10:1;1' ...tuci• 

reeenic troth the t.ifit(n2T1 	eat tt. dil the 	Since: this 1,gititt-i ,ci  

ORDER REA:L.:NWG CASE ON 
THE ISSUE OF IZATE-OF-RETUR %..;• 

C.sr; No. 07.40Y3 



6 or I I 

;:s 	 Deels .; haS nt:1 	IOSP rates bef:,re a:1(11101i 

. 	 :.nal 

: 	 or te9, 	Ial:c.., t1 aria tadi,  

-I and .52.e.n ,R,Fi. yin - 	kecorrEmentiod 

	 7 ::1•4: 

l 97F„ 

1-:::catisc it Radically 

I S 

n El.°'  • m..1.1cnts th 	bill the inii.lats 	prepaiz.I 	pa.ymerie i s is 

	

LIR... Legislature 	 33-14-P;f3 	 ission. is not 

	

E & T 	 ecnin . ... pre  -paid c?. 	ft 

4bove, 	tO 	 _ 	t 	riatCS and its 

as:--, ,..tre rates char( 	..`Ti :i;nd reasi, , nab 

14. I :iscussion of E & 	Exez..ption 	:T-td VII :-; 	:until after tiic 	401,-.r. in this 

what e-of-retor; ., 	he set 'air 	 develop d. and a 	Order is 

15. E & 	Exeeptiorc. 	stut..f.i:; that 	ec...c.nnim ...7co.ieci Dec,s 	is. Arbitr. 

Cay..:Icicn.:s Because. it P-.esents, a Radical Cl'i! 

caption 'without in.ent. .1iie Hearing Fl.larnmer's actiiin fl  sT 

(fariir 	poi 	 P rates fcyr the s:mple 	that the Co tr.rni. ,:si 

In its Joint 	 • 	T Lrizu rhar the •ecommended Dc;:ision: 

interpretation 	No. 3317. 	- & T 	 VIII dcres 

Examiner's 	of rent for space nayrnents. The 1-1eatirig 	hdtaias az len 	in. the 

OR DER. REM AN:DING (:ASE 
ESST.:ft 	RATE-OF-RETU.RiN 

NO. 0" 	T 



Recut-mut. 	Decisiot 	 b 	the Comn 	Ian's find 	tn.at there k 	econern 

basisfor 	g rent. f, 	.t.:aee at a ail o: corr:%17tional. 	The Cernmission fir,th,.. ;used on a• 

prepotte.:vr.ir: 	 that tit c correctional facihUe.t 	n3t 	...ative p•. - . 	r.....ants for 

the spaee 	:ed 	Itt tE,Tiephon.c 	. t 	..11:1S 	 have any 	renta_ 

value. 

rl 	E & T's 	 thc 	 muter 	 - -. -tents" is not 

affected 	u 

Suotion 	rac Rec. --.1.,nced Dec , 	a 	 ne discussion e&. 	tne beitc:rn 

of maze 

muint. , ins in Exception YX thnt the 	 Doci!...t..Inpresent.; 7ailie 

different intser::retatio....-, of NAIS A 1978 C2 C'. than the 	 ition 

33 . 7, 

 

.1 ; 	 ; 	 LIET F 

  

	

. CCMC ..1'1. 7, Ong that this ease wo ....zid 	dl.s.c.itssions and inte , 	a 	statute 

':.71.n.n.rni.s:sien in Case No. 3317 

trfs cor tannag. a. IV t., 's s..:• - 	'OPs for contracts entered into. ..ttleviti or 
amenecd.  after the ertecti. ,,, e. 	',?e. s ..,.11.ete:: ean:no ,  Tnulude 	...T. cos 
canarb 	: 1::Ither costs 	:Thill:ed: i".7 ; . thc: ..';tatua,,, 

Rec:0:.t, 	5,.. 	$': 	t:::: 1,16,:urf- 	.r7; , ;, ' 	_ Ci:5& :i.V.r: 	
I 

	

pal:Yre....1!.1;: 	
A 

• .1 

Hea 	-11i11. 1  C ' ...; .0 . ..). 3317 does not. ; 	nibit any spec; tie ete.sts pursuant t.o he statute and so. 

t 	t.i::::;,...c.:,..hurnettde,d.Deets:s!„.„. by < 	sq... cannot be uloonsi5ey1; 

ORDER RENIANDLN(..; 	0.r.v 
TifIE ISSUE OF RA . 1 F-OF-RETIR.!..\ 

47-003 	r 
r., f. 11 . 



17, 	E & n.ever speciitli - 	 states in the Join • • 	that 	end - 

o:. 	Final Order 	• 	5 	For all of 	reasons.; 	!:•,(2:c•grimission should reject the 1,iitu: 

	

except 	tUtt 	-diSCUSS1( 

Toff!? 	that this 	doe.:s ant address a specific 	.is.ed h 	luint 

	

p;o••:s. it. should 	infOrted that 	, m  11 -.o 	JT d,i, 	ith 	.he argument!, 

the :.k.nit 

1 .1 IS THEREFORE ORDERED: 

A. 	The Tit! nig Examiner's DisCus3( 	17.troci_: ,2•• 	 ;A:und and 

paragraphs A, B, C 	1, 2, 3, 

Dect 41.  are ADOP'ILD. APPR.OVED, and ACCEPTE 

'Crfe 	a 	14.7<;:lil :11107''S; ; II•trouc41 97. set 

in the Re42xntanenc:,:.:ti 	except for 	::,irtion 	the ter, --,Tcent (10%) 

rate-of-return, , .\DOPTED„ ?ROVED ..and ACCEPTED by 

• 	Hear - n. g 	%.alikiliC 0:ILA US :77n . .-, set forth in the 

Rtecorrunended -,) ,2;:is•ton.:,excep;. , oi.h•I'n.:2•••. - 	,,,.k.iter L..ar:.! , 	nur.--..7.1er 12 is inconsistent 

f:ris CFrd 	 A.ITROVED. 	A...7CEP I 

as 	ill the ReC0ifiltienCi01 DeciSiOri, 

nrt that portion of 	F that 	.1: 	of neAv rates. b 	 ADOPTEL, ,. 

and .0 :`.E:' rED as Orders active Cortrinis.sio 

E. 	The 	• 	 AEU 	APPR.0 	A 

0.1.11).ER. 	 ON 
HEISSI.TE OT .  

C 	No, 
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E t T's joint Exceptions 2:1• , . LH LA COnSiSIC: L 	 th 	1 	io, o • 	;: i nal 

G. E P. T's 	-i-st for oral ar .i.:; nre 	(-71 its :I Oillr Exceptions is ....:ertiedi 

H. Thiis 	rcananded to 	g Exat 	in. this •... 	f:H• 

pirpo 	 reeord and issuing Amended 	 aZ-vi Enal 

Order 	the: issue of an i:.•ppropriaL..- iate-of-retzurn that .  sh...-Add be included 	E & 	ratesi 

All pi•irtie$ito this case_ 	E& T and 	 aiporting 

eviatine- 	• the zippliopriate rnethod:, 

a:ter than ..;ani.lary i 8, 2011. 

tar•e- ,._,..e 	r- 	 .10:S.Fi.••..i no 

E & shall.  fie supporfini 	ifl ony and •••,..- - •- ide•nct... 	itand 

;ins E 
	

7e••1:•011ing with re i, i, aL 	whethe: & T should rece , ve 	on its 

crists tYr 	equity,. 	the amount at 	roposed returr 	i:i 	 C r •: 

that re..sult .fnorti E 	T's 	!e.t. ,.itin and .E,„ 	co.:•Is 	aleatIN deternliiTd in. this r)ri.ter. 

All (. ;f this i• 	n 	pp:), 	yid wire. 	 with the Commission no later 

	

sipaU 	 cpy and evident e. which is limited 	to and 

	

nich 1`". y 	 1-xein211-2:' El 	-r 	return 

	

costs 	on :t:••••: equic ,/, 	vhat the .arn.ount olthe 	 .21:nuld be ...hi.: 	the 

p
T 's e.f...i.3zs. 	airean deterrnn.-ed 	thrs 

Ori!ci .  Ail of 	esti 	y 	suppentirtg: 	̀•d 	btl with 	 no 

.L 

ORDia arTAL,,NDINC! CASE ON 
Of it:; 	-0Y-RE it ; l i N 

NO. 4 17.-ar 

';.til,er 

9 of 11 



:u.gh 	Kiersimed Hearii 	 be held 

these rnatter ,,, )eginninsr at 9:00 am_ 	February 8, 2011, at :he Comm 

Fe N 

offices, 

'The ArnendedRe ,,:..:"•, 	 shall be 	eb: -1 -: - a 	7.011, 

Any E 	• ptions t 	 R,....:.):nrnencted :Decision are. due by Febn:a 	' 2011 and II 

Respoils . .:, to 	are iitic 	 201.. 

2.111.s 	Let -  is ef5.-..c1i 

a 	A wry ; in 13 Orc::;;!;. 	 eic 	 ; , E1 	ansztelvd 

ot. 	 ,,-ssons on the :17....ached 

r 	 are kriov,in. if $1:11 ;,, 	 .?re Hot 

known, 	same 	 tr,a: to 	 maiL 

fiknElt gENTANDINCi. CekcE. 
11T F 	1•ZATE-01:-RL 

`1 7 	16-U7 
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IN. THE MATTER OF A COMMISSION INQUIRY 
INTO THE RATES AND CHARGES OF' 
INSTITUTIONAL OPERATOR SERVICE PROVIDERS ) 	 , . 07 - 00:AS- UT 
	 J 

AMENDED RECOMMENDED DECISION 
OF THE HEARING EXAMINER ON REMAND 

Lee Huffman, Hearing. Examiner 	this case, sub. 	i:s 	Amended 

Recommend 	-cision to the New Mexice..: , 	 ::1:1C-D Commis n 

ri" or 14%1PRC-") pursurrmt d NMAC. The 

Hearing Examiner ie,...on.hiends that the Commissio: -. adopt thefollcwing atement of 

the  disclisqlo , findings of fact, conctusions of law and decreta parsgra in its 

Final Order, 	mended Recommended Decision On Rema 
	

Amended  

supplements and. 	 the initial Recommended Decision 

this case on November 41/4, 

STATEMENT OF THE CASE 

On December 21, 201r:i 	 Jr1 issued its-  Ord.E,,ir REMIlandi 

the Issue of Rate-cf-Retufn. That - ).r der remanded this case 	the. flea:ring ExaMmer 

the limited p rose of developing a record aod issuing 
	

Recommended 

Decision and Final Order on the issue of an approbrilii7i. rate-of-Et LIT): That should bye 

E)(A/6/2 4  



:flcaided 	E&T's new rates." Order, p.9, Ordering para. H. Both Staff and E&T' Were 

ordered to: 

file supporting testimony and evidence, : v,, nich is limited 
soieiv to: and fully exp,ains /their] reasoninq with regard to, 
(I) whether E&T should roceive a return on its costs or on its 
equity, (ii) what the amount of the proposed !. -et..irn should 
be and (ri the rates that result from ENT f.)pcs -,-!d return 
and E&T's costs as already determined in 

On January 3, 2:011, the Securus Com; .;anies "E&T``) filed a Motion for 

Rehearing, 

Also on jan ary 	2011, E&T filed an Expedle:i 	 a. ,  of Remand 

Proceeding or, in the Alternative, for Amended Propecit.rni Schedule, 

On <;anuary 6, 2011, the Commission issued n  Order Amending Proce,c,...n31 

ard Denying ,/lotni., -.;:r Rehearing. 

JPnuary 3, 2011, E&T filed a Petition For a Writ of M.-indamus at the 

Supreme Court of Mexico in Docket No. 32,8u9, concernThg this kJomirrission case. 

.r Cal 	 the Court issued 	Order Ovithcut having received a 

response from the Comm fS 	 !;1 1 
	

2 Petition -.fr a Writ and request tor stay, 

On February 15, 20t1 ESIT filed the 	TrEstirriony of Curtis 	Her 

on behalf of Securus Ter.Thnc . 	and T-Netix: "Fek:I. ,,3071 -imuntications: Servies, a c 

(`°liopfinger Remand Testimony 

4.11,gii..!. Tz".'gtr'r!'..C ,, iiell, 	 1,:rccirri... -,,,terris, int:...) anc T- 	.. , 	:,-nrnurrcahcns Sfall4CCS, 
irIZ;:„ 'Mk C."; -:''' ia? :C., 	re.fe.:-rej :f....,  .. 1.::-. 	E&T 	E::::th SECuruS T1,3C .:1;'•I::::.:." 	, i , 	,..":1...t.,:.11.1'.:) all ,:::'A. T- 
NETs. 	TeleS. r;: —:,.:r:Ic..E.Iilfir. 	..•;1z,r•... ,;; 	 .N ,4.::1 .: .x...) are 	wnctik/.-0",.v:w.:-.:::: 	511t) 	ra.r"ias 	!D  

:::: .00 	 1..n.:11 ,1y:,  

AMENDED RECOMMENDED DEOISON. OF 
THE HEARING EX.AMINER :ON REMAND 

Case No. 07-M316-L1T 
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Also on February 15, 2011, Staff filed the PrePared Testimony Concernino Rate-

of-Return of John J. Reynolds CReynolds Remand Testimony"). 

On February 16. 2011, the Hearing 	r?..r issued an Oder Mowing Rebuttal 

es:' 	 that E&T and Staff had 	 fhe Rebuttal Testimony on 

February 28, nil. 

On February 28, 2011, ,,„RT :fileO the Preflted Rebuttal T stimo y of Cults 

Jpfin ge on. 	 Sec:Jays iechnoiogies, Inc, and T-Netx 

Services, Inc, 	rigeRemand Rebut:tar). 

Also on eb-Liary 28, 20 
	

filed ' 	Prepare. Reeuttal Tes:.mor,y 

Concerning Hale•-„J:::::70:;turr of John 	,i,Tynolds ("Reynolds Herald: Rebuttan, 

On 
	

I., Staff:fled tAk 	.:rrata Notices correclin the: Testimony John 

J_ 	olds an to Rebutft41 Testtmony of John d, Reynolds. These 

distributed during tn. 

• March 7, 2 	fed the Errata to Prefilcd init nl Testimony and Rebuttal 

Testimony of Curtis L. Hoof 	. This document was served via eloctronic mail on all 

parties, 

On March 8, 2011,a 	i,i was held in this Case 316 Remand. Before thr: 

niose 	c hear no. he lie 	.:.:icamiher stated that E&T and Staff cOUL file post • 

hearing briefs by 12:00. 	Mountain lime on Ma:oh 
	

2.011, and i s 9:it-hi.-:arino reply 

bile 's by 5:00 p. 	Niountain Time on March 15, 2.011. AR briefs were to ,_sa seh 

:LI:fib mail by Mose deadlines to the PEWSOnS on the Certificate of Servic: vhich 

by order of t!le 	Examiner or, the !E-noril. 

A d the hearing on March e 2011, the following appe.arances were entered! 

AMENDED REC3M.5/PENDLD DECISION OF 
E7: HEARING EXANENETZ r.ti RE-.71SAND 
N O7-00316 .UT 



For P 

•or Stoll 

Jeffrey Albri7ht, Esq. 

Cydney Beaches, Esq. 

_al Teri...ink) 

For Evercot 

 

d T-Netix: 	 Patricia Salazar Ives, Esq. 
Sti,Thanie icy ,.;e Esq. 

  

No members of the public a ipeared at the 	to offer pu,p;ic corrn - :=_:1-F Mr. 

Albright stated that he. would observe. The followi 	-triessos appe:ared at 

and lestifiod, 

For E8.T 
	

Curii3 L Hop/ 

For 
	

John J, Reyncildc, 

On March 14, 	. 	and E&T filed their :.es .!:: ,ective 	-hearin- iefs and 

on March 	'ell. they 	tieir reply briefs. The 	.r 	r...., ,; 	i;79.d that th•,s 

Amended Redan .lmended Dez:;sion be issued March. 	:201 

Q1SCUON:  

Introduction 

This case was remanded to the Hc - 	Examine:7 .  "for t 	 PLF-pose of 

developing record ari .J 
	

Arnerhilod R.e-conwni,ended Decis:on „. 	the: issue 

of au olopro:priate rate:- r 	Tri that s:houi ,..i Pe iPCILICii.:4r,ii E&Ts new 	Ofder 

nandi 
	

se On 7: t, -sue• Of Rate-Of-Return, p. 
, 
p, a. H. E&T 	 cIP 

direction on the 	Qie of -  .stiri..priy 	 ' 	is i!mited 	y to an ....1 	v 

explains Ears reasbnIng 	regard to 

 

snould receive :71 return on As 

  

coE.Lts or OR its equity, 	•kthat the 	of the proposed _Litum shouid e and (J) the 

Arillf.:N1DED 
fiE.AFUNG E.XAMFNER ON 

Case No. Page 4 



rates that result from E&T 	used return and E&T's costs as already determined in 

this Order.' id., para. ai. (emphasis sup;ilied). 

I n  this remand 	 E&T blade their err..'1: -,Isis n Inc:. first underlined 

word, whether,  rather than on the second underlined wont c>r . The ooAtion 

that allof her rates a; 	FL and reasonable, and tt,e-;:ate-ci"--Tetum aourcadn to 	ng 

rates does not 
	

them or an 	Om -nate Operat-. , r. 	Prov.cier). 

Their testim.ony and leg argon' ht are esf ,:-en,:ial 	 Pr.::.,ijons and do not 

prC id 1 propoed rate of return and do- nu 	as betwydr, costs 	 

o argue (and te 	that the 	ave t -en skigied out ff...g rate-of-retum 

rer.julntrni. 	the other 1:-C.ISIPs. in the 0.11.! .": ZJvoif.'.::•ed: this scrutiny b. with 

s..etienleht 	mid 	w:th Staff, albeit at generally lower rates, or had all of theu 

rates (CTI:- abproved, 

CT1 serve a sinr, 	 Mexico 	of its rates =,5 F." ; --Iporoved trill 

the initial Recommenderi Decision, Like other tOSPs, OT 	both Jocai ;.=.nd instate 

distanc.e. rates, and both of these can .be collect 	prepatd.: ln - 

rates at the sin e..: New Me.xico facility serves. 

E&T se.-ve many tnt.ge raO'ities,. for a current totaf of 27 (o 	has o 

rates, some 	♦have only collect). 	E&I have 8F,-; :ates that were consdefed 

case. In the Recommended De.cision., 42 -Vver. approved as lust 	reasons ;a. and 40 

were found unjust and uhreascre, -7, 11 Recommended Dedisicr: 	 that 

these 46 rates 6- owered to rates that are just and reasonable., based' dn the cost. data 

E- -  supplied and b 	on a recommended ln 	rate-c ot;:m. 	M this 

done based on 	 of record and consistent .vinth Netv fAexi 	„aw, 

AMENDED 1.:...r.:DMMENfDED DE. S. 	OF 
104E HEARNG EXA V1N ER ON REMAND 

Cas o 0 N, 07-00316-13 I Page 5 



expectation i that repay rate: would be i..2wer Thlher) than a at. least 

corrvaspendin 	lioct call from the same facility. This is usdar Fc)r-  E&T, 

Recornine!Ided Decision, pp, 24- 	44-52, 71-97. The discussion and anaiysts of 

E&T's rates that 	 •were 0 	are much longer and na,e- sjreater deta and depth 

than thO discu,ssion Of th 	s that were app rovc: 	This approach provides a 

reviewing oourt with an 	ii' ccird for a.ppc -Ate r!-Jvi;.:\...,  For ex 2,r'; , - 	E&T's 

boa doled: oat ates were approved in a single paragraph Recommended De:cis:int, 

One subject that E&T do not brc-ac. is how any 	their —ites that the 

Recornmriclucl Dec:sion 	were Urspl 	d unreasanable On other 	too Vogt. 

to be far .: coitipa.re to rate.s Dli C that were 4prover: 	and re.rasorat\le. At this 

point 	 mple pro erid 	i 	avge,y le 
	

iS S Li es that f.:c.:.)';‘,/ with some beneficia: 

finan cial 

p4ase of this oa.se 	 March 8', 2011 Remand Hea n1) the 

testimony at the 	long hearing was that the 	to a:: 1032 of 	:.':ding 

prepaid call are lower thati the costs fol -  the corresponding 	'atioriL 	the 

A. nd 	c 	 2010 Reporntn.ented FR.::: -Lision show, 

while '16. 	-.t> Tally cha 	00 for a 15 mir ute instate to 	d 4.-i:tice collect call, at 11 

, same ca that is pre, 	eve.-%. 	 coSts tO 

E&T for the repad o..ve7, For local calls the disnar.y 	even. 	er.At 

most facilities, E&T 	rCie 	50 to $Z30 fall apprc - 	for a :7 m i nute local collect 

call. At 13 tac:Ithe.s PZ-T charge three. to five lime,s as 171J..:-:;h ($7, n 	the same call 

that 	prepaid, .E&T make no rneTif.,:pn of these inconvenient de tats_ ,•;.steacl c.„1 any 

AMENDED R.ECOMMENDED DECISAON 
THE.  HEARING EXAMINER ON REMAND 

Case No, 07-0016,[it 
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anal ,/ s ofthis evidence at 71i, they offer a. blanke co:Idusion that their rates are just 

and 7eas.onable: 

In stark contrast to these $7.50 and $8.50 prt ,riaid call , 	charges S1.10 and 

$3,75 r_spectively for 15 minute local and 15 minute instate tong r,.._stance prepaid calls,. 

tithe; . words, compared to CIA. E&T cria7.).e more than 	ir.05. as much for a local 

prepair, ca ii and more LiMr1 	e as Inkrth for a 	distance prepaid 	most 

facilike-":s At the sever11.71,1:litfes where E&T charge niuv- less for !c -2 

at I:Li,: five where they also chame reason:able ,  amounts e.:tr ;irepaie. 

calls and 

distance 

calls, 	prepaid ra es we- app7"oved, R,O, pp, 	Ex_ B, 	E&T use the 

phrj7:72,F.- 'substantial 	'.wrice: .  at turet; 	Tis is the 	evdem:Ea 	studiously 

ign r e, 

E&T Correctly' Pointed Out In Their Initia PO st-Hearing 
Briefs That New Mexico Law Requires That Rate-of-
Return Regulation Applies to t SPs, 

Now that: 	rates 1-ravi_; 	evaluated us i ngthe trad:tionaF 

regulation 	used in New t,..4exic.0 	e i sevvh,L.. 7- E,. ELT Argtha that this form of 

reg: ation does not: :ply them and. •t:le 	 cannot uae it. By contrast, E&T, 

counse:„ toci the Con 	the todowinv 	 17, 2009 	heir Post- 

Hearng Reply Brief' '''O SP‹ are entwed • o a reasonable ratE-if-retum. 	incied 

New hlexi-co law marc:atas that result.' 	9: (emphasis: and capitai:7.„ -.Cia.ndelete. -4 ', . 

tratilui.unkal 	its of 

C. 	Cap 	i 	. .:•r•F•j• 

.L. 

[kit iopiv ITave 	 lay. 	r.tot 

aTIC: ttg!" 1..‘.filabLis::,olttr5:: of :the tura! 	 arc (1) 
ii:ncnrimarlon 	 • 	 .31 	pltrPt. 

the rate-of4chz -n. 
LL• 	 COMM • 1‘.1, 	 I.  H••• 

AN/ENDED. RECOMMENDED DECF..310N. C7,7  
THE :-.FARikle...; r-"XAMINER ON REMANE's 

Case No.. 07-00316 ,U.7 
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The Recommended Decilion explains in detail the basis and scope of the 

Commission's .ursdictio:i over and duty to set [OSP 	R.D., pp. 24-29, 44-52, 

That discussion will not be repeated here. E&T 	gile that such 	h no 

longer ex:sti.; for tetecommdmicallons 	general and 108Ps , particula:. It is true that 

ation has been rep:' .ced in New Me/Jo° for l'arr4e. companies like Owet, 

but E&T ary.i other iOSPs are not such large companies and traciticne: r 

applies to tne.: -u, "Section 63-9A-8..2(C) ordered tie  PR C to eliminate 	of-return 

regulation ,,,. 	1:11.::::e telecommunications carne :s •ike ()west.... — 

rate-of-reurn en tion for 0 ,4,:est 	west Corp  v 	 "1, r30. Pt) b .  

Commssion 	.M. 440, 	P.3d 478 (2006); 
	

SCC 

{State Corporz2lol 	missi, 	-01-TC (April 11, 1994) para. , pp. 	7a ditional 

ratemaking pr cipies apply to lOSio's 

in the first or.  - three post-hea 

straightforward posit lo::. 

determination, on a :1-rf torwaid 

'brie 	 E .7 started out with a 

the reaset-ia.bleness of 

DartniiSriS aUthOritY tnis case is limited to making a 

telecom .  ..1,..c.iations s:-.'',: ..re rates 1.  of inmate Operc,Itor Servir 	—rc..)viders ('IOSP•s') in 

E&T Brief 
	

The Commission's Scope Of Auto:rib. (July 15, 

p. 	tn a 	rea.:sonaple vein, E&T !,atel-  stated in the same 

following 'The Commissicn's foe. 	his case thui.; shouiri re:ME:6n on reviewind 

IOSP's r•ate. In the even; the COrrifIliSSIO;. 4 ncts  that he existi rates are 

Car uhreasunable, the L'-.‘',..mmission may :h en consider sutling rate. 	6. 

These siatements are conSiS iTF rtt with the Co'rmissiori's autho ty. 

AMENDED RECOMMENDED DECISIoN 
REA RING EXAMINER OW R.EMAND 

Cast: No. El7•0031:6-:)T 



During the five-day long initial hearitg held in early June., E&T heard several 

10SF witnesses questioned about the• level of profitability of 10SPs inc„fuding E&T, as a 

percentage of sates and ret:..nt on investment. Eic.T object to these 

questions. E&T had the abn 	, rcitide testimony or7. rat , :.,....of-return in their written 

testimony filed before the hear:n 	tit did not do w o 

Over the course or the F.' i.drs.1  Fler, ES T then fi ed three post-hearing briefs in July 

and August in those briefs E T 	out sii,verf times that under :long established 

Nei:. t'ir -.Y.ico Supreme Court precedent, t 	.,vere entitled 10  both: 	.ov..er their costs 

and the opportunity to eam reasonable 	return. What, E&T cid not do i.n th.air 

threerounds of briefs filed in the nticir:n.s 	flue hearing is l'equie .,A. :an additional' 

: file testimony on the sub)ect of rate of return. 

Now that they have had that opportunity acain, 	-r did not present evidence as 

tc what a falr rate o  return would be, or as to whether it should be based or g;::& `,-0StS 

or eq',.1 
	

:stead, t -ic now argue that such regulation uoes not 	them at all. 

They took the op.1.-yostte 	 iowii 	in their initiw 	st-hearing briefs. 

Arbi NL/ED RECOMMENDED 
THE • . E.rARING EXAMINER ON REMAND 

Cn.5c. No. ;.' 7 - 1.71-02. 16-UT 
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'Mr. Hopi,' 	testifed 
aevent 	„.ompeUtion : 

 abandoned 
i-ic.:_Tringer Remand Reb.:t 
Si 

that with the 
ry bodies 

regulatioih' 

shioukl not inlor e: ra 
of-returt --. raternai..:ing j _. 
p. 

'Rate-of-Tett!! raiemak, 
th,si 	innus- 

s inappropriate 

The 	 Nov 
"IOSPs are E:mtitted to a reasonable. tr.- 

of-return, niid indeed New Mexico law 
mandates tnat es u " Atig(is 	2009: 
R epty 	 ("rates w!ll be 
aocorthn-2 	nrcie criteria: cost oF .  service; 
the uth. 	base; and witethe,r the :- 
permits al 	 j2Lj. p, 
omitted). 

Imposing rate-of-return ratemaking 
now ... would 	a stark thiow- t.5ack 

and unnecessary, M-y'pe.4.- - 
gala. 	T Ma - r--.  14, 2011 I,- 

Hearing 

"New 	law requ , res that the "Imposin; .:3 
Commission 	LIU! 	fes at a ieve: 

tt-ii% service provirier to recover 
its costs PR C", retains exclirs , ve 
unsdiction to an,iutncrity to; set Lill  
rates ... the ( ....•orrirnisi.,:ion must provide a 

rate-of-rett.m ratemekih- 
4 

contravenes Ne ,:w 	XiC0 taw' 

tar oppottun 	is the utility to receive  
compensation 1 its investments 
'the fairure 	 tc  
rates that will 	t;  
reasonable T ri?.iturr constitutes 
violation of due Process. and takIng 
rope.rty without just July I 

. 	2009, 	Post-Hear 'rig 	Brief, 	p:13 
(citations omitted 

avy Irohibits for 	requ:i.itA 
prov 	serViit.'re at rates that 	not 

reuove -  :he costs.' 	b.14., New reAd• 
law requires the Commissi.on 	e.nsure a 
fair opporttinitv .  for the Uri:it.; to receive 
compensatior. tor its investments 
p20 r"citn.-oh omitted:L. 

E&T's only ,,:T.Aanation for these inconsistehcies 1.5; 	 g LAITI C.O1 S Of 

oor,:nsel, howev , 	not. evidence in administrative proceed . 	March 

1 n:, -i l -s-ring. Brief (Remand) 	While 	bri.ivided under oarn. and never -  viewed as 

oburisel represents a cfe.rt, wne.,; -; arguing to a tribunal and always owes that 

tribune! th)t of candor, RD. p. 

AMENDED kECOMMENDF DECiSION 
TES HEARiNG. 	 F4.E.MANO 

Cas.e. No. 07-00S1 E; 1.17 Pia ue C-4 



dsiori 	Ot1:7 Sup.rerae COUrt. 

• aro w• 	 E&T relied on them in its in t 

re, described in the 1980 

;-- 

(unlike 	fr•orn traditicinal re le 

form of rate re g. ration 

rate G return, that 3ditionaii 

Hopestified for E&T that "rate-of-r ,:turn raternaking methodology 

never been app 	lOSPs in New `ulexico ... and ... imposing a new form of IOSP 

regulation is not war•anted," E&T E.x. 1 :Remand), p.3. He also testified that there was 

no indication that 	cost) data 	 wrn be t:sed to ealco:ate rates baci:ed 

i•ate-of-retuir• 	 ld.., 

Even if. E. 	-ta"„ not asked for 
	

this type of regtfation in their post-hearim, 

briefs: filled in the months Ifter the i:•:. 	hearing,. de;-,t:sions of th 	 Co . r {" 

cf. New `..1 ,..1.xice.Eg:T or!,  notic ,2i that utillty regulation. in:clurdiiii2s 

ratemak 	, 	.principies of ratarnakinc; 	NAlw Mexico (an 

Et - cz....ise the New Mexic.o 	iiiz,:lature and 	COMMiS . 	have ricit excludbd 

The Supte:iic .... 	 a l 	i 
	

N 	pxico '73  

128 NL IV 728, 731 9;3'6 P 2d 564,1)000 NMS0 — 011, 	', tame-- the 

principle 	its e' 	""-a'. 	in prior uiiiii 	: give notice :0 Ne!. 	 •11-..iito utilities. 

Zia, 	.diffeieht arew. 	natural gas and teieccr.•munioationS) as 

folttAw.. 'In any case, as Mountain .  

 

	 1951:. 58 N.M. at 277- , 270 Rai' at 69i3-9 7  

  

indicate. , Zia. s -kid have been 71. notice that a 100% 	it 	 could 

be detrimental to ratepa.ye:s. and would. Flat be the bas.i iii-; settnr,. ates. (emplias. 

ppl vac:), 
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the Court's de'sscri t "iilof basic nut all New Mexi 

utilities on nottur :rat .d. adiess of whether the ui;ity provides 

Quite simply ;  tno Court recog.lized in 2000 in Zia that an earlier Mountal States 

decision involving a le': 	 uti!it ,, ,  put &c .i. a nakital gas 	on notice of 

thy r ....;itemakinq 	 decided in tie 1954 	 ;E r$ case, This means that 

 1 . natural gas, electric or water se• , :r...e to rho oublic 

ressity . 	 the Legislature, as in the case of Chvest.„ those i..r;ricioies 	pfy to 

all utir.ities arri 
	

all have notice. There is no exc.:6007,, statutoryotherwise, for 

105Ps. 

E&T's rates were evaluated using the same ratemaking 
principles that apply to other utilities, including °the 
tOSPs. The fact that two other IOSPs (PCS and 
settled this case and CTi had owe rates that were. 
approved does not discriminate against EV. 

E&T arg 	that ;4:- their rat 	 ai 

chscrirninatory 	The Recomfrierded Decision relies ori rat: -.,-of-return met3doiegy 

cone 't 	that some rates 	 are unjust ann unreasonabl. Recommended 

Cem.lon. at ea-85..." 	Matnh 14, 2041 	 emand), p.4. 

The con: . 	rc.-4,,m5ril, t 	e tn. Re co rrwi on tied Decision that some' of Ears 

are uniust 	unrPasqi -lable Tollows from a disc; Fision and :- .3 ,1aiysis. of E&T's. rates. 

comwavv..1 to theii :.-icsts. and this ,e  gins on paTiA 71, 	'Sratti 	83, of the 

rates in question were E&T's instate long 

distan• e coilect 
	

Othel rates 	also evaluqted 	t . le Recommended 

1....ea1.sion. AU of E& 	=: 	; 	r. ct 	! -ates. were fo:..17:d to be just and reasom,:tble m 
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pa -agr:-Aph. R,D,, p. 89. The majority of i,s prepaid rates (locat and insta:.a ong 

distance) were fotrid to be unAt unreaF ,onabre, R„0,, pp.  90-94; Ex, B, And four 

of its instate tong distance collect call rates were found just and reasonable, while 22 

were not. R..D,, pp, 94-97; Exs. C, 

The basis for 	some of E&T's rates just and !. -..a.sona,b,e and others too 

high tobe j - List. and reasonable wx -; that, taki • 	consk:kation EiJ's opst and 

adding a reasonable 	.fervent profit margin oppi , , 	 pp. 76-8:,i) the 

Recommended DecisJon found that the averapie 	durat ,:i data and cost data 

	

:show that their revenues rare: 	cv:leed 
	

a 
	

t.asts." RD., 

85.; Act icudr:q y , 	 nded Decision low -ers tie tong ,iLisi.atice instate -:;otiect 

ca.I rates and ».,:.repaid rates that are not Just and 	 te). lev8 s 	, The 

otherFates 	not dhampd, 

El&T dairi th 
	

Mexico ,ii-ree types 	rates i,,Aiould be in effect 

`negotiated rate!, „, 	and I.impetitive cost-bas.Pd rates r 	and rate-of-return 

rates (Secures .17 	Ccrnoa.. 	ficpfincle: -  Remand Testimony . 13 	Post 

Hearing Brief (Re—.ant • p,4. 	comp 	about PCS and ICS 
	

a 

sethernent v.:it; Staff ii...1.Wi. app.rCried b- the Commissa: 	 ;(.! ICS 	'..,-,. 

to be bound 	rate . . 2 	Olt weR takem Parties . I ,: 	i; 	 ng i 	are 

encouraged to s. '44' - 	0 .ong--sterrlin :-.) New Mexico "olicy 	ty , ing 	.... 1.:.',1 4 

Over protracted Irti.Li 	ornev Gene-  i v, 1' „ 	xico Pubitc SerViCe- 	rrfl IS SP31, 

111 N.M.. b 6, Roe F"'.2. ,-... 60 (3 ;. I qql,i,  

N:v: E&T con: onici that •tti..:.; Recoil -In -:ended . 	; ec...s.icr: i 
	

revie. 	TI's rate  

under rate-of-retum met- 	Pemand Tr. at 	 . 	--ist-Hearthg 
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::::inand), p.5. They rely in part 	, Mr. Hopfingt. 	testimony at th l..:itirch 8, 2 

hearing: "I can say that don't believe rate-of-return was 	 Tr. tvtac .71-.1 8, 2011, 

. He did not hold himself oti ..! 	an expert on rate-of-return ratemaidrg id., p,155. 

The Reor::mrriended Dec , sion., as noted, approved TI's p r. . 2 	rates, it of 

•,',:hich are ri - tich lower that E " s ?repaid rates that were found unjust ard 

•nreasonabie. And as previo• 	all of E.: 's 26 collect oall 

approved:, most in a single pa;agraph on page P i-.  of the •••tecommenc'ed Decision. 

Several local collect call rates were changed (lowered). by E 	D. 94- 	and these 

were also approved,. as. were rates at 	ta•cilitie,, not pre ...dot.. , 	serve-.1d b E&T. R.,D„ 

	

4: A local coiled, call under CIrs approved rate is a flat rate 	egard:ess of 

durat;on„ For 24 of 25 E. 	facilities tt:e 7,1-.R is $1.50 to $220 for a 15 minute call, with 

one facil'ty ch:aroina7 Less and one more. 

approving t -iese rates = t rh EC-  and Cii, the Recommended Decision did 

what New.  Mexico a,r,  req 	it found the ultimate fact that thi .=. • 	:n questior areL. 

just and reasonable AS the Supreme Court of New Mexico explained, 'tie 	.mission 

Q. not require.d 
	

reasons for its decision., ultimate finuir ,„ 	phr-iddd in tl e. 

applicable st - 	,:lang-uage are • 4lb:clerk," 	:.topriev Generi& 	 

Commission, 101 KM, 549. 	 (1984). 

Even 	„ the Recommended Decision described 	i:onclusion that 

:eviously discussed prepDid rates and Icidal collect 	rate 	its instate long 

AMEII0EP RECOMMENDED pecisioN 
r1 HEARING EXAMINER ON REMAND 
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far • 	• 	-• 

distal1(x: cd ,.Icdt 	 rate ($4.10 for a 15 rriHi . 	call, R.D., p. 	just and 

reasonable as tollov...s. 

"Having considered the. evidence comi& -imingCTI'Fi rates 
costs, and 	that Mr, Prof:arch:1(s : e5 4Li; 

candid ,51.nd cre..tb:a. 	Comm:ssion finds that a 

pTeconrierante of the evience supports. the: conclusion 

	

rates are 	and reasonable, Accordinolv, or 

ohanoes are necessary their rates OF tarfffs,' R D,, p,106, 
s Li rypi 

First, it tracks the same type of 	used to 

approve 42 rates for E&T. And second, it expressly finds that "Mr. Profahohigs 

testimony was. candid a credible: 

	

. Profarichik

nd 

 's testimony, which the Recommended 	found candid and 

credible, provided the principle basis fo; the concriusion rear: 	pale 

Recommc:ndeit.! Decision ihnt 	reaschaNe for :n ii0SP in ,ew, rylexico to have an 

	

OD—rtunity 	 10 percen; expressed either as a return on edul as a percentage 

its sales that are profit, o as an increase over and above Its casts of providing 

servi 	"rn as 
	

trier at a ni ofit of that lever 

Mr. ProfanoIii t.estified on t.ehalf of CT', 	he owns, that 1..h.e return Oti. 

estment for IOSPs 	about the sal ie" .  as the perv.-i-mt oe of sales 	and is 

'bezweel 9 and 12 percent" Tr. M6-:' 	RD. 83. 	R.ecommencled Decision 

then relied -  on his tet,iitirriony and oredibli 	conc.-uc€ “that a prepo•ri:,.since of :s 

9v:deride supports 
	

ocricluslan that CTl's. raf.:. are just and re.a..xinable,' 

	

2.2 E&T 	VJnc.:1 Jistance 	 rata:, 	tot: 71(j 	 Er, L:r7ea:soriar...: -:,  were 

	

inifuzariti?? 	 :1.82. "2, 	1:::5.:2:a -id 	SE5..0 , :ri Ex. 4  	>Me ri te tengt., whle 
and 	 and ",'1; , 32 	 afl: 

Find: 	 .... .i r . 	n 	and: 	 , 	 theam. 

a.pp7o .v€4:1' 	Cornplvri. 	nal 
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THE 14.E.APJW3 E 	M ER ON RI :1A.Nr 

Case No. 07 -CA 



RD, p. 106. 	testi riy Wa6 reiled on without qualification UT :imitation and it 

included testithi:iny wen at the. 	heari 	This testimony specificaliy ;ncluded 

discussion c return on investment and the rate he identified, and on which the 

P,i_Ficonirriended Decision reiied, which was 9 to 12 percent. The Hearing Examiner 

chose 10 percent .rorn within that ranQe for the rate o„reg xis R..D. p. 8 

E&T are simoy wrong when 	contend that "th:: ticiommencied Decision did 

not review CITs rates under rate-oriturn n2ethodology." 	eari 

p. 5. The approval of CTI's rates followed the same method ;.3f .  review that many  gt 

EAT's rates also pa sseci, and that many 	E&T's mates did n 	n their three rin -F31,--. 

irR,..i.a(?.ng briefs. filed following the initla June hew 
	

demanded rate-of-return 

regulation Their compiant now atiou, the outocri ..ie of the 	 ot what ',hey 

their rates has to 	with the mtcorne. Their argurnentF, on this subject are 

without me:it, 

EST never proposed a specific alternative to the 10 percent rate of return 

proposed in tr 	 Decismn. Their position is that their rates should not be 

, :nanged 	Mr. Her; 	er testified at he hearing That - has an opinion on v;hat a 

▪ di,:.cnable return 	be. Mai 	C. 2011 Tr, 119. He would not give specific 

number, instead s' 	g that 	believe that our c rrent existing rates provide a 

r(:ilEionable return on our investment' in New Mexico. id: 

Staff witness 
	

usi-2'yi the tradi 	DC F. 	proacii and considered E&T. ,i, 

cost of dent  to recommend 	of return of 11. 	Siae Ex 	p. 17, To  obtain this 

result, he proposed rais 
	

the bizir-rnntitei ,  rate by -)ne p 
	1. 8,  to 9 cents a minute, 

but only in the facilities in E.8,Ts t i hest Cat.irt. 'OitirT1 
	

+eqory: He admitted that 

AM EN GED RE C OM MEND E D DECIV ,.(IN OF 
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there were problems 	.piy no the DCF (discounted cash ti \, method to a. piivately 

held ICSP 	E. that does not pay dividend 	rch 2011 Ti, 	62-64. 

	

re Viewed tf Ie e'ff: 	• provideo k Staff and E T, and a vri considc.i!ed 

:tie briefs. fiied and the av 	 Fiez 	Exam:ner 	 thu :ate 

0 	urn of 10%. first p.oposed in the. Recomm.ehded Dedsion . 83) s'.. -::)tiFd be used 

provided in :that Recom7'ehded Decis'dn. 

n sum, this Amc, nric:d Pecornmen.ded I e.cision does not Propose any 

tie treatment of E&Ts 	y,ionne approved.. -Dine not, in the initial R.ecomii;enderl 

Decision‘. 

iearing Examiner lecommends that the =mission FIND: Pnr1 114CLUDE 

The _tatement of 	., the Dis...ussion 	. 	findings and 

conclusions r. 	therein,whet:' ,. ,.-; W not numbered r 	 quch„ 

	

.7...)rporated by reference here 	-.7: find:illy.: 

2_ 	The (,,,ciiin4ssiorii, has Juriadcr' over' the pa. ii.PFt: P• rid the ,1;,it.ljE.?.ct 

this casepursuant to N,M, 	article Xl, Section 2., NIA-V.-1 4-,. 'v.±:73 Section 8-8-4, 

0958) and NIVISA19.7F. Sermon ;;;;:.: -7-1,1 (1999). 

3. 	Due ano 	ilc,-,tice of this case was provided_

•  4.. 	"rhe rate of r...,.,....approve 	t Ai ended 1-ReciL'immended Decision 

0 perccrit and EST shoulc eceive this. return on theit amts., 

The I tearing Examincii.. recommends that the Con imission ORDER as follows: 

A. 	The Slateiner.ct of the Ca 	iczrussic.r1 and. all fi dil. 	 fact and 

conclusions of law 	theriNn are ir . : ,. -,x, rr,irated 
	

herein: 

AMENDED RECOMMENDED DECISION 
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B. 	The Corr 	 jurisdiction over the part' F.s and the UbjeC t matter of 

:i•is proceeding. 

C. The findings, conclusinn., decisions. rulings, and determination, radFi. 

t,a.i .ried in this Amended RE:f:r)mmended 	n are ord.-3.ied to be arri ,ed 	t and 

dui YI L. ,  I ied W1,1-  . 

D. The rate of return m.-Troved by this Amended Re om ended Dect ion is 

1-.) ,arce,int and E&T should rec&-::ve This return on th ,, ir costs, 

-:,:deptionf ,.. 	this Amended 	 eci,zion  

•and 	 a.nd 
	

e-mail, fax or hand) by Friday, Mar: -.,h 	2011. 

Dnses to 	 and served by Th.t.3. 	March 31 — 

F, 	This Amended 	 tiled 	 RemiAnd s , 

does not re 	tne Re-cornmen(!::: Decision issued in this c 	N.:Mier-4)f°' 4  2010. 

G. Any 	 spez-ja".1 ruled on dtiring the 	c or in this Amended 

ended D - 	rn is dispose,d 	c,:onsistent with thls Amended Recorwr. ,;.i! .1(led 

Decision. 

H. in accoiciar C with 17„2,35.D IsIMA:, , the Commissi•-r 	= taken 

arinlini'strative notice Cr 	y.rmrisrDr. orders. 	 , and 	refirwah 

; 1.- atE. TiL: ✓ in all Con!: 	proc-Perlr: 	r,,ted in this Amended 	..c. ,...s..inmended 

1. 	Copies of this Arn...?nded 	 DecAion shalt be 	rve.c on ail 

persons on the attached Certificate,  of Seivi .Ge via email if their 	LI:k2ress 's known = 	if 

not known, via 	*le, 

s. 	 Recommended Decision Fe 

AMEN 1; R.E.COMMEND 	 OF 
H:br..RING EXAMINER ON RilvIAND 

Case .No, 

Rpc  



K, 	This docket ii cloea, 

ISSUED at Santa Fe New Memo thh;,,  le day of r...! 	2011. 
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