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SUMMARY

The instant appeal relates to the November 26, 2014 Rate Order adopted by the
Department of Telecommunications and Cable of the Commonwealth of Massachusetts (the
“DTC”) with respect to the Forms 1240 and 1205 rate justifications filed by Time Warner Cable
Inc. (“TWC” or the “Company”) on or about November 27, 2013 for the Company’s Great
Barrington, North Adams, and Pittsfield cable television systems. The Rate Order affirmed
TWC’s proposed Form 1240 rates for the basic service tier (“BST”), but rejected and revised
TWC’s Form 1205 Hourly Service Charge (“HSC”) calculation and directed TWC to adjust its
regulated equipment and installation charges accordingly and to submit a refund plan based on
those adjustments. In addition, the Rate Order rejected and set a zero rate for the following two
service charges that TWC does not reflect on its rate forms but does itemize on subscriber bills:
(1) a charge of $3..27 for access via enabled set-top boxes to TWC’s optional “Navigator” service
(which gives subscribers access to advanced programming guide content and a suite of music
channels) and (i) a $1.50 “Additional Outlet (“A/O”) Service Fee” charged for each additional
set-top box or CableCARD leased from TWC. The DTC clearly erred in rejecting TWC’s
proposed HSC calculation and in prescribing a rate of zero not only for the HSC, but also for the
Navigator service charge and the A/O Service Fee.

With respect to the HSC, the DTC based its decision on TWC’s failure to provide
“requested relevant information” that the DTC claims it needed to approve the increase in the
HSC calculated on the current year’s Form 1205 as compared to the previous year’s Form 1205.
However, unlike the Form 1240, which builds the maximum permitted BST rate on the basis of
changes from one year to the next, the Form 1205 calculates equipment and installation rates de

novo, using only the information from the most recent fiscal year. Moreover, the record

il



establishes that TWC responded to the DTC’s inquiries about the changes to its Form 1205
calculations to the best of its ability given the limitations in the information available to it
regarding prior Form 1205 calculations.

In particular, TWC explained that the reason that its current year HSC increased as
compared to the prior year’s HSC was that, in connection with a corporate reorganization, TWC
implemented a new centralized accounting system and, accordingly, replaced the division-centric
methodology used in the past to create a Company-wide aggregate Form 1205 with one that used
accounts kept at the corporate level. This change resulted in TWC being able to recover certain
costs that had originally been recorded at the division level and included in the division-centric
Form 1205 calculation but that, over time, had become corporate level costs and thus not picked
up in recent Form 1205 filings. TWC specifically cited the example of equipment warehousing
costs: TWC explained that equipment originally was warchoused and accounted for at the
division level, but that the Company had moved to a national warehousing approach whereby
those costs were recorded at the corporate level. By moving to an HSC calculation based on
corporate level accounts rather than division level accounts, TWC was able to recover its
warehousing costs that would not have been included in recent years.

TWC also explained that because it has acquired and sold hundreds of systems over the
twenty-plus years since rate regulation took effect, it was unreasonable for the DTC to demand
that TWC prove the unprovable: namely that the costs reflected in its current year’s Form 1205
(which includes new categories of costs that could not have existed in 1993) had all been
unbundled when TWC set its initial regulated service and equipment rates. Indeed, even if TWC
had available to it information about the costs included in the original equipment rates of systems

acquired over the past twenty years — and such information almost never is available —
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maintaining such information over the years would effectively require TWC to maintain two sets
of books for the acquired systems, one tracking them as separate entities and one integrating
them into TWC’s company-wide accounts. The Commission has never required such an
approach and it should find that TWC’s responses to the DTC were, under the circumstances,
reasonable and sufficient to justify TWC’s HSC calculation.

With respect to the Navigator service charge and the A/O Service Fee, the DTC erred by
demanding that TWC justify rates for services that are not within the DTC’s limited regulatory
jurisdiction. The DTC may regulate the rates that TWC charges for the BST — the service level
that must be subscribed to by all of its subscribers — and for equipment used to receive the BST,
even if that equipment is used to receive other non-BST services. However, as the Commission
has made clear, there is a distinction between equipment used to receive both BST and non-BST
services and the non-BST services accessed via such equipment. The equipment is subject to
rate regulation, but the non-BST services received via such equipment is not.

Both the Navigator charge and the A/O Service Fee are non-BST service charges and
thus cannot be regulated by the DTC. In the case of the Navigator service, the DTC claims that
TWC has failed to establish that the Navigator service is a non-BST charge and that TWC has
admitted that the Navigator service is an inherent part of the Company’s set-top boxes. In fact,
the record demonstrates just the opposite. The Navigator service, which has been made available
to subscribers on TWC’s systems for years, and has been separately itemized on subscriber bills
in some of those systems without any objection from the DTC, gives subscribers access to
advanced services that go beyond the simple tuning capability that is inherent in a set-top box.
Furthermore, the Navigator service is an optional non-BST service because it is not part of the

service that must be paid for and received by every subscriber. There are subscribers who can
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and do receive the BST channels without opting for access to the Navigator service by leasing a
Navigator service-enabled set-top box. For example some subscribers choose to receive the
BST, but not the Navigator service, by directly connecting to a cable ready set or by using a
device to tune the BST that does not provide access to TWC’s Navigator service, such as a DTA
or a third party set-top box such as a TiVo device.

TWC’s Navigator service charge is analogous to other charges for non-BST services that
the DTC has found are not subject to regulation, such as a DVR service fee. A DVR service fee,
like the Navigator service fee, is a charge that is imposed separately from the regulated box and
that is considered an optional non-BST charge because subscribers can and do have the option of
accessing only the BST without leasing a DVR service-enabled set-top box. The same reasoning
applies to TWC’s A/O Service Fee. The Commission has recognized that such fees, which are
fundamentally an authorization fee for non-BST service on multiple outlets, are not subject to
regulation, either as equipment or as part of the BST. Indeed, just last year, the DTC ruled that a
Digital Adapter Additional Outlet Service Fee (as well as an HD Service Technology Fee and an
HD DVR Service Fee) were not subject to its regulatory authority. Like those fees, the A/O
Service Fee, which is only charged to subscribers who opt to receive non-BST service by leasing
additional Navigator service-enabled set-top boxes or CableCARDs (used to receive encrypted
non-BST services), is a non-BST service fee.

Under the circumstaﬁces, the Commission should reverse the DTC’s Rate Order insofar
as it rejects and recalculates TWC’s HSC charge and remand the matter with instructions
directing the DTC to approve the HSC as submitted. In addition, the Commission should vacate

the portions of the Rate Order that purport to regulate TWC’s Navigator service and A/O Service



Fee, making clear that the DTC may not interfere with TWC’s imposition of these fees on

subscribers who choose to receive non-BST service via equipment leased from TWC.
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Pursuant to section 623(b)(5)(B) of the Communications Act of 1934, as amended, and
section 76.944 of the Commission’s rules,’ Time Warner Cable (“TWC” or the “Company”), by
its attorneys, hereby petitions the Commission to review and reverse the “Rate Order” adopted on
November 26, 2014 by the Department of Telecommunications and Cable of the Commonwealth of
Massachusetts (“DTC") insofar as it arbitrarily rejects TWC’s justification for its Hourly Service
Charge (“HSC”) and unlawfully orders retroactive refunds and sets a prospective rate of zero for
certain unregulated services over which the DTC has no jurisdiction.”

BACKGROUND

On or about November 27, 2013, TWC filed with the DTC FCC Forms 1240 and 1205
justifying TWC’s maximum permitted and operator selected rates for the regulated basic service
tier (“BST”) and regulated equipment offered by the Company’s Great Barrington, North

Adams, and Pittsfield cable television systems. In the course of its review of TWC’s proposed

Y47 US.C. §543(b)(5)(B); 47 C.F.R. § 76.944.
2 A copy of the Rate Order is attached hereto as Exhibit 1.



rates, the DTC focused its attention principally on TWC’s Form 1205. In particular, the DTC’s
inquiries centered on TWC’s Form 1205 HSC calculation and on two monthly charges itemized
on TWC’s subscriber bills but not reflected on its Form 1240 or Form 1205: (i) a charge of $3.27
for access via enabled set-top boxes to TWC’s “Navigator” service (also known as “The Guide”
service) and (ii) an “Additional Outlet (A/O) Service Fee” of $1.50 charged for each additional
set-top box or CableCARD leased from TWC.> TWC submitted written responses to the DTC’s
inquiries on May 16, 2014, July 9, 2014 and August 22, 2014. TWC also responded to questions
posed by the DTC at a June 12, 2014 evidentiary hearing.*

The HSC Calculation. With respect to the HSC, the DTC asked TWC to provide
documentation justifying the increase in the HSC calculated on the Company’s current Form
1205 as compared to the HSC calculated on the Company’s Form 1205 for the previous rate
year. The DTC also requested explanations regarding particular line items on TWC’s current
Form 1205 as compared to those same line items on the Company’s Form 1205 for the previous
rate year. In response, TWC provided the DTC with detailed explanations concerning the

“changes in the HSC calculation from the previous year to the current year.

In particular, TWC explained that in prior years, the Company had prepared a national
“aggregate” Form 1205 by consolidating the Form 1205s separately created by the various TWC
regional divisions. In contrast, starting with Fiscal Year 2013 (the year covered by the current
year’s Form 1205), TWC calculated its equipment and installation rates on a centralized basis

consistent with a new Company-wide accounting system implemented as part of a corporate

3 While the A/O Service Fee is a new charge that was not assessed prior to 2014, the Navigator service has been
made available to TWC subscribers for a number of years. In TWC’s “Legacy” systems, the fee for the Navigator
service was separately itemized on subscriber bills on a “per household” basis. In systems that TWC acquired from
Adelphia in 2006, the fee for the Navigator was not separately itemized prior to 2014; rather, it was embedded with
the price of a package that included both the BST (“Starter”) service and optional digital video programming tiers
accessed via a Navigator-enabled set-top box. The Navigator service provides subscribers with an advanced
programming guide as well as with a suite of digital music services.

* Copies of the DTC’s written inquiries dated April 28, 2014 and TWC’s written response dated May 16, 2014 are
attached as Exhibit 2A and 2B. A copy of TWC’s July 9, 2014 written response to inquiries made by the DTC at
the June 12, 2014 evidentiary hearing is attached as Exhibit 3; and, copies of the DTC’s August 8, 2014 written
inquiries and TWC’s August 22, 2014 written responses are attached as Exhibits 4A and 4B. A copy of the
transcript of the June 12, 2014 evidentiary hearing is attached as Exhibit 5.



reorganization. Thus, instead of summing a series of divisional Form 1205s as it had in the past,
TWC established a corporate level Regulatory Reporting group that prepared a Company-wide
Form 1205 based on financial data maintained on a Company-wide, rather than divisional, basis.

As a result of this change in accounting practices and the resulting change in the
methodology for preparing an aggregate Form 1205, TWC was able to include in its Form 1205
certain recoverable costs that had been reflected in earlier aggregate Form 1205s but not in more
recent versions. TWC also was able to recover new categories of recoverable costs that could
not have been unbundled in 1993 but had not been included in recent aggregated Form 1205
filings. In response to requests for more detailed line-by-line information about the differences
in the current Form 1205 HSC calculation and the HSC calculation on the previous year’s Form
1205, TWC explained that it was not possible to directly compare the current year’s Form 1205
calculations to earlier Form 1205 filings on an account-by-account or form-by-form basis
because the data needed to make those direct comparisons does not exist. Indeed, because a
number of the systems covered by the current year’s Form 1205 were acquired after 1993 (the
year in which cable operators were first required to calculate cost-based equipment charges),
TWC has no way of confirming whether and, if so, to what extent particular accounts and costs
were included in the original Form 1205s prepared for those systems. Despite these hurdles,
TWC endeavored to provide as much information as it could in response to the DTC’s inquiries.
To this end, TWC supplied the DTC with detailed explanations of the methodology (including
descriptions of percentage-based adjustments made to corporate level accounts) that the
Company used in preparing its current Form 1205.

The Navigator Service Charge and the A/O Service Fee. With respect to the itemized
charges for TWC’s Navigator service and the Company’s new A/O Service Fee, the DTC sought
explanations as to why these charges were not included on TWC’s Form 1205. In its responses,
TWC consistently explained that the Navigator is not a piece of equipment or part of a piece of
equipment; rather, it is a service that TWC’s subscribers can opt to receive by leasing a set-top

box on which TWC has installed Navigator service software. Subscribers choosing to use a



Navigator-enabled set-top box have access to a service that includes, infer alia, an advanced,
interactive programming guide service that goes beyond the simple tuning capability inherent in
a set-top box.” TWC further explained that the Navigator service is not subject to the DTC’s
regulatory jurisdiction because, as an optional service that is not automatically provided to every
subscriber, it is not part of the statutorily mandated, rate-regulated BST.

On November 26, 2014, the DTC adopted the Rate Order. The Rate Order approved
TWC’s Form 1240 BST service rates. However, the DTC concluded that TWC’s explanations of
its Form 1205 HSC calculation did not provide “requested relevant information” that the DTC
needed to approve the HS C.% The DTC thus rejected TWC’s HSC calculation and, in its place,
approved a substitute HSC that increased the HSC from TWC’s previous year’s Form 1205 to
reflect inflation, but did not allow TWC to recover any increases in its equipment-related costs
and expenses. The DTC also ordered TWC to make refunds based on the adjustments to
installation and equipment rates attributable to the revised HSC.

The DTC also rejected TWC’s itemized Navigator service charge in its entirety, finding
that TWC did not “prove that the Navigator is not equipment used to receive the [BST] and had
“made no effort to show that its charge for the Navigator is reasonable.”’ The DTC ordered
TWC to set a prospective rate of zero for the Navigator service and to refund subscribers all
amounts previously charged for the service.® The DTC also concluded that TWC had failed to
demonstrate the reasonableness of the Company’s A/O Service Fee and, on the basis of that
conclusion, prescribed an A/O Service Fee of zero and ordered TWC to refund all amounts

collected as A/O Service Fees.’

* The Navigator service also provides subscribers with access to a suite of music channels.
% Exhibit 1 at 7.
7 1d.

8 Jd. See also Exhibit 1 at 27-28 (ordering TWC to submit a refund plan that included “any charges for the
Navigator that [TWC] subscribers in regulated Massachusetts communities have paid to date.”)

°Id at7,21.



For the reasons stated below, the DTC clearly erred in rejecting TWC’s proposed HSC
and in prescribing a rate of zero and ordering refunds for the Navigator service and A/O Service
Fee. Accordingly, the Commission should reverse and remand the Rate Order with instructions
that it approve the HSC and stand down from regulating the Navigator service charge and the

A/O Service Fee.
ARGUMENT

I. The DTC Erred in Rejecting TWC’s Explanations for the Changes in the HSC
Calculation from the Previous Rate Year.

Unlike the regulated rate for the BST, which builds on the prior year’s maximum
permitted rate calculation, regulated equipment rates are calculated de novo each year using
Form 1205. While local franchising authorities (‘LFAs™) may legitimately inquire as to the
reason for significant changes from one year’s Form 1205 to the next, the LFA may not act
arbitrarily by setting the bar for such exﬁlanations so high that it is impossible for a cable
operator to justify its rates. Yet, that is precisely what the DTC has done in its review of TWC’s
HSC.

While the DTC has faulted TWC for .failing to provide a sufficient explanation for the
changes in its HSC calculation from the previous year’s Form 1205 to the current year’s Form
1205, TWC has in fact responded fully and to the best of its ability to each of the DTC’s
inquiries. As explained above, TWC has implemented é new centralized accounting system
following a corporate reorganization and, consistent with that accounting system, has replaced
the division-centric approach previously uséd in preparing the Company’s aggregate Form 1205
with a centralized Form 1205 methodology. In its responses to the DTC, TWC explained in
detail how the change in the Company’s accounting system and the implementation of the new

centralized approach to preparing the Company’s Form 1205 resulted in the inclusion of relevant



costs that had not been recovered in recent years under the division-centric approach, as well as
the recovery of new categories of costs that would not have been part of the original rate
regulation “unbundling” in 1993.

In particular, in its May 16, 2014 response to the DTC’s April 28, 2014 inquiries, TWC
described how the centralization of the Company’s accounting at a corporate level in connection
with a corporate reorganization “necessitated the use of a new methodology in computing” the
Company’s aggregate Form 1205.1% This new methodology, TWC explained, “captured
accounts previously kept at a more local level as well as corporate level accounts that previously
were not consistently included” in the Form 1205s that TWC previously created by consolidating
data from separate Form 1205s prepared by each division using accounts kept at the division
level.

In subsequent written responses to DTC inquiries and in its testimony at the June 12,
2014 hearing, TWC expanded on its explanation of how the adoption of a centralized accounting
system and the resultant modification in the way the Company’s aggregate Form 1205 was
prepared impacted the current year’s HSC calculation. For example, in its téstimony at the June
12, 2014 hearing, TWC explained how, over time, the Compant had shifted from warehousing
equipment at the division level to a centralized warehousing system. Prior to this shift, the
division level warehouse costs would have been included in the Form 1205s used in preparing
the Company’s aggregate Form 1205. However, when the Company began accounting for
warehousing costs on a national accounting level, those costs were no longer reflected in the
divisional Form 1205s or in the aggregate Form 1205s created using the divisional Form 1205s.

By using a centralized methodology and data drawn from corporate level accounts in preparing

1 Exhibit 2B at Response to DTC 1-6. See also id. at Responses to DTC 1-7 through 1-11.



the current year’s Form 1205, TWC was able once again to recover its warehousing costs.'! In
short, what might appear to be an inclusion of new costs in the HSC calculation is, in reality,
merely the recovery of costs that were once previously included in the HSC calculation but that
had been omitted in recent years because those costs were recorded at the corporate level and not
picked up by the division level HSC calculation methodology.

TWC’s July 9, 2014 response to the DTC’s follow-up inquiries elaborated even further
on the categories of corporate level costs that are accounted for in the current year’s Form 1205
but that would have been omitted from the HSC calculation in the Form 1205s prepared using
the division-centric methodology. These cost categories include “certain technology licensing
and maintenance costs; certain generic software costs; maintenance expenses related to set-top
boxes; and expenses related to the procurement, inventory storage, and distribution of set-top
boxes.” Notably, many of these categories reflect costs that did not exist when cable operators
first “unbundled” their equipment related costs and expenses. Put another way, there can be no
double recovery of the costs of licensing technology and software that did not exist in 1993 when
cable systems used analog technology and were far less sophisticated than they are today.

Notwithstanding TWC’s repeated efforts to explain the differences between its current
Form 1205 HSC calculation and the calculation of the HSC in its previous year’s aggregate Form
1205, the Rate Order faunlts TWC for failing to provide detailed, account-by-account |
comparisons (including the creation of a Form 1205 for the current year using the old
methodology). The DTC also faults TWC for not proving that all of the costs recovered in its
current Form 1205 were unbundled in 1993. As indicated, many of the cost categories included

in the current Form 1205 did not and could not have existed in 1993, and thus no showing that

" Exhibit 5 at 23-24.



those costs were unbundled is possible. Moreover, TWC has purchased and sold literally
hundreds of cable systems since 1993. For systems acquired after 1993, TWC not only lacks
access to twenty-year old unbundling calculations, but also would have had to maintain two
separate books in order to keep the acquired system’s accounts up-to-date while integrating those
systems into TWC’s accounting systems. Given the obvious risks that would flow from
maintaining two sets of books covering the same systems, it is not surprising that the
Commission has never required cable operators to prepare the type of “parallel universe” Form
1205 ‘that the DTC has demanded.

TWC acknowledges that the Commission on occasion has required cable operators to
establish that their current Form 1205 calculations reflect the cost-unbundling required when
regulated equipment and service rates were first calculated in 1993. However, the fact is that
such an interpretation of the rules governing the calculation of equipment rates in general is
woefully out-of-date, so much so that compliance is all but impossible in situations such as the
one presented here. As indicated above, it simply is arbitrary and capricious for the DTC to
reject TWC’s HSC calculation on the grounds that TWC cannot prove the unprovable — namely
that specific categories of costs and expenses included in TWC’s current aggregate Form 1205
were unbundled more than 20 years ago by the various sysfems whose rates are set by the
Company’s aggregate Form 1205. TWC did not ignore the DTC’s requests for information; to
the contrary, it responded to them as fully and completely as it could. The Commission should
find that TWC’s explanations satisfied its burden and reverse the DTC’s order rejecting and

recalculating TWC’s HSC charge.



IL. The DTC Erred in Asserting Jurisdiction Over and Rejecting TWC’s Non-BST
Navigator and Additional A/O Service Fees.

A. The Navigator Service Charge.

Section 623 of the Communications Act, together with the Commission’s implementing
rules, limit a local franchising authority’s rate regulation jurisdiction to the rates charged by a
cable operator for the BST (i.e., the package of services that includes broadcast signals and that
all subscribers must receive as a condition of subscribing to any other services) and for
equipment used to receive the BST (even if the subscriber also uses that equipment to receive
services other than those received by all subscribers as part of the BST).”* The Commiséion’s
decisions have repeatedly emphasized the distinction between charges for services and charges
for equipment and have clarified that if a service is not part of the BST received by every
subscriber, it is not subject to regulation even if access to that service is associated with a
regulated converter that also is used to receive the BST."

The DTC rejected TWC’s Navigator service charge notwithstanding the fact that TWC
has been itemizing a fee for the Navigator service on subscriber bills in the Company’s Legacy
systems in Massachusetts for a number of years without any objection from the DTC. The
separately itemized Navigator fee rejected by the DTC is and always has been a charge for
service — including a suite of music channels and an advanced programming guide — not
equipment. Moreover, the Navigator service is not and never has been a part of the BST

received by all subscribers. There are subscribers who can and do choose to receive the

2 47 U.S.C. § 543(2)(2)(A); 47 C.F.R. § 76.923(a).

B See, e.g., Comcast Cablevision of Mt. Clemens, Inc., 10 FCC Red 11046, 11048 (MB 1995) (“The Commission’s
rules state that, because per-channel and per-program offerings are not regulated under the 1992 Cable Act, a cable
operator is free to offer such programming at rates that vary depending on the number of outlets that are hooked up
to receive those services.”). See also Comcast Cable Communications, LLC (North Metro), 29 FCC Red 2885 (MB
2014) (“Comcast (North Metro)”™) (acknowledging distinction between regulated equipment used to receive non-
BST services and the unregulated non-BST services themselves).



statutorily mandated BST without receiving or paying for the Navigator service. For example,
subscribers who can and do receive the BST by connecting directly to a cable-ready television do
not receive or pay for the Navigator service. Other subscribers can and do receive the BST by
using external devices (such as a TWC-provided digital terminal adapter (‘DTA”) ora TiVo
box acquired from a third party retailer) that do not provide access to the Navigator service.
Because these BST subscribers have opted not to lease the equipment needed to get the
Navigator service, they do not have access to either the suite of music channels that are included
with the Navigator service or to the content and functionality of the Navigator service’s
advanced programming guide.

Despite the fact that the Navigator service is an optional, unregulated, non-BST service,
and despite the fact that in the past the DTC made no effort to regulate the Navigator service
where it was separately itemized, the Rate Order faulted TWC for failing to justify the
reasonableness of the Navigator service charge as part of the Form 1205 rate for the set-top
converter boxes used by subscribers to access the Navigator service.'* In other words, the DTC
has for the first time taken the position that (1) TWC’s Navigator charge is an equipment charge,
not a charge for an unregulated, non-BST service and (2) TWC should have bundled the
Navigator service charge and the charge for set-top boxes used to receive the Navigatof service
together at a single, regulated price.

The DTC’s findings and its rejection of the Navigator charge are unsupported by the
record and contrary to Commission precedent.

Turning first to the relevant legal principles, in Comcast Cable Communications, LLC

(North Metro), the Media Bureau clarified the distinction between regulated equipment and

4 Exhibit 1 at 25-26.
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unregulated services received using that equipmem.15 That dispute centered on Comcast’s
establishment of a bundled charge that included certain unregulated non-BST services (ie, an
“HD Technology Fee,” “HD DVR Service Fee,” and “Digital Adapter Additional Outlet Service
Fee”) as well as the equipment used to receive those services.'® In upholding the LFA’s decision
requiring Comcast to unbundle and itemize the regulated equipment charge separately from the
charges for unregulated non-BST services provided over the equipment, the Bureau reaffirmed
that non-BST services are unregulated even where they are provided by means of a regulated
device (i.e., a device used to receive both the BST and non-BST servic:es).17

As indicated above, the DTC has not in the past objected to the itemization of the
Navigator service fee separate from the equipment used to access that service on TWC’s Legacy
systems, nor has it previously objected to the bundling of the charge for the Navigator service
with the price charged in systems acquired by TWC from Adelphia for a package of services that
included both digital non-BST services accessed using a Navigator service-enabled set-top box.
Moreover, TWC’s decision to adopt a uniform pricing approach whereby, starting in 2014, all of
its systems would separately itemize the Navigator service charge on a per box basis squarely
conforms to the principles articulated by the Bureau in the Comcast (North Metro) decision.'®

TWC made precisely this point in its August 22, 2014 written response to the DTC’s
request for information regarding the Navigator charge. 19 However, in the Rate Order, the DTC

dismissed the relevance of the Comcast (North Metro) unbundling requirement, claiming that

15 Comcast (North Metro), at paras. 13-16.
Y 1d. at para. 13.
Y Id at para. 15.

18 Thus, subscriber bills in both Legacy and former Adelphia systems now show a charge of $6.98 for leasing a set-
top box (equal to the maximum permitted rate for a set-top box calculated on TWC’s Form 1205) and a separate
charge for “The Guide” (i.e., the Navigator) service of $3.27 for each box that provides access to the Navigator
service.

1 See Exhibit 4B at 2.
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TWC had “not carried its burden of proving that the Navigator service was a non-basic service
tier service.”” The record clearly refutes the DTC’s position.

TWC’s oral testimony at the June 12, 2014 evidentiary hearing and its July 9, 2014 and
August 22, 2014 written responses to the DTC’s information requests all clearly stated that the
Navigator service is not a required part of the statutorily-mandated BST provided to all
subscribers nor is it a part of the equipment used to access the Navigator service. Rather, as
TWC explained, the Navigator service is an optional service and the rate charged for that service
by TWC is not subject to DTC regulation. For example during the June 12, 2014 evidentiary
hearing, TWC’s witnesses described the Navigator service as “a program that goes through the
box...so that a customer can go in and pick channels. It’s not a part of the box itself?' TWC
expanded on this point in its follow-up written submission dated July 9, 2014, stating that “The
[N]avigator is not part of the regulated equipment rate because it is a service whose costs are not
included in computing the Form 1205 equipment calculation; and it is not part of the regulated
‘basic service’ rate because it is not a basic service provided to every subscriber.”” And in its
further response to the DTC on August 22, 2014, TWC again clearly explained that the
Navigator service “is optional for basic tier customers” and thus not a part of the BST and is not
subject to 1regu1a‘[ion.23

The DTC’s explanation for disregarding these statements is that, during the June 12,2014
hearing, a TWC witness testified that the Navigator service “goes with every box because every

box....has to have a Navigator attached to it to use it.”®* According to the DTC, TWC also

20 Exhibit 1 at note 12.
21 Exhibit 5 at 21-22.
2 Exhibit 3 at 5.

2 Exhibit 4B. at 2.
 Exhibit 1 at 23.
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admitted at the hearing that the Company’s converter boxes are “pretty much useless” without
the Navigator service and that the Navigator service is “integral to the function of the converter
box for the basic service tier.”>> However, the Rate Order has taken TWC’s responses regarding
the Navigator service out of context and thus distorted their meaning.

First, the DTC itself acknowledges that at the June 12, 2014 evidentiary hearing TWC
testified that “the Navigator is not a component of the box itself” but rather is a software
program that allows the subscriber to use the box to access, inter alia, an advanced program
guide service.?8 TWC also established at the hearing that the Navigator service was not part of
the BST service that all subscribers receive. For example, TWC testified that subscribers who
use a DTA rather than a box to receive BST do not get the Navigator service.”” While not
expressly cited at the hearing, other examples of subscribers who can and do access the BST
channels without having or using the Navigator service include subscribers who connect directly
to a cable-ready set without any external device or those that use a device supplied by a third
party, such as a TiVo box, that does not contain the Navigator service-enabling software and thus
does not provide the subscriber with access to the Navigator service’s suite of digital music
channels and advanced programming guide content and functionality.

Second, it was not TWC’s witness that suggested that the Company’s boxes were “pretty
much useless” without the Navigator service — it was Mr. Mael of the DTC.*® TWC’s response
to Mr. Mael, read in context, indicates merely that the Navigator service’s advanced program

guide and interactive tuning functionality would not be available to subscribers if they did not

2 Id. at 23-24.

8 Id. at 23.

" Exhibit 5 at 22.
2 Id. at 22-23.

13



use a Navigator service-enabled box, not that a Navigator-enabled device is necessary for
subscribers to receive the BST channels.?’ The DTC mischaracterizes TWC’s August 22, 2014
statement that “the ability to receive and tune different channels” is an “inherent” function of the
converter box as an admission that BST subscribers have no ability to tune different channels
without the Navigator.” % In fact, TWC was making the exact opposite point, namely that the
ability to tune channels is indeed an inherent function of any converter box but the Navigator
provides subscribers access to a separate service consisting of, inter alia, advanced interactive
tuning capabilities and programming guide content beyond the simple tuning and reception
functionality that is otherwise inherent in a converter.”!

In short, whatever confusion the DTC might have had regarding the proper classification
of the Navigator service after the June 12, 2014 evidentiary hearing was clarified by TWC’s two
subsequent written statements. Those statements made it clear that the Navigator service 1s an
optional non-BST service and not a part of the BST itself or a regulated piece of equipment (or
part of a regulated piece of equipment). The DTC faults TWC for failing to state that any BST
customers use a digital converter box without the NaVigator.3 2 However, as TWC explained, “it
is possible for a customer to use a converter [to receive BST service] without a [N]avigator
service, but it is not possible for customer to use the [N]avigator service without a converter.”?

To explain in slightly different terms: BST subscribers who do not want TWC’s

Navigator service can choose to receive the BST without leasing a set-top box from TWC.

? 14, at 23 (testimony of TWC indicating that subscribers can receive service with a DTA even though those
subscribers would not have the Navigator service).

*% Exhibit 1 at 24.
31 Ag indicated above, the Navigator service also gives subscribers access to a suite of digital music services.
*? Exhibit 1 at 24.
* Exhibit 4B at 2.
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However, if a BST subscriber wants to receive TWC’s Navigator service’s suite of digital music
channels and advanced programming guide content and functionality, the subscriber needs to
lease a Navigator service-enabled set-top box. Since the box used to receive the Navigator
service also is used to receive the BST, the box itself is a Form 1205 regulated piece of
equipment. However, that does not make the non-BST services that are accessed using the box,
including the Navigator service, subject to regulation.

In light of the foregoing, the DTC has no more authority to demand that TWC justify its
Navigator service charge on Form 1205 (or to require that the Navigator charge be justified on
Form 1240 as a part of the system’s BST charge) than it would have to make such demands with
respect to any other non-BST service. For example, BST subscribers who want DVR service
typically lease a DVR-enabled set-top box and pay a separate DVR service fee. The box charge
is regulated because the box is used to receive the BST as well as to record programming.
However, as the Massachusetts Cable Television Division (now part of the DTC) recognized in
2004, the optional DVR service is not a BST service and the fee charged for DVR service is not
subject to regulation merely because a BST customer can access a cable company’s DVR service
via functionality and capability installed on a regulated piece of equipment.3 * The exact same
reasoning is applicable to the Navigator service.

The distinctions between regulated BST service, unregulated non-BST service and
regulated equipment were addressed by the Commission in the Comcast (Irving) case which held
that an LFA could not require Comcast to provide a cost justification for a digital additional

outlet charge that was charged to customers who used the additional outlet to receive a non-BST

34 See Review by the Cable Television Division of the Department of Telecommunications and Energy of Federal
Communications Commission Form 1205 Filed by Adelphia Cable Communications, Inc. Proposing a Monthly
Lease Rate for Digital Video Recorders, Rate Order, Mass. Dep’t of Telecomms. & Energy, Cable Television Div.,
CTV 03-8, at 2 (2004), available at http://www.mass.gov/ocabr/docs/dte/catv/orders/ctv038fnl.pdf (“DVR service is
an unregulated service and thus, the Cable Division lacks jurisdiction over the rate charged for the service”).
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service as well as the BST.* That charge, like a DVR service fee or the Navigator service
charge, was a charge for service, not equipment. Following that precedent, the Commission
must reverse the DTC’s Rate Order insofar as it seeks to regulate the charge that TWC has
established for the optional Navigator service separate from the charge for the regulated
equipment that subscribers use to access that optional service; at very least, the Commission
should clarify that the DTC’s order is overbroad insofar as it would prevent TWC from charging
non-BST customers the Navigator service fee and would require TWC to refund the Navigator
service fee paid by subscribers who receive non-BST service.

B. The A/O Service Fee.

While TWC had not previously charged subscribers an A/O Service Fee, such fees are
well known within the cable industry. As explained in a 2005 Bureau order, additional outlet
service fees are not charges to recover the cost of equipment but rather are “fundamentally a
service authorization fee” for the reception of non-BST service on multiple outlets.*® Indeed, the
very name of TWC’s A/O Service Fee indicates that it is a charge for service, not equipment.
The A/O Service Fee is charged for the service received via each additional set-top box or
CableCARD that a subscriber leases in order to receive not only the BST but also other optional
services offered by TWC (including, for example, other video services and/or the Navigator
service). Subscribers receiving BST on multiple sets through direct connections to those sets, or

viaa DTA or third party navigation device, are not charged the A/O Service Fee.’

3 See Comcast Cablevision of Indiana/Michigan/Texas, Inc. (Irving, TX), 19 FCC Red 10628 (MB 2004). See also
Comeast Cablevision of Dallas, Inc., 19 FCC Red 22687 (MB 2004); Comcast Cablevision of Mt. Clemens, Inc., 10
FCC Red 11046 (1995).

36 Century Enterprise Cable Corporation, 20 FCC Red 14511 (MB 2005).

37 The A/O Service Fee is charged to subscribers who use multiple CableCARD:s to receive service on multiple sets.
Because BST is unencrypted in TWC’s Massachusetts’ systems, those subscribers only need CableCARDs if they
are receiving more than BST service.
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Thus, the DTC lacks authority to demand a cost justification for the A/O Service Fee for
essentially the same reason that the DTC lacks the authority to regulate the Navigator Service
charge — because the A/O Service Fee is neither an equipment charge nor a charge to receive the
BST.*® The Rate Order nonetheless seeks to deny TWC the right to collect this unregulated fee
because TWC did not provide a written response to the DTC’s August 9, 2014 request that TWC
state whether BST customers are charged the A/O Service Fee, identify where on its rate forms
TWC justifies this fee, and state whether programmers charge TWC on a per subscriber or per
outlet basis.*

TWC should not be penalized for not responding to the DTC’s request for information
that the DTC already had to know was irrelevant to its inquiry. That the DTC knows what an
A/O Service Fee is and that it is not subject to its regulatory authority is clear given that, in 2013,
the DTC expressly held that it lacked the authority to review an HD Additional Outlet Service
Fee charged by Comcast, ruling that it was an unregulated service charge, not an equipment
charge.*® The DTC has offered no explanation for not following that precedent. In any event,
assumingl arguendo that the DTC could justify distinguishing TWC’s A/O Service Fee from
Comcast’s HD Additional Outlet service fee, the DTC’s jurisdiction still would be limited to
ordering refunds to subscribers who paid the A/O Service Fee but did not receive any service

other than the BST. The DTC may not interfere with TWC’s imposition of an A/O Service Fee

on subscribers who lease multiple set-top boxes (or CableCARDs) to receive non-BST services.

38 See cases cited at note 13, supra.
* Exhibit 1 at 19-21.

0 See Petition of Comcast Cable Commc’ns, LLC to Establish and Adjust the Basic Service Tier Programming,
Equip., and Installation Rates for Communities in Mass. Served by Comcast Cable Commc’ns, LLC that are
Currently Subject to Rate Regulation, Rate Order, Mass. Dep’t of Telecomms. & Cable, 12-2, at 16 (2013),
available at hitp://www.mass.gov/ocabr/docs/dtc/dockets/12-2/finalorder.pdf.
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CONCLUSION

For the reasons stated above, the Commission should reverse the DTC’s Rate Order
insofar as it rejects TWC’s HSC calculation and prescribes a rate of zero for TWC’s Navigator
service and A/O Service Fee and orders refunds of Navigator service charges and A/O Service
Fees collected from subscribers who receive non-BST service.

The undersigned verifies that he has read this Appeal and that to the best of his
knowledge, information and belief formed after reasonable inquiry, it is well grounded in fact, is
warranted by existing law or a good faith argument for the extension, modification, or reversal of
existing law, and is not interposed for any improper purpose.

Respectfully submitted,

TI ER CABLE INC.
By: ’ S

Seth A. Davidson
Ari Z. Moskowitz

Mintz Levin Cohn Ferris Glovsky and Popeo PC
701 Pennsylvania Avenue, NW

Washington, DC 20004

(202) 434-7447

Its Attorneys

December 29, 2014
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I INTRODUCTION

In this Order, the Department of Telecommunications and Cable (“Department”)
approves Time Warner Cable Inc.’s (“Time Warner” or “Company”) proposed Maximum
Permitted Rates (“MPR”) and Operator Selected Rates (“OSR™) for basic service tier
programming for the Great Barrington, North Adams, and Pittsfield systems. The Department
rejects Time Warner’s proposed installation and equipment rates for the basic service tier.

I PROCEDURAL HISTORY

Time Warner filed its Federal Communications Commission (“FCC”) Forms 1240 and
Form 1205 with the Department on November 27, 2013, proposing to establish the MPRs and
the Company’s OSRs for equipment, installation, and basic service tier programming
(“Petition”).1 See Ex. 1; Ex. 2; Ex. 4; Ex. 5. In its Forms 1240, Time Warner proposed
increased MPRs and OSRs for its monthly basic service tier programming in the Great
Barrington, North:Adams, and Pittsfield systems. Ex.2; Ex. 4; Ex. 5. Time Warner proposed
that the new rates become effective on March 1, 2014. Ex. 2; Ex. 4; Ex. 5. Inits Forrﬁ 1205,
Time Warner proposed to decrease the MPR and its OSR for its remote control, and proposed to

increase the MPRs and its OSRs for all other equipment and for all installation charges. See Ex.

On April 28, 2014, the Department issued its First Set of Information Requests to Time
Warner. Time Warner filed its responses on May 19, 2014. The Department held a public and

evidentiary hearing on Time Warner’s Petition on June 12, 2014, during which it issued five

Citations in this Order to Time Warner’s Form 1205 are to “Ex. 1.” Citations to Time Warner’s revised
Form 1240 for the Great Barrington system (filed on May 19, 2014) are to “Ex. 2.” Citations to Time
Warner’s revised Form 1240 for the Pittsfield system (filed on May 19, 2014) are to “Ex. 4.” Citations to
Time Warner’s revised Form 1240 for the North Adams system (filed on November 14, 2014) are to “Ex.
5. Citations to the public and evidentiary hearing Transcript of Record are to “Tr. at [page].” Citations to
Time Warner’s responses to the Department’s Information Requests are to “IR 1-1” through “IR 1-16.”
Citations to Time Warner’s responses to Record Requests the Department issued at the evidentiary hearing
are to “RR-1” through “RR-5.”
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Record Requests. Time Warner filed its responses to the Department’s Record Requests on July
10, 2014. On August 8, 2014, the Department requested additional information from Time
Warner regarding (1) Time Warner’s proposed charge for the “Navigator,” (2) Time Warner’s
proposed hourly service charge, and (3) Time Warner’s proposed Additional Outlet (A/O)
Service Fee. Letter from Sean M. Carroll, Hearing Officer, Dep’t, to John E. Fogarty, Esq., Vice
President & Assistant Chief Counsel, Time Warner (Aug. 8, 2014) (“Hearing Officer Letter”).
Time Warner replied on August 22, 2014. Letter from John E. Fogarty, Esq., Vice President &
Assistant Chief Counsel, Time Warner, to Sean M. Carroll, Hearing Officer, Dep’t (Aug. 22,
2014) (“Fogarty Letter”). The evidentiary record includes Time Warner’s exhibits,” Time
Warner’s responses to the Department’s Information Requests, the public and evidentiary
hearing transcript, Time Warner’s responses to the Department’s five Record Requests, and the
Fogarty Letter.

III. REVIEW OF TIME WARNER’S FCC FORMS 1240

On its Forms 1240, Time Warner proposed increasing its MPRs and OSRs for its basic
service tier programming for the Great Barrington, North Adams, and Pittsfield systems. Ex. 2;
Ex. 4; Ex. 5. The Department determines that Time Warner’s Forms 1240 were prepared in
compliance with federal law, and the Department approves Time Warner’s proposed basic
service tier programming rates. See 47 C.F.R. § 76.922(a).

Form 1240 allows a cable operator to update armuall)l/ its basic service tier programming
rates to account for inflation, changes in the number of regulated channels, and changes in
external costs, including programming costs, copyright costs, and franchise related costs. Id.

§ 76.922(e). So that rates can be adjusted on Form 1240 for projections in external costs, or for

2 Time Warner’s exhibits include Time Warner’s FCC Forms 1240, Time Warner’s FCC Form 1205, Time
Warner’s proof of cablecasting, and Time Warmner’s proof of publication of the hearing notice.
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projected changes to the number of regulated channels, the cable operator must demonstrate that
such projections are reasonably certain and reasonably quantifiable. Id. § 76.922(e)(2)(ii)(A),
(iii)(A). Projections involving copyright fees, retransmission consent fees, other programming
costs, FCC regulatory fees, and cable specific taxes are presumed to be reasonably certain and
reasonably quantifiable. Id. § 76.922(e)(2)(ii)(A)-

The FCC’s rate regulations establish the standard under which the Department must
review rate adjustments on the FCC Form. Id. § 76.922(a). Specifically, the FCC directs local
rate regulators, such as the Department, to ensure that the approved rates comply with the
Communications Act of 1934, as amended (“Communications Act”), and do not exceed the
maximum permitted charges calculated by the FCC’s rate forms. Id. The Department may
accept basic service tier rates that do not exceed the approved maximum permitted charge as
determined by federal regulations. Id. § 76.922(c). The Department only approves rates it
~ deems reasonable. See 47 U.S.C. § 543; G.L. c. 166A, §§ 2, 15; 47 C.ER. § 76.937(d)-(¢e). A
cable operator has the burden to demonstrate that its proposed rates for basic service tier
programming comply with Section 623 of the Communications Act. 47 U.S.C. § 543; Inre
Implementation of Sections of the Cable Television Consumer Prot. & Competition Act of 1992:
Rate Regulation, MM Docket No. 92-266, Report & Order & Further Notice of Proposed
Rulemaking, FCC 93-177, 128 (rel. May 3, 1993) (“1993 FCC Rate Order”); 47 CER.

§ 76.937(a).

In addition, the RCC permits cable operators to report projected costs, including costs
associated with programming, that they believe are reasonably certain and reasonably
quantifiable. Implementation of Sections of the Cable Television Consumer Prot. & Competition

Act of 1992: Rate Regulation, MM Docket No. 92-266, Report & Order & Further Notice of



Proposed Rulemaking, FCC 95-397, 9 72-73 (rel. Sept. 22, 1995). In particular, the FCC has
built into its Form 1240 a true-up mechanism to account for actual costs that vary from those
Projected Period estimates.’

Time Warner’s proposed MPRs of $20.00 for the Great Barrington system, $27.19 for the
North Adams system, and $28.83 for the Pittsfield system are reasonable. See Ex. 2; Ex. 4; Ex.
5. Time Warner initially included certain FCC regulatory fees in its Forms 1240 True-Up Period
in error. See IR 1-1. Acknowledging the error, Time Warner re-filed its Forms 1240 removing
the fees from its True-Up Period. See id. This adjustment reduced each of Time Warner’s
MPRs for basic service tier programming, which were still above Time Warner’s OSRs for the
three systems. See id. Additionally, there were discrepancies in Time Warner’s subscriber
counts between the previous year’s Form 1240 and this year’s Form 1240 for the North Adams
system. See IR 1-4. Time Warner stated that it had inadvertently included data for Cheshire, an
unregulated _community, in the previous year’s Form 1240 for the North Adams system. Id.
Time Warner filed an amended Form 1240 for the North Adams system, correcting the error by
removing the subscribers in the unregulated community. Ex. 5. This correction removed the
true-up associated with the unregulated community and resulted in a slight reduction of the MPR
Time Warner calculated for the North Adams system in the Form 1240 the Company filed on

July 10, 2014. See id.; RR-2. The resulting MPR is still higher than Time Warner’s OSR for the

The true-up segment includes the compensation for overcharges or undercharges which have occurred
during the True-Up Periods. The purpose of the true-up process is to compare the revenue a cable operator
collected during the True-Up Period with the amount the operator should have been able to collect. 1fthe
sum collected is less than what should have been collected, then the operator is allowed to collect the
difference during later rate periods. Conversely, if the sum collected exceeds the amount that should have
been collected, then the operator must lower its rates in future rate periods to compensate subscribers for
the difference. Instructions for FCC Form 1240 Annual Updating of Maximum Permitted Rates for
Regulated Cable Services at 5 (July 1996).



North Adams system. See Ex. 5. The Department finds that Time Warner appropriately
amended its accounting for the North Adams system.

The Department finds that Time Warner’s FCC Forms 1240, as revised, are reasonable
and are prepared in accordance with FCC regulations. See 47 U.S.C. § 543; G.L. c. 166A, §§ 2,
15; 47 C.F.R. § 76.937(d)-(e). The Department therefore approves the amended Forms 1240 that
Time Warner submitted on May 19, 2014, for the Great Barrington and Pittsfield systems, and on
November 14, 2014, for the North Adams system.

IV. REVIEW OF TIME WARNER’S FCC FORM 1205

The Department determines that Time Warner’s Form 1205 was not prepared in
compliance with federal law, and the Department rejects Time Warner’s proposed basic service
tier equipment and installation rates. See 47 C.F.R. § 76.923. The Department directs Time
Warner to file a refund plan in accordance with this Order. Id. § 76.942.

Form 1205 establishes rates for installations and equipment based upon actual capital
costs and expenses. FCC Form 1205 Instructions for Determining Costs of Regulated Cable
Equip. & Installation (July 1996). A cable operator prepares Form 1205 on an annual basis
using information from its previous fiscal year. Id. Subscriber charges established in a Form
1205 may not exceed charges based on actual costs as determined in accordance with the FCC’s
regulations. See 47 C.F.R. § 76.923(a)(2). The cable operator bears the burden of proof to
demonstrate that its proposed rates for installations and equipment comply with Section 623 of
the Communications Act and the FCC’s regulations. See 47 U.S.C. § 543; 1993 FCC Rate
Order, § 128; 47 CF.R. § 76.937(a). The FCC found that placing the burden on the cable
operator is appropriate because the cable operator “possesses the factual information necessary

for such a demonstration.” 1993 FCC Rate Order, | 128. Thus, to meet its burden, the cable



operator must provide factual information demonstrating that its rates comply with the
Communications Act and FCC regulations. See id.; 47 C.F.R. §§ 76.937(a), (d), 76.939. Put
another way, a cable operator that does not attempt to demonstrate the reasonableness of its rates
does not carry its burden of proof. Inre Implementation of Sections of the Cable Television
Consumer Prot. & Competition Act of 1992: Rate Regulation Buy Through Prohibition, MM
Docket Nos. 92-262, 92266, Third Order on Reconsideration, FCC 94-40, 84 (rel. Mar. 30,
1994) (“FCC Third Rate Order”); see also In re Comcast Cablevision of Dallas, et al., CSB-A-
0698, et al., DA 04-3618, Order on Reconsideration, § 12 (rel. Nov. 18, 2004) (“FCC Dallas
Order”) (finding that a cable operator did not meet its burden of proof when it “failed to provide
information that the franchising authority requested and reasonably believed was necessary for
its evaluation of the cable operator’s case”).

Upon receiving a proposed increase in equipment and installation rates, the Department
must make a determination as to whether the cable operator met its burden, as well as whether
the rates are reasonable. See 47 U.S.C. § 543; G.L. c. 166A, § 15; 47 CFR. §§ 76.933,
76.937(d). The Department may make information requests of the cable operator that the
Department reasonably believes is necessary for its evaluation of the operator’s rates. See FCC
Dallas Order, € 12. If the Department finds that the cable operator failed to provide complete
information in good faith, it may find the operator in default and, “using the best information
available, enter an order finding the cable operator’s rates unreasonable and mandating
appropriate relief, as specified in §§ 76.940, 76.941, and 76.942.” 47 C.FR. § 76.937(d).
Whenever the Department disapproves a request for a rate increase, it must issue a written

decision to that effect. Id. § 76.936.



In this proceeding, the Department reviews Time Warner’s Form 1205 for the fiscal year
ending September 30, 2013. See Ex. 1. In its Form 1205, the Company proposed to decrease its
MPR and OSR for remote controls, but to increase its MPRs and OSRs for all other equipment
and installation rates. See id.

The Department finds that Time Warner has not met the burden of proving that its Form
1205 and proposed rates therein comply with applicable law. See 47 U.S.C. § 543; 47 CF.R.

§ 76.923. First, Time Warner did not provide requested relevant information about its proposed
hourly service charge the Department needed to approve such a charge. See, e.g., RR-5, Fogarty
Letter at 2-6. Second, Time Warner did not provide requested relevant information the
Department needed to approve its proposed Additional Outlet (A/O) Service Fee. See Fogarty
Letter at 7. Finally, Time Warner has not met its burden of proving that the Navigator is not
equipment used to receive the basic service tier. Moreover, Time Warner made no attempt to
show that its charge for the Navigator is reasonable. Accordingly, the Department ﬁnds that
Time Warner is in default, and using the best information available: finds that Time Warner’s
proposed hourly service charge, Additional Outlet (A/O) Service Fee, and fee for the Navigator
are unreasonable; prescribes an hourly service charge for Time Warner; and prescribes a rate of
zero for Time Warner’s Additional Outlet (A/O) Service Fee and the Navigator. The
Department addresses each in turn.

A. Proposed Hourly Service Charge

Time Warner proposed increasing its hourly service charge for installations and
equipment but did not provide the Department with requested information needed to approve that
increase. The Department thus finds Time Warner in default and, using the best information

available, prescribes an hourly service charge of $60.32.



1. Time Warner failed to comply with the Department’s requesls for relevant
information in regards to the Company’s proposed hourly service charge

A cable operator bears the burden of demonstrating that its proposed equipment rates
comply with FCC rules. See 1993 FCC Rate Order, § 128; 47 CF.R. § 76.937(a). In making
such a demonstration, the operator “shall comply with franchising authorities’ . . . requests for
information, orders, and decisions.” 47 C.F.R. § 76.939. Further, “[a]n operator failing to
comply with a reasonable data request in a timely fashion or failing to provide complete
information in good faith does so at the risk of being found in default and having a rate
prescribed on the basis of the best information available to the franchising authority.” In re
Comcast Cablevision of Detroit, Inc., CSB-A-0615, DA 00-2748, Memorandum Opinion &
Order, q 3 (rel. Dec. 7, 2000) (“FCC Detroit Order”); see also Inre TCI TKR of Houston, Inc.,
DA 96-2105, Consolidated Memorandum & Order, § 13 (rel. Dec. 13, 1996) (“The
determination of whether the cable operator’s proposed [hourly service charge] is reasonable is
an issue left to the discretion of the local franchising authority.”); 47 C.F.R. § 76.937(d) (stating
that upon a finding of default, a franchising authority may also prescribe a rate reduction and a
refund).

Time Warner used a new methodology in compiling its 2013 Form 1205, choosing to
include certain corporate-level costs. IR 1-6; Tr. at 23-24; RR-5. Time Warner’s new
methodology resulted in a proposed 66% increase—from $59.15 to $97.90—in the Company’s

hourly service charge.! Compare Ex. 1, with Time Warner 2012 Form 1205. Time Warner’s

Since 2009, Time Warner’s average annual increase in its hourly service charge was 4.2%. See Petition of
Time Warner Cable for Review of FCC Forms 1240 & Form 1205 for the Great Barrington, N. Adams &
Pittsfield Sys., D.T.C. 12-10, Time Warner Form 1205 (filed on Dec. 3, 2012) (“Time Warner 2012 Form
1205”) (establishing an hourly service charge of $59.15); Petition of Time Warner Cable for Review of
FCC Forms 1240 & Form 1205 for the Great Barrington, N. Adams & Pittsfield Sys., D.T.C. 11-15, Time
Warner Form 1205 (filed on Nov. 2, 2011) (“Time Warner 2011 Form 1205”) (establishing an hourly
service charge of $58.49); Petition of Time Warner Cable for Review of FCC Forms 1240 & Form 1205 for
the Great Barrington, N. Adams & Pittsfield Sys., D.T.C. 09-11, Time Warner Form 1205 (filed on July 12,
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proposed increase prompted the Department to request information from the Company so that it
could adequately analyze whether the charge was reasonable and based on actual costs. See Inre
TCI of Richardson, Inc., File No. CSB-A-0379, et al., DA 99-1408, Memorandum Opinion &
Order on Reconsideration, 9§ 23, 24 (rel. July 20, 1999) (“FCC Richardson Order”) (affirming
that, although the magnitude of a rate increase is not dispositive of reasonableness, increases of
significant magnitude “raise a question” and “may be a reason to closely examine supporting
information™); 47 C.F.R. § 76.923(a)(2). The Department’s concerns included whether Time
Warner’s new methodology would result in double recovery. Specifically, the Department was
concerned that costs that Time Warner now assigned to its equipment basket were already
included in its program service rates since those costs were not part of the unbundling Time
Warner conducted pursuant to the 1993 FCC Rate Order. Tr. at 26-28; see also In re Jones
Commc’ns of Ga./S.C., Inc., CSB-A-0594, CSB-A-0596, DA 04-2448, Memorandum Opinion &
Order, § 10 (rel. Aug. 4, 2004) (“FCC Jones Order”) (“Cable operators are not allowed to
restructure equipment costs recovered through regulated BST rates without making an
appropriate adjustment.”);5 Inre TCI Cablevision of St. Louis, Inc., DA 97-2099, Memorandum
Opinion & Order, 1 18-20 (rel. Sept. 29, 1997) (“FCC TCI-SL Order”) (affirming a franchising
authority’s rejection of this practice because it would result in double recovery for the cable
operator); In re TCI Cablevision of Nev., Inc., DA 96-1753, Consolidated Order, § 14 (rel. Oct.

30, 1996) (“FCC Nevada Order”) (confirming that the proper inquiry is not whether claimed

2010) (“Time Warner 2010 Form 1205”) (establishing an hourly service charge of $55.85); Petition of
Time Warner Cable for Review of FCC Forms 1240 & Form 1205 for the Great Barrington, N. Adams &
Pittsfield Sys., D.T.C. 08-14, Time Warner Form 1205 (filed on July 30, 2009) (“Time Warner 2009 Form
1205”) (establishing an hourly service charge of $52.32).

In its FCC Jones Order, the FCC remanded the case to the franchising authority because it was unclear
whether costs that Jones Communications included in its equipment basket were previously included as
programming services charges. FCC Jones Order, § 10. Here, the Department specifically raised this
concern to Time Warner regarding its corporate costs, but as discussed in this Order, Time Warner
provided insufficient evidence to show that the Company did not double count these costs. Tr. at 26-28.
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costs are bona fide, but whether such costs were claimed when the cable operator initially
unbundled its equipment rates); 1993 FCC Rate Order.

The Department made several attempts to obtain information from Time Warner
sufficient for the Department to approve the Company’s proposed hourly service charge. See,
e.g., IR 1-6, Tr. 23-29, RR-5, Hearing Officer Letter. The Department first asked Time Warner
to justify its proposed 66% increase in the hourly service charge on April 28, 2014. IR 1-6
(“Provide detailed documentation justifying the increase in the Hourly Service Charge from last
year’s Form 1205 to this year’s Form 1205,” where “provide detailed documentation” meant

- “Provide all data, assumptions, and calculations relied upon. Provide the source of and basis for
all data and assumptions employed. Include all studies, reports, and planning documents from
which data, estimates, or assumptions were drawn and support for how the data or assumptions
were used in developing the projections or estimates. Provide and explain all supporting
workpapers™). Time Warner responded by describing its new methodology, but did not explain
how that methodology resulted in the significant increase. /d. Notably, Time Warner did not
include a single dollar figure in its response. Id.

At the June 12, 2014, evidentiary hearing, the Department again asked Time Warner to
justify its proposed‘increase in the hourly service charge, and Time Warner again described its
new methodology without more information. Tr. at 23-26. In order to elicit what it needed to
evaluate the reasonableness of Time Warner’s proposed hourly service charge, the Department
issued a Record Request asking the Company to identify the costs that it added to its 2013 Form
1205 and to compile a sample Form 1205 for 2013 that excluded those costs. Id. at 28-29; RR-5.
When a cable operator changes its Form 1205 methodology, the Department requests a sample

Form 1205 from the operator so that the Department can conduct a sufficient analysis. See, e.g.,
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Petition of Comcast Cable Commc’ns, LLC to establish & adjust the basic serv. tier
programming, equip., & installation rates for the cmlys. in Mass. served by Comcast Cable
Comme'ns, LLC that are currently subject to rate regulation, D.T.C. 13-5 (“D.T.C. 13-57),
Record Request RR-1 (Nov. 14, 2013) (providing a Form 1205 from the prior year in a
Department-requested format, in addition to the format that the cable operator used nationally, so
that the Department could compare the Form 1205 under review to the similarly formatted Form
1205 from the prior year); Petition of CoxCom, Inc. d/b/a Cox Commc'ns to establish & adjust
the basic serv. tier programming, equip., & installation rates for the Town of Holland, D.T.C.
12-1, Information Request D.T.C. 1-5 (Oct. 18, 2012) (providing the two sample Forms 1205
that the Department requested when CoxCom, Inc. changed its Form 1205 methodology). By
reviewing a sample Form 1205 containing the present year’s information but using the prévious
year’s methodology, the Department isolates the effect the change in methodology has on the
proposed rates and thus is able to determine the reasonableness of the proposed rates under the
new methodology. See, e.g., Tr. at 28 (“So then we can see the specific effect that adding those
costs had as opposed to the normal inflationary increases that might have been experienced by
the company to get a true grip on exactly what the increase was that was related to the inclusion
of these new costs that were not included in the past.”). In this case, the Department asked for
the sample Form 1205 and an identification of the costs Time Warner added to its Form 1205
because the Department needed from Time Warner “some form of detailed numerical analysis,
cost analysis so that [it could] at least appreciate what the changes that took'place were A, from
the inflationary stand point and B, from including different costs and C, from perhaps additional

costs, which were incurred by the company because of the [changes in methodology].” Id. at 29.
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In response, Time Warner repeated its previously provided description of its new
methodology and included generic examples of cost categories that the Company added to this
year’s Form 1205 (e.g., “Certain technology licensing and maintenance costs,” “Certain generic
software costs,” “Maintenancq expenses related to set-top boxes,” and “Expenses related to the
procurement, inventory storage and distribution of set-top boxes”). RR-5. However, Time
Warner did not provide the requested sample Form 1205 or any numerical analysis. Id. Rather,
Time Warner explained that it no longer had the information necessary to file the requested
sample Form 1205.° Id.

On August 8, 2014, the Department made another request to Time Warner for cost
information that it needed to approve the Company’s proposed hourly service charge. Hearing
Officer Letter at 2; see also FCC Richardson Order, §23 (“A franchising authority that
‘reasonably feels it requires clarifying or substantiating information . . . has the right to request
and receive clarifying or substantiating information.”” (quoting FCC Third Rate Order, 89)).
Although Time Warner had described its new methodology and listed a few of the generic
corporate cost categories that it added to this year’s Form 1205, the information it provided

lacked any numerical analysis and thus was insufficient to be a basis for the Department to

Massachuseits requires every corporation subject to taxation to retain financial records for at least three
years. 830 C.M.R. § 62C.25.1(7); see also 47 C.F.R. § 76.924(b) (requiring that cable operators maintain
their accounts “in accordance with generally accepted accounting principles”). In addition, Time Warner
has requested confidential treatment of certain information for a period of five years with an opportunity to
request an extension, indicating that the Company expects records to be retained for at least five years.
Petition of Time Warner Cable for Review of FCC Forms 1240 & Form 1205 for the Great Barrington, N.
Adams & Pittsfield Sys., D.T.C. 11-15, Time Warner Motion for Protective Order (filed on June 27, 2012).
The Department is concerned that Time Warner’s refusal to provide the requested sample Form 1205 is
indicative of the Company’s expectation that the sample Form would show that the Company’s proposed
Form 1205 does not comply with FCC rules, and that it would therefore benefit the Company simply not to
provide the sample Form 1205. Cf Inre Time Warner Cable Entm’t — Advance/Newhouse P’ship, File No.
CSB-A-0723, DA 05-2030, Memorandum Opinion & Order, § 15 (rel. July 15, 2005) (“FCC Time Warner
Order”) (citing Review by the Cable Television Div. of the Dep't of Telecomms. & Energy of I CC Forms
1240 & 1205 filed by Time Warner Cable, Inc., CTV 03-4, Rate Order at 10 (Sept. 21, 2004) (highlighting
the Department’s concern that Time Warner refused to provide certain information because it would weigh
against Time Warner’s burden of proof'to do s0)).
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determine the reasonableness of Time Warner’s proposed hourly service charge. See FCC
Richardson Order, § 20; Tr. at 23-26; RR-5. Accordingly, and given Time Warner’s lack of
responsiveness regarding specific data relevant to the Department’s analysis, the Department
asked Time Warner to supplement its response to RR-5 by filing all supporting documentation
used to compile this year’s Form 1205. Hearing Officer Letter at 2; See FCC Richardson Order,
{20 (indicating that although a franchising authority’s request for information does not make the
information relevant per se, such information may be relevant when the cable operator has failed
to supply enough data for the franchising authority to determine the reasonableness of the
operator’s rates). The Department also offered Time Warner the opportunity to file the
originally requested sample Form 1205 in lieu of filing all supporting documentation.” Hearing
Officer Letter at 2.

Time Warner responded with another description of its new methodology and a
description of the process used to fill out its Form 1205, including a general process the
Company used to calculate its hourly service charge. See Fogarty Letter at 2-6. However, Time
Warner did not provide the requested supporting documentation or sample Form 1205. /d. Time
Warner’s response was still insufficient to allow the Department to approve the Company’s
proposed hourly service charge.

For example, Time Warner stated that it added “Segment Managed Expenses” and
“Centrally Managed Expenses” to its Form 1205, but did not provide any specifics as to what the
Company included in those cost categories or assign any dollar values to those costs. See id. at

3-4. Instead, Time Warner attempted to justify its proposed increase by stating:

While a franchising authority should limit its information requests to those which are relevant to its
analysis, see FCC Richardson Order, § 20, in this case Time Warner failed to provide the requested
relevant information, so the Department issued a broader information request, while still affording the
Company the option of providing the requested relevant information. Hearing Officer Letter at 2.
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[I]n recent years the process of consolidating divisional forms previously used to

create the companywide aggregate form no longer picked up certain costs

pertaining to residential CPE that were originally maintained at the divisional

level but were subsequently migrated to, and recorded by, TWCs corporate level

advanced technology implemented function. The 2013 Form 1205 once again

includes such costs.
Id. at 6. Time Warner provided no evidence in support of its claim that certain costs were
included in the equipment basket many years ago, but dropped from the equipment basket in
recent years. See id. Specifically, Time Warner did not state when the corporate costs were “no
longer picked up,” choosing instead to use generalities such as “over the course of the past 22
years” and “in recent years™;® Time Warner did not provide any detailed identification of the
costs that were no longer picked up, instead relying on generic costs categories; and Time
Warner did not provide any dollar amounts of the costs that purportedly were dropped off and
then re-picked up. Id. Time Warner’s unexplained omission of any dollar amounts in this
discussion is particularly inadequate, as the Gross Book Value of Time Warner’s proposed
“Other 1” category in Schedule A of its Form 1205 increased from just over $5 million last year
to over $445 million this year. Compare Ex. 1, with Time Warner 2012 Form 1205 (showing a
proposed increase of 8500%). Significantly, Time Warner has not argued to the Department that
the requested information is irrelevant or unnecessary to its analysis.9

Without the requested data, the Department cannot find that Time Warner justified its

proposed increase. As noted above, the Department is concerned that Time Warner may have

added corporate costs to this year’s equipment basket that were already accounted for in its

Moreover, “in recent years,” Time Warner’s hourly service charge has increased steadily each year, making
it difficult, without more, for the Department to approve of Time Warner’s claim that certain costs were
suddenly “no longer picked up” in these years. Fogarty Letter at 6; Time Warner 2012 Form 1205
(establishing an hourly service charge of $59.15); Time Warner 2011 Form 1205 (establishing an hourly
service charge of $58.49); Time Warner 2010 Form 1205 (establishing an hourly service charge of $55.85);
Time Warner 2009 Form 1205 (establishing an hourly service charge of $52.32).

Such an argument notwithstanding, as the Department has shown herein, the requested information is
relevant to the Department’s analysis. See FCC Richardson Order, § 20.
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program service rates. See FCC TCI-SL Order, §20; 47 C.F.R. § 76.937 (putting the burden of
proving that its equipment rates comply with FCC rules on the cable operator). Indeed, it
appears that Time Warner may have included costs as a result of a change in its policy for cost
classification rather than from a change in operations, a practice that the FCC proscribed in its
FCC Nevada Order. FCC Nevada Order, § 16 (“A result of changes in [a cable operator’s]
policy for cost classification . . . is not a sufficient justification to include the costs on Form
1205.”).

Time Warner did not provide a sample Form 1205 as requested; any detailed analysis or
breakdown of the costs that the Company added to its 2013 Form 1205; or any information that
allayed the Department’s concern that Time Warner’s new methodology resulted in a double
recovery. See FCC TCI-SL Order, § 20, FCC Nevada Order, 1y 14-16; IR 1-6; Tr. at 23-26; RR-
5; Fogarty Letter at 2-6. Moreover, the information that Time Warner did provide was
insufficient for the Department to approve Time Warner’s proposed hourly service charge. See,
e.g., Fogarty Letter at 6 (“The increases in TWC’s installation and equipment rates . . . are
primarily the result of increases in the hourly service computation. The increase in the hourly
service charge is attributable for the most part to increases in the costs [sic] elements that go in to
that calculation.”); see also FCC Richardson Order, 20 (stating that cable operators must
provide additional relevant information if requested by the franchising authority and needed to
make its decision). Time Warner’s general description of its change in methodology does not
demonstrate #ow that change resulted in a proposed 66% increase in the Company’s hourly
service charge. RR-5; Fogarty Letter at 2-6. Accordingly, the Department finds that Time
Warner failed to comply with the Department’s requests for relevant information regarding its

hourly service charge in violation of 47 C.F.R. § 76.939. The Department finds the Company in
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default and its hourly service charge unreasonable pursuant to the Department’s authority in 47
C.F.R. § 76.937(d).
2. The Department prescribes a rate for Time Warner's hourly service charge

Having determined that Time Warner did not justify the reasonableness of its proposed
hourly service, but recognizing that a cable operator is permitted to recover actual costs plus a
reasonable profit, the Department, using the best information available and pursuant to its
authority under 47 C.F.R. § 76.941, prescribes an hourly service charge of $60.32 for Time
Warner. See 47 C.F.R. §§ 76.937(d), 76.941.

When prescribing a rate under § 76.941, a franchising authority may use the cable
operator’s costs from a previous year “as a starting point but should make a reasonable effort to
adjust that data” to estimate what the costs would be in the relevant year. In re Falcon First
Commc’ns, L.P., File No. CSB-A;O313, DA 05-1270, Memorandum Opinion & Order, 10 (rel.
Apr. 29, 2005) (“2005 FCC Falcon Order”); see also In re Md. Cable Partners, DA 96-2172,
Memorandum Opinion & Order, | 7 (rel. Dec. 20, 1996) (“FCC Maryland Order”) (stating that a
franchising authority must explain how it arrives at the reduced rate when ordering a rate
reduction). For example, a franchising authority may adjust a cable operator’s hourly labor rate
by using “the intervening changes in the price index.” Inre Falcon First Commc'ns, L.P., File
No. CSB-A-0296, et al., DA 99-891, Memorandum Opinion & Order, 912 (rel. May 13, 1999)
(“1999 FCC Falcon Order”). In prescribing arate, a franchising authority may also rely on data
from other cable operators, In re Harron Commc’ns Corp. v. Mass. Cmty. Antenna Television
Cmm’n, DA 95-160, Consolidated Order, 11 13-14, 19-20 (rel. Feb. 7, 1995) (“FCC Harron

Order”); see also FCC Maryland Order, | 5 (stating that a franchising authority may set the rates
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of a nonresponsive cable operator by using financial data from cable operators in neighboring
communities, or even industry averages).

Without the requested information from Time Warner regarding its proposed hourly
service charge, the Department begins with the Company’s hourly service charge from last year,
and adjusts that rate by using the intervening changes in the price index. See 2005 FCC Falcon
Order, § 10; 1999 FCC Falcon Order, § 12. Time Warner’s previous year’s hourly service
charge was $59.15. Time Warner 2012 Form 1205. According to the FCC, the intervening
change in the price index for the third quarter of 2013—the quarter ending right before Time
Warner filed the Petition—is 1.97%. First Quarter 2014 Inflation Adjustment Figures for Cable
Operators Using FCC Form 1240 Now Available, DA 14-979, Pub. Notice at 2 (July 9,2014).
Thus, the Department applies this 1.97% inflation factor to Time Warner’s previous hourly
service charge of $59.15 to reach the prescribed hourly service charge of $60.32.1°

Furthermore, the prescribed hourly service charge of $60.32 is reasonablé in light of the
hourly service charges of the other cable operators in Massachusetts. See FCC Maryland Order,
€ 5; FCC Harron Order, §f 13-14, 19-20. Charter Communications has a Department-approved
hourly service charge of $42.46; Comcast Cable Communications, LLC has a Department-
approved hourly service charge of $33.21; and CoxCom, Inc. has a Department-approved hourly
service charge of $58.54. See Petition of Charter Commc’ns to establish and adjust the basic

service tier programming, equip. & installation rates for the cmiys. served by Charter that are

As noted above, Time Warner’s average annual increase in its hourly service charge since 2009 is 4.2%.
See supra n.4. In the years where Time Warner’s increase was larger than the FCC’s inflation factor, Time
Warner provided the Department with the information needed to approve the increase. See Petition of Time
Warner Cable for Review of FCC Forms 1240 & Form 1205 for the Great Barrington, N. Adams &
Pittsfield Sys., D.T.C. 12-10, Rate Order (Nov. 25, 2013); Petition of Time Warner Cable for Review of
FCC Forms 1240 & Form 1205 for the Great Barrington, N. Adams & Pittsfield Sys., D.T.C. 11-15, Rate
Order (Oct. 31, 2012); Petition of Time Warner Cable for Review of FCC Forms 1240 & Form 1205 for
the Great Barrington, N. Adams & Pittsfield Sys., D.T.C. 09-11, Rate Order (Dec. 15, 2010); Petition of
Time Warner Cable for Review of FCC Forms 1240 & Form 1205 for the Great Barrington, N. Adams &
Pittsfield Sys., D.T.C. 08-14, Rate Order (July 2, 2010). :
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currently subject to rate regulation, D.T.C. 13-8, Rate Order (Oct. 27, 2014) (approving as
reasonable Charter Ex. 20); D.T.C. 13-5, Rate Order (Mar. 13, 2014) (approving as reasonable
Comcast’s Form 1205 as filed in response to Department Information Request 1-1); Petition of
CoxCom, Inc. d/b/a Cox Commc 'ns to establish and adjust the basic serv. tier programming,
equip., & installation rates for the Town of Holland, D.T.C. 13-3, Rate Order (Oct. 7, 2013)
(approving as reasonable Cox’s Form 1205 as filed in response to Department Record Request
4). Indeed, the prescribed hourly service charge of $60.32 is still higher than the other cable
operators in Massachusetts, and the Department received no information to support a finding that
Time Warner’s actual costs are significantly greater than other cable operators.

As a result of the foregoing, the Department prescribes an hourly service charge of
$60.32 pursuant to its authority under 47 C.F.R. § 76.941. The Department directs Time Warner
to resubmit its Form 1205 using this hourly service charge and to file a refund plan for its Great
Barrington, North Adams, and Pittsfield system basic service tier subscribers by December 12,
2014, to account for the resulting basic service tier equipment and installation overcharges.

B. Proposed Additional Outlet A/O Service Fee

In its Form 1205, Time Warner proposed the addition of an Additional Outlet (A/O)
Service Fee but did not provide the Department with the requested information needed to
approve the fee. The Department thus finds Time Warner in default and, using the best
information available, prescribes a rate of zero for additional outlets.

1. Time Warner did not attempt to demonstrate the reasonableness of its
Additional Outlet (4/0) Service Fee

Under FCC rules, regulated equipment includes “all of the equipment located in the
subscriber’s home, including . . . connections for additional television receivers.” FCC Jones

Order, 4 9; see also 47 C.F.R. § 76.923(a)(1). The cable operator bears the burden of
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demonstrating that its proposed equipment rates comply with FCC rules. See 1993 FCC Rate
Order, § 128; 47 C.FR. § 76.937(a). In making such a demonstration, the operator “shall
comply with franchising authorities . . . requests for information, orders, and decisions.” 47
C.F.R. §76.939. An operator that does not attempt to demonstrate the reasonableness of its rates
fails to carry its burden. FCC Third Rate Order, ] 84.

Time Warner introduced an Additional Outlet (A/O) Service Fee of $1.50 for additional
set top boxes or cableCARDs on April 1, 2014. See Letter from John S. Mucha, Dir., Gov’t
Relations, Time Warner, to Andrea Nixon, Office Manager, Dep’t (Mar. 12,2014). Time
Warner, however, did not include this fee on its Form 1205. See Ex. 1. On August 8, 2014, the
Department asked Time Warner whether basic service tier subscribers are charged this fee and
the justification for the fee in the Company’s FCC Forms. Hearing Officer Letter at 2. The
Department asked that Time Warner provide the requested information by August 22, 2014. Id.
On August 22, 2014, Time Warner responded by saying that it “is still researching information in
order to respond to this additional request for information.” Fogarty Letter at 7. Time Warner
stated that it “hope[d] to be able to provide the response shortly.” Id. The Department never
received a response.

The Department finds that Time Warner failed to comply with the Department’s requests
for relevant information regarding its Additional Outlet (A/O) Service Fee. See 47 C.F