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Dear Attorney DeRoche:

On March 19, 2014, Comcast of Massachusetts III, Inc. (“Comcast”) filed with the
Department of Telecommunications and Cable (“DTC”) a pole attachment rate complaint
against the Peabody Municipal Light Plant and the Peabody Municipal Lighting Commission
(together, “PMLP”). DTC docketed this matter as D.T.C. 14-2. The Department of Public
Utilities (“DPU”) is a full-party intervenor in this matter pursuant to § 9 of the Memorandum
of Agreement (“MOA”) executed on March 10, 2014, between DPU and DTC.'

After an informal procedural conference on May 14, 2014, DTC directed the parties to
submit briefs on a proposed procedural schedule. The proposed schedule consists of a
two-phase inquiry into the pole attachment rates of PMLP. In the first phase (“Phase 17),

! Although DPU is a full-party intervenor in this matter, we note that, pursuant to § 6 of

the MOA, to the extent that changes are contemplated to the regulations, polices or
procedures applicable to pole attachments, such changes are to be jointly developed and
promulgated by DPU and DTC.
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DTC would determine whether, as a matter of law, the formula set forth in Cablevision of
Boston Co. et al. v. Boston Edison Co., D.P.U./D.T.E. 97-82 (1998), and A-R Cable Servs.
Inc., et al. v. Mass. Elec. Co., D.T.E. 98-52 (1998) for establishing the maximum permitted
pole attachment rates (“Massachusetts Formula”) applies to municipal light plants and
municipal lighting commissions established pursuant to G.L. c. 164. The second phase of the
inquiry (“Phase II”) would focus on discovery and an evidentiary hearing, if necessary, into
the specific facts of the case. DPU submits this letter in lieu of a brief.

Two-Phase Inquiry Proposal

DPU supports DTC’s proposal for a two-phase inquiry into the pole attachment rates of
PMLP. As DTC has acknowledged, the goal in adopting a pole attachment formula was to
encourage streamlined proceedings rather than costly, full blown rate cases. A-R Cable Servs.

Inc., et al. v. Mass. Elec. Co., D.T.E. 98-52, at 7 (1998). In the interest of streamlining this
proceeding, the DPU believes that the issues are most appropriately addressed in separate
phases. First, it must be determined whether, as a matter of law, the previously established
Massachusetts Formula should be applied to PMLP’s attachment rates. Second, once the legal
standard is established, the facts specific to PMLP must be considered in order to determine
the maximum pole attachment rates that PMLP may charge.

If adopted, DTC’s proposed two-phase inquiry will not prejudice any party to this case.
It is particularly important to conduct this proceeding in an efficient manner given the short
deadline for a final Order established in 220 C.M.R. § 45.08. A two-phase inquiry will
narrow the issues for discovery and hearing, and avoid a more costly and time-consuming
proceeding. Accordingly, DPU encourages DTC to proceed with the proposed two-phase

inquiry.

Intervenor Status

On May 8, 2014, Ashburnham Municipal Light Plant (“AMLP”) filed a Petition to
Intervene in D.T.C. 14-2, requesting full party intervenor status. According to G.L. c. 30A,
§10, an entity requesting intervention must demonstrate that they are substantially and
specifically affected by the proceedings. Agencies may allow such entities to intervene in the
whole or any portion of the proceeding. G.L. c. 30A, §10.

DPU submits that AMLP, as a municipal light plant with pole attachments, has
demonstrated a sufficient interest in this proceeding to be a limited participant. As a limited
participant, AMLP will be allowed to receive copies of all documents and, most importantly,
will be allowed to submit a legal brief on threshold question of whether the Massachusetts
Formula applies to municipal light plants and municipal lighting commissions established
pursuant to G.L. c. 164. Accordingly, DPU does not object to AMLP’s participation as a
limited participant in this matter.
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DPU submits, however, that AMLP has not shown that it is substantially and
specifically affected by the complaint by Comcast against PLMP and, therefore, AMLP’s
request for full-party status should be denied. To the extent a dispute arises, AMLP has its
own set of facts that will need to be applied to the applicable formula to determine the
maximum pole attachment rate that AMLP can charge (i.e., the pole attachment rate
established in this proceeding for PMLP will not apply to AMLP). The fact that this
proceeding may include issues of a potentially precedential value is not sufficient to
demonstrate that AMLP is substantially and specifically affected by its outcome. See
Massachusetts Electric Company, D.P.U. 95-40, at 6 (1995). In addition, it would be
burdensome and inefficient to investigate facts specific to AMLP in this proceeding, especially
given the limited timeframe for resolution. For these reasons, DPU requests that AMLP be
granted limited participant status in this proceeding.

Proposed Procedural Schedule

As a general procedural matter, DPU requests that DTC extend the 180 day deadline to
issue a final Order by 30 days from September 15, 2014 to October 15, 2014 in light of the
30 day extension granted PMLP to respond to Comcast’s complaint. All deadlines in DTC’s
proposed procedural schedule circulated on May 13, 2014 should be extended generally to
account for this new final Order deadline. Additionally, in setting a procedural schedule, DPU
requests a minimum of three weeks for the submission of initial briefs and two weeks for the
submission of reply briefs. Further, DPU requests that the discovery period be extended until
ten days prior to the start of any evidentiary hearing. Such extension will allow the parties
adequate time to conduct discovery and will narrow the issues for hearing. It will also permit
discovery on any intervenor pre-filed testimony. Finally, DPU asks that, to the extent the
parties agree to engage in settlement negotiations, all procedural deadlines should be tolled
during this period. DPU proposes that, if the DTC adopts a two-phase proceeding, the DTC
set a date for the parties to submit a joint proposed Phase II schedule for DTC consideration.

For the reasons set forth above, DPU supports the modified schedule proposal set forth
by DTC.

Respectfully Submitted,

/s/
Alison Lackey, Esq.
Department of Public Utilities

Enc.
cc: Service List, D.T.C. 14-2



