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RULING REGARDING DISMISSAL PURSUANT TO A SHOW CAUSE ORDER 

Introduction.

On November 6, 2002, an Order to Show Cause was issued, requiring the parties to provide, within thirty days, good cause why this case should not be dismissed.  On December 4, 2002, Father’s attorney requested that this matter not be dismissed pending resolution of a dispute with Boston Public Schools (Boston) regarding compliance with an agreement regarding reimbursement for transportation for Student to and from his special education placement. 

On December 9, 2002, the attorney for Waltham Public Schools (Waltham) requested that this matter be dismissed in its entirety because the only issue in dispute involves the alleged failure to comply with an agreement, and the Bureau of Special Education Appeals (BSEA) does not have jurisdiction over agreements.

Several BSEA decisions have concluded that enforcement of an agreement does not fall within the jurisdiction of the BSEA unless the agreement is included within the student’s Individualized Education Program (IEP).
  None of these decisions (including a decision by this Hearing Officer) considered the possibility that Section 1415(b)(6) of the Individuals with Disabilities Education Act (IDEA) may grant jurisdiction to an administrative Hearing Officer to consider and resolve disputes regarding settlement agreements.  

I now re-visit this jurisdictional issue in light of Section 1415(b)(6) and the judicial decisions interpreting it.

Policy Considerations.

Before discussing Section 1415(b)(6), I will review briefly the policy considerations relevant to BSEA jurisdiction over agreements that resolve special education disputes.  

In a variety of contexts, the federal courts have consistently stated that settlement agreements are encouraged as a matter of public policy because they promote the amicable resolution of disputes and reduce litigation within the courts.
   The federal special education statute (IDEA) has explicitly adopted this federal policy by including a detailed section describing a state’s mandate to establish procedures that allow parties to resolve special education disputes through mediation.
  

The federal Third Circuit Court of Appeals has explained the relevance of this policy to the question of whether a special education settlement agreement should be enforced:

We are concerned that a decision that would allow parents to void settlement agreements when they become unpalatable would work a significant deterrence contrary to the federal policy of encouraging settlement agreements. . . .  In this case, public policy plainly favors upholding the settlement agreement entered between D.R.'s parents and the Board.

Relying on these policy considerations, a federal District Court has held that an administrative Hearing Officer may enforce the terms of a voluntary settlement agreement entered into between parents and the school district for the purpose of resolving a special education dispute.
 

I recognize that there are policy considerations which argue against BSEA enforcement of settlement agreements, as recently articulated by a BSEA Hearing Officer.
  However, I conclude that the enforcement of settlement agreements by BSEA Hearing Officers is supported by the underlying purposes of the IDEA.
  And, in the words of the United States Supreme Court, “public policy wisely encourages settlements.”
  

Jurisdiction under the Federal Special Education Statute.

Since a BSEA Hearing Officer has limited (as compared to general) jurisdiction, the authority to address a voluntary settlement agreement must be found within the statutory or regulatory language establishing the due process procedures for resolution of special education disputes.

Section 1415(b) of the IDEA provides in relevant part:

The procedures required by this section shall include – . . .

(6) complaints with respect to any matter relating to the identification, evaluation, or educational placement of the child, or the provision of a free appropriate public education to such child; . . . .

Two federal District Courts have considered whether section 1415(b)(6) grants jurisdiction to an administrative Hearing Officer over a voluntary settlement agreement.  These cases arose in the context of the moving party seeking to enforce the settlement agreement in court, prior to the Hearing Officer having addressed the matter.  

Both federal Courts concluded that a claim that the school district had failed to comply with the settlement agreement is essentially a "complaint" within the meaning of section 1415(b)(6), thereby falling within the jurisdiction of the administrative due process hearing.  In each case, in order to exhaust administrative due process procedures, the Court ordered that the matter be returned to the Hearing Officer for consideration of this issue.

Similarly, a third federal District Court concluded: “The issue of whether a breach existed of any settlement between the parties is itself an entire new issue to be complained of and put through the proper administrative process.”

The First Circuit Court of Appeals has also considered section 1415(b)(6) with respect to the authority of a Hearing Officer.  The parents had alleged that the school district failed to implement an amended Individualized Education Plan [sic] (referred to by the Court as the “amended Plan”).  The parties had withdrawn their request for an administrative due process hearing after agreement was reached regarding the amended Plan.  Within the amended Plan, there were mutual promises by the parties, including a commitment by the parents that the student would attend classes and complete assignments and a commitment by the school district to conduct air quality tests and evaluate the placement after a ten-week transition period.

In determining whether the Hearing Officer has the authority to consider parents’ claims, the First Circuit discussed the scope of the administrative due process hearing:

The scope of the due process hearing is broad, encompassing "complaints with respect to any matter relating to the identification, evaluation, or educational placement of the child, or the provision of a free appropriate public education to such child." Id. § 1415(b)(6).

The Court found that prior to consideration by a federal court, the Hearing Officer must review parents’ “complaints” which include the failure to implement what was agreed upon by the parties.  The Court did not give significance to the fact that the parties’ agreement was memorialized within an amended Individualized Education Plan as compared to a more traditional settlement agreement.  Rather, the Court explained that parents’ “complaints relate unmistakably” to what must first be considered by the Hearing Officer pursuant to section 1415 (b)(6) – that is, the “evaluation and educational placement of [student] in the Coventry school system and to the provision of a free appropriate education there”.

I am not aware of any other judicial decisions interpreting Section 1415(b)(6) of the IDEA with respect to the issue of a Hearing Officer’s jurisdiction over settlement agreements.

I conclude that section 1415(b)(6) of the IDEA, as interpreted by the federal judicial decisions discussed above, grants to a BSEA Hearing Officer jurisdiction over the agreement in the present dispute.  Were a BSEA Hearing Officer not to exercise jurisdiction over this agreement, the parties would not have the opportunity to exhaust administrative due process procedures.

Order.

For the above reasons, this matter may not be dismissed for lack of jurisdiction.  The Show Cause Order is EXTENDED through the close of business on January 16, 2003.  This case will be dismissed unless a party indicates in writing, on or before January 16, 2003, good cause why the case should not be dismissed.

Waltham Public Schools (Waltham) is DISMISSED as a party in this dispute since the only remaining issue (compliance with the agreement between Father and Boston) does not involve Waltham.

By the Hearing Officer,

_________________

William Crane

Dated: December 16, 2002
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