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In the matter of: Appeal number: BR-l2l2?2 

Introduction and Procedural History of this Appeal 

The claimant appeals a decision by~, a review examiner of the Department of 
Unemployment Assistance (DUA), to ~oyment benefits for the summer of 2011. We 
review, pmsuant to our authority under G.L. c. ISlA,§ 41, and reverse. 

The claimant filed a claim, effective June 20, 2010, after he was laid off from a full-time 
· teaching position. He was approved for benefits. At the end of his benefit year, a new claim was 

filed for the claimant, effective June 19, 2011. He was then denied benefits, beginning the week 
ending .June 25, 2011, in a determination issued on August 22, 2011. The claimant appealed the 
determination to the DUA hearings department. Followi11g a hearing on the merits, attended by 
both parties, the review exan1inm: affmned the agency's initial deterrnimtion and denied benefits 
in a decision rendered on November 10,2011. 

Benefits were denied after the review examiner determined that. the claimant had reasonable 
assmance of re-employment, pmsuant to G.L. c. 151A, § 28A, from tllis employer for the 2011-
2012 school year in.the same capacity as he had been working in the 2010-2011 school year. 
After considering the recorded testimony and evidence fmm the hearing, the review exanliner' s 
decision, and the clain1ant' s appeal, we remanded the case ·to the review exan1iner to clarify 
several of the key dates which affect the outcome of the case. Both pmiies attended the remand 
hearing. Thereafter, the review exaniip.er issued his consolidated findings of fact Our decision 
is based upon our review of the entire record. 
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The issue on appeal is whether the reasonable assmance of re-employment as a substitute teacher 
for the 2011-2012 school year disqualifies the claimant from receiving benefits for the summer 
of 2011, where his active unemployment claim is based on wages fi·om a position from which he 
was laid off in June 201 0. 

Findings of Fact 

The review examiner's consolidated findings of fact and credibility assessments are set forth 
below in their entirety: 

1. On October 26, 2010, the claimant, who had been laid off fi·om his full-time 
teaching positio11 in June 2010 ·and was collecting unemployment benefits, was 
awarded a spot on the employer's substitute teacher list. 

2. The claimant was a substitute teacher for the remainder of the 2010-2011 
academic year. 

3. On June. 3, 2011, the claimant received reasonable assurance that he was, again, 
awarded a spot on the employer's substitute teacher list for the 2011-2012 
academic year. 

4. The claimant filed a new claim for benefits on June 24, 2011, effective week 
ending June 25, 2o 11. 

5. On Av~Wst 22, 2011, the DUA issued a Notice of Determination of Eligibility 
under Section 28A ("Notice") indicating that, since the claimant had reasonable 
assurance that he would be returning to work as a substitute teacher for the 20·1 J-
2012 school year, he was disqualified from receiving unemployment benefits. 

6. On August 31, 2011, the claimant appealed the Notice and requested a hearing on 
thematter. · 

7. The claimant's sequence 002 claim included $13,840.89 in wages eamed between 
April!, 2010 and June 30, 2010 while the claimant was as a full-time teacher for 
the employer. 

7. The benefit year ending date for the claimant's sequence 001 claim was Jlme 18, 
2011. 

Ruling of the Board 

The Board adopts the review examiner's consolidated findings of fact. In so doing, we deem 
them to be suppmted by substantial and credible evidence. However, we reach our own 
conclusions of law, as are discussed below. 
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G.L. c. 151A, § 28A, states in relevant part, as follows: 

Benefits based on service in employment as defined in subsections (a) and (d) of 
section four A shall be payable in the same amount, on the same terms and subject 
to the same conditions as benefits payable on the basis of other service subject to 
this chapter, except that: 

(a) with respect to serviCe perfmmed in an instmctional, ... capacity for an 
educational institution, benefits shall not be paid on the basis of such services for 
·any week commencing during the period between two successive academic years 
or terms, . . . to any individual if such individual performs such services in the 
first of such academic years or terms and if there is a contract or a reasonable 
assurance that .such individual will perform·services in any such capacity for any 
educational institution in the second of such academic years or terms ... 

As an initial matter, we note that the review exantiner's findings reference two claims flied by or 
for the claimant. The first was filed in June 2010 (sequence 001) after he was laid off from his 
full-time teaching position. The second was filed in June 2011 (sequence 002), after which he 
was disqualified for benefits for the summer of 2011. 

The August 22, 2011 determination which was appealed by the claimant related not to the 
sequence 002 claim, but to the sequence 001 claim, On the determination itself, the benefit year 
expiration date is June 18, 2011. The DUA's records also show that the claimant still certified for 
benefits on the sequence 001 claim after June 2011. See Remand Exhibit #6. He had qualified for 
Emergency Unemployment Compensation (EUC) benefits and elected to stay on the sequence 
001 c1aini. Indeed, we see no indication at all that the·claimant has· collected benefits on the 
sequen,ce 002 Clain1. Thus, to determine whether the claimant is disqualified for benefits in the 
summer of2011, we must focus on the sequence 001 claim. 

We have held previously that the relevant time period to. examine when dctennining wi1cthcr a 
claimant is disqualified under G.L. c. 151A, § 28A is the base period, not the benefit year. See 
BR-1 09037-0P· (September 3, 2009) .. Therefore, the issue here is not whether the claimant is 
disqualified for benefits under G.L. c. 151A, § 28A based on reasonable assurance of re­
employment given by this employer in the benefit year, but whether he should be disqualified 
based on his separation in 'the base period. In this ease, he should not be disqualified. Even 
though the claimant has received reasonable assurance of re-employment by this employer, he 
still qualifies for benefits based on his lay off during the base period. · 

We, therefore, conclude as a matter of law that the claintant is not disqualified, pmsuant to G.L. 
c. 151A, § 28A, for benefits for the surmner of 2011, because the claimant's eligibility for 
benefits is still based on f11ll-time employment from which he was laid off in .Tune 2010. 
However, his substitute teaching wages may not be used to calculate his benefit rate. 
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The review examiner's decision is reversed. The claimant is entitled· to receive benefits J:or the 
week ending June 25, 201.1, and for subsequent weeks u1 the smnn1er of 20) I, if otherwise 
eligible. None of the wages the claim.ant was paid during the 201 Oc2011 academic year as a 
substitute teacher may be used to establish the claimant's benefit rate between June 25,2011 and· 
the cornhlencement of the next school term. DUA' s Determinations Unit must determine the 
claimant's benefit rate consistent with this decision. 
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