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April 7, 2006

Wesley E. Stimpson

65 E. India Row, Unit 36E

Boston, MA 02110-3323

Re:  Advisory Ruling Request #2006-01

Dear Mr. Stimpson:

The Board of Registration of Hazardous Waste Site Cleanup Professionals (“Board”) has received your letter dated January 9, 2006, requesting that the Board render an advisory ruling pursuant to Part 5 of the Board’s regulations.  See 309 Code Mass. Regs. (“CMR”) 5.00 et seq.  Your request for an advisory ruling concerns the Board’s interpretation of its Rule of Professional Conduct at 309 CMR 4.03(12) and whether that Rule would apply to you if you review another LSP’s proposed MCP submittal and offer advice to that LSP regarding that submittal through a peer review program being developed by the LSP Association for its members.  Specifically, you would like to know whether, as a volunteer peer reviewer serving in this program, you could be held responsible for violations of the Board’s Rules of Professional Conduct committed by the LSP you assisted in connection with an MCP submittal you reviewed and commented on.

I.  FACTS

Based on your letter, the Board understands the facts that give rise to your request to be as follows:

The initial Peer Review program currently being developed by the LSP Association is quite limited; however, it may be expanded in the future if it proves to be successful.  

The initial phase of the program has the following features.  First, all peer reviewers will be volunteers, receiving no compensation.  In this initial phase, the peer reviewers will be selected from the LSP Association’s Loss Prevention Committee, the LSP Association’s Technical Practice Committee, and the LSP Board.  When the LSP Association receives a request for peer review assistance from an LSP who is a member of the Association, the Association will assign a single peer reviewer.  The requesting LSP will be able to ask for a reviewer with expertise in a certain area, but s/he cannot request a specific peer reviewer by name.  In the initial phase of the program, the peer reviewer assigned will review only a draft Response Action Outcome (“RAO”) or a draft Downgradient Property Status (“DPS”) Opinion prepared by the requesting LSP.  The peer reviewer will evaluate the documents composing the submittal against criteria on checklists published by MassDEP and utilized by the Audit Section in the Bureau of Waste Site Cleanup.
  The peer reviewer will complete the applicable checklist and will provide a copy of it to the requesting LSP.  The peer reviewer will also return the draft RAO or DPS submittal documents along with his/her comments in the margin of the documents.  The requesting LSP with then have an opportunity to discuss the review results with the peer reviewer.  Although you do not state this specifically, you imply and we assume that the requesting LSP remains completely free to accept or to reject any advice or suggestions offered by the peer reviewer.  At the end of the process, the LSP Association will ask the requesting LSP for a “nominal donation” to the Association; however, the peer reviewer will receive no compensation.

In your letter requesting an Advisory Ruling, you also stated that the LSP Association is considering expanding this program in a second phase if the initial program is well received.  In that second phase, the program would offer “mentoring/review services” during the development of the initial conceptual site model and subsequently during execution of the work scope and preparation of deliverables during Preliminary and Comprehensive Response Actions under the MCP.  You state that during this expanded second phase of the program the LSPs who provide mentoring services “would most likely be nominally compensated for their services.”

II.  ADVISORY RULING REQUESTED

You have requested that the Board provide you with a formal advisory ruling interpreting the Board’s Rule of Professional Conduct at 309 CMR 4.03(12) and advising you what responsibilities and obligations, if any, this Rule imposes upon you an LSP were you to participate as a peer reviewer and/or mentor under both the currently proposed, initial phase of the LSP Association’s peer review program and the possible expanded phase.  

III.  REQUESTOR’S VIEWS
In seeking this advisory ruling interpreting the Board’s Rules of Professional Conduct in these circumstances, you have included in your request your own view in support of the conclusion that 309 CMR 4.03(12) does not apply at all to peer reviewers and mentors in the above-described program.  Specifically, you state that an LSP who participates as a peer reviewer or mentor in this program would not be “involved in a management or review capacity at a disposal site” within the meaning of that phrase in Section 4.03(12).  

IV.  ANALYSIS

A.  Threshold Issues
Before issuing an advisory ruling on any question, the Board first must determine that the request meets the threshold requirements set forth in the regulations.  

First, the Board's regulations require that a request for an advisory ruling be submitted in writing and signed and dated by a LSP.  See 309 CMR 5.02(3).  Because you are an LSP and you submitted your request in a signed and dated letter, these threshold requirements have been met.  

Second, a request must pertain only to an interpretation of the Board's Rules of Professional Conduct.  See 309 CMR 5.01(1).  Your request meets this requirement as well.  

Third, a request must “state clearly and concisely the substance or nature of the request, including all relevant and material facts pertinent to the request.”  While the Board finds that this requirement has been met with respect to the initial phase of the program, it has not been met with respect to the expanded phase, for which all the material details of the program have yet to be established.  Thus, the Board cannot issue an advisory ruling with respect to the expanded phase of the program.  If and when the all the material details of that program become established, you may submit another request for an advisory ruling with respect to it.

Finally, the Board must elect to issue the requested advisory ruling.  The Board is not required to do so.  In deciding whether to issue a formal advisory ruling, the Board examines the importance of the question asked and whether the circumstances that gave rise to the question are either: (a) presently posing uncertainty for the LSP about a proposed course of action or (b) likely to reoccur and pose that uncertainty repeatedly.  After making that examination here with respect to the initial phase of the peer review program, the Board has decided that the question you raise is an important one.  It is presently posing uncertainty for you, and it would arise for each LSP who is considering participating in the initial phase of the LSP Association’s peer review program as a reviewer.  Until this question is answered, LSPs are likely to be deterred from participating in the program.  

Therefore, the Board has elected to issue a formal advisory ruling with respect to the question you raised, but only in connection with the initial phase of the program.

B.  Advisory Ruling Analysis
The Board hereby rules that 309 CMR 4.04(12) does not apply to LSP peer reviewers in the initial phase of the LSP Association’s peer review program, described above, so long as certain conditions are met.

Section 4.04(12) states as follows:

An LSP who is involved in a management or review capacity at a disposal site will be considered responsible, along with a second LSP, for the second LSP’s violation of the Board’s Rules of Professional Conduct set forth in 309 CMR 4.00 if he or she:

(a) orders, directs, or formally ratifies Professional Services and/or an Opinion being conducted or prepared by the second LSP; 

(b) recognizes that the Professional Services and/or Opinion violate an obligation or prohibition contained in the Rules of Professional Conduct; and 

(c) fails to take reasonable steps to attempt to avoid or mitigate this violation.

By its terms, this Rule applies only to LSPs who are involved in either a “management” or a “review” capacity at a disposal site and who meet the other elements of this Rule.  Here, because the LSP Association’s peer reviewers do serve in a form of “review capacity,” the question is whether the other elements of this rule would ever apply to them.  In the Board’s view, there are situations when those elements would apply.  

The key element of the Rule that is of concern here is (a) – “orders, directs, or formally ratifies Professional Services or an Opinion being conducted or prepared by the second LSP.”  If, for example, the peer reviewer selected by the LSP Association were a member of the requesting LSP’s firm and served as the requesting LSP’s manager or supervisor, the peer reviewer could be in a position to order, direct, or formally ratify
 aspects of the requesting LSP’s RAO or DPS submittal.  In that circumstance, the peer reviewer would be subject to the obligations of 309 CMR 4.03(12).  So would an LSP who, while not a member of the requesting LSP’s firm, had some other material relationship to the site that allowed him or her some authority to order, direct, or formally ratify aspects of the RAO or DPS.  Examples here include (1) a PRP or PRP’s agent who serves as the peer reviewer for the LSP working on that PRP’s site and (2) a peer reviewer who serves as the technical representative for any third party (insurance company, prior site owner, PRP at the upgradient source, etc.) paying for the 21E-related activities that are the subject of the requesting LSP’s RAO or DPS. 

Other peer reviewers in the initial phase of the LSP Association’s program who are in no position whatsoever to order, direct, or formally ratify Professional Services or an Opinion being conducted or prepared by the requesting LSP are not subject to 309 CMR 4.03(12).

V.  Conclusion -- Advisory Ruling

The Board hereby advises you that if you (or any other LSP) are involved as a peer reviewer in the initial phase of the LSP Association’s peer review program, you will not be subject to the provisions of 309 CMR 4.03(12) on the following conditions:

(a) The material elements of the initial phase of the LSP Associations’ peer review program remain as stated above, including without limitation the following: neither the peer reviewers nor their firms will receive any compensation for the peer reviewer’s services.  (The LSP Association may ask the requesting LSP to make a nominal donation to the LSP Association.)

(b)  Both you and the requesting LSP sign a written document stating that the comments, advice, and recommendations you offer to the requesting LSP are not binding and that the requesting LSP is free to accept or reject your comments, advice, and recommendations in whole or in part.

(c) You and the requesting LSP are not in the same firm.

(d) You do not have some other material relationship to the site (see analysis above) that affords you some authority to order, direct, or formally ratify aspects of the RAO or DPS being reviewed.

Please be advised that all advisory rulings issued by the Board are public documents and are available for public inspection.  They are also published on the Board’s website.  Your name and any other identifying information will not be included in such publication or circulation unless you consent to allowing the public disclosure of your name.  Please advise me whether you will so consent.






Sincerely,

The Board of Registration of Hazardous Waste Site Cleanup Professionals






By: _________________________________







Janine Commerford







Chair

� See, e.g., the DEP BWSC RAO Technical Screening Audit Form.


� In this context, “formally ratifies” means that an LSP with authority to approve, disapprove, and/or modify the LSP’s work has actually reviewed proposed work, work completed to date, and/or a proposed submittal to MassDEP and either approved it in some way (e.g., by signing off) or allowed it to proceed.
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