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September 13, 2007

Lawrence Feldman

GZA GeoEnvironmental, Inc.

One Edgewater Drive

Norwood, MA 02062

Re: 
Request for Advisory Ruling


No. 07-01

Dear Mr. Feldman:

The Board of Registration of Hazardous Waste Site Cleanup Professionals has received your letter dated May 9, 2007, requesting that the Board render a formal advisory ruling pursuant to 309 CMR 5.00.  This letter, while not a formal advisory ruling, constitutes the Board’s response to your request.  

I.  Your Request for an Advisory Ruling

Your request seeks “clarification” regarding how the Board interprets its Rules of Professional Conduct, especially 309 CMR 4.02(2), 4.02(3), and 4.03(2), in the context of an LSP who is relying in part on the work of other professionals in the formulation of his or her Waste Site Cleanup Activity Opinions.  Specifically, you ask whether you and other LSPs “may rely fully on the advice of other qualified professionals for those parts of our Opinions that are outside our personal expertise.”  For example, you ask, is it permissible to “rely fully on the remedial design prepared by one of my engineering colleagues, rather than having to independently check her calculations”?  If this is permissible, you ask the Board to “explain the criteria it uses in balancing the requirements” of 4.02(3) and 4.03(2) to reach this conclusion.  If, however, the Board views full reliance of this type to be impermissible, you ask the Board “to define what steps, in its collective opinion, an LSP must take before he or she can feel comfortable relying on the advice, opinions, and certifications of another professional, laboratory, or service provider.”

II.  Threshold Requirements Not Met
Before issuing an advisory ruling on any question, the Board first must determine that the request meets all threshold requirements set forth in the regulations.  One of those requirements is that a request must “state clearly and concisely the substance or nature of the request, including all relevant and material facts pertinent to the request.”  See 309 CMR 5.02(4).  

With respect to your request, the Board did not find that the factual circumstances are clearly enough described to issue a formal advisory ruling.  What specific steps an LSP must take before he or she can rely on the advice or services of another professional, a laboratory, or a service provider (herein referred to collectively as “other professionals”) will vary depending on the circumstances.  Given that an advisory ruling is binding on the Board in any subsequent disciplinary proceeding, the Board has determined that before issuing an advisory ruling it should examine the facts at or near the level of detail it would examine those facts in a disciplinary case.   That level of detail is not approximated in your request.  As a result, the Board is unable to issue an advisory ruling in response to your request. 

III.  Informal Guidance

Although the Board has concluded that it is prohibited by its regulations from issuing a formal advisory ruling in response to your request, it has decided to offer the following general guidance, which is similar if not identical to the type of guidance that the Board provided to LSPs at the Professional Conduct Course offered by the Board from 2003 to 2005.  

The Board hereby informs you that the statements made here are not intended to, nor do they, supersede existing law, regulation, or previous advisory rulings, nor do they create any right, benefit, or responsibility, substantive or procedural, enforceable against the Board, its individual members, or the staff.

A. The key requirements and Rules of Professional Conduct that apply when LSPs rely on other professionals

In your letter, you preface your questions about an LSP’s responsibilities regarding the use of other professionals with citations to 309 CMR 4.02(2), 4.02(3), and 4.03(2).  Please be advised that additional Rules of Professional Conduct and other requirements may also come into play when the Board, in the context of a disciplinary case, examines whether an LSP has properly selected, overseen, and/or relied on the work conducted by another professional.  These additional Rules and requirements include, without limitation, the following ones, which are cited on each BWSC Transmittal Form as part of the LSP’s attestation: 

· The attestation on every Transmittal Form that the LSP has “personally examined and [is] familiar with this transmittal form, including any and all documents accompanying this submittal.”  [Emphasis added.]  

Comment:  LSPs are required to “personally examine” and be “familiar with” all documents prepared by another professional that are submitted with their Opinions.  This requirement at least opens the door to an inquiry by a Complaint Review Team (“CRT”) whether the LSP used “reasonable care and diligence” (see below) during his or her examination of the documentation when that documentation includes significant errors or omissions. 

· The additional LSP attestation on every Transmittal Form that what is being submitted has been “developed and implemented” in accordance with the applicable provisions of the MCP and is “appropriate and reasonable to accomplish the purposes of such response action” as set forth in the MCP.

· 309 CMR 4.02(1) [“act with reasonable care and diligence”].  

Comment:  In all his or her Professional Services, including the selection and oversight of other professionals, an LSP must act with reasonable care and diligence, and apply the knowledge and skill ordinarily exercised by LSPs in good standing practicing at that time.

· 309 CMR 4.03(3) [three separate requirements including, without limitation, the requirement to “exercise independent professional judgment”].

Comment:  Just as an LSP cannot acquiesce to the wishes of his or her client or supervisor when doing so would compromise an LSP’s independent professional judgment, an LSP cannot relinquish his or her independent professional judgment when dealing with or relying on another professional.

B. LSPs are responsible for the shortcomings of others if they knew or should have known of those shortcomings and failed to address them.

At the Board’s Professional Conduct Course, the Board’s presenters offered some guidance to LSPs regarding their responsibilities for work performed by other professionals.  One message offered was that LSPs can be held responsible when they (a) fail to select qualified professionals, (b) fail to ensure that other professionals have all the data and information they need; (c) fail to oversee the work of other professionals as required by 309 CMR 4.03(2), or (d) fail to personally examine and become familiar with reports prepared by other professionals that are submitted to MassDEP.  

But even when all of these are done, an LSP may still be cited for misconduct under certain circumstances.  At the Board’s Course, one additional general rule discussed was that the Board would hold an LSP responsible for the shortcomings of others if the LSP either knew or should have known of the shortcomings at the time he or she signed the LSP Opinion and failed to address them.  This general rule is the logical implication of both 309 CMR 4.03(3)(b) (follow the requirements of the MCP) and that part of an LSP’s attestation on every Transmittal Form stating that what is being submitted has been “developed and implemented” in accordance with the applicable provisions of the MCP and is “appropriate and reasonable to accomplish the purposes of such response action” as set forth in the MCP.  For an LSP to make this attestation, he or she must have done more than simply examined and become familiar with another professional’s report.  He or she must also address and correct any MCP shortcomings that he or she has identified during that examination.  An LSP who becomes aware of such a shortcoming, fails to address it, and then signs the attestation has committed misconduct that can result in discipline by the LSP Board.

Of course, an LSP who does not identify a shortcoming in another professional’s report is not relieved of responsibility if he or she could have identified the problem by exercising reasonable care and diligence.  That the LSP conducted an inadequate examination of the report is no defense.

One question raised in your request for an advisory ruling is how much examination of the work or the reports of another professional is adequate.  The answer to this question was not discussed in detail at the Board’s Course, for it is best left to case-by-case determination in light of all the relevant facts and circumstances.  Indeed, this was one of the key messages the Board intended to convey with the spirited case-study discussions participants engaged in during the Course, namely, whether a violation has occurred (and how serious it is) depends greatly on the specific facts and circumstances in each particular case.  

C. The Board’s informal advice:  Exercise reasonable due diligence with respect to selecting and working with other professionals.

With respect to working with other professionals, the Board’s general advice to LSPs at the Professional Conduct Course and today is the same:  Exercise reasonable due diligence with respect to selecting and working with other professionals.  Doing this means diligently attempting to follow all the applicable Rules of Professional Conduct and Transmittal Form attestation requirements.  Select all other professionals carefully.  Give them thorough instructions and all the data and information they need to complete the task in compliance with the MCP.  Oversee their work, at least periodically.  Be especially careful and attentive when potential receptors are at risk.  Look for shortcomings in the professional’s work, and correct those shortcomings when you identify them, especially when they do not comport with the MCP.  Ask questions when the actions other professionals take, or the material statements they write in reports, do not make sense to you.  And document your interactions with other professionals.  While such documentation is always a good practice for LSPs generally, it can also help demonstrate to a CRT that the LSP was not remiss in overseeing another professional.

III.  Conclusion

For the reasons stated above, the Board cannot issue the advisory ruling you requested.  However, we hope the general guidance provided above will be useful to you.  If you wish to provide the Board with a particular factual circumstance you are facing in connection with another professional on whom you are relying, the Board would consider issuing an advisory ruling in response to that new request.

We understand that you have consented to the inclusion of your name in any publication or circulation of this response to your request for an advisory ruling.  See 309 CMR 5.04(2).



Sincerely,



Janine Commerford



Chair of the Board
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