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At an evidentiary prehearing conducted on February 1, 2007 the School District indicated that it would be calling Riley’s pediatrician, Dr. Kilduff, as a witness and that it would be requesting a subpoena.  On February 2, 2007 Father sent a motion to remove
 Dr. Kilduff from the School District’s witness list.  Blue Hills sent an opposition to Father’s motion on February 5, 2007.  

After consideration of the Parties’ pleadings, Father’s motion to quash is denied.  Parents, through Father, have asserted that Riley requires home tutoring pursuant to the recommendation of his doctor.  As such Father has put this issue into evidence at hearing.  Blue Hills is entitled to present a defense to these claims.  There is no physician-patient privilege in Massachusetts that would prevent Dr. Kilduff’s testimony; see e.g., Commonwealth v Bishop, 416 Mass. 169 (1993).
   

Father has also asserted that a subpoena not be issued because Blue Hills must provide Riley with home tutoring because his doctor had, on December 6, 2006, issued a physician’s statement for temporary home education pursuant to 603 CMR 28.03 (3).  The Massachusetts Department of Education regulations have set forth the legal standards for determining whether tutoring at home must be provided by a school district.  The regulations state in pertinent part as follows: 

“Upon receipt of a physician's written order verifying that any student enrolled in a public school or placed by the public school in a private setting must remain at home or in a hospital on a day or overnight basis, or any combination of both, for medical reasons and for a period of not less than fourteen school days in any school year, the principal shall arrange for provision of educational services in the home or hospital. Such services shall be provided with sufficient frequency to allow the student to continue his or her educational program, as long as such services do not interfere with the medical needs of the student…”

The Massachusetts Department of Education (DOE) has issued written guidelines regarding the implementation of these regulations though its Question and Answer Guide on the Implementation of Educational Services in the Home or Hospital, 603 CMR 28.03 (3) (c) and 28.04 (4) (issued February 1999, revised February 2005), (hereafter the DOE Home and Hospital Guide). 

“The intent of this regulation on home or hospital instruction is to provide a student receiving a publicly funded education with the opportunity to make educational progress even when a physician determines that the student is physically unable to attend school. While it is impossible to replicate the total school experience through the provision of home/hospital instruction, a school district must provide, at a minimum, the instruction necessary to enable the student to keep up in his/her courses of study and minimize the educational loss that might occur during the period the student is confined at home or in a hospital;” see DOE Home and Hospital Guide Question 1, Paragraph 2. 

“A public school student who, due to documented medical reasons, is confined to home or a hospital for not less than fourteen (14) school days during the school year, is entitled to receive home/hospital educational services as described under 603 CMR 28.03(3)(c). DOE Guide Question 2, paragraph 1. For both public school students and private school students, the justification for any needed home or hospital instruction must be documented by a student's personal physician;” see DOE Home and Hospital Guide Question 2, Paragraph 3.

“Once the student's personal physician determines that a student's medical condition will require either hospitalization or home care for not less than 14 school days, the physician must notify the school district responsible for the student in order to begin the home/hospital instruction process. The student's physician must complete a Department of Education form 28R/3 (or equivalent signed statement) and submit it to the student's building principal or other appropriate program administrator. At a minimum the physician's signed notice must include information regarding: 

· the date the student was admitted to a hospital or was confined to home; 

· the medical reason(s) for the confinement; 

· the expected duration of the confinement; and 

· what medical needs of the student should be considered in planning the home or hospital services” see DOE Home and Hospital Guide Question 3, Paragraph 1

“Home and hospital educational services under 603 CMR 28.03(3)(c) must begin without undue delay after the school district receives written notice from the student's physician that such services are necessary;” see DOE Home and Hospital Guide Question 3, Paragraph 3. 

This student’s 28R/3 form however is not valid.
  

Dr. Kilduff has checked off the box that indicates that the student will require educational services at home for recurrent periods of 14 days, that will accumulate to more than 14 days in the school year. 

Under the caption regarding the medical information the school district should consider when planning education services Dr. Kilduff writes:

“Pt
 having symptoms that prevent him from attending school”

Dr. Kilduff has also checked off the box that states that the student’s health will not affect the provision of full educational services.  Under this he writes:

“unable to state as medical condition remains obscure”


The date by which the student is expected to return to school is blank.

This physician’s statement does not have the date this student was confined to home, the expected duration of the confinement to the home, the medical reasons for the confinement to the home or what medical needs of this student must be considered in planning home services; see Attachment A.  In fact, Riley is currently attending school; see Blue Hills response.  The physician’s statement on its face does not show that the student requires home tutoring because he has a medical condition that prevents him from being educated at home.  Therefore Blue Hills is not required to provide home tutoring services pursuant to 603 CMR 28.03 (3).  

The issues for hearing are whether Riley’s IEP provides him with a free appropriate public education (FAPE) in the least restrictive environment (LRE) and if not whether Riley requires home tutoring in order to receive a FAPE or requires home tutoring because he has a medical condition that requires that he be educated at home.  Dr. Kilduff’s physician’s statement does not answer these questions.  Therefore Dr. Kilduff is needed to provide these answers.  Blue Hills is entitled to cross-examine Dr. Kilduff regarding his opinions.  Therefore Parents’ motion to quash is DENIED. 

By the Hearing Officer:

Joan D. Beron

Dated: February 8, 2007

� Riley is a pseudonym used for confidentiality and classification purposes in publicly available documents. 


� Father’s motion will be considered a motion to quash the subpoena.  If allowed Dr. Kilduff would not be required to testify.


� Even in cases where a privilege exists, that privilege is waived if a Party introduces the issue as part of his claim or defense.  


� The DOE Home and Hospital Guide can be found on the DOE website at http://www.doe.mass.edu/pqa/ta/hhep-qa.html


� Father has filed a determination from DOE’s Program Quality Assurance (PQA) division that a former physician statement filed in January 2006 when student was in the Randolph Middle School was valid.  That physician’s statement is irrelevant to the current dispute. In addition, a BSEA Hearing Officer is not required to follow or agree with PQA determinations, as these determinations are not binding on the BSEA. 


� Pt is understood to mean patient.





