COMMONWEALTH OF MASSACHUSETTS

BUREAU OF SPECIAL EDUCATION APPEALS

In Re:
Leominster Public Schools



BSEA #07-6662

DECISION


This decision is issued pursuant to the Individuals with Disabilities Education Act or IDEA (20 USC Sec. 1400 et seq.), as amended by P.L. 108-446
; Section 504 of the Rehabilitation Act of 1973 (29 USC Sec. 794); the Massachusetts special education statute or “Chapter 766,”  (MGL c. 71B) and the Massachusetts Administrative Procedures Act (MGL c. 30A) and the regulations promulgated under these statutes.  


At issue here is whether the school district has demonstrated that an eighteen-year-old special education student is substantially likely to injure himself or others unless he is placed in a residential educational placement or, at a minimum, undergoes an extended evaluation in a residential facility for at least 45 days, and, further, whether Student requires such placement to receive a free, appropriate public education.  The Student disputes Leominster’s position.  Student is willing to undergo additional evaluations, but opposes any order to attend an out-of-district residential or day placement.    

On May 11, 2007, the Leominster Public Schools filed a request for an expedited hearing with the Bureau of Special Education Appeals (BSEA), seeking a determination that Student must be placed in a residential educational setting that can provide consistent therapeutic support and monitoring; and asserting that otherwise, Student poses a risk to himself and others.  On May 14, 2007, the BSEA granted expedited status to the hearing request and scheduled a hearing for May 29, 2007.  That same day, the original hearing officer assigned to the case advanced the matter for hearing to May 18, 2007.  On May 17, 2007, Student requested postponement of the May 18 hearing.  On May 21, the original hearing officer granted the request and rescheduled the hearing for June 7, 2007.   On June 5, 2007, the BSEA administratively transferred the case to the current hearing officer.

The hearing took place on June 7, 2007 at the administrative offices of the Leominster Public Schools, 24 Church Street, Leominster.
   The School was represented by counsel.  Student was pro se, but at Student’s request, his mother (Mother) represented him at the hearing.  Each party presented documentary evidence and examined and cross-examined witnesses.  The parties elected to present oral, rather than written, closing arguments.  On June 8, 2007, the Hearing Officer issued an order stating that if Student sought to call additional witnesses, he was to file a request to do so by close of business on June 13, 2007 and that the School was to respond thereto by June 15; otherwise, the record would close on June 13.  The Student did not file such a request, and the record closed on June 13, 2007.  

The record in this case consists of the School’s exhibits S-1 through S-41, the Student’s exhibits P-1 through P-5, and approximately 3.5 hours of tape-recorded testimony.

Those present for all or part of the proceeding were:

Student



Student’s Mother

Friend of Student and Mother

Pamela Carey


Social Worker, Leominster High School

Susan Hitchcock

Assistant Superintendent, Leominster Public Schools

Shawn Weld


Social Worker, Leominster High School

Karen Molnar


Special Education Coordinator, Leominster High School

Ann Donald


Private Neuropsychologist 

Regina W. Tate, Esq.

Attorney for Leominster Public Schools

ISSUE PRESENTED

The sole issue to be decided is whether the Leominster Public Schools has proved that Student requires an out of district residential placement in order to receive a free, appropriate public education (FAPE) and in order to ensure his safety and the safety of others.  

POSITION OF LEOMINSTER PUBLIC SCHOOLS

Since approximately January 2007 and up to and including early May 2007 Student has shown evidence of serious emotional and/or mental health problems including but not limited to preoccupation with an ex-girlfriend, reports of depression, inability to concentrate, not sleeping, and possible suicidal ideation leading to a brief hospitalization.  The School also received reports of an assault on another student, and a detailed threat to kill his ex-girlfriend, her current boyfriend, and himself, and has viewed alarming postings on Student’s My Space page.  During this period, Student’s school work deteriorated to the point that he could not graduate as planned in June 2007.  Student reported in May 2007 that he had discontinued outside therapy and prescribed medication.  Based on these factors, as well as the results of a risk assessment by Leominster’s consultant psychologist, and Student’s complex history that includes a prior head injury, Student poses a safety risk to himself and others.  A residential setting for a semester is necessary to conduct a complete evaluation, provide adequate counseling, and enable Student to finish his senior year.  At a minimum, Student should be evaluated in such a setting for at least 45 days.  The School proposes the Devereux School and the Dr. Franklin Perkins School, but would be willing to consider other Chapter 766 approved residential placements. 
POSITION OF STUDENT

Student has not posed and does not pose any danger to himself or others.  The reports and statements upon which the School relies are hearsay, inaccurately reported, and/or untrue, or misinterpreted.  The students who made the reports were lying.  Any symptoms that Student might have had of emotional disturbance were the side effects of prescribed antidepressant medication.  Once Student discontinued the medication, his symptoms disappeared.  Student has taken steps to resume outside therapy and is willing to undergo further evaluation, but only on an outpatient basis, while attending Leominster High School.  Any outside placement, whether residential or day, would be too restrictive for Student and place him with inappropriate peers, and Student would not participate in such a placement.         

FINDINGS OF FACT

1. Student is an eighteen-year-old young man who lives with his mother (Mother)   As of the hearing date, Student was a senior at Leominster High School (LHS).  Student was originally expected to graduate in June 2007.  However, because he missed many classes and assignments during the second half of his senior year, Student needs an additional 45 credits to graduate.  He probably could make up those credits in one semester.  (Student, S-37)  

2. Mother referred Student for special educational services in approximately December 2003, during Student’s ninth grade year, because of poor grades, problems with work completion, and difficulties with oral and written expression.  (S-1  through S-8)  Standardized testing showed that Student had average cognitive ability and low average to average academic achievement.  (S-2, S-3)

3. In addition to the testing referred to above, the School had Ann Donald, Ph.D., a licensed neuropsychologist who contracts with Leominster, conduct a “clinical interview” with Student in February 2004.  Dr. Donald diagnosed Student with “Major Depressive Disorder, Single Episode, Moderate.”  From the report, it appears that Dr. Donald based this diagnosis on Student’s acknowledgement of sleep difficulties and “frequent feelings of ‘boredom,’ which “suggested that this was a catchall term he used to refer to dysphoric affect.”  Dr. Donald found that Student presented with “significantly constricted affect,” and that “his underlying mood appeared depressed.”  The report also noted that while Mother disputed Student’s report of sleep difficulties, Student did appear depressed.  Dr. Donald recommended referrals for outpatient counseling and a medication evaluation as well as classroom accommodations such as small group instruction, preferential seating, and breaking up assignments into smaller segments.  (S-1)

4. At a meeting in March 2004, the TEAM found that although Student had an “emotional disability (Depression)” he was ineligible for special education because his “cognitive and academic scores are in the average to high average range…homework and class work completion are issues.”  (S-8)  Leominster developed a §504 plan that included extended time for tests, help with lengthy written assignments, and daily help from teachers after school.  (S-8)  The record does not indicate whether Parents accepted the §504 plan, and there is no indication that Parents rejected the finding of non-eligibility.  

5. In August 2005, Student suffered a brain injury in a serious motorcycle accident.  The brain injury affected Student’s short-term memory as well as “fluency” with reading and math. (S-9, S-15)  Student was out of school, recuperating from his injuries in a hospital and at home, until October 2005.  Immediately upon his return to school, with Mother’s agreement, Leominster started speech-language services and academic tutoring and also began re-evaluating Student for special education services.  (S-9)     

6. Leominster conducted speech-language, academic and psychological assessments for the re-evaluation in November and December 2005.  Cognitive testing showed Student to be functioning in the solidly average range, with strengths in abstract and commonsense reasoning and social judgment, and relative weaknesses in short term auditory memory and mental computation.  The school psychologist observed Student to a “personable, relaxed young man with a good sense of humor who easily established good rapport with this examiner.”  (S-23)  

7. On the speech-language evaluation, Student scored in the low average to average range on tests of expressive and receptive oral and written language.  The speech/language evaluator recommended a few accommodations but found no need for formal speech/language services.  (S-19)  Educational testing with the Woodcock-Johnson-III Tests of Achievement showed that many of Student’s academic skills were reduced in light of his age and grade placement.    For example, Student’s Broad Reading, Broad Math, and Broad Written Language skills fell, respectively, at the 15th, 26th and 17th percentiles, corresponding to grade equivalents of 6.7, 8.6 and 6.7.  

8. In January 2006, the TEAM found Student eligible for special education because of a neurological disability resulting from his head injury, and issued an IEP calling for five 73-minute periods per week of tutoring by a learning disabilities specialist, as well as various mainstream accommodations.  Although the documents on the record are ambiguous regarding acceptance, it appears that the Parent accepted this IEP.  (S-28, Mother).  

9. The TEAM reconvened in December 2006 for an annual review of the initial IEP, and issued essentially the same IEP for the period of December 2006 through June 2007, at which time Student was expected to graduate.  Student (who had turned 18) accepted this IEP.  (S-31)

10. In approximately June 2006, Student began dating a young woman (“X”) who attended a different high school.  In January 2007, this relationship ended, and X got involved with someone else.  Student was distraught at the ending of this relationship.  For several months after the breakup, X and her new boyfriend continued to call and send text messages to Student.  Student also sent text messages but found this continued contact from X and the new boyfriend to be unwelcome, upsetting, and highly stressful.  (Carey, Student)

11. Shortly after the breakup, in mid-January 2007, Student sought out and began meeting with Pamela Carey, a school social worker at LHS.  (Carey, Student)  Student’s sessions with Ms. Carey were not part of his IEP; Ms. Carey’s services are available to all LHS students regardless of whether or not they receive special education.  (Carey)

12. Student told Ms. Carey that his reason for seeking counseling with her was his distress over his relationship with X as well as low self-esteem.  (Carey, Student)

13. From the middle to the end of January 2007, Student came to see Ms. Carey nearly every day and developed a good rapport with her.  Ms. Carey became concerned about Student’s emotional state based on his reports of fluctuating moods, his constant preoccupation with the situation with X, the apparent rigidity and intensity of his thoughts about X, and his reports that these thoughts interrupted his normal activities.  (Carey)  At some time during the counseling relationship, Ms. Carey took Student to meet with the school resource officer to inform him of the unwelcome contact from X.  (Carey, Student)

14.  Ms. Carey also observed that Student’s self-care was deteriorating.  Student stopped changing his clothes regularly, sometimes reported that he had not showered, and generally began presenting as more disheveled and less attentive to his appearance than he had in the past.  Additionally, Student became preoccupied with food and his weight, and he reported eating little or nothing and spending much time working out.  Student’s school performance began to decline.  He increasingly cut class and stopped doing assignments.  (Carey)  Student reported that he could not sleep, that he heard his mother’s voice in his head, calling his name, presented as despondent and hopeless, and made statements that he did not care if he died. (S-41)  

15.  In January 2007, Student informed Ms. Carey that he was seeing a private therapist, Dr. Katz.  Ms. Carey contacted Dr. Katz once or twice during January or February.  Dr. Katz listened to Ms. Carey share her concerns, but did not provide much information to Ms. Carey.  In one conversation, Dr. Katz indicated that he was referring Student to a psychiatrist named Dr. Aney for consideration of medication.  (Carey)  Dr. Aney did prescribe medication to Student, although the record does not contain information about when medication was started.  

16. On or about February 9, 2007, Ms. Carey was so worried about Student’s emotional state that she asked him to sign a “safety contract” agreeing to wear his seat belt, eat, drive within the speed limit and avoid high risk situations.  Student declined to sign this agreement.  On that same day, Mother came to Ms. Carey’s office and told Ms. Carey that the latter should not have discussed medication with Student (who had turned 18 the previous December), and that medications could have deleterious side effects in adolescents and young adults.  Ms. Carey shared her concerns about Student with Mother and directed Mother to speak directly to Student’s psychiatrist on the medication issue.  (Carey)

17. On February 12, 2007, Mother took Student to Westwood Lodge Hospital, where he was admitted because of possible suicidal ideation. (Carey, Student, S-41)  Student was discharged the following day, February 13, 2007, and returned to school shortly thereafter.  There is no evidence on the record regarding Student’s diagnosis or treatment at Westwood Lodge.  

18. During March 2007, Student began seeing Ms. Carey less frequently.  Ms. Carey thought Student seemed in somewhat better condition emotionally.  Student informed Ms. Carey that he was feeling better because he had a new girlfriend, “Y.”  On the other hand, on April 3, 2007, in response to a class assignment, Student handed the following statement to one of his teachers:  “1. I hate my life.  2. I am staying back.  3. Just kill me now.”  

19. Student stopped meeting with Ms. Carey in around early May 2007, without informing her why he stopped.  (Carey, S-41)

20. Student had a My Space web page.  The School submitted a printed copy of the page as an exhibit. (S-34, pp. 9-22) The most recent entries on the page (posted by friends of Student) are dated April 29, 2007.  Student’s most recent log-in prior to hearing was April 30, 2007.(S-34, pp 9-10)  A portion of the page appears to contain a self-description of Student.  This section contains the following items that led to concerns among Student’s friends and School personnel:

· In a portion of the page reserved for Student’s profile, Student appears to have identified himself as follows:  “[Student’s birth date]-- 6-21-07” 

·  Under a section entitled “[Student’s birth date]—6-21-07’s Interests,” the following statement:  “when I am gone I hope that people remember Don’t play games with peoples feelings because of 6-21-07 and remember when things got bad 2-2-07.” (February 2, 2007 is the date when Student and X ended their relationship.  (Student))

21. On or about April 23, 2007, these MySpace entries came to the attention of a second social worker at LHS, Mr. Shawn Weld.  Mr. Weld testified that on that date, a student, “Z”, who stated she was a friend of Student’s, reported to Mr. Weld that she feared Student planned to kill himself, based on the dates and comment on the MySpace page referred to above, and that the date “6-21-07” referred to Student’s anticipated date of death.  According to Mr. Weld, Student had told Z that he was not going to be around after June 21, 2007.  Mr. Weld further testified that Student had “disclosed prior suicide attempts with bleach, a knife and a gun.”  (Weld, S-35)

22.   Upon receiving this information, and in the ensuing few days, Mr. Weld, along with Ms. Carey and another School employee, questioned Student about the MySpace comments.  Student stated that he was “fine.”  He also stated that he had deleted the MySpace account, but in fact he had not.  (Weld, Student)

23. Mr. Weld also questioned Student’s current girlfriend, Y, as well as another one of Student’s friends.  Y disclosed that “[Student] has detailed plan to kill [his former girlfriend] and her current boyfriend than [sic] to shoot himself in the back of the head.  [Student] had asked her to get him a gun last week.  Y thinks he may have access to a gun at home…”  Student then reportedly had told Y that he was “just kidding.”  (Weld, S-35, S-41).  Additionally, according to Mr. Weld, “[Student’s] friend says if he doesn’t have one [a gun] already, he can easily get one.  [Student’s] friend says [former girlfriend] needs to be warned and he wants his name to be kept out of it so [Student] will continue talking to him.”(Weld, S-35)

24.  Student’s friend told Mr. Weld that at a party, Student had severely choked another individual, putting his thumb on the other person’s neck and restricting his airway.  Student had to be removed by others.  (Weld, S-35) 

25. Mr. Weld reported what he had been told to the special education coordinator for LHS (Ms. Karen Molnar) and the assistant principal, Mr. Browne. 

26. At some point on or about April 30, 2007, Student’s mother, Mr. Weld and some other personnel from the School met informally to address the information that Mr. Weld had received.  Student arrived at the meeting and Mother asked him for his cell phone and car keys. 
 (Weld, Student) 

27. That same day, Assistant Principal Browne reported the situation to Leominster police officer Richard Gallant.  Detective Gallant spoke to Student’s parents, obtained a Warrant of Apprehension,” 
 and prepared to file criminal charges based on the alleged threats to X and her boyfriend. 
 (S-34)  According to Det. Gallant’s written report, he interviewed Student at the police station.  (Student had come there voluntarily).  Student reportedly told Det. Gallant that he didn’t care that people were concerned about him, and that he had no friends, that his life was over, that he would have to live in his car, that X had broken his heart, and that “he did not expect to live that long.”  Student denied that the dates on the MySpace page had any significance, that the 6/21/07 date should have been 6/21/06, which was the date he started dating X.  Student denied that he had made any threats to harm himself or anyone else.  (S-34)  

28. On May 1, 2007, police arrested Student in school pursuant to a Warrant of Apprehension and and brought him to court for evaluation by a psychologist.  Upon review of the psychological report, the judge declined to order involuntary commitment.  (Student, Hitchcock)  Student returned to school after the hearing was over but did not feel motivated to attend afterwards.  (Student)

29. On or about that same day, or shortly thereafter, local police served Student with a restraining order that X had obtained against Student (although X had initiated much of the telephone and instant message contact)  (Student)        

30. On or about May 2, 2007, LHS Assistant Principal Thomas Browne and social worker Pamela Carey informed Assistant Superintendent Susan Hitchcock that they felt some action needed to be taken with respect to Student.  They recounted to Ms. Hitchcock the previous day’s unsuccessful petition for involuntary commitment, the information about the My Space page, and the reports of other students to Mr. Weld that Student had detailed plans to harm himself and/or others.  Based on this information, Ms. Hitchcock investigated further, speaking with Mr. Weld, Detective Gallant, and reviewing police reports and the My Space page.  Based on this information and her prior experience,
 Ms. Hitchcock determined that Leominster needed to arrange for a professional risk assessment to determine whether Student posed a danger to himself or others within the school setting.  (Hitchcock)

31. On May 4, 2007, Dr. Ann Donald, who had evaluated Student in 2004, conducted a risk assessment at the request of Ms. Hitchcock.  This assessment entailed a review of hospital records regarding Student’s head injury, interviews with Ms. Carey, Mr. Weld, Mr. Malone (one of Student’s teachers), and Student.  (Donald, S-41)  

32. Ms. Carey and Mr. Weld reported essentially the same information to Dr. Donald that they relayed in their testimony and that is referred to above.  Mr. Malone reported that Student’s functioning had declined during the second half of 2006-2007, that he was not doing academic work, and that his affect fluctuated from dull and flat to giddy, raising concerns about substance abuse.
  (Donald, S-41)

33. Dr. Donald reported that during the clinical interview with her, which lasted about 20 minutes, Student appeared alert, oriented, appropriately dressed and groomed, with an angry and depressed affect.  Student “appeared highly guarded and defensive,” and he offered little information.  In general, Student stated that the School and others were taking action based on unreliable hearsay reports that were not based on fact.  (S-41)

34. Student attributed the concerns and responses of his friends and others to overreaction, to the School’s being “messed up,” to his friends having “nothing else better in their life.”  Student denied reports of others and his own prior statements regarding previous contact with his ex-girlfriend, hearing voices, and suicide threats.  (S-41)  

35. With respect to the My Space page, Student told Dr. Donald that the entries on the page were not intended to imply possible harm to himself or others, and that the date 6/21/07 was meant to be 6/21/06; this was the date he began dating his ex-girlfriend, and his “life had been really good” until he began going out with her on that day.  Regarding the reports of Student’s choking another young man at a party, Student said the other person had tried to hit him first, and that he intended to stop the pressure on the other person’s neck once the other person had passed out.  According to Dr. Donald, although it was clear that Student saw his action as defensive (Donald), Student “did not seem aware of the possibility that strong pressure could have crushed the boy’s trachea.”  (S-41), which, for Dr. Donald, cast doubt on Student’s judgment.  (Donald)

36. Student “did not express any concern or remorse over the worries his actions might have prompted in others…” or consider that others might be genuinely concerned about him.  He told Dr. Donald that he was trying to end relationships with people who had contacted the School and/or police, but that they kept contacting him.  (S-41) 

37. Student reported that he had taken psychiatric medication, but discontinued it because it made him feel “weird,” and had stopped outside counseling about a month earlier because it made his situation worse. 
 Student felt that his life was going well since he stopped medication and counseling, and, at the time of his interview with Dr. Donald, was unwilling to re-start either one.  (Donald, S-41)  

38. Dr. Donald agreed with Student that much of the evidence supporting concern about safety was based on the reports of others, “what has been reported…does raise substantial concerns.”  Dr. Donald listed the following risk factors:

· Allegation of specific plan to harm self and others reportedly told to girlfriend

· Previous My Space entry consistent with such a plan

· Preoccupation and “angry enmeshment with” one of the alleged targets (the ex-girlfriend)

· Evidence of substantial depression, deteriorating functioning, discontinuation of treatment, history of Major Depressive Episode (in 2004)  

· Apparent current limited ability for empathy

· Poor judgment and erratic behavior

· History of physical aggression

· Allegation of previous consideration of harming someone with a knife

· Possible substance abuse (based on reports of drinking at parties and alternating flat and giddy affect in class)

· Possible auditory hallucinations (based on Ms. Carey’s report to outside provider)

· History of head injury consistent with impaired judgment and limited impulse control

· Unreliability as historian, reducing validity of tools such as safety contracts to manage risks.  (S-41)

39. In her testimony, Dr. Donald commented that Student seemed more interested in showing the School to be wrong in its assessment of him and actions toward him, than he was in cooperating with a clinical process.  She also commented on Student’s apparent poor judgment in connection with the incident of choking another boy; i.e., Student seemed not to recognize that choking someone until they lost consciousness might be an overreaction to a threatened punch, or that pressing on someone’s trachea could be lethal even if one only intended to cause that person to pass out.  (Donald)

40. Dr. Donald testified that she could not provide a definitive estimate of the risk level, if any, that Student posed at the time of her assessment for several reasons.  First, Student’s presentation was guarded and restricted during the clinical interview, and he provided limited information as a result.  Second, Student’s and other reporters’ versions of events differed significantly; however, because some reports were second hand (i.e., Mr. Weld reported what other students had told him, Dr. Donald did not speak to those students), Dr. Donald had no reliable way of determining which original reporters of these events—Student or the friends who spoke to Mr. Weld-- were accurate in their descriptions of statements and events.  (Donald)

41. Student’s reports, however, seemed not only inconsistent with those of others but also internally inconsistent.  This inconsistency, coupled with Student’s poor judgment and apparent lack of insight into how others saw him led Dr. Donald to be concerned about how reliably Student would report his own actions and emotional state.  (Donald)  

42. As a result, Dr. Donald questioned whether Student could safely remain in a public school setting if he had thoughts of harming himself or others
, (particularly where two other students had reported to Mr. Weld that Student had disclosed specific plans to them), since the ability to safely maintain a student with such issues in the public school setting depends on the student’s ability to accurately report his/her actions and emotional state.  Moreover, Student told Dr. Donald that, at that time, he was not willing to participate in counseling as a means of monitoring potential safety issues.  This unwillingness underscored Dr. Donald’s concerns.  In light of these factors, Dr. Donald felt that observation over a period of time in a residential setting was needed to assess Student’s level of risk, as well as get a complete picture of Student’s functioning, and his educational and therapeutic needs.  (Donald)  

43. When asked if the issues raising concerns might actually be manifestations of medication side effects, Dr. Donald reiterated that while she was not a physician, this very question underscored the advisability of further evaluation by appropriate professionals. Such evaluation, she testified, could examine the effects on Student, if any, of medication and the previous head injury.  (Donald) 

44. Dr. Donald submitted her report to Ms. Hitchock.  Upon receipt of Dr. Donald’s report, Ms. Hitchcock spoke with Student and both of his parents, and then determined that Student needed a level of ongoing assessment and clinical and academic support that could only be provided in a residential setting.  Among the factors she considered were the incidents and reports leading up to and addressed in Dr. Donald’s report, the reports of local police who had interviewed Student, and Student’s demeanor as reported by Dr. Donald.  Her most immediate concerns were providing clinical supports for Student.  (Hitchcock)

45. Ms. Hitchcock shared her concerns with Student’s Father via telephone and email, and had one conversation with Mother.  Mother disagreed with Ms. Hitchcock’s position and hung up on her.  Father agreed that the School should take some steps to assist Student and also agreed to attempt to have Student understand the seriousness of the School’s concerns.  (Hitchcock)  

46. Ms. Hitchcock met with Student.  Student was opposed to any placement outside of LHS.  At Ms. Hitchcock’s suggestion, Student agreed to pursue a referral to a new therapist.  Ms. Hitchcock told Student, that even if Student began counseling, the School felt strongly that Student needed more intensive evaluation and therapeutic services, as well as an opportunity to earn credits towards graduation.  Ms. Hitchcock told Student that in her view, Student required a residential setting where he could receive daily individual and/or group therapy, academic services, and thorough psychiatric, medical, and neuropsychological evaluations.
  

47. Ultimately, Ms. Hitchcock decided to go forward with requesting this hearing seeking residential placement.  She based her decision on concerns for the safety of Student, his former girlfriend, and his current girlfriend.  She felt that Leominster could not provide, within a high school of 1900 students, the assurance of safety needed, and also could not provide Student with sufficiently intense evaluation, monitoring, or clinical services.  Moreover, Ms. Hitchcock believes that an outside collaborative or private day placement would not be adequate for these purposes, given that Student might have educationally relevant medical, emotional and/or behavioral issues that manifest outside of regular school hours.    (Hitchcock)

48. Ms. Hitchcock considered convening a TEAM meeting for the purpose of considering and proposing this change in placement.  Ultimately, however, she decided that in light of the School’s concern about safety, there was not time to do so.  Rather, Ms. Hitchcock met with Student and spoke with both Parents.
  After the School requested this hearing, Father contacted Ms. Hitchcock, and said the he thought he had convinced Student to visit Dr. Franklin Perkins.  Some days later, Student signed a consent form authorizing Leominster to send referral packets.  (Hitchcock)

49.  The School has sent referral packets to the Dr. Franklin Perkins School and Wayside, as well as two other programs.
  Ms. Hitchcock believes that Dr. Franklin Perkins is appropriate for Student because it has the staffing and structure to provide medical, nursing, and psychological evaluations, strong clinical support from licensed clinical personnel, and intensive educational services from appropriately certified teachers.  She further believes that the population at Franklin Perkins—adolescents with emotional and behavioral disabilities—would be an appropriate peer group for Student.  Finally, Ms. Hitchcock has referred six or seven students at LHS for 45-day evaluations at Franklin Perkins, and has found that, the vast majority of the time Franklin Perkins generally attempts to return students to the mainstream as quickly as possible, and does not recommend residential placement at the conclusion of the evaluation.  Most likely, Student could attend there and graduate with a diploma from LHS.  As of the date of the referral, Franklin Perkins had an opening.  (Hitchock)

50. Ms. Hitchcock posed two reasons for supporting residential, rather than day placement in order to provide Student with FAPE.  First, she felt that a residential setting was necessary to enable staff to monitor the effects of medication, if medication were to be prescribed.  Additionally, Ms. Hitchcock felt that Student needed some time away from Mother to benefit from services, since Mother disagreed strongly with the School.  (Hitchcock)  Ms. Hitchcock felt also that LHS could not provide the neuropsychological evaluation or intensive small group instruction with constant clinical supports that she feels Student needs.  While LHS clinical staff are professionally capable of addressing Student’s mental health needs, these staff have too many responsibilities and too little time to give Student the intensity of services he needs. (Hitchcock)       

51. Student has a very different view from the School of past events and his needs.  Student testified that his school performance began to decline in December of 2006.  Student sought help from Ms. Carey and school psychologist Dr. Meyers.  Ms. Carey recommended consideration of medication.  Ultimately, Student met with Dr. Aney and began taking medication.  (Student)

52. He testified that he had been distraught after the breakup with his former girlfriend and this led to his comments on the My Space page.  Those comments were never intended as threats of suicide or self-harm, but simply expressions of his distress over the loss of the relationship.  (Student)  

53. When this Hearing Officer asked Student directly whether he had told his current girlfriend, Y, that he intended to kill X and her new boyfriend, Student stated: “no, I said that I was going to hit the boyfriend because he was calling me up and threatening me.”  Student elaborated that he meant that he would have the boyfriend “jumped” by himself and some friends, adding that “the kid’s a big kid, like 300 pounds.”  (Student)  

54. When this Hearing Officer further asked what Student meant by his alleged statement to Y about a truck and a gun, Student said “I do not know where she came up with that. [inaudible] I have no comment [inaudible].  When asked again if he was testifying that he did not make those statements, Student answered, “I did not make those statements.”  (Student)  As for the alleged disclosure of prior suicide attempts, Student denied that he had ever made suicide attempts or reported them to anyone, and stated that the student who told Mr. Weld that he had made these disclosures was lying.  Additionally, Student denied reports that his father had ever confiscated a knife from him.  (Student)

55. The Hearing Officer asked Student if he had access to a truck or to guns.  Student stated that he now has access to a truck because Mother just bought one, but that he did not have access to guns at the time at issue or at the time of hearing.  (Student)

56. According to Student, the reference to “6-21-07” on the MySpace page was a misprint.  The date actually should have been “6-21-06,” the date that Student began dating X, which Student viewed as the beginning and cause of all of his subsequent problems.  (Student)   Student’s reference to “6-21-06” was made when he was distraught over the breakup of their relationship (Student)   Nothing on the My Space page was a suicide threat. He was just “venting.”  He now feels that he should not have done the postings, as they were inappropriate.  (Student)

57. According to Student, the students who reported to Mr. Weld were “lying.”  The concern of other students was “high school hearsay.”  In turn, the School improperly took excessive action.  (Student)  

58. Student testified that Ms. Carey’s statement that Student had said that he heard his mother’s voice in his head was incorrect.  In fact, Student was speaking figuratively, to convey that when he played his music loudly, he knew that his mother would tell him to turn it down.  (Student)

59. In general, Student is displeased that the School has relied on hearsay statements from fellow students, which he believes are false or distorted, as a basis for attempting to change his placement.  Specifically, as stated above, Student testified that his current girlfriend and other friend were lying when they reported Student’s statements.  (Student)  

60. Finally, Student testified that he is in the process of setting up an appointment for counseling with a potential new therapist, and that he would be willing to cooperate with further evaluations requested by Leominster, so long as he could continue to attend LHS
 and be evaluated within a public school or office setting.  However, Student would not participate in any type of residential program, or out-of-district day program, even for a short period.  Based on his brief hospitalization, Student feels strongly that he does not belong in such a setting, which “would not be for a kid like me”
 as the other students would be “weird.” (Student)  

61. Student has no significant disciplinary record,
 and attended the prom in approximately May 2007 without incident.  (Student)

62. During the 2006-2007 school year, Student was absent for 21 days and tardy 33 times.  (S-40)    

63. Student’s grades declined during 2006-2007 from the previous year.  His 2005-2006 final grades were:  Junior English—70; Tutorial Skills—Pass; World History—85; Current Problems—90; Advanced Math—76; Conceptual Physics—70; Street & Practical Law—60; Physical Ed.—75; Biology (in summer school)—A.  

64. For 2006-2007, by contrast, Student’s third term grades were the following:  Senior English—33 (zero credit); Tutorial skills—first semester, P (five credits), second semester, F at the third quarter (zero credit); Honors Precalculus—13 (zero credit); 
 AP physics—42 (zero credit); Music Appreciation—65 (zero credit); Physical Education—100.  (S-39)  For the most part, the decline in grades appears to be from Student’s not completing schoolwork.  (Carey, Student)  Student feels that as a result of the problems in his relationship with X as well as the School’s response, he lost motivation to attend class and complete work.  Still, Student wants to complete high school, either at LHS or another public school, or earn his G.E.D. He also hopes to attend college.  (Student)  

FINDINGS AND CONCLUSIONS

After reviewing the testimony and documents on the record, I conclude that while the School has raised legitimate concerns about Student’s emotional, behavioral and academic status, has certainly demonstrated that Student needs additional evaluation, and should be commended for acting swiftly to seek appropriate support for Student, it has not met its burden of persuasion that Student’s presence at LHS School poses a substantial risk of injury to Student or others, or that he requires a residential placement either for safety reasons, or to receive a free, appropriate public education.  On the issue of safety, Leominster has not presented sufficient evidence tending to show that Student currently poses a risk of injury; or that less restrictive means would be insufficient to mitigate any risk that Student’s behavior may pose.  With respect to providing Student with FAPE, Leominster has demonstrated that Student has been struggling and, in many cases failing academically.  Leominster has also shown that Student’s behavior and statements raise concerns regarding his emotional and behavioral functioning.  However, the School has not shown that residential placement is the least restrictive environment in which Student’s academic and related service needs can be met.  What the School has amply proved is the need for a comprehensive extended evaluation of Student, to be conducted while Student continues in his current placement, provided certain conditions are met.  My reasoning follows.

LEGAL FRAMEWORK   


The relevant sources of law in this matter are the sections of the IDEA
 and Chapter 766
, as well as the corresponding regulations, that govern  (1) extended evaluations (2) change of placement based on risk of harm; (3) standards for residential placement.

Extended Evaluations:  


Pursuant to state regulations,
 schools may conduct an extended evaluation of an eligible student “[I]f the Team finds the evaluation information insufficient to develop an IEP…”, provided the Parent (or adult student) consents to such evaluation.  603 CMR 28.05(2)(b).   An extended evaluation may not exceed eight school weeks, and is not considered a placement.  603 CMR 28.05(b)(4), (5).  Before starting an extended evaluation, the Team must “document its findings,” and determine how much time is needed to complete the extended evaluation, as well as types of information needed to develop an IEP.  The Team may meet periodically during the extended evaluation period and must meet “promptly” once the evaluation is complete to develop or complete an IEP for the student.  603 CMR 28.05(2)(b)(3).  

Change of Placement Based on Risk of Harm


The IDEA and Chapter 766 encompass two scenarios under which a school district may seek to remove a child from his or her current setting based on the school’s belief that there is a risk of harm to the child or others in the current setting.  


First, a district may seek the order of a hearing officer to have the child placed in an “interim alternative educational setting,” or IAES,
 for no more than 45 school days if the district “believes that maintaining the current placement of the child is substantially likely to result in injury to the child or others…” 20 USC §1415(k)(3)(A) and (B); 34 CFR §300.352(b)(2)(ii).
  These provisions are contained in sections of the IDEA and regulations that deal with due process hearings arising from disciplinary situations, and are designed to define exceptions to the “stay put” rule contained in §1415(j).
  .     

Prior to the 2004 amendments to the IDEA, the subsection dealing with disciplinary removals to an IAES required districts seeking such a change in placement to “demonstrate by substantial evidence” that maintaining the child’s placement is substantially likely to result in injury.  See IDEA-97, 20 USC §1415(k).  Hearing officers also were required to consider other factors such as the appropriateness of the child’s current placement and steps that the school district has taken to mitigate any risk of harm.  See IDEA-97 at 20 USC §1415 (k)(2).

IDEA-2004 has eliminated all mention of the burden of persuasion, and also has eliminated the “substantial evidence” requirement.  I conclude that IDEA-2004 has not shifted this burden onto the parents in light of the Supreme Court’s decision in Schaffer v. Weast, et al, 126 S.Ct. 528, 441 IDELR 150 (2005), which places the burden of persuasion squarely on the party seeking relief, that is, the school district seeking to change a child’s placement.  Id.  I also conclude, however, that elimination of the phrase “substantial evidence” indicates that the school districts now need only prove their case for removal by the usual “preponderance of the evidence.”   

IDEA-2004 also has eliminated the specific listing of factors that the hearing officer must consider when determining whether a school district has demonstrated substantial likelihood of injury.  This does not mean that hearing officers may not consider these factors in deciding cases brought under IDEA-2004, however.  Indeed, it is difficult to conceive how a hearing officer can assess risk of harm apart from considering what can be done to lessen the risk.  Almost by definition a substantial likelihood of harm is a risk of harm that cannot be reduced.  Moreover, such an analysis also is consistent with the hearing officer’s obligation to analyze whether a proposed IEP and/or placement is the least restrictive environment consistent with meeting a student’s needs, and, in fact, to consider LRE as an integral component of a free, appropriate public education. See In Re Sharon Public Schools, BSEA No. 06-2927 (Berman, May 2006)     

Second, in addition to the disciplinary removals discussed above, a school district may always request a hearing if it seeks to change a child’s placement because it believes that the child cannot receive a FAPE in the current placement for any reason, including the reason that the child’s behavior may result in injury to the child or others, even if there has been no disciplinary action.  20 USC §1415(b)(6); 34 CFR §300.507(a), 603 CMR 28:08(3)(a).  As a general rule, either party may request a hearing to resolve a dispute over such proposed change.  20 USC §1415.

Regardless of whether or not discipline is an issue, the school must follow certain procedures to change the child’s placement, including issuing prior written notice when it proposes the change.  Among other things, this notice must inform the parents or students of the nature of the change, the reasons for the school’s proposals, and the evaluations and assessments relied upon by the school in making its proposal.   20 USC §1415(b)(3), 34 CFR §300.503(a).  Additionally, schools are required to use the TEAM process in order to ensure the required opportunity for parental (or adult student) participation in development of the IEP.  20 USC §1414(a)-(d); 34 CFR 300.303-305, 320-322; 603 CMR 28.04-05.  If  the proposed placement change is for disciplinary reasons, the school district must determine if the conduct at issue is a manifestation of the disability, and may need to conduct a functional behavioral assessment. 20 USC §1415(k)(C)-(H), 34 CFR §300.530.  Ultimately, if the parties do not reach agreement on an IEP and placement through this TEAM process, either party may request a due process hearing to resolve the dispute.  20 USC § 1415.    

Standards for Residential Placement
The IDEA and Chapter 766 require school districts to place eligible students in the least restrictive environment consistent with providing an appropriate education.  The least restrictive environment (LRE) is the setting where “[t]o the maximum extent appropriate, children with disabilities…are educated with children who are not disabled, and special classes, separate schooling, or other removal of children with disabilities from the regular educational environment occurs only when the nature or severity of a disability..is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.”  USC Sec. 1412(a)(5); 34 CFR 300.550(b).  

On the other hand, school districts are required to offer a continuum of placement options, including residential educational placements, to serve students whose needs are of such a nature or severity that they require such placement in order to ensure FAPE i.e., meaningful educational benefit from special education and related services. Put another way, an eligible student may be entitled to residential educational placement if a 24-hour setting is necessary for the student to be able to achieve the goals and objectives of his/her IEP.  Abrahamson v. Hershman, 553 IDELR 515 (D. Mass. 1982).  Depending on the unique needs of the student, those goals may not be solely academic but also may be social, behavioral or emotional.  Moreover, also depending on the needs of the student, “education” may not be confined to the classroom but also may include generalization of skills to the classroom and community.  See, e.g., David D. v. Dartmouth School Committee, 615 F. Supp. 639, 647 (D. Mass. 1984); aff’d., 775 F. 2d 411 (1st Cir., 1985); Mohawk Trail Regional School District v. Shaun D., 29 IDELR 885 (D. Mass. 1999); Milford School District v. Claire F., 129 F.3d 1252 (1997); Gonzalez v. Puerto Rico Department of Education, 254 F.3d 350 (2001).  

Thus, a student who is academically successful or cognitively capable of such success in the mainstream may still require a more restrictive placement if he or she has social, emotional or behavioral needs that interfere with educational progress in a less restrictive setting.  The student may need a residential placement if he or she needs the IEP to be implemented during all waking hours, across all settings.  Mohawk Trail, supra.
On the other hand, not every child with severe or pervasive needs requires a residential placement.  The law requires that if a student can make meaningful progress with these less restrictive services (such as, for example, extended day services), he or she is not entitled to a residential placement.  Gonzalez, supra.  Rome School Committee v. Mrs. B., 247 F.3d 29 (1st Cir. 2001).    


DISCUSSION


In the instant case, the School asserts that Student cannot receive a FAPE within LHS for two major reasons.  First, the school argues that a series of behavioral incidents and statement indicate that Student may pose a risk of harm to himself or, possibly, to others (including his former girlfriend and her current boyfriend), especially since, at least until the hearing date, Student was not receiving counseling or mental health treatment within or outside of school.  Second, Student clearly needs additional medical, psychiatric, and neuropsychological evaluation to determine the effects, if any, of any psychiatric conditions that he may have, as well as of his 2005 head injury.  Leominster feels that such evaluation must take place in a residential setting so that Student can be observed over a period of time, both during and after school hours.  Third, Student has been failing academically and would benefit from small classes with therapeutic supports in order to complete his high school education.  


In support of its position, the School relies on the testimony of Ms. Carey, Mr. Weld, Ms. Hitchcock, and Dr. Donald, as well as documents including Dr. Donald’s risk assessments, police reports, and a copy of Student’s “My Space” page.  Ms. Carey testified to her counseling relationship with Student which lasted from approximately January through March or April, 2007.  Ms. Carey was very concerned about Student’s perseveration about the breakup with his former girlfriend, as well as about the continued contact between the two via text messages.  She also was concerned about Student’s academic decline and deterioration in personal care.  Ms. Carey attempted to contact Student’s outside professionals, Dr. Katz and Dr. Aney, but it appears that little communication actually took place.  


Mr. Weld testified that other students reported that Student had made alarming statements regarding his not being around after June 21, 2007, had disclosed prior suicide attempts, had choked another person at a party, and had asked his current girlfriend to get him a gun and a truck because he planned to kill his ex-girlfriend, her boyfriend, and himself. 


Dr. Donald reviewed records, interviewed Ms. Carey, Mr. Weld, one of Student’s teachers, and Student.  In sum, she opined that although many of the alarming reports about Student were hearsay (i.e., Mr. Weld reporting what other students had said Student told them), there were multiple factors raising concern, including the existence of a specific plan to harm the ex-girlfriend and himself, the existence of multiple reports, Student’s lack of judgment and insight as well as guardedness which made him an unreliable reporter, and Student’s not being in any kind of treatment.  Dr. Donald felt that in light of these circumstances, a residential placement was necessary to even assess whether Student posed a danger to himself or others.   


Ms. Hitchcock felt that given all the circumstances as outlined above, LHS was incapable of providing Student with the level of ongoing assessment, supervision and support that he seems to need at this time.  Based on her professional experience, a relatively short-term residential stay at the Dr. Franklin Perkins School or similar placement would meet Student’s needs.


The Student has countered that the School bases its position on unreliable evidence, namely, totem-pole hearsay statements from other students, and exaggerations, distortions, and/or misinterpretations of statements that he may have made.  As for the other students’ statements to Mr. Weld, Student argues that these are lies, told by people with nothing better to do.  Student categorically denied ever stating that he planned to kill himself or anyone else, and denied any intention to harm himself or others at the time of the hearing.  He denied having access to guns at any time.  He attributed his My Space page to his being distraught over the situation with his ex-girlfriend.  Regarding the incident of choking another person, Student said that the other person was about to punch him and that Student did not intend to kill him.  He attributed other symptoms to medication side effects.  Student testified that he was unwilling to participate in a residential program for any period of time, but was willing to undergo further evaluation while attending LHS, and that he was trying to set up therapy.         


Based on the record and relevant law, I find that the School has not provided sufficient evidence to prove that Student is substantially likely to injure himself or others if he does not enter a residential facility.   The School has amply demonstrated, however, that Student’s last accepted IEP does not afford him FAPE, for a variety of reasons.  The School also has demonstrated that Student urgently needs additional, comprehensive evaluation so that his needs—including concerns regarding safety-- can be identified and addressed appropriately.  Finally, I find that the School has not demonstrated that, at this time, a residential setting is required to conduct the evaluation.  My reasoning follows.

Safety

Whether or not the School has proved that Student is substantially likely to injure himself or others depends on the reliability of the evidence regarding (a) Student’s clinical profile as seen by Ms. Carey and Dr. Donald and (b) Student’s statements and actions as reported primarily by Mr. Weld.  With respect to the former, I credit the testimony of Ms. Carey, as discussed above, which suggests that at least during the period that she was counseling him, Student demonstrated the need for an in-depth evaluation of his psychological and emotional status.  Student’s emotional state was clearly affecting his overall functioning, both academically and otherwise.  In February 2007, in part based on Ms. Carey’s expressions of concern, Student was voluntarily hospitalized.  The hospital discharged him almost immediately, however, and the record contains no indications from the hospital that Student posed a risk of harm in his current placement.  Moreover, Ms. Carey’s testimony about Student’s functioning after his release from the hospital did not support a finding that he posed a risk of harm in his current placement, or that such risk could not be reduced by less restrictive means than a residential placement   

The statements allegedly made by Student to his friends, as reported to Mr. Weld, are very concerning, because they refer to specific plans to kill other individuals and himself, as well as past suicide attempts on his part.  The My Space page is ambiguous, but the cumulative information, including reports by other students regarding Student’s initial explanation of the page (as a reference to his own death), taken together with Student’s other alleged statements, paint a frightening picture.   The problem with this evidence, however, is that it consists largely of totem-pole hearsay; Mr. Weld testified as to what several other students reported that Student had said to them.  None of the reporting students (including Student’s girlfriend) testified at the hearing for either party.  Had they testified, the accuracy of their reports could have been explored, their credibility assessed, and Student’s testimony could have been either supported or impeached by their statements.  Since the reporting students were not present, the record contains only Mr. Weld’s statements as to what Student’s friends told him that Student had said, along with the friends’ expressions of concern and interpretations of what they thought Student meant.    

Hearsay testimony is admissible in BSEA proceedings, but should be given weight only if it is “the kind of evidence upon which reasonable persons are accustomed to rely in the conduct of serious affairs.”  Rule 10C, Hearing Rules for Special Education Appeals.   Here, the hearsay statements introduced by Mr. Weld do point to the Student’s need for further evaluation, and certainly supported Mr. Weld’s prompt action in reporting to the assistant principal and Ms. Hitchcock, but are too remote to be relied upon here as the sole or substantial basis for a finding that Student is substantially likely to injure himself or others and that only residential placement could safeguard against that risk.      

Dr. Donald recommended a residential placement, not because she could unequivocally state that Student posed a risk, but, rather, because notwithstanding the inherent limits on reliability of some of the reports made to her, there were several such reports, bolstered by Ms. Carey’s first hand experience with Student.  Moreover, Student’s explanation of the reports were not internally consistent, Student gave her very little information, and also showed lack of insight as to the reasons for others’ concerns.  As with Ms. Carey and Mr. Weld, Dr. Donald’s summation of the situation and clinical opinion support the need for further evaluation.  Dr. Donald also testified that a residential placement would be helpful because Student could be observed at all times of the day.  However, neither her report nor testimony established that only residential placement could address the evaluation or safety needs at issue here.   


Finally, the School has not demonstrated that safety concerns could not be addressed by less restrictive means, and hindered its own ability to do so by bypassing the TEAM process.  Had the School conducted additional evaluations and convened a TEAM meeting when it first became aware of Student’s emotional issues, in January or February 2007, it would have had the opportunity to make adjustments in Student’s IEP, which provided only for academic support, and not for Student’s social/emotional needs.  Especially where the School’s evidence concerning risk is incomplete and flawed as discussed above, the failure to consider less restrictive options undermines the School’s claim in this regard.
  

Need for Residential Placement to Provide FAPE


The School clearly has proved that Student’s IEP for 2006-2007 was no longer appropriate to provide him with FAPE.  As stated above, the IEP for 2006-2007 was designed to address only academic concerns.  The only service provided was some tutoring by a learning disabilities specialist as well as some accommodations in mainstream classes.  Beginning in approximately January 2007, when he began counseling with Ms. Carey, Student was showing signs of emotional distress that was having a pervasive effect on his functioning.  Student was preoccupied with his ex-girlfriend and experienced great stress from continued, seemingly unwelcome, contact with and from her via text messages.  His mood and outlook were negative.  He reported that he was not eating or sleeping normally.  His personal grooming was not as good as usual.  Student’s academic performance declined to the point that he was not passing his courses and could not graduate in June 2007 as he had expected.  Unquestionably, Student needed, and likely still needs, a more comprehensive IEP to receive FAPE.  

The record does not establish that this IEP needs to call for a residential placement in order to provide FAPE or, as Dr Donald and Ms. Hitchcock testified, to fully assess Student’s functioning.  The School simply has not explored less restrictive options, such as additional formal evaluations conducted in school or on an outpatient basis, and increased school-based services.  Moreover, the record does not indicate that the situation is so dire as to automatically rule out these alternatives without further evaluation.
  At this time the evidence does not support a “leap” from an IEP calling for minimal academic services and accommodations to a residential placement, with no intermediate steps.     

CONCLUSION


The evidence shows that Student needs additional evaluation to determine his current needs and develop appropriate services.  The evidence also shows that Student’s profile and history are complex enough that an extended evaluation as described in 603 CMR 28.05(2)(b) is appropriate for this purpose, and that this evaluation should include, at a minimum, medical/psychiatric evaluation, neuropsychological and personality testing and behavioral assessments.  The Student has testified that he is willing to cooperate with such an evaluation on an outpatient or in-school basis.  Through a combination of medical evaluation, formal testing, perhaps a functional behavioral assessment, and observation over a prescribed time period, the TEAM will be able to collect information to make an informed decision about appropriate services for Student, as well as assess his current status with respect to safety.   

That the School has not provided sufficient evidence to support its claim for residential placement in this hearing does not mean that it cannot or will not be able to do so in the future.  If the results of testing, observation, or events taking place after this decision is issued do indicate that Student needs such placement to ensure safety or provide FAPE, the School may propose such placement and seek a due process hearing if Student rejects the proposal. 


Finally, I urge the Student to cooperate with and participate in the evaluation and TEAM process.  Even though the record does not support residential placement at this time, the School had good reason to be concerned about Student’s situation, and to act accordingly.  The best way for Student to alleviate those concerns is to work with Leominster on addressing them.  

ORDER

Based on the foregoing, I order the following:

1. Within fourteen calendar days from the date of this decision, Leominster Public Schools shall propose and commence a comprehensive extended evaluation pursuant to applicable regulations.  Any assessments that can be conducted prior to the start of the 2007-2008 school year shall take place during summer, 2007.    

2. The proposed evaluation shall include, at a minimum, the following assessments:  medical/psychiatric, neuropsychological, assessments of emotional functioning including personality and projective testing, a functional behavioral assessment, and educational assessment, as well as speech-language and learning disabilities assessments if appropriate.

3. This evaluation shall take place within the Leominster Public Schools or within the clinical offices of the evaluators, or such other location as the parties agree.  

4. Evaluations shall be conducted by evaluators chosen by the Leominster Public Schools.  The parties are encouraged to agree as to particular evaluators, but the evaluation shall not be delayed for this purpose.

5. Pending completion of the evaluation, Student shall remain in his last agreed-upon placement at LHS unless the parties agree on another placement.  However, until the extended evaluation has been completed and the TEAM has met, Student shall meet at least weekly with a school social worker, counselor, special education administrator, or other appropriate professional within the Leominster Public Schools, as designated by Assistant Superintendent Hitchcock or her designee.  Such individual shall report regularly to Ms. Hitchcock or her designee on Student’s functioning, including safety concerns, if any.    

6. Upon completion of the extended evaluation, the TEAM shall convene and develop a new or amended IEP for Student.

7. Should the Student fail to cooperate with the evaluation process, or should either the evaluations, the monitoring referred to in (5) above, or any other source of information indicate that a more restrictive setting is required for safety reasons, the TEAM may propose such more restrictive setting and may file a new request for hearing if the Student disputes the proposal.  

By the Hearing Officer:

____________________



_____________________________

Sara Berman





Date

� Individuals with Disabilities Education Improvement Act of 2004, or “IDEA-2004”


� As a matter of convenience, both parties wished to have the hearing held on the School’s premises in Leominster.


� Mr. Weld opined that Student appeared to be giving away his possessions.  Student testified that his mother had asked for his cell phone and car keys because she did not want him driving while he was upset.  I credit Student’s testimony on this point.  


� A warrant allowing the police to bring Student to court to be examined by a psychiatrist and possibly involuntarily committed to a psychiatric facility, pursuant to G.L. c. 12 3 §12.


� Eventually, the court issued a restraining order against Student.  (S-41)


� Ms. Hitchcock has a background in teaching students with emotional disabilities.  (Hitchcock)


� Mr. Malone also reported an incident involving Student and another student each punching a wall; however, Mr. Malone did not observe the incident. (Donald)  I find that the report is too remote to be reliable and do not consider it here.  


� Student introduced a copy of what appears to be a package insert from one of the medications he had taken, Celexa, indicating a list of side effects.  (P-1)  However, Student did not introduce any competent medical evidence that he personally had suffered any of these side effects, let alone that these side effects were causally connected to any of the statements or behavior alleged by the School.  


� Dr. Donald did not conclude that Student had such thoughts at the time of her evaluation of him.  


� Ms. Hitchcock suggested to Student that it would be advisable to determine if he were suffering long-term educational effects from his prior head injury.  


� Student’s father, who did not testify or appear at the hearing, supported residential placement.  Mother did not.  (Hitchcock) However, neither parent has legal authority to force Student to attend a residential facility in any event, as Student is 18 and not under guardianship.  


� The School originally had also intended to refer Student to Devereux; however, has not sent a packet there based on Father’s opposition.  (Hitchcock)


� Student also testified, however, that he might want to get his GED or transfer to a different high school because of the events leading to this hearing.  (Student)


� Student testified that his roommate at Westwood Lodge had talked constantly about prior disturbing and traumatic experiences, and that this was very upsetting to Student.  (Student)


� The documentary record indicates that Student received 2 days of detention, for cutting class.  (S-32)S


� Student’s first quarter grade in this course was 73.


� 20 USC §1400 et seq.


� G.L. c. 71B


� The Federal statute and regulations to not address extended evaluations.  


� 20 USC §1415(k)(1)(c)(G) and (k)(2);


� The corresponding provision in state regulations is found in 603 CMR 28.08(7)(c), which grants a hearing officer authority to order a temporary change in placement for an eligible student “for reasons consistent with federal law, including but not limited to when maintaining such student in the current placement is substantially likely to result in injury to the student or others.”  





� This subsection, which relates to ordinary due process hearings, states that “except as provided in subsection (k)(4) [applying to children already placed in an IAES when a hearing is requested] during the pendency of any proceedings conducted pursuant to this section , unless the…educational agency and the parents otherwise agree, the child shall remain in the then-current educational placement.”  20 USC §1415(j)


� As stated above, this discussion usually arises in the context of disciplinary removal, which is not at issue here.  However, it is appropriate to adopt the factual analysis used in discipline cases where, as here, the thrust of the School’s argument is the same as if Student had been subject to discipline.   


� Although others within LHS knew of Student’s problems as early as January or February 2007, Ms. Hitchcock did not become aware of Student’s situation until May, when she determined that there was not enough time to go through the TEAM process.  I do not intend this statement to find fault with Ms. Hitchcock’s actions in proceeding immediately to hearing after obtaining a risk assessment, and after attempting to secure the participation and cooperation of Student and both of his parents by frankly sharing her concerns with all of them.  She clearly acted appropriately in acting quickly to address what appeared to be a serious risk while involving Student and Parents as much as possible in the process.  What is concerning is that the urgency of Student’s situation did not trigger the special education evaluation and TEAM process much earlier, i.e., in January or February 2007.





� As with the safety issue discussed above, the School deprived itself and Student of the opportunity to do this exploration by bypassing the TEAM process.    
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