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RULING REGARDING WESTFIELD’S MOTION TO DISMISS

This ruling is issued pursuant to Westfield’s June 13, 2008 motion to dismiss Parents’ hearing request. Parent filed an opposition to Westfield’s motion on June 20, 2008 and a telephonic motion session was held on that day.  

Here, Westfield asserts that the matter should be dismissed because Parents did not provide ten business days notice to Westfield prior to placing Will at the Curtis Blake School (Curtis Blake) in August 2007. 
   Westfield also contends that that the matter should be dismissed because Parents were obligated to try Westfield’s proposed program that it offered Will in March 2007 prior to placing him at Curtis Blake.  Westfield finally claims that the matter should be dismissed as a matter of equity because Parents did not reject the March 2007 IEP until May 2007 and did not file a hearing request until April 2008 and that this caused harm to Westfield
 (see Westfield’s Motion to Dismiss p. 1).   

After consideration of both the motion and opposition, Westfield’s motion for dismissal is DENIED.  

Both BSEA Rules and the Standard Adjudicatory Rules of Practice and Procedure governing BSEA proceedings provide that a Hearing Officer may allow a motion to dismiss if the moving party fails to state a claim upon which relief may be granted; see BSEA Rule 16B3, 801 CMR 1.01(7)(g)(3).  Similarly, the federal courts have concluded that a motion to dismiss under Federal Rule of Civil Procedure 12 (b)(6) may be allowed if the court finds “beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Conley v Gibson, 355 US 41, 45-46 (1957); Roeder v Alpha Indus., 814 F. 2d 22, 25 (1st Cir. 1987), In re: Springfield Public Schools and Department of Social Services, 14 MSER 98 (2008), citing Judge v City of Lowell, 160 F. 3d 67, 72 (1st Cir. 1998).  If the School District can prove that the facts do not support Student’s claims under any legal theory then dismissal would be appropriate; In re: Springfield Public Schools and Department of Social Services 14 MSER at 103.  In deciding a motion to dismiss the court must “consider all pertinent allegations in Student’s request to be true… and draw all reasonable inferences in favor of the nonmoving party”; Id.  In this matter the nonmoving party is Parents and Student and Westfield as the party seeking relief has the burden of proving its case; (see Schaffer v Weast, 126 S. Ct. 528 (2005).  

The record shows the following: 

1. On March 1, 2007 Parent contacted Westfield’s special education director (Dr. Dupelle) requesting consideration of an out-of-district placement for Will; (see Westfield’s response to Parents’ Hearing Request p. 3). 

2. On March 20, 2007 Parents attended a TEAM meeting where Westfield proposed a program a substantially separate program at the Paper Mill Elementary School”; (see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 2).  

3. Westfield at that time knew that Parents do not agree with Westfield’s proposal and that they wanted to see Will attend Curtis Blake through its inclusion of statements on the narrative description of its proposal (N-1) dated March 25, 2007 and its proposed IEP that was sent to Parents on April 12, 2007; ((see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 1).    

4. The N-1 states:  “Your input and your concerns have been noted in the IEP.  Your concerns include Will’s lack of sufficient progress as well as your concern for his self esteem and your feelings that he should attend the Curtis Blake School…”; (see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 1).  The IEP also notes under the Parent and/or Student’s Concerns Section: “Both [Parents] see Will’s needs being greater than the Paper Mill Elementary school can manage, and therefore, his parents would like to see Will at the Curtis Blake School”; (see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 2).

5. Parents did not send back a response to the IEP nor did Westfield contact Parents regarding this issue.  

6. Parents sent Dr. Dupelle a certified letter dated June 8, 2007 that stated:  “The purpose of this letter is to inform you that Will will not be attending the 2006-2007 Extended Year Reading Program at Franklin Avenue School, In addition, Will will not be attending the LLD program at Munger Hill.  Starting in the Fall of 2007 Will will be attending the Curtis Blake School  If you have any questions I can be contacted at the numbers listed below… “ (see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 3). 

7. Dr. Dupelle acknowledged receipt of this letter on June 13, 2007 and sent Parents back a letter acknowledging that Will would not be attending Westfield’s proposed programs and informing Parents that Will was welcome to return to Westfield at any time and for Parents to contact him if he could be of any further assistance;(see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit  4).  Westfield provided no evidence that Dr. Dupelle contacted Parents to ascertain whether Parents were seeking funding for Curtis Blake.  

8. On June 17, 2007 Parents, sent through its attorney, sent Westfield correspondence that indicated that “Pursuant to the Individuals with Disabilities Act of 2004, Section 612 (1)(10©, notice is hereby given that the parents will be unilaterally placing Will at the Curtis Blake School beginning in September 2007 and shall be seeking public funding for his placement there”; (see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit  5).  Westfield sent Parents’ attorney written correspondence denying Parents’ request for public funding; ((see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 6).

9. Will’s IEP expired on March 19. 2008; (see Student’s Opposition to the School District’s Motion to Dismiss, Exhibit 2).

10. Parents filed a hearing request on or about April 10, 2008.  Westfield did not reconvene the TEAM until June 10, 2008 pursuant to an order by this Hearing Officer; (see Hearing Officer order June 3, 2008).

After consideration of the documents filed in this matter, Parents have stated a claim upon which relief can be granted and as such Westfield’s motion to dismiss is unwarranted.  The evidence presented shows that Westfield knew or should have known that Parents disagreed with the TEAM’s decision for an in-district placement and were seeking public funding of Curtis Blake.  Therefore, there remains a dispute that Westfield was unfairly disadvantaged by Parents’ actions and that equity dictate a dismissal and as such a motion to dismiss is not appropriate.  The evidence shows that Parents informed Westfield on March 1, 2007 that it consider an out of district placement for Will.  On March 20, 2007 Parents again told Westfield at an IEP meeting that Will would attend Curtis Blake and Westfield acknowledged this in its N1 and IEP.  Westfield received a certified letter on June 8, 2007 that Will would not be attending Westfield’s programs and would be going to Curtis Blake.
  It also received notice from Parents’ attorney eight working days before school began that Parents would be seeking public funding for their unilateral placement and a hearing request well within the statute of limitations for filing a hearing request.
  

In addition, Westfield’s assertion that the matter must be dismissed because Parents failed to try Westfield’s program and that Parents did not meet the ten working day deadline is not supported within the law and as such dismissal is inappropriate.  “If the parents of a child with a disability, who previously received special education and related services under the authority of a public agency, enroll the child in a private elementary school or secondary school without the consent of, or referral by the public agency, a court or a hearing officer may require the agency to reimburse the parents for the cost of that enrollment if the court finds that the agency had not made a free appropriate public education available to the child in a timely manner prior to that placement” 20 USC. S. 612 ( C ) (ii).  The cost of reimbursement may be reduced or denied if at the most recent IEP meeting that the parents attended prior to the removal of the child from the public school, the parents did not inform the IEP Team that they were rejecting the placement proposed by the public agency …including expressing their concerns and their intent to enroll their child in a private school at public expense; 20 USC s. 612 (C ) (iii)(aa).  Reimbursement may also be reduced or denied if the Parents did not give written notice to the public agency of their intent to seek reimbursement ten business days (including any intervening holidays) prior to the removal of the child from the school program; (see 20 USC s. 612(C) (iii) (bb).  There is nothing in this section of the IDEA that mandates that a Court or a Hearing Officer deny reimbursement if the ten working day mandate is not met
.  In addition, although the law requires that an IEP offer a FAPE in the least restrictive environment there is nothing in case law that requires as a matter of law that reimbursement be reduced or denied if a placement is not tried.  As such, Westfield’s motion to dismiss is inappropriate and is DENIED. 

By the Hearing Officer:

Joan D. Beron

Dated: June 24, 2008 

� Will is a pseudonym used for confidentiality and classification purposes in publicly available documents.


� Parents, through Counsel, faxed Westfield notice that it was unilaterally placing Will at Curtis Blake beginning in September 2007 and was seeking public funding for his placement there; (see Westfield’s motion to dismiss, Attachment C).  The IDEA states that reimbursement for a private school placement may be reduced or denied if the Parents did not give the School District ten business days notice prior to removing him from the public school, (see 20 USC s. 1412((a)(10)(I) (bb).  Westfield began school on August 28, 2008.  This is eight business days.  


� Neither Westfield’s motion nor its supporting documentation articulate what harm Westfield has suffered as a result of Parents’ actions or why Parents filing of this matter in April 2008 is inequitable to Westfield.  


� It would be reasonable to infer and to find at hearing that Parents’ sending of a certified letter informing a School District of a placement would trigger an inquiry from the School District whether Parents were intending to privately place their child or seek public funding. 


� Westfield could also have filed a hearing request seeking a determination that its program was appropriate but did not do so.


� See e.g. Cole v Sharon Public Schools, 12, MSER 252 (2006) (Beron) (reimbursement awarded even though Parents did not give notice to the school because even if parents had provided the notice that it should have, it was more likely than not that the giving of notice would have resulted in n IEP that would have provided a FAPE to the student).





