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On May 9, 2008 the Ralph C. Mahar Regional School District (Mahar) filed a hearing request requesting an order denying Parents’ request for an independent neuropsychological evaluation because its testing is comprehensive and appropriate; (see School District’s Hearing Request, May 9, 2008).  

On May 19, 2008 Parents filed a response to Mahar’s hearing request indicating that it was not seeking an independent neurological evaluation but was requesting that Mahar conduct a neuropsychological evaluation; (see Parents’ response to hearing, May 19, 2008).  

On May 21, 2008 Mahar filed a motion for summary judgment; (see, School District’s “Motion for Summary Judgement”). As grounds for the motion, Mahar asserts that its case be dismissed as a matter of law because Rudy’s last school district evaluation was conducted twenty-eight (28) months ago and that pursuant to the Parent’s Procedural Safeguards, Parents only have the right to a publicly funded independent evaluation within sixteen (16) months from the date of the school district’s evaluation with which a parent disagrees; Id.
  

After consideration of the motion, Mahar’s motion for summary judgment is DENIED.
  

Summary judgment is only appropriate where there is no genuine issue of fact relating to all or part of a claim or defense and the movant is entitled to prevail as a matter of law.” Kourouvacilis v. General Motors Corp., 410 Mass 706 (1991).   The moving party (in this case, the School District) bears “the burden of affirmatively demonstrating that there is no genuine issue of material fact on every relevant issue.” Pederson v Time, Inc. 404 Mass. 14, 17 (1989). Massachusetts has adopted the federal standard, under which a defendant (or other party having the burden) may obtain summary judgment if it demonstrates that the opposing party has no reasonable expectation of proving an essential element of that party's case. M.R. Civ.P 56. F.R.P. 56,  Kourouvacilis v. General Motors Corp., 410 Mass 706 (1991), following Celotex Corp. v. Catrett, 477 U S 317, 322 (1986).  To be successful, a moving party need not submit affirmative evidence to negate one or more elements of the other party's claim.  Kourouvacilis v. General Motors Corp., supra, at p. 716.  The burden on the moving party may be discharged by showing that there is an absence of evidence to support the non‑moving party's case.  Celotex Corp. v. Catrett, supra, at p. 322. Once the moving party meets its burden, the burden shifts to the non-moving party to show with admissible evidence the existence of a dispute as to material facts.  Kourouvacilis v. General Motors Corp., supra, at p. 711, citing, Godbout v. Cousens, 396 Mass 254, 261 (1985).  

When the court (or a Hearing Officer) considers the materials accompanying a motion for summary judgment, “the inferences to be drawn from the underlying facts contained in such materials must be viewed in the light most favorable to the party opposing the motion.”  Hub Assocs v Goode,  357 Mass. 449, 451 (1970), quoting United States v Diebold, Inc., 369 U.S. 654, 655 (1962).  In addition, “all doubt as to the existence of a genuine issue of material fact must be resolved against the party moving for summary judgment.”   Attorney General, et al. v. Robert W. Bailey et al., 386 Mass. 367, 370, quoting Gross v Southern Ry., 414 F.2d 292, 297 (5th Cir. 1969).  

Here, Parents have asserted that they are not seeking an independent evaluation but are asking that the School District conduct a neuropsychological evaluation.  Therefore facts are in dispute and as such summary judgment cannot be awarded. 
 

A Hearing Officer initiated conference call with the Parties will occur on May 27, 2008 at 2:00 p.m.  At that time the Parties will be prepared to discuss the status of the matter, including but not limited to any evidentiary and scheduling issues.  Hearing dates will be scheduled at that time.

  
Should the Parties reach an agreement, the moving party (School District) must file a written withdrawal of the proceeding.

By the Hearing Officer:

Joan D. Beron

May 22, 2008

� Rudy is a pseudonym used for confidentiality and classification purposes in publicly available documents.


� This section of the Parent’s Procedural Safeguards is taken from the Massachusetts special education regulations which states:  “The right to this publicly funded independent education evaluation under 603 CMR 28.04(5)(c) continues for 16 months from the date of the evaluation with which the parent disagrees”, 603 C.M.R. 28.04 (5) (c ) 6.


� Mahar requested that the matter be dismissed.  Since the School District filed the hearing request dismissing the matter would result in a dismissal of it’s own case.  The School District is proceeding pro-se and as such its pleadings will be liberally construed as a motion for summary judgment with relief for a ruling in favor of the School District.  


� If the evaluation that the Parents are requesting is determined to be an independent neuropsychological evaluation, the record shows that the request was first made on April 15, 2008 and that the School District did not request a hearing until May 9, 2008, thirteen school days after Parents made the request.  Thus if the neuropsychological evaluation is determined to be a request for an independent evaluation Mahar, by not timely filing its hearing request, will have waived its right to dispute the independent evaluation.  
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