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I. STATEMENT OF PURPOSE 

A. This Agreement is made and entered into by and between the Office of the 
Attorney General (the “OAG”) on behalf of the Commonwealth of Massachusetts (the 
“Commonwealth”) and New Bedford Foss Marine Terminal, LLC (“NBFMT”).  Collectively, 
the OAG, and NBFMT are referred to as the “Parties.”     

 
B. This Agreement is entered into pursuant to the Massachusetts Oil and Hazardous 

Material Release Prevention and Response Act, as amended and codified in Massachusetts 
General Laws Chapter 21E (“G.L. c. 21E”), and the OAG’s Brownfields Covenant Not to Sue 
Agreement Regulations at 940 CMR 23.00 (“Brownfields Covenant Regulations”), with 
reference to the Massachusetts Contingency Plan, 310 CMR 40.0000 (the “MCP”).  This 
Agreement relates to the remediation and redevelopment of numerous parcels of property, 
formerly owned by Sprague Massachusetts Properties, Inc. (“Sprague”) and NSTAR Electric 
Company and NSTAR Gas Company, both d/b/a Eversource Energy (“Eversource”), at 1-3 Pine 
Street and 180 MacArthur Drive in New Bedford, Massachusetts (the “Property”) at which 
NBFMT intends to repurpose the Property into a staging area and shore base to support offshore 
wind construction activities at various offshore lease blocks on the US East Coast (the 
“Project”).    

 
C. The Parties intend to set forth in this Agreement their respective duties, 

obligations and understanding so that the Project can contribute to the physical and economic 
revitalization of an area of New Bedford, Massachusetts.  The Parties agree that this Agreement, 
pursuant to G.L. c. 21E, § 3A(j)(3), addresses potential claims by the Commonwealth against 
NBFMT and is predicated upon its compliance with the terms and conditions of this Agreement.  
This Agreement also addresses potential claims brought by third parties for contribution, 
response action costs, or property damage pursuant to G.L. c. 21E, §§ 4 and 5 or for property 
damage claims under common law.  This Agreement does not, however, address liability arising 
under contract law. 
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D. The Parties agree that NBFMT’s ability to complete the Project may be 
contingent upon independent approval processes of other departments, agencies, and 
instrumentalities of the federal, state, and local governments. Nothing in this Agreement should 
be construed as an endorsement by the OAG of the proposed Project for such approval processes.  
NBFMT’s failure to secure independent governmental approvals for the proposed remediation 
shall not excuse it from performance of any term or condition of this Agreement. 

E. The Commonwealth believes that this Agreement is fair, consistent with G.L. c. 
21E, and in the public interest and has entered into this Agreement as part of an effort to commit 
the re-use of the Property to support marine related renewable energy projects in an area of New 
Bedford, Massachusetts. 

II.  THE PARTIES 
 

A. The OAG is a duly constituted agency of the Commonwealth of Massachusetts 
charged with the legal representation of the Commonwealth and maintains offices at One 
Ashburton Place, Boston, Massachusetts 02108.  Included within the OAG’s authority is the 
authority to enter into Brownfields Covenant Not to Sue Agreements pursuant to G.L. c. 21E, 
§ 3A(j)(3). 

 
 B. NBFMT is a limited liability company organized under the laws of Delaware and 
registered to do business in the Commonwealth of Massachusetts.  
  

III.  STATEMENT OF FACT AND LAW 

A. The Commonwealth enters into this Agreement pursuant to its authority under 
G.L. c. 21E, § 3A(j)(3) and the Brownfields Covenant Regulations. 

B. Unless otherwise expressly provided, terms used in this Agreement that are 
defined in the Brownfields Covenant Regulations shall have the meaning assigned to them under 
such regulations.  Terms not defined in the Brownfields Covenant Regulations, but defined under 
G.L. c. 21E and/or the MCP, shall have the meaning assigned to them under G.L. c. 21E and/or 
the MCP.  Terms used in this Agreement that are defined in the Brownfields Covenant 
Regulations, G.L. c. 21E, or the MCP are capitalized. 

C. The Property is an approximately 29-acre parcel of land in New Bedford, 
Massachusetts.  NBFMT obtained title to the Property by way of two deeds recorded in the 
Bristol County (S.D.) Registry of Deeds on March 23, 2022, at, respectively, Book 14272, Page 
235 (the “Sprague Deed”) and Book 14272, Page 251 (the “Eversource Deed”).  The Property 
which is the subject of this Agreement includes all real property conveyed via the Sprague Deed 
and the Eversource Deed with the exception of a certain parcel of land located on the northerly 
side of MacArthur Drive and the easterly side of Water Street Extension identified in the 
Eversource Deed as parcel Fifth and containing 18,010 square feet or 0.413 acres more or less, 
and being further shown on a plan of land entitled “Plan of Land in New Bedford, Massachusetts 
owned by Waterfront Hospitality, LLC” and recorded in Plan Book 163, Page 97.  Additionally, 
for the avoidance of doubt, the parties agree that certain land still retained by Eversource (the 
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“Excluded Parcels”)  is not included within this Agreement and is described as the land 
delineated as “Lot 1” and “Lot 2” on plan of land entitled “PLAN OF LAND, NSTAR GAS 
COMPANY D/B/A EVERSOURCE ENERGY & NSTAR ELECTRIC COMPANY D/B/A 
EVERSOURCE ENERGY, ASSESSOR’S PARCEL: 47-181, 42-287, & 42-84, MACARTHUR 
DRIVE & PINE STREET, NEW BEDFORD, MASSACHUSETTS”, said plan dated July 27, 
2021 and recorded with the Bristol County (SD) Registry of Deeds in Plan Book 183, Page 79 
(the “Plan”). 

D. At various points in the ownership by Sprague and Eversource, the Property has 
been used as a petroleum storage facility, and electrical generation facility using both petroleum 
and coal as the energy source, as a laydown facility for electrical transformers and other 
electrical infrastructure equipment, and as a coal gasification complex.  As a result of the former 
uses of the Property, there have been releases of petroleum products, heavy metals, coal tar, and 
other related Oil and Hazardous Materials.  Due to these disposal practices at the Property, it is 
contaminated with Oil and/or Hazardous Material.  Up until September 2022, there were four 
above-ground storage tanks and there remains a power plant.  NBFMT has, since acquiring title, 
demolished the four above-ground storage tanks and is presently in the process of demolishing 
the power plant in the fall/winter of 2022.  A full description of the Sprague Deed and the 
Eversource Deed is attached as Exhibit A and incorporated into this Agreement.   

 
E. As a result of the former uses of the Property, the Massachusetts Department of 

Environmental Protection (“MassDEP”) assigned fifteen (15) Release Tracking Numbers 
(“RTNs”) for certain Releases and/or Threats of Releases of Oil and/or Hazardous Materials at or 
from the Property, including the following:   

1. RTN 4-000117, Pine Street Off MacArthur Drive, Licensed Site Professional No 
Further Action (“LSPNFA”):  MassDEP was notified of this release in 1987.  In July,1995, the 
status was changed indicating that the Licensed Site Professional filed a LSPNFA.  Additional 
information regarding this release was not identified.  A link to the MassDEP files is provided 
below. 
https://eeaonline.eea.state.ma.us/portal#!/search/wastesite/results?RTN=4-0000117 

 
2. RTN 4-11345, 180 MacArthur Drive, Commonwealth Electric Company, Class A-1 
Response Action Outcome (“RAO”):  An unknown amount of transformer oil was released to 
soil in a transformer storage area. Approximately 80 cubic yards of soil was removed and 
sampled soil.  As a result, background conditions were achieved for soil and groundwater.  A 
Permanent Solution was achieved and a Class A-1 RAO was submitted to MassDEP in 
September 1995.  A link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/portal#!/search/wastesite/results?RTN=4-0011345 
 
3. RTN 4-12592, 180 MacArthur Drive, Commonwealth Electric Company, Class A-3 
Response Action Outcome (RAO with an Activity and Use Limitation (“AUL”):  Contaminants 
of concern (COCs) were associated with past use of the Site as a Manufactured Gas Plant 
(MPG).  A coal tar-related sheen was observed in New Bedford Harbor in the Inner Slip 
Area.  The Inner Slip was permanently closed off with a steel sheet pile wall (bulkhead), creating 
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a confined disposal facility. Coal tar-impacted sediments were dredged from the Outer Slip Area 
and placed in the confined disposal facility. The transferred dredge spoils and the underlying 
sediment were treated in-situ and solidified.  An aquatic cap and armoring system was placed in 
the western portion of the Outer Slip, and the Inner Slip was backfilled over the stabilized 
material. An AUL was placed on the Inner Slip and the western portion of the Outer Slip to 
maintain a condition of No Significant Risk (“NSR”). PCB-containing sediment in the area of 
residual coal tar contamination will remain in place with exposures controlled through fishing 
and shell fishing restrictions. A Class A-3 RAO was submitted to MassDEP in June, 2012. A 
link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0012592 
 
4. RTN 4-13002, 200 Rear Herman Melville Boulevard (Atlantic Coast Fisheries Corp), 
Class A-2 RAO:  Approximately 20 gallons of diesel fuel were released from a truck onto 
pavement and adjacent soil. Soil was excavated and conditions at the site were determined to be 
approaching background.  A Class A-2 RAO was submitted to MassDEP in August 1997.  A link 
to the MassDEP files is provided below.   
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0013002 
 
5. RTN 4-13434, 30 Pine Street - Global Petroleum Corporation, Class A-1 RAO 
This was a release of 100-200 gallons of No. 6 fuel oil from Tank #2 to the floor of the 
secondary containment area. The release did not impact surface water, storm drains, catch basins, 
groundwater, or soil. Approximately 9 cubic yards of oily debris, and approximately 50 cubic 
yards of soil from within containment area.  A permanent solution was achieved and a Class A-1 
RAO was submitted to MassDEP in December 1997.  A link to the MassDEP files is provided 
below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0013434 
 
6. RTN 4-14208, 180 MacArthur Drive (Eversource and Sprague), Partial Permanent 
Solution with Conditions - AULs 
Oil and/or hazardous material associated with the former MGP and tar-processing facility were 
detected in soil and groundwater. An AUL was recorded on the Eversource portion of property 
which requires that non-emergency utility or construction activities be evaluated by an LSP and 
excavation/earth moving activities that would materially alter the surface grade or relocate soil 
currently at a depth of 3 ft or greater is prohibited unless evaluated by a LSP. Dense non-aqueous 
liquid (“DNAPL”) and soil were treated in place by mixing it with cement grout to create low 
permeability soil-cement monolith. It was determined infeasible to achieve background because 
additional excavation would be required along with off-site treatment/disposal, contaminated soil 
is located under public road and state highway, which would need to be shored and temporarily 
relocated. Volatile organic compounds (“VOCs”) were detected in sub-slab soil gas and in 
indoor air. Conditions on western site area do not pose an Imminent Hazard and background is 
infeasible.  A Permanent Solution was achieved that relies on AULs.  A link to the MassDEP 
files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0014208 
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7. RTN 4-15570, 180 MacArthur Drive (NSTAR), Class A-2 RAO 
Non-aqueous No. 6 fuel oil was identified as NAPL in groundwater and soil in the vicinity of the 
Global Petroleum oil transfer lines. The pocket of NAPL was excavated, but EPH concentrations 
remain.   Approximately 10 cubic yards of soil was excavated and approximately 1,750-gallons 
of oily water were recovered.  A Permanent Solution was achieved and a Class A-2 RAO was 
submitted to MassDEP in July 2003.  A link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0015570 
 
8. RTN 4-15755, 180 MacArthur Drive (NSTAR), Class A-2 RAO 
An unknown volume of No. 6 fuel oil was released to the secondary containment of Tank #3. 
Soil was excavated and no surface water, groundwater, storm drains, or catch basins were 
impacted.  An Immediate Response Action was completed, and the release was linked to 4-
14208.  A link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/portal#!/search/wastesite/results?RTN=4-0015755 
 
9. RTN 4-15896, 180 MacArthur Drive (NSTAR), Class B-1 RAO 
DCE detected in soil and groundwater exceeding RCS-2 and RCGW-2 beneath former hazardous 
waste storage area in the former MGP building.  Additional assessment indicated that response 
actions were not necessary to achieve a permanent solution.  A Class B-1 RAO was submitted to 
MassDEP in March 2001.  A link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Scanned.aspx?id=233212 
 
10. RTN 4-16574, 180 MacArthur Drive (NSTAR), Class B-1 RAO 
COCs were detected in soil gas that could pose an Imminent Hazard (“IH”). Indoor air samples 
were collected and did not pose an IH. The source of COCs were determined to be background 
conditions due to nature of industrial operations since they were not detected in groundwater or 
soil.  A permanent solution was achieved and a Class B-2 RAO was submitted in September 
2002. A link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0016574 
 
11. RTN 4-18264, 180 MacArthur Drive (NSTAR), Adequately Regulated 
This was a release to surface water that the Coast Guard responded to.  It was determined to be 
Adequately Regulated and there were no files in the MassDEP database. 
https://eeaonline.eea.state.ma.us/portal#!/search/wastesite/results?RTN=4-0018264 
 
12. RTN 4-18540, 30 Pine Street, NSTAR, Class A RAO 
This was a release of 200 gallons of No. 6 fuel oil to soils within containment dike around AST. 
The soils were excavated, and soil samples were collected. A condition of NSR exists but due to 
some detections of EPH, the site is approaching background.  A Permanent Solution was 
achieved, and a RAO was submitted to MassDEP in November 2004. A link to the MassDEP 
files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0018540 
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13. RTN 4-20254, 30 Pine Street, Sprague, Class A 2 RAO 
Approximately 32 gallons of No. 2 fuel oil were released to the concrete floor and underlying 
soils.  3-4 cubic yards of soils were excavated. As a result, a condition of NSR exists, but it is 
infeasible to achieve background conditions.  A Class A-2 RAO was submitted to MassDEP in 
March 2007.  A link to the MassDEP files is provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0020254 
 
14. RTN 4-26568, 30 Pine Street, Sprague Energy, Permanent Solution 
This was a release of approximately 100 gallons of diesel fuel from vehicle servicing pump 
adjacent to AST #1. Released to concrete pad, adjacent pavement and surrounding soils. 
Impacted soil was excavated; and, as a result, a Permanent Solution was achieved.  A Permanent 
Solution Statement was submitted to MassDEP in May 2017.  A link to the MassDEP files is 
provided below. 
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0026568 
 
15. RTN 4-29016, Assessor's Map 42 Lots 274 & 178 140 Pine Street 
Cannon Street Holdings, Inc. retained the services of Civil & Environmental Consultants, Inc. 
(CEC) to perform a limited subsurface investigation on the southerly portion of the Site (Parcel 42 
274 – 140 Pine Street) in August 2021.  The investigation was conducted as part of due diligence 
associated with a potential purchase of the Site.  The investigation was conducted, in part, to 
determine whether there was evidence of a release of oil and/or hazardous material on this portion 
of the Site that would require reporting to MassDEP.   During the investigation, 11 soil borings 
were advanced and soil samples were collected for laboratory analysis.  Various types of fill 
materials were observed in the borings.  Several samples were submitted for laboratory analysis 
and the results indicated that extractable petroleum hydrocarbons and lead were detected at 
concentrations above their applicable Reportable Concentrations.  Several soil stockpiles were also 
observed on the parcel which appeared to contain debris.  As a result of receiving information 
indicating a reportable condition, Eversource submitted a 120 Day Notification to MassDEP, to 
which MassDEP issued RTN 4-29016.  Apex is conducting a comprehensive site assessment to 
determine the nature and extent of contamination related to this RTN.  Apex submitted a Phase I 
Initial Site Investigation and Tier II Classification on September 28, 2022. Additional response 
actions are necessary related to this RTN.  A link to relevant MassDEP files is provided below.    
https://eeaonline.eea.state.ma.us/EEA/fileviewer/Rtn.aspx?rtn=4-0029016. 
 
The Releases and/or Threats of Releases of Oil and/or Hazardous Materials, as those terms are 
defined at 310 CMR 40.00006, that have been assigned RTN 4-0029016 shall constitute the 
“Covered Releases” for the purposes of this Agreement. 
 
The areas where Oil and Hazardous Material have come to be located as a result of the Covered 
Releases constitutes the “Site,” as that term is defined at 310 CMR 40.0006, for the purposes of 
this Agreement.  The Site is also the “property addressed” by this Agreement as the term 
“property addressed” is used in 940 CMR 23.08(1) in the Brownfields Covenant Regulations.    
The Site is more fully described on Exhibit B, including the remedial actions already conducted 
thereon, which is attached and incorporated into this Agreement.   
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IV. COMMITMENTS AND OBLIGATIONS 

In consideration of the representations made and promises exchanged by and between the 
Parties, each of them covenants and agrees to the terms and conditions that follow. 

A. REPRESENTATIONS AND COMMITMENTS BY APPLICANTS 

     1. NBFMT represents that: 
 
   a. it is an Eligible Person;  
 

b. it is not now nor has it ever been previously affiliated with any 
person having potential liability for the Site pursuant to G.L. c. 
21E; 

 
c. its involvement with the Site has been limited to: 

    i. negotiating the purchase of the Property; 
 
    ii. communicating with the Commonwealth and local 

authorities with respect to the Project and obtaining various 
permits and approvals for the Project at the Property; and 
 

iii. conducting assessment actions at the Site, as 
described in Exhibit C. 
 

d. none of its activities has caused or contributed to the Release or 
Threat of Release of Oil and/or Hazardous Material at the Site 
under G.L. c. 21E and/or the MCP. 

e. it is not at the time of execution of this Agreement subject to any 
outstanding administrative or judicial environmental enforcement 
action arising under any applicable federal, state, or local law or 
regulation.  

2. NBFMT agrees to the following terms and conditions:          

a.   NBFMT shall construct, own, and operate a staging area and shore 
base to support offshore wind construction activities at various 
offshore lease blocks on the east coast of the United States 
pursuant to a design site plan which is attached as Exhibit D and 
incorporated into this Agreement. 

   
b. NBFMT shall achieve and maintain, or arrange for the 

achievement and maintenance, of a Permanent Solution for the 
Covered Releases at the Site, in accordance with G. L. c. 21E and 
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the MCP, provided, however, if NBFMT can demonstrate that it 
cannot achieve a Permanent Solution within the deadlines 
prescribed at 310 CMR 40.0560 for the Site, pursuant to G. L. c. 
21E and the MCP, NBFMT shall achieve and maintain, or arrange 
for the achievement and maintenance, of a Temporary Solution or 
Remedy Operation Status in accordance with G.L. c. 21E and the 
MCP.  If NBFMT achieves a Temporary Solution or Remedy 
Operation Status and for so long as the Temporary Solution or 
Remedy Operation Status remains the remediation status, NBFMT 
shall continue to comply with all requirements of G.L. c. 21E and 
the MCP, including the achievement of a Permanent Solution as 
and when it becomes feasible pursuant to the G.L. c. 21E and the 
MCP, including, without limitation, 310 CMR 40.0893 and 
40.1050.   

 
c.     NBFMT shall cooperate fully with MassDEP and OAG with 

respect to the Covered Releases and the Site, including, without 
limitation:  

 
i. providing prompt and reasonable access to the Property to 

MassDEP for any purpose consistent with G.L. c. 21E and 
the MCP, and to other persons intending to conduct 
Response Actions pursuant to G.L. c. 21E and the MCP; 

     
ii. complying with the Release notification provisions 

established by G.L. c. 21E and the MCP; 
 

iii. responding in a timely manner to any request made by the 
MassDEP or OAG to produce information as required 
pursuant to G.L. c. 21E;  

 
iv. taking reasonable steps to prevent the Exposure of people 

to Oil and/or Hazardous Material, such as by fencing or 
otherwise preventing access to the Site if appropriate and/or 
necessary to prevent Exposure or as otherwise required by 
G.L. c. 21E, the MCP, MassDEP, or a Licensed Site 
Professional acting on behalf of NBFMT;  

 
v.  taking reasonable steps to contain any further Release or 

Threat of Release of Oil and/or Hazardous Material from a 
structure or container at the Site, upon obtaining knowledge 
of a Release or Threat of Release of Oil and/or Hazardous 
Material; and 

 
vi.         conducting, or causing to be conducted, Response Actions  
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at the Site in accordance with G.L. c. 21E, the Standard of 
Care defined in G.L. c. 21E, the MCP, and any MassDEP 
approvals, including any such approvals issued pursuant to 
310 CMR 40.0560(4)(b). 

 
d.   NBFMT shall ensure that the Property is operated consistently 

with any AUL recorded with respect thereto. 
 

e. NBFMT shall provide a copy of this Agreement to any successors 
and assigns as well as to any lessees, sub-lessees, licensees and 
sub-licensees of NBFMT’s interests in the Property who shall 
receive the rights and obligations of such Agreement pursuant to 
Section IV.B.3. 

 

B. COVENANTS NOT TO SUE BY THE COMMONWEALTH 

1. Covenant as to NBFMT 

Pursuant to G.L. c. 21E, § 3A(j)(3), in consideration of the representations and 
commitments by NBFMT set forth in Section IV, Paragraph A of this Agreement, and subject to 
NBFMT’s compliance with the terms and conditions of this Agreement and the Termination for 
Cause provisions described below in Section IV, Paragraph B, subparagraph 6, the 
Commonwealth covenants not to sue NBFMT, pursuant to G.L. c. 21E, for Response Action 
costs, contribution, property damage, or injunctive relief or for property damage under the 
common law, relating to the Covered Releases, so long as the Response Actions upon which the 
Permanent Solution Statement, Temporary Solution Statement, or Remedy Operation Status filed 
or to be filed with respect to the Covered Releases meet the Standard of Care and NBFMT 
complies with (a) MassDEP approvals, if such approvals are required, pursuant to 310 CMR 
40.0560(4)(b), in effect when the Permanent Solution Statement, Temporary Solution Statement, 
or Remedy Operation Status was submitted to MassDEP or (b) any other notice issued by 
MassDEP requiring additional work to achieve and/or maintain a Permanent Solution, 
Temporary Solution, or Remedy Operation Status. This Agreement shall not affect any liability 
established by contract. 
 

3. Subsequent Owners and/or Operators 

The Commonwealth also covenants not to sue Eligible Persons who first began 
ownership or operation of the Property subsequent to the effective date of this Agreement 
(“Subsequent Owners and/or Operators”) pursuant to G.L. c. 21E for Response Action costs, 
contribution, property damage, natural resource damages, injunctive relief, or for property 
damage under the common law relating to the Covered Releases.  The liability relief available to 
Subsequent Owners and/or Operators shall be subject to (a) the same terms and conditions as 
those that apply to NBFMT and (b) the Subsequent Owner’s and/or Operator’s covenant not to 
sue the Commonwealth in Section IV, paragraph C, below.   
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4. Applicability of the Agreement 

This Agreement shall be in effect unless and until the statutory protections 
available to NBFMT or Subsequent Owners and/or Operators pursuant to G.L. c. 21E, § 5C are 
in effect.  This Agreement is subject to the Termination for Cause provisions described below in 
Section IV, Paragraph B, subparagraph 6.   
 

5. Reservations of Rights 

The Commonwealth’s covenants in this Agreement shall not apply to: 

a. any new Release of Oil and/or Hazardous Material at or from the 
Property that occurs after the date of execution of this Agreement; 

   b. any Release of Oil and/or Hazardous Material that NBFMT, 
causes, contributes to, or causes to become worse, but if the cause or contribution is that of a 
Subsequent Owner and/or Operator, such reservation shall affect the liability protection 
applicable only to such Subsequent Owner and/or Operator and shall not affect NBFMT’s 
liability protection under this Agreement; 
 
   c. any Release of Oil and/or Hazardous Material at the Site that has 
not been discovered when a Permanent Solution Statement, Temporary Solution Statement, or 
Remedy Operation Status is submitted to MassDEP that would have been discovered if an 
assessment of the releases covered by or addressed in the Permanent Solution Statement, 
Temporary Solution Statement, or Remedy Operation Status had been performed consistent with 
the Standard of Care in effect when such Statement was or will be submitted; 
 
         d.   any Release or Threat of Release of Oil and/or Hazardous Material 
from which there is a new Exposure that results from any action or failure to act by NBFMT or a 
Subsequent Owner and/or Operator during NBFMT’s or a Subsequent Owner’s and/or 
Operator’s ownership or operation of the Property, but if the action or failure to act is that of a 
Subsequent Owner and/or Operator, such reservation shall affect the liability protection 
applicable only to such Subsequent Owner and/or Operator and shall not affect NBFMT’s 
liability protection under this Agreement; and 
 
   e. any Release of Oil and/or Hazardous Material not expressly 
described as one of the Covered Releases.  
 
 

6. Termination for Cause 
 

a. If the OAG or MassDEP determines that any of NBFMT submitted 
materially false or misleading information as part of its Application to Enter into a Brownfields 
Covenant Not to Sue Agreement, the OAG may terminate the liability protection offered by this 
Agreement in accordance with Subparagraphs 6 b. and c. below.  A statement made by NBFMT 
regarding the anticipated benefits or impacts of the proposed Project will not be considered false 
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or misleading for purposes of this Subparagraph if the statement was asserted in good faith at the 
time it was made. 

      b. In the event that the OAG or MassDEP determines that NBFMT 
has violated the terms and conditions of this Agreement, including but not limited to failing to 
complete the Project, failing to achieve a Permanent Solution, or if applicable, a Temporary 
Solution or Remedy Operation Status failing to cooperate in the maintenance of a Permanent 
Solution, Temporary Solution, or Remedy Operation Status at the Site in accordance with G.L. c. 
21E and the MCP, or failing to cooperate in arranging a timely response to a Notice of Audit 
Finding or any other notice requiring additional work to achieve and/or maintain a Permanent 
Solution, Temporary Solution, or Remedy Operation Status at the Site, the OAG may terminate 
the liability protection offered by this Agreement as to NBFMT in accordance with 
Subparagraph 6.d., below.  In the event the liability protection is terminated solely because of a 
violation by a Subsequent Owner and/or Operator of one or more of the conditions set forth in 
Section IV.A.2.c.i through Section IV.A.2.c.vi of this Agreement, such termination shall affect 
the liability protection applicable only to the Subsequent Owner and/or Operator and shall not 
affect NBFMT’s liability protection.  
 
   c. Before terminating the liability relief provided by this Agreement, 
the OAG will provide NBFMT or a Subsequent Owner and/or Operator with written notice of 
the proposed basis for, and a 60-day opportunity to comment on, the proposed termination.  The 
notice from the OAG shall, if appropriate, provide a reasonable period of time to NBFMT or a 
Subsequent Owner and/or Operator to cure an ongoing violation in lieu of termination of the 
liability relief provided by this Agreement in the sole discretion of the OAG. 
 

d. Termination of liability relief pursuant to this section shall not 
affect any defense that NBFMT or a Subsequent Owner and/or Operator might otherwise have 
pursuant to G.L. c. 21E. 

C. COVENANT NOT TO SUE BY NBFMT AND ANY SUBSEQUENT OWNER 
AND/OR OPERATOR 

   1.   In consideration of the Commonwealth’s covenants not to sue in Section 
IV, Paragraph B, NBFMT covenant not to sue and not to assert any claims or causes of action 
against the Commonwealth, including any department, agency, or instrumentality, and its 
authorized officers, employees, or representatives with respect to the following matters as they 
relate to the Site, the Property, or this Agreement: 

   a. any direct or indirect claims for reimbursement, recovery, 
injunctive relief, contribution, or equitable share of response costs or for property damage 
pursuant to G.L. c. 21E in connection with any of the Covered Releases; 

 
   b. any claims for “takings” under the Fifth Amendment to the United 

States Constitution, under the Massachusetts Constitution, or under G.L. c. 79 based on the 
argument that, with respect to a Covered Release, the requirements of Chapter 21E, the MCP, or 
the requirements of this Agreement constitute a taking; 
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   c. any claims for monetary damages arising out of response actions at 

the Site and/or the Property; 
 
   d. any claims or causes of action for interference with contracts, 

business relations or economic advantage based upon the conduct of MassDEP pursuant to 
Chapter 21E prior to the date of this Agreement concerning the Covered Releases; or 

 
        e.   any claims for costs, attorneys fees, other fees, or expenses 
incurred in connection with the Covered Releases. 
 
      2.   Subsequent Owners and/or Operators shall be bound by NBFMT’s 
covenants in this Paragraph C.  In the event that, despite these covenants, a Subsequent Owner 
and/or Operator asserts any claims or causes of action against the Commonwealth, including any 
department, agency, or instrumentality, and its authorized officers, employees, or representatives 
with respect to the claims listed in this Paragraph C, such claims and/or causes of action shall 
have no effect on the rights, benefits, and protections secured under this Agreement for any other 
entity, including NBFMT. 
  

D. PROTECTION FROM THIRD PARTY CLAIMS 

With regard to any Covered Releases, so long as the Response Actions upon which the 
Permanent Solution Statement, Temporary Solution Statement, or Remedy Operation Status 
relies meets the Standard of Care in effect when it was submitted to MassDEP, NBFMT and any 
Subsequent Owner or Operator are entitled to the protection that G.L. c. 21E, § 3A(j)(3), 
provides from claims for contribution, cost recovery, or equitable share brought by third parties 
pursuant to G.L. c. 21E, §§ 4 and/or 5, or third party claims brought for property damage claims 
under common law or G.L. c. 21E, § 5, based solely on the status of NBFMT and/or any 
Subsequent Owner or Operator as owner or operator of the Property or the Site, provided, 
however, that NBFMT has satisfied the notification provisions of G.L. c. 21E, § 3A(j)(3), and 
940 CMR 23.04(2).   

 

E. GENERAL PROVISIONS 

1. This Agreement may be modified only upon the written consent of all 
Parties. 

2. If any court of competent jurisdiction finds any term or condition of this 
Agreement or its application to any person or circumstance unenforceable, the remainder of this 
Agreement shall not be affected and each remaining term and provision shall be valid and 
enforceable to the full extent permitted by law. 

 
3. Each Party warrants and represents to the others that it has the authority to 

enter into this Agreement and to carry out its terms and conditions. 
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4. This Agreement may be fully executed by all Parties in one or more 
counterparts, each of which shall be deemed an original but all of which shall constitute one and 
the same instrument.

     5. The terms of this Agreement shall be effective as of the date it is fully 
executed by all Parties.

IT IS SO AGREED:       

OFFICE OF THE ATTORNEY GENERAL    

ANDREA JOY CAMPBELL
ATTORNEY GENERAL

By: _________________________ 
 Nancy E. Harper 

Assistant Attorney General 
Chief, Environmental Protection Division 
Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108 

Date:_______________________

NEW BEDFORD FOSS MARINE TERMINAL, LLC 

By:    ________________________________ 
Andrew B. Saunders, President 
New Bedford Foss Marine Terminal, LLC 
450 Alaskan Way South, Suite 706 
Seattle, WA 98104 

Date:  _____________________ 

_______________________________________ __________________ ___________________
A d B S d P id

March 9, 2023

/s/ Nancy E Harper

3/9/23
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1.0 SITE INVESTIGATION ACTIVITIES 
 

1.1 August 2021 Soil Investigation 

 
On August 11 and 12, 2021, Civil & Environmental Consultants, under the direction of Margaret 
Cote, performed a limited site investigation to assist in evaluating potential environmental 
liabilities associated with purchasing the Property.  On August 11, 2021, CEC oversaw the 
excavation of test pits in the areas of the proposed soil borings.  The purpose of performing the 
test pits was to preclear areas where soil borings were proposed to ensure that subsurface utilities 
were not present.  Petroleum-like odor was noted in several of the test pits and fill material 
including ash/coal fragments, brick, wood, concrete, and seashells were identified in the majority 
of the test pits.  Each test pit was backfilled with the excavated material. 
 
On August 12, 2021, CEC oversaw the advancement of 11 soil borings performed by Technical 
Drilling Services, Inc. (TDS) of Sterling, Massachusetts.  The soil borings were advanced to the 
water table, which was observed at depths ranging from approximately 4 to 8 fbg.  Fill material 
was observed in the majority of the soil borings, and the composition of the fill varied vertically 
and spatially.  The fill consisted mainly of coal fragments, ash, brick, wood, concrete and 
seashells.  However, the fill material observed in borings CEC-09, CEC-10 and CEC-11, located 
near the former service garage, consisted of gray to tan/brown, sandy, processed gravel fill with 
some wood fragments, which appeared to be non-native material. 
 
Soil samples were collected from various depth intervals for analysis for volatile organic 
compounds (VOCs), extractable petroleum hydrocarbons (EPH) with targets and ranges, and 
total metals.  At the completion of the drilling efforts, the soil borings were backfilled with drill 
cuttings and sand.   
 

1.2 June 2022 Soil Investigation  

 
On June 29, 2022, Apex was present during the excavation of three test pits by WC Smith & Son 
Inc. of New Bedford, Massachusetts. The purpose of the test pits was to evaluate soil conditions 
from a geotechnical perspective related to ongoing engineering of the new bulkheads. Two test 
pits were excavated on Coal Pier (TP-01 and TP-02) and one was excavated on Wood Pier (TP-
03).   
 
Soil samples from varying depth intervals were collected and screened for total organic vapors 
using a photoionization detector (PID).  PID reading were all less that 1 part per million by volume 
(ppmv). 
 
Observations made during the test pit excavation are summarized below. 
 
 



Test Pit ID Total Depth 
(fbg)* 

Observations 

 
TP-01 

 
8 

 
0 – 3 fbg:  Dark brown to black soil with coal fragments and 
gravel.  Light – tan sand with gravel at 3 feet.   
 
Concrete wall (approximately 6” wide) encountered at 
approximately 2 fbg, extended to approximately 5 fbg, with 
another wall of same dimensions approximately 2.5 feet to the 
north (in parallel) of the other wall, running parallel to the 
northern bulkhead of the pier. 
 
3 – 7 fbg:  Brown sand with gray and tan silty clay with tan sand 
beneath.  Brown sand to 6 fbg.  Slight odor. 
 
Water encountered at approximately 7.5 fbg. 
 

 
TP-02 

 
7 

 
0 - 3 fbg:  Dark brown soil at surface with tan sand and gravel 
beneath.  Some coal fragments observed. 
 
3 – 7 fbg:  Dark coarse sand and gravelly fill material with some 
coal fragments.  Dark brown to black, with some rust color, 
coarse sand with some wood fragments. 
 
Water encountered at approximately 7 feet. 
 

 
TP-03 

 
7.5 

 
0 – 3 fbg:  Tan to brown sandy soil/fill with some asphalt at 
surface.  Some shell fragments. 
 
3 – 7.5 fbg: Tan fine sand over grey silty sand with shell pieces.  
Carcass of empty drum. 
 
Water encountered at approximately 7.5 feet. 
 

* Feet below grade 
 
Soil samples from various depth intervals were collected and submitted for analysis for VOCs, 
semi-volatile organic compounds (SVOCs), EPH with targets and ranges, total metals, and/or 
polychlorinated biphenyls (PCBs).  Samples were submitted to ESS Laboratory of Cranston, 
Rhode Island (ESS).  At the completion of the excavation efforts, the test pits were backfilled with 
the excavated material.   
 



1.3 June 2022 Groundwater Sampling 

 
On June 20, 2022, groundwater samples were collected from previously installed groundwater 
monitoring wells identified as OW-1, OW-2 and OW-3.  These wells were installed by the previous 
owner, Sprague Energy as observation wells associated with large capacity above ground 
petroleum storage tanks.  Prior to sampling, the wells were gauged utilizing an interface probe 
capable of detecting non-aqueous phase liquids (NAPL) to an accuracy of 0.01 foot.  NAPL was 
not detected in any of the monitoring wells during gauging activities and depth to water was 
measured at depths between 7.3 and 9 fbg.  Based on surface topography, the close proximity to 
the New Bedford Harbor, and prior groundwater elevation surveys, the groundwater flow direction 
is to the east-southeast, toward the Harbor. 
 
Groundwater samples were collected in general conformance with EPA Region I Low Stress (Low 
Flow) Purging and Sampling Procedure for the Collection of Groundwater Samples for Monitoring 
Wells (EPA, 2017) and placed in laboratory-preserved containers for VOCs, EPH, volatile 
petroleum hydrocarbons (VPH), and MCP 14 metals.  The samples were placed on ice and 
transported to ESS for analysis. 
 

1.4 July 2022 Soil Investigation and Monitoring Well Installation 

 
On July 28, 2022, Apex oversaw the advancement of six soil borings (AP-101 through AP-106) 
by Technical Drilling Services (TDS) using the direct-push drilling method.  The soil borings were 
advanced to a depth of 15 fbg, with the exception of AP-105, where refusal was encountered at 
a depth of 10 fbg.  The boring locations are shown on Figure 3. 
 
During soil boring advancement, soil samples were collected from varying intervals and were 
observed for evidence of contamination (odor, staining); and, screened for TOV using a PID.  
Odors and/or staining were not noted and the majority of the PID readings were less than 1 PPMV, 
with the exception of one sample collected from the 10 – 15 fbg interval in boring AP-102. 
 
Soil samples were collected from various depth intervals and were submitted to ESS for analysis 
for VOCs, SVOCs, EPH with targets and ranges, MCP 14 metals, and/or PCBs.  At the completion 
of the drilling, soil borings AP-101, AP-103 and AP-105 were backfilled with drill cuttings and 
sand.   
 
Monitoring wells were installed in borings AP-102, AP-104 and AP-106.  The monitoring wells 
were constructed of 2-inch, inside-diameter poly-vinyl chloride (PVC) casing and screen; the 
screens were set from 5 to 15 ftbg.  The annular space surrounding each well screen was 
backfilled with clean sand to 1 to 2 feet above the top of the screen.  A 1-foot bentonite seal was 
placed above the sand pack.  The depths to groundwater measured in the wells on the date of 
installation ranged from 5.5 to 7 fbg.   
 



1.5 August 2022 Groundwater Sampling 

 
On August 10, 2022, groundwater samples were collected from newly installed groundwater 
monitoring wells AP-102, AP-104, and AP-106.  Prior to sample collection, the wells were gauged 
utilizing an interface probe capable of detecting NAPL to an accuracy of 0.01 foot.  NAPL was not 
detected in any of the monitoring wells during gauging activities and depth to water was measured 
at depths between 5.7 and 6.6 fbg.   
 
Groundwater samples were collected in general conformance with EPA Region I Low Stress (Low 
Flow) Purging and Sampling Procedure for the Collection of Groundwater Samples for Monitoring 
Wells (EPA, 2017) and placed in laboratory-preserved containers for analysis for VOCs, SVOCs, 
EPH, and MCP 14 metals.  The samples were placed on ice and transported to ESS for analysis. 
 

1.6 September 2022 Soil Investigation and Monitoring Well Installation 

 
On September 7 & 8, 2022, Apex oversaw the advancement of eleven soil borings (AP-107 
through AP-117) by TDS using the direct-push drilling method.  The soil borings were advanced 
to a depth of 15 fbg, with the exception of AP-111, AP-112, AP-115, where refusal was 
encountered at depths ranging from 12 to 13.5 fbg.  The boring locations are depicted on Figure 
3. 
 
During soil boring advancement, soil samples were collected from varying intervals and were 
observed for evidence of contamination (odor, staining); and, screened for TOV using a PID.  
Odors and/or staining were not noted and the majority of the PID readings were less than 1 ppmv, 
with the exception of samples collected from the 5 – 10 and 10 – 15 fbg interval in boring AP-113.  
These readings were 21.5 and 7.2 ppmv, respectively. 
 
Soil samples were collected from various depth intervals and were submitted to ESS for analysis 
for VOCs, SVOCs, EPH with targets and ranges, and/or MCP 14 metals.   
 
Monitoring wells were installed in all of the borings except AP-117.  The monitoring wells were 
constructed of 2-inch, inside-diameter poly-vinyl chloride (PVC) casing and screen; the screens 
were set from 5 to 15 fbg, except where refusal was encountered at a shallower depth (AP-111, 
AP-112 and AP-115).  The annular space surrounding each well screen was backfilled with clean 
sand to 1 to 2 feet above the top of the screen.  A 1-foot bentonite seal was placed above the 
sand pack.  The depths to groundwater measured in the monitoring wells on the date of installation 
ranged from 7 to 8.5 fbg.   
 
Upon completion of drilling, soil boring AP-117 was backfilled with drill cuttings and sand.   
 
 
 



1.7 September 2022 Groundwater Sampling 

 
On September 20, 2022, groundwater samples were collected from newly installed groundwater 
monitoring wells AP-107 through AP-116.  Prior to sample collection, the wells were gauged 
utilizing an interface probe capable of detecting NAPL to an accuracy of 0.01 foot.  NAPL was not 
detected in any of the monitoring wells during gauging activities and depth to water was measured 
at depths between 9 and 12.2 and 6.6 fbg.   
 
Groundwater samples were collected in general conformance with EPA Region I Low Stress (Low 
Flow) Purging and Sampling Procedure for the Collection of Groundwater Samples for Monitoring 
Wells (EPA, 2017) and placed in laboratory-preserved containers for analysis for VOCs, SVOCs, 
EPH, and MCP 14 metals.  The samples were placed on ice and transported to ESS for analysis. 
 
 
2.0   NATURE AND EXTENT OF CONTAMINATION 

  
2.1 Soil Analytical Results  

 
The laboratory analytical results from the August 2021 soil investigation indicated that EPH 
ranges were detected at concentrations in exceedance of the applicable MassDEP Reportable 
Concentrations (RCs) in the sample collected from 0-1 fbg at boring CEC-05.  In addition, lead 
was detected at concentrations in exceedance of the applicable RC in samples collected from 1 
-3 fbg from borings CEC-02, CEC-03 and CEC-07.  These soil sample results indicated a 
reportable condition pursuant to 310 CMR 40.0315(1), particularly related to the concentrations 
of lead and EPH greater than their applicable RCs.  As previously mentioned, Eversource 
reported the condition to MassDEP as a 120-day Reportable Condition as the PRP. 
 
The analytical results for the soil samples collected by Apex during the June 2022 test pit 
excavation and the July 2022 drilling efforts are summarized on Table 1.  Analytical results from 
the borings that were advances in September 2022 were not available at the time of this report 
preparation.  
 
Although, there were some detections of metals (including lead), PCB Aroclors, EPH constituents, 
and SVOCs (specifically, polynuclear aromatic hydrocarbons, PAHs) in the soil samples collected 
during the June 2022 test pit investigation, none of the concentrations detected exceeded the 
applicable MCP Method 1 S-1 or S-2 Soil Standards.  VOCs were not detected in the soil samples. 
 
Concentrations of certain metals, VOCs and SVOCs exceeded the applicable Method 1 S-2/GW-
2 standards in some of the soil samples collected from the borings drilled in July 2022, which are 
summarized below:  
 

 AP-101(0-3’): arsenic 
 AP-101(10-15’):  benzo(a)pyrene 



 AP-102(5-7’): arsenic 
 AP-102(15’): arsenic, C11-C22 aromatics, naphthalene, 1,1-biphenyl, 2-

methylnaphthalene, benzo(a)anthracene, benzo(b)fluoranthene, benzo(a)pyrene, 
chrysene, Indo(1,2,3-cd)pyrene dibenzo(a,h)anthracene 

 AP-104(0-5’): arsenic, lead 
 AP-106(0-5’):  lead 
 AP-106(5-10’):  lead 
 AP-106(15’):  naphthalene 

                                                                                                                                                                                 
The concentrations of certain metals, VOCs and SVOCs exceeded the applicable Method 1 S-
2/GW-2 standards in some of the soil samples collected from the borings drilled in September 
2022, which are summarized below:  
 

 AP-113 (5-10’):  lead 
 AP-114 (5-10’):  lead; benzo(a)anthracene, benzo(a)pyrene; dibenzo(a)anthracene 
 AP-115 (0-3’):  benzo(a)pyrene 
 AP-116 (0-3’): lead, benzo(a)pyrene, PCBs 
 Tank 3 Berm:  PCBs 

 
2.2 Groundwater Analytical Results 

 
VOCs, EPH and VPH were not detected in the groundwater samples collected from wells OW-1, 
OW-2 and OW-3 in June 2022.  Dissolved zinc (OW-1 and OW-2) and dissolved barium (OW-3) 
were detected at concentrations marginally greater than the laboratory reporting limits (RLs) and 
are considered background-level concentrations for these naturally occurring metals.  
 
EPH, SVOCs and PCBs were not detected in the groundwater samples collected from the wells 
AP-102, AP-104 and AP-106 in August 2022.  Naphthalene was detected at concentrations well 
below the MCP GW-2 standard from samples collected from AP-102 and AP-106 when analyzed 
in the EPA 8260 (VOC) method, but not the 8270 (SVOC) method.  Dissolved metals were 
reported at concentrations in the samples collected from AP-104 and AP-106 that do not appear 
to be background-level concentrations.  Specifically, barium at a concentration of 219 ug/L from 
the sample collected from AP-104, and lead at a concentration of 83.7 ug/L from the sample 
collected from AP-106.  The applicable groundwater standard for the Disposal Site is GW-2 
therefore there are no established MCP standards for these metals, however it is apparent that 
metals from the subsurface are dissolving in the groundwater. 
 
Arsenic, barium , lead and zinc were detected in the groundwater samples collected in September 
2022, at concentrations well below any applicable standard.  No other analytes were detected. 
 
 
 



3.0 CONCEPTUAL PHASE II SCOPE OF WORK 
 
Based on the soil and groundwater analytical results, Apex will continue to monitor groundwater 
quality to determine seasonal fluctuations in groundwater conditions. Apex, will also advance 
additional soil borings/monitoring wells to more accurately determine the extent of contamination 
at the Disposal Site. 
 
Based on the results of additional sampling and monitoring, Apex will conduct a characterization 
of risk to determine exposure point concentrations in soil and groundwater.  The results of the risk 
assessment will help determine future response actions at the Site in pursuit of a Permanent 
Solution. 
 
The next round of soil boring advancement/monitoring well installation, and groundwater sampling 
is scheduled for late January and early February of 2023. 
 
Existing soil boring and monitoring well locations, along with proposed locations, are included on 
the attached figure. 
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