Novamber 28, 2022

DOC Legal Division

Attn: Michele Dupis-Clark, Program Coordinator ITT
70 Franklin Street, Suite 600

Boston MA 02110-1327

RE: Information Request

Dear DOC Legal:

I am writing to request the proposed chenges to :

103 CMR 505 , Use of Force

Please accept this as a public records request if required to provida this
infarmation.

Also please place me on your mailing list for all proposed changas.

Thank you for your time and attention in this matter.

Sincerely,
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The Commonwealth of Massachusetts
Executive Office of Public Safety < Security
Department of Correction
Legal Division
70 Frankfin St., Suite 600
Boston, Massachusetts 02110-1327

VRN L IS Tel:(617-727-3300 Ext. 1124)

www.mass.gov/doc

KARYN E. POLITO

Lieutenant Goverior

TERRENCE M. REIDY
Secretary

December 16, 2022

Re: 103 CMR 505 - Use of Force; December 19, 2022 Public Hearing

Dear [
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00

CAROL A, MICI

Commissioner

SHAWN P, JENKINS
Clrief of Staff

KELLEY J. CORREIRA
ROBERT P. HIGGINS
MITZI S. PETERSON
THOMAS J. PRESTON
Deputy Commissioners

NANCY ANKERS WHITE
General Counsel

I am in receipt of your letter dated November 28, 2022, This letter is not a comment on the
proposed version of 103 CMR 505, Use of Force, but is a request for a copy of the proposed

version of the policy.

Please note that the proposed version of 103 CMR 505, Use of Force, was posted in the library at
MCI-Norfolk. Notwithstanding this, your request is being treated as a public records request and

[ am enclosing a copy of the proposed regulation.

[f you wish to challenge any aspect of this response, you may appeal to the Supervisor of Public
Records following the procedures set forth in 950 CMR 32.08. You may also file a civil action in

accordance with M.G.L. c. 66, sec. 10A.

Regards,

Michele Dupuis-Clarke, Program Coordinator III
Legal Division
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The Commonwealth of Massachusetts
Executive Office of Public Safety e Security
Department of Correction
Legal Division
70 Frankfin St., Suite 600
Boston, Massachusetts 02110-1327

WASSACHUSETTg

CAROL A. MICI

CHARI&EchoPAKER ‘Té[:' (61 7-727-3300 Qi{t. 1 124) Commissioner
SHAWN P. JENKINS
www.mass.gov/doc Chiefof Staf
KARYN E. POLITO KELLEY J. CORREIRA
Lieutenant Governor ROBERT P. HIGGINS
MITZI S. PETERSON
TERRENCE M. REIDY THOMAS J. PRESTON
Secretary Deputy Commissioners
NANCY ANKERS WHITE
General Counsel

December 16, 2022

Re: 103 CMR 505 - Use of Force

Deal-:

Thank you for submitting comments regarding proposed changes to the Department of
Correction 103 CMR 505 — Use of Force. This type of feedback provides valuable insight and
perspective to the Department as it endeavors to promulgate effective regulations.

While I am unable to remark upon the specifics of what you describe in your comment, I assure
you that your comments will be taken into consideration as the regulation continues to undergo
review prior to promulgation.,

Regards,

Michele Dupuis-Clarke, Program Coordinator I11
Legal Division
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Michele Dupuis- Ciarke

Program Ceovcinatoe 111

Regulations C oord g ypr

De pmv‘l' meak of Covirectior

Le gal Divisivn .

75 Epaniitin Steeet Suite 600 | NEC 12 2027
Boeton MA 0210

REL Public Notice
pewr Michele Dupuis-Clarke
Peogram Cosedinatve L1T
sqlutations,

Thank You for the Public Notice pegard e _
se peganding projposed cho >
t+o boc Regulations. garding proj tngeg

Picase mam Fain My name on Yo mailtimg 15t for Publiz

Wotice pursuant o MELe 304 §a 23,
Thank Yo\l |

PDote ¢ [2/o6l 2022




Michele Dupuls -Clarke
Program Coovdinatror LIT
Requlations Coordinator
Department of Coreecton
Legal Division

75 Eranklin Stpeet Suite 600
Beston mpa 0210

aEt Proposed Changes To 1036MR 505. 00 USE OF FORCE

deap Michele Dupuis-Clarke frogeam Cooed rator LTI

Salutations.

(03 CINR505.00 Use of Force iSccheduled e hear/ngs rhavk gon for
Public Notlee, The Librarian provided ine with copy of the dnabt.

%t hearing is intended to educcle an agency to approaches dieforsyy
foom ts cwn, T shaping Fhe final mde it may may and ehould dva on
e comments tendered.” South Terminal Corp. v Environmentai
Provection Agency, 504 Ad 696,659 (1s¥ Crr, (979D Grocery
I FRE.of A !)épd*v of Public fealth, 393 WE 2d 88/, 888, 37 Mag,
70 (Mass. 1977)-

The copy of cuerent 103CMREVS.00 (8/7/09) was prov lde o me
by Harvard, PLAPR, It would seem Hhat is Hhe regalatios (s being
conaideved Por amendments, so chall be referred o by me. Haversr
the deaft has renumbermgs and net indcly loff of e cuyrment 19g:-
lev 0N 59 Hhe drady maiyhe iwfd 9 Hhase comments,

) 103 Ccmn 50507 Aocess fo Regulations

tCoplos of 103 CINR S0500 siul] bz pasted and mar ainerd in
pro minemt Places wepegsible o all Emplyy ees and i

7he dralt geletes @ pegiodand ¢ in 2 Py nent placs ™ Samd
Ihingtes” ., - Becanse Yhecurnet regulat'vs) has yong ot g
L suggect betore maleing fhe proposec hanges, o Birst enterce
Hie abeve Current W’/:/"("z] g Hanie an W@ﬂ%ﬁh  cvincd o "”gﬁ%
institutons o cea IF 103 com 60500 75 Posted amd mambaine,
ZE 0ot purcaant 103 CMR 5e5,16 emplogees shoulj he et o
(}ztf{;‘c}pﬁ n/.wjg/ uctor) . g&’ﬂé‘f

A HNE PEGuinhon /S @mended Hhaf shewld
be done. Clemy house sort ﬁ#gﬁff?é/;&ﬂ ! o that e

one



2) Amend 103 cmp 605 20Y¢ Access to Regulating by adiivg He tollowing
as last centence .

An electoonic copyof i03 CMR 805500 tse of Force shall be acceg-

g y . .
sihle to all mmatee as a tree down load omto o tublet PU sceise,) %ZJ
Hhe mmale,

Pata, views 4 avguments

19 CIMR505.00 Ueeof Focee (S al ready in electronic fiemat on the
DOC website. DOC can have Hhe el ectronic Lopmat copy magle aval)-
able to leete Compmissary Neftwork (GCNY (Rocose) - A Score &
andfoe SCORET falolet has “Agency” (i Hhe catalog for selostn
Pgency dewnloads, e-g. Understond he Fhe COvED-I9 Vhceine L,
Once purchased az o douen lowd, e Hfem gwes o Ny Rgency” For
access. Henze, the means b hawve /03 MR 505,00 te of Force
as free electronic downloagd ane avallable. In lue of malee a may
Appyfor Regulations. Being on o tablet nereases e necose,

Ln September 572021 L weote KateSilvia, Divestop of Com-
municativons aslking Fo have gome basic DOC CMRs and/ o
policies made avarlable Yordown loud on tablet. September is,
021 reply ws Pollows.

e h/*@ (‘@pwndf; o gt?(,im Cornes F’W?&/&'MC@ [;{aﬁ%f/ 55;79}6?4/,@&4 & QoL

cegarding adding o policy sectivn fo the catalog in Hhe fublets.

Plecse be advised Hat 1hae Foewardsd Youp letter fo Suygpmt Strvites
as that s the division wWho oversees the fublets, not #his obize.

That would be Gary Tomple; Director Support Gervices. To duwte Hhe cmp
tnd for DOCPoliches ave not avallable enithe Feblet:

The Covtract has a means.

Covo Ca Fro@ Covitent £ A inmates who recelve a new SCORE 7 fublof
witl have access 1o centum freg content nclidring, bt not lim /P ty
e o //ﬂw—/’?z/] v - |

ov R gency Doctiments., .

= GuHenbay eBooks..,”
(Feurth Avpondn ;’?é?’/&’{' W vhe Contnact M’U&éﬁ V%ZD@/%]MLWM%‘?% M£ Gorrepfim
d"flﬁ‘{ M@E\p@ Commisse Y iz el:ﬁ,@//yp/( LLC For ]ﬂ N ,LEP Co it 5,547/(’.% (iﬂ{/f
Related Tlems RER#IT-boc-Commissppy, gt Y. Up dates (C)),

flwg



Notice (thas Agency Documents. Insome part, Hhat may refer
to the DOC memes inthe Canfeenfpp infvrming mpcy/m/ng]gg )
N}
cabeen trems, | N
Nonetheless, cegdiativins could be made available i eg dowy-
load on atublert. Lk maybe iike the Butenberg Bookes app. 4 have

9
596 free bostes dowsnlvaded. L noHze 5%}&{9@) Flleg, 0558 & B whvich
may be Yhe bootkes £c

Where fere, o help Sbbrm dmgites ol the 1 %g///c/%zzri’/‘ 01 Lzl Fhat
the above sentence be promalgated,

3) Awmend j03 cmi 05, 7(Y) which rn Dbt becomes /W3 CmRkS08 10
.D'Af‘»ay fh) :ti’) "1-%‘\/(;’,/)(9 b&/ [,td d ,};y % & 3{7%7{,; En

when the abitsed inmates asks for /%E//jp another inimate ghall hawe
the olyht o intecvepe to stof He we of expesivetvece.

Patn, wiewe andar gumenks.

Fivstas tothe drottat wzcme 505,10 Daty o Zntervene s consistent
with seme case law ;50 proper o promutgate. |
Y [MS O 5&4»@,{‘/31? i 1’8; there 16 no dw%—y o f)pf,l%é’cﬁ/‘ 0/7//V%3f‘ #‘t’m the
ceiminal condiiet of a thind  party. See Lani'v Berabe, Y3 Mags. 779,
7, 229 N a ¢l 1108 (2000); Anthony A. v John Gi, 415 Masgs. 196, 200, 612
My Boddd 663 (1998) Mulling vo Fine Manor Colfega, 389 Mas3. Y750, WilbE.
Ad 33H1983). Howenver, sucha duty arises when thepe (s a Sspeeial
relationship” between the defendant and he injlired victin, Sea Luon (.
Berube, supra at 23i- 733, and cases cited. "Spectl relatnshps oaist
M several s Muations, based eithen on responsibilities imposad by
%./zz tute or common laww Cor hoth).. A special refatlonship, when dortved
from common law, 1S predicated on a placntits neasonable axpec-
tatlonsand reliance Hat a de fondait witan#clvate barmiid acts
o€ thivd persong and tke aprgpriate mepswres y{; protect Fhe
'9/%& inEf vpﬁom ﬁm’m o T ut 732 » See Restatamert (Second) oF Toks
(§ 3144 (1965) (one “’}70 Vo /,t',(/,'fwlﬂpiv/’(/ h!"f@g’ Mé’ (/’545/*05@ 0%}(]777ﬁﬁ79?"£/77;£‘/’f’
cAreuimsitgne

i €s such as fo deprive Hhe other ol 475 Normal oppor-
MNitIes for protection” has specil telathmshio givhyg eiss fo dity
1o afd on-profectl..,” Rayanagh vs Ts. of Backon Unive Y40Mass 195
Aol TISNEId 1170, 1176 (3003), cf. Roe v Nertheastern Untv 019
Mass Syper LEXLS /9,

three



A stafl person has a duty toprotect the abused immate because
of such spectal relatonships onists. Insupport is Hhe B Ameidmen
of the U8 Conske Vi Prigon ofLictals alse hawve a duty fo protect
nmates e vlolent freatment by other guards Whitley v-

A 1bers , Y75U.G 312,319 11956)) 560 Cpuus S/t 1o Mensirger. 193
Fe3dd 694, L5U-57 (3l Cin. S9092) (8 Avmendiment clirn stnfed bocoyce
Gutard Yailed Vo Intorvene whe offer giards wers attackang prisne:)
eeo Y1 Geg. Lo o Ann, Revts Crim. Proc. (0/%) paye 109, Rwtnote 3037,

Secong¢ The above proposed cemtence 15 based on Commonweahth
Vo Maetn, 369/Mass., 640, 3%iN-Esd BES, 1976 Mass: LEXLS 873,

be fendant b antel Re Mactin ay /ﬁew/ec/ Hi's comiohons, fvim his
il Hple eompcHons,arising fvm g clast between makes ang
guards wt Mascachmseits Comrecttonal Zns (iuts e at Concoml e
Oetwbee 15) 1972,

Yoo Whein his cell was opened, he wallied to the end of the partttion be
seeing hlovd on dhe oo rgp hearthg sourds o as frggle on ifa sha/vs,
he started back to his cett. Ke then Peard 7/@;17!;/@; calling e hedpand

stirmjsed thaf 7nemblay g, i Jave danger, 756 detndant P ‘Z“%j
down the & tairs angd cane 0CH e (fumz/&y und fwo ethen olticerssiolk-
g remblay arth clabs and-a metal mep hndlle as ﬁﬁ/ﬂf/ o1 e Hewo
oF anopen celle Jremblay fag his anms oven /s beadand was frymg
Fotend ol the blows. fle was Jeiihy R holp. Hodkfomdmt stracde
5”3’%/"&%‘{,7/( U‘Mb&%‘gjl ,"”}’),_»;/LM/ /‘reg W/f;é:’/"};/ /'/10/%(;/ /17 0%&&‘6 Qué)/fiﬂé}t 'fﬂnlf,
Tay lor szr‘W’) his Prots 9 hig eblont o putl Fhe ollrers off 7rerm-
blay.c.” Lhid. 369 Mass 650, 693, 34 VEI 855, 888,

Ln Com, v Mactin the SIC ageeed with Uni'ted States 1. Grimes,
Y13 R Ad 1376 (7 Civ, ) §54) a case ras&mé//iy e MNarhih case, see
Ihid: 3469 Mass at 450-651, 29/ VE2d 89,

Y We agree with Hhe count in Hhe Grimes case tHhgt e Jushtrcativi
of defense of a thind person dvee pot nececsar’ly St chvnt ot HhHe

Prison gotes . Butthe Cack thatan episuda ocewrs ih Prison may
howe@ consiclenagble @/ym@hma@ - G0 He gucsir b of 12 reasoiahis -
ness oFa botiel Hat an rrmate woull be just/'ed:h as/yy Pree
againsta prison guand » Hus jis ¥y ihyg i#nervenng profeetive foree,
Is cond Honegd by the fnel Hhutthe guard) by e olh jol)
is himsel /a?ﬁlé/f’g/ééjf%ﬁ( fo appaly boree fo rmmaiee L Nong Necessa gy o
precerve order v the ihektalton. Zhowthee Mhe guard’s mepa
four



talsing an mmate il cushd or holding him i Cits fody cyontd no be
‘ 1o / ' % ’
G propor oceasion for intervening Yoree. 7his may fupe. anom-
: { h ) , o | 7 ’ |
p”?ﬂﬁfr”]«/{' é)ﬁﬂ”/hg N W’@ Wf‘@;géﬁmﬂf- Cat e /57 Mg ﬁl’f/@”ﬁ‘@ﬁf‘&%‘f@/)
“:,Mdg ments reversed » |
VM'KA#K#E 5}@0?» Q’;’;izf@ PR 7
Lhidl- 349 Mags.- 699, 6516572, 39/ 885 892,

The abose requested semrence Culthen “he ahused inmate asfes for 77@40
amothen frmate <hall have #he rliht o oferyene Fo siop the use of
excessi Ve torse " should he Pf"y””’-l/,f]’lﬁ‘ﬂd ZF il Ecluica Fe an
fmmete Yo when 1 1S laufid fo inferyepe. |

'he SBeC ofaft de prive ime of my Feleyistorr. Regardl less of Phom
etlorts Yo keep me fntormed ov) what /s goihg o1 M he Country
L have heard ahout Georye, Floyd . A pojice olizer had bis lpee

on George Floydis neck. OFMers would net ot obzenvens /o
Vene , Unforjunately George Flod] died becayee He did not
have a Grimes, andior Maptin o oforvene . Juctsnying.

4) Amend 103 cmin 505, 16 Sunc:Hong foe filafrion ol Regutatson
by adcling Pl centence . LPrabt i /93cmn s05,24],

For just cause pursuamt fo MG.L. ¢ 127812 £.3060 6, and c.
21 8Y the Commissionor hall Lorthwith vemove amy oléser o
employee who is unfatthiul orincompatent by ilolating
103 LR 508,00

Data, views £ argy mepts. o '

Any ofFiceror @m;'a loyee HoaFvivlates 1o3cmR 51500 15 tn fa) #7'46/( or
tncompetent, so cabject to removal by theCommissioens 7The aboe
wording cducates stallard Mmates o bowt thats

) keeep 10Bcmr 505102 Reguleements (royernivg #he ise o £ oty
Agents.

105 R 508,00 hes the foree ollouw. A Hhat wyrAmg is imnpor-
tant by establiship g by Regudption thegse of %ﬂf?’f% /@ﬂﬂ?’{?«
Lam lutent Tuberculosis Fubtont, have. Coar R D (Ihachve) and
Chroniz care ¥00 hegrt cl’vrnzﬁ/“ﬁeni e suant 102CmREG55)0(3)



“Yulnmates in adjacent Cells ohall also bechedked for contramdica-
HONS . LE necessury, he inmatels) shat? be moved fo @ mn-alleoke

ared letie chomical agents are used anbss an emprgency @(sts
Peguirthg the i'mmeyl m;i wse of chemical agentss”

When Z was i stallawutd agle me N 2 wanFed fo be remay ey
om coll ledue & Chemizalagent was gsed oranothor/rmate.onihe

Feo. Thabuns rofoct procediny
’ 4 p . n ) ot
/2 *ﬂ/h&% Z hiwve been N W/ he ased

chyicat Qe on fmate o Cewcellsdsn st maldng any
Etpet o agk me 1€ Zwant b heayg fe Hen. 171y /ings lart for af
lens i ;e dcl.y aﬁff“%a‘#’a hould e feomt

T™he currentwordmg shold e lkept

Any +h fhgrizrbomf‘aémfmf Agents is diriy socalled Emecgeny
w it hmtes Eighifing  an ofreer, balieve. Llewonant givec s
fostop or he 5@&;}2@% , Chemteal agéant9efs f/"ﬁ"ﬂyff/ witrouf-
regards fo otens withChonts Cona

For an obfcee o bocarnying o Ohennical Agent it chenly 45
PLENVED Ut of Rice. ey ey hawe hod Fo Slgn ftout | cwmg

;2’ Y, spray Mo 7habls atl glemned pota SOV 21 GEE of

5) Specially Lnpack D evice as delhe by 193cmR 505 5 shodd
be banded Wom use, 7hey ave used wytheigt comsiers e+
as Yo i Hhe thmate i Chpande Care;, Sas heateond/ o, Hai~
acarMaker, gfe, & FatEmay Jeit an immmgite,

6) e 103cMR 5053078 Use of Forae by addhy tHhs sobhsefiond.

(6) Anemployee <hall not ordee an inmate to get doyn o1 Hhe Llor
um'l/ or groiy h/.'i "

Patn, views £ argumentz .

L have seon oftier come /5t . beao bag weapon,
He aimg red iaseron cheogtof rhmate wrdéog IDmare  goi dogy,
Seconds Jafer boorm shot fho Mmate.

An inmate may have a cipcere religious belict sych as 7hat
shalt not bow down to man.” A0 oftfeer 15 pot ged degorving

SiX



Such we rship of howimg doumn to the otticen. 7//780[95/{/3 Sirh-
sectfon 6'}’)& H protect the religivis rights o inmatee,

02 s 3 0 y » \‘/ -
Thanic Y o Hor'ﬁ'onfam‘f«eo‘/n;g sSeme of My d()mmyﬁi@,

Respecttidly Submitted

Devfes 12/06(2024
[ Ces

rL.S

enclosiine

saeven



2. Caution
As of: August 13, 2019 2:58 PM Z

Commonwealth v. Martin

Supreme Judiclal Court of Massachusetts
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No Number in Original

Reporter
- 369 Mass. 640 *; 341 N.E.2d 885 **; 1876 Mass. LEX!S 873 **

Commonwealth v. Danlel R. Martin
Prior History: [**1] Middlesex.

Indictments found and retumed in the Superior Court on
October-25, 1972.

The cases were tried before Lappin, J. The cases were
reported by the Appeals Court.

Disposition: Judgments reversed. Verdicis set aside.

Core Terms

inmates, instructions, assault, prison, guards, knife, use
of force, cell, third person, convicted, cases, floor,
correctional institution, self-defense, weapon,
intervening, discipline, requests, battery, fight

Case Summary

Procedural Posture

Defendant appealed his convictions in Middlesex
Massachusetts Superior Court on the basis that the trial
judge refused fo instruct jury with respect to defendant’s
claimed justification, that convictions were part of his
attempt to come to aid of a fellow inmate who was being
beaten by prison guards.

Overview

Prosecution and defendant agreed that defendant's
convictions stemmed from a fight between correction
officers and inmates. At trial, defendant testified that he
saw corrections officers strike his friend, a fellow inmate,
with clubs and a metal mop handle. The defendant
admits that he struck several officers with his fists while
trying to pull them off his friend. Evidence was
controverted as to defendant's possession and use of a
knife. Defendant's counsel requested jury instructions
on justification, aid of another, which were refused. On

appeal, court reasoned that refusal was based on
judge's belief that claimed justification was not
recognized by Massachusetts. The court held that state
law recognized justification of use of intervening
protective force.

Qutcome

Convictions reversed and set aside because
Massachusetts recognized justification of use of force to
protect another.

LexisNexis® Headnotes

Criminal Law & Procedure > ... > Jury
Instructions > Particular Instructions > Theory of
Defense

HN1[.'5;] Theory of Defense

When evidence on the part of a defendant is sufficient to
lay a basis for a charge to the jury on the justification
claimed by him, it is of course immaterial that the triers
might very well, in the end, lend no credence whatever
to the defendant's version of the facts. However
incredible the testimony of a defendant may be he is
entitled to an instruction based upon the hypothesis that
itis entirely true. .

Criminal Law & E
- Procedure > Defenses > Justification

Criminal Law & Procedure > Trials > Jury
Instructions > Requests to Charge

HN2[.’!’.] Justification
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See [il. Ann. Stat. c. 38, § 7-1 (1972).

Govemments > Legislation > Interpretation

Criminal Law &
Procedure > Defenses > Justification

Criminal Law & Procedure > Defenses > Self-
Defense

HNIE] Interpretation

A Justification corresponding roughly to lll. Ann. Stat. c.
38, § 7-1 (1972) is recognized by the law of the
Commonwealth of Massachusetts. Of course the
justification may exist although it is not found in so many
words in the Commonwealth’s statute law: it may be
read into the definition of a statutory offense or
considered a common-law adjunct to, or qualification of,
the offense. This is easily accepted and understood as
to the more commonplace justification of self-defense.

Criminal Law &
Procedure > Defenses > Justification

Hipk] Justification

It is hardly conceivable that the law of the
Commonwealth of Massachusetts, or, indeed, of any
jurisdiction, should mark as criminal those who
intervene forcibly to protect others. To the fear of
“involvement” and of injury to oneself if one answered a
call for help would be added the fear of possible criminal
prosecution.

Criminal Law & .
Procedure > Defenses > Justification

HNsEE] Justification

The essence of conditions justifying the use of
intervening protective force is this: An actor is justified in
using force against another to protect a third person
when (a) a reasonable person in the acter's position
would believe his intervention to be necessary for the
protection of the third persen, and (b} in the
circumstances as that reasonable person would believe
them to be, the third person would be justified in using
such force 1o protect himself. The reasonableness of the

belief may depend in part on the relationships among
the persons. An actors justification is lost if he uses
excessive force, e.g., aggressive or deadly force
unwarranted for the protective purpose. -

Criminal Law &
Procedure > Defenses > Justification

ANsE] Justification

The justification of defense of a third person does not
necessarily stop short at the prison gates. But the fact
that an episode occurs in prison may have considerable
significance.. So the question of the reasonableness of a
belief that an inmate would be Justified in using force
against a prison guard, thus justifying intervening
protective force, is conditioned by the fact that the
guard, by the nature of his job, is himself privileged to
apply force to inmates-when necessary to preserve
order in the institution. Therefore the guard’s mere
taking an inmate into custody or holding him in custody
would not be a proper occasion for intervening force.

HeadhoteslSummary

Headnotes

Assault, Defense of others. Practice, Criminal, Charge
to jury; Exceptions: general exception.

Syllabus

In a trial on charges arising from a clash between
inmates and guards at a prison, evidence that the
defendant heard another inmate calling for help and saw -
the inmate being beaten by prison officers with clubs
and a metal mop handle as he lay on the floor and that
he then struck the officers with his fists in an effort to
pull them off the inmate was sufficient to lay a basis for
a charge to the jury on the defendant's claimed
justification that use of force to protect another is
privileged. [642-644]

Where the transeript of a criminal trial suggested that
the judge was looking at the defendant's written request
for instructions when defense counsel took his
exception o the omission of cerfain instructions by
referring to the numbers in the written request and
where, in light of the line of interrogation counsel had
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pursued throughout [**2] the trial, a colloquy with
ceunsel at the bench, and counsel's summation, the
judge must have been aware that the omitted
instructions constituted the keysténe of the defense, the
exception was sufficient to advise the judge of the
asserted error. [644-646]

Use of force, not excessive in the circumstances,
against another to protect a third person is justified
when a reasonable person in the actor's position would
believe that intervention was necessary for the
protection of the third person and that the third person
would be justified in the circumstances in using such
force to protect himself. [646-652]

Counsel: Joseph F. Flynn for the defendant.

" Alan L. Kovacs, Assistant District Aftorney, for the
Commonwealth,
Judges: Tauro, C.J., Quirico, Braucher, Hennessey, &
Kaplan, JJ. Mr. Chief Justice Tauro participated in the
deliberation on this case, but retired before the opinion
was issued.

Opinion by: KAPLAN

Opinioﬁ

[*641] [*887] The defendant Daniel R. Martin
appeals under G. L. c. 278, §§ 33A-33G, from his
multiple convictions, described in the margin, 1 [**4]
arising from a clash between inmates and guards at
Massachusetts Correctional Institution at Concord on
October **3] 15, 1872. The issue on appeal is
whether the trial judge committed error in failing to
instruct the jury with respect to the defendant's claimed

1With regard to the alleged attack on Officer Quealey, the
defendant was convicted of assault and battery on a guard of
a correctional institutlon ( G. L. . 127, 8§ 38RB), assault and
battery with a dangerous weapon ( G. L. ¢. 265§ 15A), and
armed assault with intent to kill (the indictment was for such
assault with intent to murder, G. L. c. 265, § 15 see
Commonweatth v. Demboski, 283 Mass. 315, 321-324 {1933]).
As to the alleged attack on Officer Taylor, the defendant was
convicted of assault and battery on a guard of a correctional
institution, and assault with a dangerous weapon { 3. L. ¢
285§ 158), the judge having directed a verdict on the charge
of battery with a dangerous weapon,

justification or defense, namely, that the acts of which
he was accused were part of an attempt on his part to
come to the aid of a fellow inmate and friend, Gene
Tremblay (tried and convicted tfogether. with the
defendant 2), who was being unlawfully beaten by
[*642] prison guards. The Commonwealth, without
expressly conceding the matter, does not actually
dispute that the evidence adduced by the defendant at
the trial provided a basis in fact for such instructions. It
contends, however, that no proper request was made
for the instructions, 3 and doubts whether the law of
Massachusetts recognizes the use of force for the
protection of another person as a justification or defense
for the actor.

1. We sketch very briefly the facts as they appeared at
trial.” The prosecution was of course intent to show that
the defendant's acts.were simply aggressive attacks on
the correction officers in a prison brawl, while the
defendant strove to prove that he acted honestly and
reasonably upon observing the inmate Tremblay being
beaten by the officers.

According to the prosecution’s case, a struggle erupted
between-two correction officers and two inmates as the
inmates were being escorted from a second-floor

- segregation unit down to a first-floor area for showers

and exercise. One of the inmates, Tremblay, fought
with an officer near the stairwell and the officer fell or
was shoved down the stairs, with Tremblay following
him down. The fallen officer yelled to officers on the first
floor for help, and one of them, John Quealey,
restrained Tremblay, while others went to summon aid.
Officer Quealey held Tremblay [**5] by the hair while
pushing him toward-and into an open cell on the first
floor. According to the prosecution's proof, Tremblay
was held in the cell but not beaten; no clubs or other
weapons were used by the officers in the affray
although it appeared that clubs were kept in a nearby
desk.

Meantime the second inmate involved in the fight on the
second floor had' taken the cell keys from the other
officer and released other inmates of the segregation
unit. Several of the inmates, including the [**888]
defendant, ran down the stairs and met officers who had

2Tremblay was convicted of assault and battery on guards of
a correctional institution.

Only the defendant Martin's convictions are before us on this
appeal.

3 See also note 5 below.
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arrived to give [*643] help. In the melee, Officer
Quealey was stabbed a number of times in the chest
and once on the arm.” Officer Quealey testified that as

he was struggling with an inmate, he saw the defendant-

strike at him three times, and he saw a knife in the
defendant's hand as the defendant stepped back. Other
officers testified that they saw an attack by the
defendant on Officer Quealey, or saw the defendant
with a knife Immediately after the attack (the testimony
was not entirely consistent). There was further
testimony that the defendant struck Frederick Taylor, a
cotrection officer, with his fist and threatened [**6] him

with a knife, saying "Back off, or | will give it to you, too.””

The defendant took the stand o give his version of the
facts. He was corroborated in part by the codefendant
Tremblay. Because the defendant's .view was
obstructed by a partition between the rows of cells on
either side of the second floor, he had not been able to
see the fight there and did not know who had started it.
When his cell was opened, he walked to the end of the
partition but, seeing blood on the floor and hearing
sounds of a struggle on the stairs, he started back to his
cell. He then heard Tremblay calling for help and
surmised that Tremblay was in grave danger. The
defendant raced down the stairs and saw Officer
Quealey and two other officers striking Tremblay with
clubs and a metal mop handle as he lay. on the fioor of
an open cell. Tremblay had his arms over his head and
was trying to fend off the blows. He was yelling fpr'help.
The defendant struck several officers, including Officers
Queazley and Taylor, with his fists in his effort to pul! the
officers off Tremblay. The defendant denied that he had
a knife at this time; he did not stab Officer Quealey or
threaten Officer Taylor with a knife. [***7] He testified

‘that he first saw the knife. on the floor where another

inmate had dropped it after the stabbing of Officer
Quealey.

The violence ended when assistant deputy
superintendent Nicholas Genakos ordered the officers
to withdraw [*644] while he and Jon Cooke, a social
worker, negotiated with the inmates. During the
negotiation Cooke saw the defendant with a knife and,
when Genakos asked for it, the defendant said,. "We'll
see how this goes." The defendant testified that he
made the statement and that he did have a knife, but
only for a short interval when Cooke saw it. A search by
the State police after the inmates had returned
peaceably to their cells failed to turn up a knife.

HN‘I{?] The evidence on the part of the defendant,

summarized above, was sufficient to lay a basis for a

charge to the jury on the justification claimed by him
(see point 3 below). lt is of course immaterial that the
triers might very well, in the end, lend no credence
whatever to the defendant's version of the facts. Aswas
said in Commonweaith v. Campbell, 352 Mass. 387,
388 (1967}, quoting from Pepple v. Carren, 36 Cal. 2d
788 773 (1951}, "However incredible the testimony of a
defendant P**8] may be he is entitled to an instruction
based upon the hypothesis that it is entirely true.” See
Commonwealth v. Vanderpool, 367 Mass. 743,746
(1975}, Unifed States v. Grimes, 413 F.2d 1378, 1378

‘(7th Cir. 1969}, and cases cited.

2. The judge instructed the jury with respect to self-
defense and -even related these instructions to the

- question whether the defendant was privileged to use a

dangerous weapon to protect himself from attack by
Officer Quealey. But he gave the jury no instructions.on
the subject of the privileged use of force to protect
another. This failure seems to have been due to the
judge's belief that. the claimed justification was not
recognized in the law of Massachusetts.

[**889] The defendant made due request in writing for
jury instructions on the subject. His request was
submitted the day before the judge charged the jury.
The main requested instruction (No. 9) was a quoctation
from the relevant statute law of lllinois as reproduced in

the case of People v. Johnson. 4 . App. 3d 249,251
{1872): "A [*645] HN2[4] person is justified in the use

- of force against another when and to the extent that he

reasonably believes that such conduct["™*9] s
necessary to defend himself or another against such
other's imminent use of unlawful force. . .." Smith-Hurd
. Ann. Stat. c. 38, § 7-1 (1972). Five further
instructions were requested related to the subject. 4
After the judge had concluded his charge, the

“Request No. 10 stated that a person was justified in using
force likely to cause great bodily harm only if he reasonably
believed it to be necessary to prevent imminent death or great
badily harm to himself or another; No. 13 stated that one
lawfully may do in another's defense what the other might do-
in his own defense; and No. 15 dealt with the bearing on the
defendant's reasonable apprehension of his knowledge that
the victim's habits were those of a violent, quarrelsome, and
fighting man. No. 12 was garbled but seems to have been
addressed to the right of a defendant to come to the aid of a
person who appears to him o be a victim, but who is in fact
the aggressor. No. 14 was somewhat circumlocutory but
suggests that where a defendant is without knowledge or
reasonable opportunity to acquire knowledge as to whether
the person defended is the aggressor, his use of force still
may be justified or excusable.
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pursued throughout [**2] the trial, a colloquy with
ceunsel at the bench, and counsel's summation, the
judge must have been aware that the omitted
instructions constituted the keysténe of the defense, the
exception was sufficient to advise the judge of the
asserted error. [644-646]

Use of force, not excessive in the circumstances,
against another to protect a third person is justified
when a reasonable person in the actor's position would
believe that intervention was necessary for the
protection of the third person and that the third person
would be justified in the circumstances in using such
force to protect himself. [646-652]

Counsel: Joseph F. Flynn for the defendant.

" Alan L. Kovacs, Assistant District Aftorney, for the
Commonwealth,
Judges: Tauro, C.J., Quirico, Braucher, Hennessey, &
Kaplan, JJ. Mr. Chief Justice Tauro participated in the
deliberation on this case, but retired before the opinion
was issued.

Opinion by: KAPLAN

Opinioﬁ

[*641] [*887] The defendant Daniel R. Martin
appeals under G. L. c. 278, §§ 33A-33G, from his
multiple convictions, described in the margin, 1 [**4]
arising from a clash between inmates and guards at
Massachusetts Correctional Institution at Concord on
October **3] 15, 1872. The issue on appeal is
whether the trial judge committed error in failing to
instruct the jury with respect to the defendant's claimed

1With regard to the alleged attack on Officer Quealey, the
defendant was convicted of assault and battery on a guard of
a correctional institutlon ( G. L. . 127, 8§ 38RB), assault and
battery with a dangerous weapon ( G. L. ¢. 265§ 15A), and
armed assault with intent to kill (the indictment was for such
assault with intent to murder, G. L. c. 265, § 15 see
Commonweatth v. Demboski, 283 Mass. 315, 321-324 {1933]).
As to the alleged attack on Officer Taylor, the defendant was
convicted of assault and battery on a guard of a correctional
institution, and assault with a dangerous weapon { 3. L. ¢
285§ 158), the judge having directed a verdict on the charge
of battery with a dangerous weapon,

justification or defense, namely, that the acts of which
he was accused were part of an attempt on his part to
come to the aid of a fellow inmate and friend, Gene
Tremblay (tried and convicted tfogether. with the
defendant 2), who was being unlawfully beaten by
[*642] prison guards. The Commonwealth, without
expressly conceding the matter, does not actually
dispute that the evidence adduced by the defendant at
the trial provided a basis in fact for such instructions. It
contends, however, that no proper request was made
for the instructions, 3 and doubts whether the law of
Massachusetts recognizes the use of force for the
protection of another person as a justification or defense
for the actor.

1. We sketch very briefly the facts as they appeared at
trial.” The prosecution was of course intent to show that
the defendant's acts.were simply aggressive attacks on
the correction officers in a prison brawl, while the
defendant strove to prove that he acted honestly and
reasonably upon observing the inmate Tremblay being
beaten by the officers.

According to the prosecution’s case, a struggle erupted
between-two correction officers and two inmates as the
inmates were being escorted from a second-floor

- segregation unit down to a first-floor area for showers

and exercise. One of the inmates, Tremblay, fought
with an officer near the stairwell and the officer fell or
was shoved down the stairs, with Tremblay following
him down. The fallen officer yelled to officers on the first
floor for help, and one of them, John Quealey,
restrained Tremblay, while others went to summon aid.
Officer Quealey held Tremblay [**5] by the hair while
pushing him toward-and into an open cell on the first
floor. According to the prosecution's proof, Tremblay
was held in the cell but not beaten; no clubs or other
weapons were used by the officers in the affray
although it appeared that clubs were kept in a nearby
desk.

Meantime the second inmate involved in the fight on the
second floor had' taken the cell keys from the other
officer and released other inmates of the segregation
unit. Several of the inmates, including the [**888]
defendant, ran down the stairs and met officers who had

2Tremblay was convicted of assault and battery on guards of
a correctional institution.

Only the defendant Martin's convictions are before us on this
appeal.

3 See also note 5 below.
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arrived to give [*643] help. In the melee, Officer
Quealey was stabbed a number of times in the chest
and once on the arm.” Officer Quealey testified that as

he was struggling with an inmate, he saw the defendant-

strike at him three times, and he saw a knife in the
defendant's hand as the defendant stepped back. Other
officers testified that they saw an attack by the
defendant on Officer Quealey, or saw the defendant
with a knife Immediately after the attack (the testimony
was not entirely consistent). There was further
testimony that the defendant struck Frederick Taylor, a
cotrection officer, with his fist and threatened [**6] him

with a knife, saying "Back off, or | will give it to you, too.””

The defendant took the stand o give his version of the
facts. He was corroborated in part by the codefendant
Tremblay. Because the defendant's .view was
obstructed by a partition between the rows of cells on
either side of the second floor, he had not been able to
see the fight there and did not know who had started it.
When his cell was opened, he walked to the end of the
partition but, seeing blood on the floor and hearing
sounds of a struggle on the stairs, he started back to his
cell. He then heard Tremblay calling for help and
surmised that Tremblay was in grave danger. The
defendant raced down the stairs and saw Officer
Quealey and two other officers striking Tremblay with
clubs and a metal mop handle as he lay. on the fioor of
an open cell. Tremblay had his arms over his head and
was trying to fend off the blows. He was yelling fpr'help.
The defendant struck several officers, including Officers
Queazley and Taylor, with his fists in his effort to pul! the
officers off Tremblay. The defendant denied that he had
a knife at this time; he did not stab Officer Quealey or
threaten Officer Taylor with a knife. [***7] He testified

‘that he first saw the knife. on the floor where another

inmate had dropped it after the stabbing of Officer
Quealey.

The violence ended when assistant deputy
superintendent Nicholas Genakos ordered the officers
to withdraw [*644] while he and Jon Cooke, a social
worker, negotiated with the inmates. During the
negotiation Cooke saw the defendant with a knife and,
when Genakos asked for it, the defendant said,. "We'll
see how this goes." The defendant testified that he
made the statement and that he did have a knife, but
only for a short interval when Cooke saw it. A search by
the State police after the inmates had returned
peaceably to their cells failed to turn up a knife.

HN‘I{?] The evidence on the part of the defendant,

summarized above, was sufficient to lay a basis for a

charge to the jury on the justification claimed by him
(see point 3 below). lt is of course immaterial that the
triers might very well, in the end, lend no credence
whatever to the defendant's version of the facts. Aswas
said in Commonweaith v. Campbell, 352 Mass. 387,
388 (1967}, quoting from Pepple v. Carren, 36 Cal. 2d
788 773 (1951}, "However incredible the testimony of a
defendant P**8] may be he is entitled to an instruction
based upon the hypothesis that it is entirely true.” See
Commonwealth v. Vanderpool, 367 Mass. 743,746
(1975}, Unifed States v. Grimes, 413 F.2d 1378, 1378

‘(7th Cir. 1969}, and cases cited.

2. The judge instructed the jury with respect to self-
defense and -even related these instructions to the

- question whether the defendant was privileged to use a

dangerous weapon to protect himself from attack by
Officer Quealey. But he gave the jury no instructions.on
the subject of the privileged use of force to protect
another. This failure seems to have been due to the
judge's belief that. the claimed justification was not
recognized in the law of Massachusetts.

[**889] The defendant made due request in writing for
jury instructions on the subject. His request was
submitted the day before the judge charged the jury.
The main requested instruction (No. 9) was a quoctation
from the relevant statute law of lllinois as reproduced in

the case of People v. Johnson. 4 . App. 3d 249,251
{1872): "A [*645] HN2[4] person is justified in the use

- of force against another when and to the extent that he

reasonably believes that such conduct["™*9] s
necessary to defend himself or another against such
other's imminent use of unlawful force. . .." Smith-Hurd
. Ann. Stat. c. 38, § 7-1 (1972). Five further
instructions were requested related to the subject. 4
After the judge had concluded his charge, the

“Request No. 10 stated that a person was justified in using
force likely to cause great bodily harm only if he reasonably
believed it to be necessary to prevent imminent death or great
badily harm to himself or another; No. 13 stated that one
lawfully may do in another's defense what the other might do-
in his own defense; and No. 15 dealt with the bearing on the
defendant's reasonable apprehension of his knowledge that
the victim's habits were those of a violent, quarrelsome, and
fighting man. No. 12 was garbled but seems to have been
addressed to the right of a defendant to come to the aid of a
person who appears to him o be a victim, but who is in fact
the aggressor. No. 14 was somewhat circumlocutory but
suggests that where a defendant is without knowledge or
reasonable opportunity to acquire knowledge as to whether
the person defended is the aggressor, his use of force still
may be justified or excusable.
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defendant's counsel, directing attention to the six
instructions by their numbers in the written request
previously handed up, excepted to the judge's failure to

" give any of them: "On behalf of the defendant Martin, !
would like to take an exception to the failure of the Court
to give my requests for instructions to the jury, No. 9,
10,12,13,14and 15...."

*10] We do not accept the Commonwealth's
suggestion that the exception was insufficient to advise
the judge of the asserted eror. The present case is
distinct from Commonweaith v. Shea, 323 Mass. 405
{1948), cited by the Commonwealth, where the
defendants attempted to take a “shot-gun exception” to
so much of the charge as was inconsistent with the
requests for rulings, and did not point eut the portions of
the charge they cansidered inconsistent and erroneous,
despite the judge's request that they do so. /d. _at 4716;
and see the bill of exceptions in that case at 78.
Although it is of course possible in the context of a
particular trial that a reference by numbers [*646} to a
sequence of requests may not be clear or emphatic
enough to alert the judge to the substance (cf.
Delancey v. Motichek Towing Serv., Inc., 427 F.2d 897
900-807 [5th Cir. 1970}, Bums v. United States. 288
F.2d 152, 157 [10th Cir. 1961]; 5 L. Orfield, Criminal
Procedure Under the Federal Rules § 30:52, at 79
[1967]), we do not think there was any such difficulty
here. The transcript suggests that the judge was
actually looking at the written requests when counsel
took his [***11] exception but, even if he was not, he
could not have been unaware, in light of the line of
interrogation counsel had pursued throughout the trial, a
colloguy with counsel at the bench, and counsel's
summation, % that the privilege to defend another was
_the keystone of the defense. The judge's failure to
charge on the matter therefore appears not to be a
consequence of the defendant's failure fo inform him of
error in the charge, but rather to be traceable, as we
have said, to the judge's view of the goveming law.

5The judge stated to the jury that certain Instructions had been
requested, “all of which | believe | have encompassed in what
| have already told you." The context indicates that this
comment was directed only to the requests conceming the
requirements of proof (as in the defendant's requests Nes. 18-
21). We do not agree with the Commonwealth’s suggestion
on appeal that the jury could themselves somehow have
converted the Judge's Instructions on self-defense into suitable
instructions regarding defense of another. Especially is this
suggestion unacceptable because the Commonwealth has
doubted whether the latter Justification was available in this
Jurisdiction. .

**12] [**B90] 3. We hold that w[“?} a justification
corresponding roughly to that quoted from the lllinois
statute B [™*13] is recognized by the law of the
Commonwealth. Of course the justification may exist
although it is not found in so many words [*647] in our
statute law: 7 it may be read into the definition of a
statutory offense or considered a common-law adjunct
to, or qualification of, the offense. This is easily
accepted-and understood as to the more commonplace
justification of self-defense. See . Commonweaith v.
Shaffer, 367 Mass. 508 (1575}, and the many cases
cited; United Stefes v. Grimes. 413 F.2d 1375, 1378-
1378 (7th Cir. 1969},

There is some but not much light in the decided cases in
this jurisdiction about justified force used In aid of
another. In Commonwealth v. Cooley, 6 _Gray 350
(1856}, H. and A. Cooley apparently interfered in the
arrest of a relative, B. Cooley, by one Rice, an assistant
marshal of Springfield, and they were indicted in a first
count for assault on Rice as an official, and in a second
count for a common assault on him. A majority of the
court held the following charge proper (although
possibly too favorable to the defendants): "[I}f Harrison
and A. M. Cooley interfered, not knowing that Rice was
an officer and acting in discharge of his duty, but
interposed for the purpose of arresting or quelling a fight
or breach of the peace, they would not be liable for so
doing, unless they used more force or violence than
would have been necessary for that purpose; [***14]
and if they did interpose for the purpose of arresting a
fight, and used more force than was necessary for that
purpose, they would be liable on the second count.” [d.
at 354, Somewhat closer in point is Commonwesith v.

Malpne, 114 Mass. 285 (1873), where the defendant

8The trial judge was bound to charge on the subject even if
the instructions as requested were incorrect in particulars.
See Commonweslti v. Aglasoftelis. 335 Mass. 12. 15-1€
{1857); Unifed States v. Grimes, 413 £.2d 1376, 1378 (7th Cir,
18805 5 L. Orfield, Criminal Procedure Under the Federal
Rules § 30.37, at 65-66 (1967); cf. Cefanese Corn, of America
v. Vandalla Warehouse Com., 424 F.2d 1176 1181 (7ih Cir,
1570) (same rule in civil cases); Florists’ Nationwide Tel.
Delivery Network — America’s Phone-Order Florisis, inc. v
Florists’ Tel. Delfvery Ass'n, 371 F.2d 283 270 (7th Cir.), cert.
denied, 387 U.S. 909 (1967) (same); 8 C.A. Wright & AR.
Miller, Federal Practice and Procedure § 2552, at 630-631
(1971) (same).

7+ Justification,” including justification for use of force for the

protection of others, is, however, a proper and feasible subject
. for legistation, and in fact has been codified in the statutes of

many States. See n.13 below.
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assauited a young girl in the [*648] presence of her
mother, the mother struck the defendant, and the
defendant retaliated, for which assault he was charged.
The defendant's request for an instruction that the
mother was not entiled to use force to defend her
daughter was held properly refused and the following
instruction properly given: *. . . The law gives the right, if
the defendant was inflicting great violence on the
daughter's person. The mother had a right to use as
much force as was reasonably necessary to protect her
person from great injury, and if she did not use more
force than was reasonably necessary for that purpose,
the use of such force was no justification of the
defendant’s blow upon Mrs. Rennehan.” /d__at 286.
These cases are suggestive but faconic. & The paucity
[*891] of direct authority is perhaps explained by the
likelihood that one coming to the defense of
another [**15] may himself be, or come to be, under
attack, and may thus simply claim self-defense, a less
esoteric justification. °

[**16] Whatever the precise precedents, ﬁ.'_vg["'r'] itis
hardly concelvable that the law of the Commonwealth,
or, indeed, of any jurisdiction, 12 should mark as criminal
those who [*649] intervene forcibly to protect others;
for the law to do so would aggravate the fears which
lead to the alienation of people from one another, an
alienation symbolized for our time by the notorious
Genovese incident. 11 To the fear of “involvement* and

81n Commonweaith v. Riley, Thacher's Crim. Cas. 471 (Boston
Mun. CL 1837), the facts would entitle a jury to find that
McNally was the aggressor in beating Riley, and. that Stewart,
a witness, handed Riley a knife which Riley used in self-
defense, killing McNally. Judge Thacher said in his charge to

_the Jury: "Where a known felony is attempted upon the person,

be it to rob or murder, the party assaulted may repel force by
force; and even his servant then attendant on him, or any
other person present, may interfere to prevent mischief; and if
death ensue, the party so interposing will be justified.” He also
said: "If Stewart believed at the time, that McNally intended to
ilf Ritey, he had a right to interfere to prevent further mischief,
and to give to Riley a weapon which was necessary for his
defence.” Id, at 475, 4786.

2]t has been suggested also that cases in which the
justification of third-person defense might be avallable have
been tried on a fooling of preventing crime. Cf.

Commonwealjh v. Cooley, cited above In the text, and

Commonwesith v. Riley. note 8 supra,

108ee W.R. LaFave & AW. Scott, Jr., Criminal Law § 54
{1972); note 15 infra. -
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of injury to oneself if one answered a calt f_or help would
be added the fear of possible criminal prosecution. 12

[**17] It becomes necessary to sketch the conditions

jy‘sﬁfying the use of intervening protective force. HANS[
4] The essence is this: An actor is justified in using
force against another to protect a third person when (a)
a reasonable person In the actor's position would
believe his intervention to be necessary for the
protection of the third person, and (b) in the
circumstances as that reasonable person would believe
them to be, the third person would be justified in using
such force to protect himself. The reasonableness of .
the bellef may depend in part on the relationships
among the persons involved (a matter to which we
return below). The actor's justification is lost if he uses
excessive force, e.g., aggressive or deadly force
unwarranted for the protective purpose.

Of course, the subject cannot be exhausted in a
paragraph. Without subscribing in advance to alf the
relevant provisions of the Model Penal Code of the
American [*650] Law Institute, we recommend it for
study. 3 Accelerated by that Code, the trend, which is
exemplified by legislation adopted in many States,
has been to interweave closely the justification of
defense of a third person with self-defense; to

1 This occurred on March 13, 1864. See N.Y. Times, March
14, 1964, at 26, col. 4.

121t s Instructive that the laws of some countries in continental
Eurcpe denounce as a crime the failure to render help in given
circumstances. See Dawson, Negotiorum Gestio: The
Altruistic intermeddler, 74 Harv. L. Rev. 817, 1073, 1101-1114
(1961). Thus art. 330c of the West German Criminal Cede, as
amended in 19853, provides (translation by Professor Dawson):
"Whoever does not render help in cases of accident, common
danger or necessity although help is required and under the
circumstances is exactable, and in particular is possible
without danger of serious injury to himself and without violation
of other important [wichtige] duties, will be punished by
imprisonment up to one year or by fine." /d. at 1104-1105.

3 The principal sections of the Cods (Proposed Official Draft
1862) to be consulted are §§ 3.05(1), 3.09(1)-(2), 3.04(1),
{2)(a)(), (b); and see Tentative Draft No. 8 (1958) for
commentary on these sections.

141t is reported that in the past iwenty years some twenty-one
States have adopted legislation in the fleld of “justification”;
another fifteen States, and the Federal government as well,
are considering such legisiation. See Note, Justification: The
impact of the Model Penal Code on Statutory Reform, 75
Colum L. Rev. 914, 814-915 (1975). The legislation on the use
of force in defense of a person is analyzed at 932-939.
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eliminate ™*18] some earlier authority restricting the
Justification of third-person defense to situations where
the third person is seen retrospectively to have been
entitled to use force in his own defense (regardless
[*892] of the belief, which might be mistaken, of the
"reasonable person” at the time); '5[**19] and to
remove earlier artificial or factitious restrictions of the
justification, e.g., restrictions to protection of spouse,
child, parent, master, or servant. 16

One such ppssible factitious restriction was rejected, we
think correctly, in Unifed States v. Grimes, 413 F.2d
1378 (7th Cir. 1969), a case resembling the present.
The defendant Grimes, an inmate of the Federal
penitentiary in Marion, lllinois, seeing (as he claimed) a
fellow inmate, Reid, being beaten by prison guards with
metal flashiights, ran to Reid's aid and struck one of the
[*651] guards. Grimes was inditted and convicted of
assault upon an employee of a United States
correctional institution (18 U/.S.C. §§ 171, 1114 [1970]).
On appeal, it was held that the trial judge erred in
refusing a jury instruction regarding justified use of force
to protect a third person. The court spoke .as follows to
the point that, while the justification might be suitable
generally, it should be rejected in the prison context
because of its effect on institutional discipline: "We
perceive no serious threat to prison discipline from a
defense which merely protects inmates from
unauthorized physical P**20] -abuse by overzealous
officials. Our decision in no way limits the power of
. prison officials to restrain or subdue unruly inmates, to
carry out all reasonable orders necessary for the
maintenance of prison discipline, or to cope with
attempted assaults or escapes by prison inmates. See
ALl Model Penal Code §§ 3.07, 3.08 (Proposed
Official Drait 1962). The Government's concern that
recognition of this limited defense will emasculate
Seclion 111 is belied by the fact that since 1805, when
this statute was originally enacted, this is apparently the
first such case." /¢, at 1379.

*See W.R. LaFave & A.W. Scoft, Jr., supra note 10; G.
Witliams, Criminal Law: The General Part § 73 especially at

- 207 {2d ed. 1961). In New York, for example, the restrictive
decision of People v. Young, 11 M.Y.2d 274 (1962], may be
taken to be overruled by N.Y, Penaf Law § 35.15 (McKinney
1978), enacted in 1965-1968. See also 12 DePaul L. Rev.
155 (1962); 8 Minn. L. Rev. 340 (1524); 20 Wash. & Lee L.
Rev. 98 (19863).

8 See the comment on § 3.05 of the Mode! Penal Code in
Tentative Draft No. 8 at 31 (1958).
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We agree with the court in the Grimes case that L-I_N_S['f‘
] the justification of defense of a third person does not
necessarily stop short at the prison gates. But the fact
that an episode occurs in prison may have considerable
significance. So the question of the reasonableness of
a belief that an inmate would be justified in using force
against a prison guard, thus justifying intervening
protective force, is conditioned by the fact that the
guard, by the nature of his job, is himself privileged to
apply force to inmates when necessary to preserve
order in the institution. 17 [*652] Therefore the
guard's "**21] mere taking an inmate into custedy or
holding him in custody would not be a proper occasion
for intervening force. This may have an important
bearing on the present case in the event of retrial.

Judgments reversed.
Verdicts set aside.

Mr. Chief Justice Tauro participated in the deliberation
on this case, but retired before the opinion was issued.

End of Document

"178ee Model Penal Code § 3.08(5) (Proposed Official Draft

1862) (use of force by persons with special responsibility for
care, discipline or safety of others — warden or other
authorized official of a correctional institution). Cf. Stafe v.
Rigler; 268 A.2d 887 (Super, Ct. Dal, 1870) (parent disciplines
child; defendant not justified in intervening).
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EDWARD G. WRIGHT vs. STEVEN J. O'BRIEN.

» Notice: SUMMARY DECISIONS ISSUED BY THE

APPEALS COURT PURSUANT TO TS RULE 1:28, AS
AMENDED BY 73 MASS, APP. CT. 1001 (2009), ARE
PRIMARILY DIRECTED TO THE PARTIES AND,
THEREFORE, MAY NOT FULLY ADDRESS THE
FACTS OF THE _CASE OR THE PANEL'S
DECISIONAL RATIONALE. MOREOVER, SUCH
DECISIONS ARE NOT CIRCULATED TO THE ENTIRE
COURT AND, THEREFORE, REPRESENT ONLY THE
VIEWS OF THE PANEL THAT DECIDED THE CASE. A
SUMMARY DECISION PURSUANT TO RULE 1:28
ISSUED AFTER FEBRUARY 25, 2008, MAY BE CITED

‘FOR ITS PERSUASIVE VALUE BUT, BECAUSE OF

THE LIMITATIONS NOTED ABOVE, NOT AS BINDING
PRECEDENT. SEE CHACE V. CURRAN, 71 MASS,
APP. CT, 258 260 N.4. 881 N.E.2d 782 (2008).
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Subsequent History: Appeal denied by Wright v.
O'Brien, 476 Mass. 1103, 2016 Mass. LEXIS 813, 63
N.E.3d 387 (2016)

US Supreme Court certiorari denied by Wiight v.
Q'Brien, 2017 U.S. LEXIS 1028 (U.S.. Feb. 21, 2017)

Core Terms

gtievances, inmate, qualified Immu;':ity, pat search,
amended judgment, investigated, sexual misconduct,
internal affairs, detached, rights, staff

Jﬁdges: Trainor, Vuono & Blake, JJ. [*1]

Opinion

MEMORANDUM AND ORDER PURSUANT TO RULE
1:28 -

This is an appeal by the defendant, Steven J. O'Brien,
who was at all relevant times the superintendent at the
Old Colony Correctional Center (OCCC), from an
amended judgment against him in the amount of
$45,000 for violation of the Massachusetts Civil Rights
Act (MCRA) and $45,000 for violation of the plaintiffs
Federal civil rights. At the time of trial, defendants
Harold W. Clarke (Commissioner of Correction), James
R. Bender (Deputy Commissioner of Correction), and
John O. Martins, a correction officer, were also
defendants in this action. The jury returned verdicts in
favor of both Clarke and Bender, and the plaintiff has
not filed a cross appeal from that determination. The
jury returned a verdict against ‘Martins in the total
amount of $47,500. Specifically, the jury awarded the
plaintiff $7,500 on his claim for assault-and battery,
$20,000 for intentional infliction of emotional distress,
$10,000 for his, Federal civil rights claim, and $10,000
for his MCRA claim.

At trial, O'Brien {and the other defendants) moved for a
directed verdict at the close of the evidence; the
judge [*2] deferred ruling on the motion until the jury
had returned their verdicts. After the verdicts, the
defendants moved for judgment notwithstanding the
verdicts, which motion was denied. The judge.
subsequently entered an order specifying that the
verdicts against O'Brien were in his official capacity as
superintendent of the OCCC, while the verdicts against
Martins were in his individual capacity. The plaintiff then
moved to correct the judgment to provide that the
verdicts against O'Brien were in his individual capacity.
The judge granted the motion, and an amended
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pDOC Legal Division

Attn: Michele Dubois<Clarke, Frogram Coordinator ITT
70 Franklin Street, Suite 600 ! DEPARTMENT OF CORRECTION
Bostan MA 02110-1327 1 LEGAL DEPARTMENT

RE: 103 CMR 505: Use of Force, Mpposition to Requlation Change
(DOCY  Culture of Punishment

The Massachusetts Department of Correction (DOC) continue a failed practice
implemented 32 years ago by then Governor William Ueld with a culture of
"teaching prisoners the joys of busting rocks" and "Boot Strap Tactics". These
sama tactics detailed in these proposed requlation changes.

For 100 yaars MCI-Norfolk has existed on a culture of community, collahoration
and programs. Under the current administration at the DOC central and MCI-
Norfalk that is all being systematically destroyed due to operational failures
and attempting to turn hack the clock to the leld era as this pronposed change.
The struggle of the current DOC administration push against the Criminal
Justice reform passed by legislators can be seen in thee proposed changes.

MCT-Norfolk remains a productive prison community in spite of the current
administrations harmful tactics. There is a "Quad" which is historically known
aa the "Dval" as it was first refarraed to as a symbol aof the Community
Gathering area. A place for older prisoners to walk in safety on a level
surface and provide a greater feeling of safety than a normal prison yard. This
in area sarves ags tha physical and spiritual center of the prison being
surrounded by the schanl building, and Community Service Building (CSD).
However now under the current repressive administration in charge thz2 quad has
been all but closed for "destination only', Recently the 2022 Community Day
event was expanded to include the Quad. However the Community aspsct appears to
be taking it's last breaths.

Never befora in the History of MCI-Norfolk has the administration been
compalled to close the Nuad (heart of the prison). However failures by
administrators to properly operate this prison has resulted in repressive and
harsh tactics. Administrators blame DOC Central office for sending "undesirable
inmates" ta the prison. MCT-Norfolk has a history af eallaboration and building
men not opprassing them.

In the past there has beszn peaceful walks "group demonstrations" to protest
prison conditions around the Quad without incidant in the 1970s. Some 30-70
prisoners were transferred to other prisons. The Quad was not closad for this.

There was a group altercation (gang disturbance) in the alley off the Quad many
years ago. The reactinn of that administration at the time was not to repress
and punish the population but to engage and collaborate as architect and first
Suparintendent hmould have donz. This rasulted in the first
Restorative Justice Program in Massachusatts prisons.

et 32



Under the current DOC administration and changes such as this programing has
been reduced and suspended without penological interest. Suspending programs or
cutting back programing. The focus for the DOC is that of punishment and not
addraasing hehavioral health factors, mental health, substance disease and
rerntry. This regulation change is just another example of a punishment
culture.

Programing access has heen reduced and in the words of prisoners "programing
has hecome toxic". Prisonsrs who are doing the "right things" are heing
sanctioned and punished without cause, being denied programing and treatment.

Currently Administrators have commentad when these concerns are brought to them
in the fallowing manner. "T never belisved I would have been able to shut this
place down and COVID opened that dnor for me.","We are going take the weights
from you : n and build a statue to the officer in Shirley.",
"Rememhermwas fired, he's not a good example.", "Why should this be
different Tram any other prison?","Milford DOC Central office doaes not
understand this place and all the defendasrs are retired". This antagonistic
nature is now common place st MCI-Norfolk and across the DOC from
administrators tn correctional officers without accountability. When letters of

concern are sent to DOC Headguarters in Milford these letters are sent hack to
the prison without correction.

Novamber 25, 2022 a Notice of Public Hearing in regrd to Use of Force (103 CMR
505) is heing amended Decemher 19, 2022 which includes: K=9 Units, use of
firearms, Chemical Agents/Specisality Impact Munitions, Batons just to name a
faw. These items all sound as if the DOC is going to war. An Officer has not
been killed for aver 50 years in the MA-DOC. Howsver many Inmatzs have died in
DOC custody without accountability. Staff on Inmates assaults go unchacked.

November 3, 2022@ 21 year vetaran of the DOC
did alap Inmate acrnss the face in front of other
witnesses and staff. Immediately after heing assaulted
respond out of self defense. Inmate did put himself
betwsen the staff member and inmate stopping the altercation and preventing an
pscalation. since filed an informal complaint placing his
eyawitnras testimoney nn record. Officer continues to work and
receive pay. It should be noted that even though cemsras are placed in all
araas af the prison the remain without cameras. In
spite of a report detailing misuse nf DNC Inmate Food Budget. Tt should also be
noted this matter is not being addressed as a "Usz of Force" which requires a
higher level of review. However Dfficer admits in his initial report
physically making contact with which falls under use of force.

On or about January 14, 2022 , —luas assaultad at (MCI-

Norfalk) by This all took placa on DOC cameras.
is legally blind and the administration and the officer in question are fully
aware of his disability and the asault that took plac=. Howsver there has been
a systematic effort by Superintendent Nelson Alves. Invastigators and TAU to
cover this up, In brief on
was assaulted hy a MA-DOC emplovee. was than placed into
gegregation and released shortly after. was walking down the stairs
1lonking at his feet due to his disahility going up and down stairs requires

2 o i“ 3



alnt of attention to his steps and movement. O0fficer , did barrel up
tha stairs physically elbowing through him resulting aing shoved to the

floor.

at approximately
in a hlind sids attack from behind on
nccurred whan was walking away a 19 year
veteran af the DOC. It should be noted officer has been disciplined
multiple time for misconduct. Furthermore it should be noterd that Officer

F is currentl inmate contact still being paid. The Internal
ffairs Tnvestigation ﬁ._as alsn filed & formal grievance to
document this assault

_ was assaulted in y Correctional Uf“f“i.cer-furin an
argument batwsen the two directly in front of [ hile engaged with
hin a verbal argument ove gsura, [fficer uickly
motioned his hand thus assaultin ith a alap across his face. Out
of shock of heing assaulted by this officer asked Officer
"id you just alap me in the face? Did you just slan me in the face?". Oificer
realizing quickly what he had done, tackled 0 the grmunri.-

as physical impairments which require usa af a walker and has used

this for a number of yezars before this incident, due tn a major back operation.

Tt should also be noted that (2) cameras are located in this area however the
DNC elaims no cemera fontage was availahle in this incident.

did engage

This assault

The DOC eontinues to show disregard for rules of conduct and continuss to cover
up avents in favor of afficers and now a requlation change is propnsed to free
up further conduct. Howsver no changes to improve programing and health
services,

Tha current DOC is ohviously setting a hattle plan in place for the new elected
afficals. Health & Human Services (HHS) would provide better leadership with
the $700 million dollar yearly budget and not allow for such abuses as these
prosed changes. Creating a climate suitable for healing and reconciliation for
rvaryone affectad hy crime and make a safer socisty, for survivers of crime,
prisoners, families and the greater community. HHS is batter suited to address
fiscel priorities such as, use of lowsr security, proper use of force
requlations more effective programing and treatment and working in conjunction
with parple to prepare prisoners for successful release to society. HHS will
not weaponize behavioral issues but seek to create mare effective solutions to
crime and prison manag=ament, and Substance Use Disease (SUD).

The DOC has released some 50% of the population to society without major
incidents. However DOC staffing costs continue to rise and Central DOC office
in Milford has not reduced their staffing levels but increased an emphasis on
punishment such as this proposed changz. Not seeking to correct causative
factors. Spending only 2% of the budget on programing.

The cultura of the DOC needs tn be changed to place Treatment over Punishment
(TNP). Stopping this requlation change and waiting for new leadership to make
such decisions when seated in January 2023 only makaes sense,

On behalf of the Norfolk Inmate Council (NIC) I respectfully offers these
thoughts.

Respectfully ,

ce: file
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Dueuis-CIarke, Michele A. (DOC)

From: Huey, Kristyn <khuey@plsma.org>

Sent: Wednesday, December 14, 2022 3:40 PM

To: Dupuis-Clarke, Michele A. (DOC)

Subject: Prisoners’ Legal Services Testimony for 103 CMR 505: Use of Force Public Hearing

CAUTION: This email originated from a sender outside of the Commonwealth of Massachusetts mail
system. Do not click on links or open attachments unless you recognize the sender and know the content is
safe.

Good afternoon Michele,

| hope this email finds you well. | am the Brutality Project director at Prisoners' Legal Services of MA and would
like to testify on behalf of PLS at the Use of Force public hearing on Monday morning at 10am. I'd also like
some clarification about the approximate length of time for the hearing, as well as the length of time for each
individual to provide testimony. Also, is there a specific order in which testimony will be given? | would like to
testify sometime between 10am-12pm, if possible. Lastly, I'd like to confirm that | have the correct Zoom
information for the hearing: Webinar ID: 840 9333 4834; Passcode: 058915; Dial-in Telephone number: 1-646-
931-3860.

Thank you so much for your assistance.

Sincerely,

Kristyn J.E. Huey, Esq.
Director, Brutality Project
Senior Staff Attorney

Chair, Women's Incarceration Conditions & Reentry Project
Co-Chair, DEI Committee

Law Student Supervisor
Prisoners' Legal Services

50 Federal Street, 4th Floor
Boston, MA 02110

Tel: 617-482-2773 Ext: 6814
Fax: 617-451-6383
khuey@plsma.org

Support Our Work

"In the end, we will remember not the words of our enemies, but the silence of our friends."-
Rev. Dr. Martin Luther King, Jr.

"A man who stands for nothing will fall for anything!”-Malcolm X



Dueuis-CIarke, Michele A. (DOC)

From: Dupuis-Clarke, Michele A. (DOC)

Sent: Friday, December 16, 2022 11:31 AM

To: Huey, Kristyn

Subject: RE: Prisoners' Legal Services Testimony for 103 CMR 505: Use of Force Public Hearing

Good morning Atty. Huey,
Thank you for your email regarding the December 19, 2022 public hearing re: 103 CMR 505 — Use of Force.

While there 1sn’t an established time-limit per se, we generally ask that participants try to keep their comments
under five-minutes so that everyone wishing to speak can do so. If you feel your comments may exceed the
suggested timeframe, you may always submit a longer, written comment. That being said, yours is only
request received to-date so you have been scheduled to speak first; therefore, please log into the webinar
promptly at 10 am. and be assured there will be ample time available to you.

Those who wish to speak prior to the meeting will be called in the order their request was received; similarly,
those who request to speak during the meeting, will be called in the order they make their request known. The

hearing will continue so long as there as long as there are participants requesting to submit comment.

For your convenience, attached please find a link to the Notice of Public Hearing, complete with webinar
information, that has been posted to the Department’s website on Mass.gov.

https://www.mass.gov/service-details/notice-of-hearings-and-proposed-regulations

Best,

Michele Dupuis-Clarke, Paralegal / Program Coordinator I11
Massachusetts Department of Correction

Legal Division

70 Franklin Street, Suite 600

Boston, MA 02110

From: Huey, Kristyn <khuey@plsma.org>

Sent: Wednesday, December 14, 2022 3:40 PM

To: Dupuis-Clarke, Michele A. (DOC) <Michele.Dupuis-Clarke@doc.state.ma.us>

Subject: Prisoners' Legal Services Testimony for 103 CMR 505: Use of Force Public Hearing

CAUTION: This email originated from a sender outside of the Commonwealth of Massachusetts mail
system. Do not click on links or open attachments unless you recognize the sender and know the content is
safe.

Good afternoon Michele,



| hope this email finds you well. | am the Brutality Project director at Prisoners' Legal Services of MA and would
like to testify on behalf of PLS at the Use of Force public hearing on Monday morning at 10am. I'd also like
some clarification about the approximate length of time for the hearing, as well as the length of time for each
individual to provide testimony. Also, is there a specific order in which testimony will be given? | would like to
testify sometime between 10am-12pm, if possible. Lastly, I'd like to confirm that | have the correct Zoom
information for the hearing: Webinar ID: 840 9333 4834; Passcode: 058915; Dial-in Telephone number: 1-646-
931-3860.

Thank you so much for your assistance.

Sincerely,

Kristyn J.E. Huey, Esq.
Director, Brutality Project
Senior Staff Attorney

Chair, Women's Incarceration Conditions & Reentry Project
Co-Chair, DEI Committee

Law Student Supervisor
Prisoners' Legal Services

50 Federal Street, 4th Floor
Boston, MA 02110

Tel: 617-482-2773 Ext: 6814
Fax: 617-451-6383
khuey@plsma.org

Support Our Work

“"In the end, we will remember not the words of our enemies, but the silence of our friends."-
Rev. Dr. Martin Luther King, Jr.

“"A man who stands for nothing will fall for anything!”-Malcolm X
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DEPARTMENT OF CORRECTION
1 \L.D I“.l‘l.‘\i‘.‘\!‘

U

December 1, 2022
RE: 103 CMR 505:Use of Force

This letter is to submitted comments in opposition to, "Bring

the regulation into complience with current standards and the
Department of Corretion practice for uses of force related,cbut
not limited to, use of instruments of restraint, use of K-9 units,
Use of firearms, and use of OC, Chemical Agents/Specialty Impact
munitions/distraction Devices, Batons, and Electronic Conérol
Devices.”

Though the proposed amendments also include requirements for
training..., we object to this military approached to be used at
the Massachusetts Treatment Center on residents who are civily -
commited, and not serving any prison sentence, in fact, residents
have completed the Court sentenced for their crimes and are at
by statute, a Treatment Facility, only run by DOC. Any punitive
treatment by law would shut the Center down in purpose.

Further more, there is a current complaint in Suffolk Superior
Court, against the MTC, and DOC, which includes the use of force
improperly, suggesting the user was not trained properly, and the
DOC is not always capable of making sound judgements in emergency.
(Docket # 2284CV1619F) Casey & Milliken vs Commonwealth DOC
As such the following oppose strongly any millitary style training

to be used by Correction Officers/ Guards for Civil Citizens, given

the Department of Corrections History and judgements, as apparent

in several on going lawsuits.

AND OTHERS....ADDED SHEET
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The Commonwealth of Massachusetts
Executive Office of Public Safety el Security
Department of Correction

Legal Division
70 Franklin St., Suite 600
Boston, Massachusetts 02110-1327 CAROL A. MICI
CHARLGEiE.OPAKER q-‘el; (61 7_ 72 7_33 00 E)Ct. 1 124) Commissioner
SHAWN P. JENKINS
www.mass.gov/doc Chicfof Staff
KARYN E. POLITO KELLEY J. CORREIRA
Lieutenant Governor ROBERT P. HIGGINS
MITZI S. PETERSON
TERRENCE M. REIDY THOMAS J. PRESTON
Secretary Deputy Commissioners
NANCY ANKERS WHITE

General Counsel

December 19, 2022

Re: 103 CMR 505 - Use of Force

Thank you for submitting comments regarding proposed changes to the Department of
Correction 103 CMR 505 — Use of Force. This type of feedback provides valuable insight and
perspective to the Department as it endeavors to promulgate effective regulations.

Your comments will be taken into consideration as the regulation continues to undergo review
prior to promulgation.

Regards,

Michele Dupuis-Clarke, Program Coordinator I11
Legal Division
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Hiﬂh“' tfibois-Clarkae

€ Legal Bivision

70 Branklin Street, Suite 5600
Roston, MA. 02110

RiLs 102 MR .")(’)5; Use of Forze, Regulabion Chanoaes

]

Near Michele Dubois-Claicko

The coltiure of punishmeat baine dissaminake:l by the DOC apon

Fhe inmate population necds no arvas race. Use of focze reonlation
chanege is roacktive and Malicious. The DOG's self prophesizad
zrf"\lﬂﬂnn of internal strifa W'Lth inmates Ls a direck vesulis of
Eha ouniahmant of the ifnoako population o¥er the ack: single
is exactly

tndividunals. Yer the example beins set by the DOC st
what they olaim to want bto prevent in inmabtes,

] ] . s " ’ . .. . ., 12 .. . . -~ L
Tho DOC staff Ls not activabine inmabaes Rableb chnwecas to
cateh statbd misconduct or staflf indnation of dougs yeb bhody

cAMRTas ace baine ollob prosramed for staffe Administeation who

allow hirh vis% inmates to vemain in wmoediam security ace not §iond
For viol: 1i ine policy they are instead moverd Bo other ifnstitutions
of ton \,ti h the sams or oranbtor posibions nn matter waolthose

inmatas Lojuace. WUhen Lnmaktes ab MGT Noefollk nsod oy callpnant and
corlks to harmisder other Lnmates the gy was nok “m;ﬁ' Lad and the
yvard not paved overy! Db when o cocrections of £l is
hosniralized over administeations neslact bto ol I|);' v)03 Loy ibs
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t
fiktbtness :e(|s11=>n*m.,
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: , PR Iy \ e
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Executive Office of Public Safety el Security
Department of Correction

Legal Division
70 Franklin St., Suite 600
Boston, Massachusetts 02110-1327 CAROL A. MICI
CHAR]E;EgeE.O?AKER q-‘el; (61 7_ 72 7_33 00 E)Ct. 1 124) Commissioner
SHAWN P. JENKINS
www.mass.gov/doc Chief o Staf
KARYN E. POLITO KELLEY J. CORREIRA
Lieutenant Governor ROBERT P. HIGGINS
MITZI S. PETERSON
TERRENCE M. REIDY THOMAS J. PRESTON

Secretary Deputy Commissioners

NANCY ANKERS WHITE

General Counsel

December 20, 2022

Re: 103 CMR 505 - Use of Force

oo I

Thank you for submitting comments regarding proposed changes to the Department of
Correction 103 CMR 505 — Use of Force. Thistype of feedback provides valuable insight and
perspective to the Department as it endeavors to promul gate effective regul ations.

Y our comments will be taken into consideration as the regulation continues to undergo review
prior to promulgation.

Regards,

Michele Dupuis-Clarke, Program Coordinator 111
Legal Division
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The Commonwealth of Massachusetts
Executive Office of Public Safety el Security
Department of Correction

Legal Division
70 Franklin St., Suite 600
Boston, Massachusetts 02110-1327 CAROL A. MICI
CHAR]E;EgeE.O?AKER q-‘el; (61 7_ 72 7_33 00 E.X't. 1 124) Commissioner
SHAWN P. JENKINS
www.mass.gov/doc Chief o Staf
KARYN E. POLITO KELLEY J. CORREIRA
Lieutenant Governor ROBERT P. HIGGINS
MITZI S. PETERSON
TERRENCE M. REIDY THOMAS J. PRESTON

Secretary Deputy Commissioners

NANCY ANKERS WHITE

General Counsel

December 20, 2022

Re: 103 CMR 505 - Use of Force

oo I

Thank you for submitting comments regarding proposed changes to the Department of
Correction 103 CMR 505 — Use of Force. Thistype of feedback provides valuable insight and
perspective to the Department as it endeavors to promul gate effective regul ations.

Y our comments will be taken into consideration as the regulation continues to undergo review
prior to promulgation.

Regards,

Michele Dupuis-Clarke, Program Coordinator 111
Legal Division



McDonNaLD LaMoND CANZONERI
ATTORNEYS AT Law

352 Turnpike Road, Suite 210
Southborough, MA 01772-1756
www.masslaborlawyers.com

Alan J. McDonald
James F. Lamond*
Jack J. Canzoneri
Jason R. Powalisz
Dennis M. Coyne**
Kristen A. Barnes**
John O. Killian
Nicholas D. Wanger
Melissa A. Scott

*Also Licensed in New Hampshire
**Also Licensed in New York

December 19, 2022

VIA EMAIL

Michele Dupuis-Clarke, Program Coordinator III
Department of Correction

70, Franklin Street, Suite 600

Boston, MA0O2110

Tel: 508-485-6600
617-928-0080

Fax: 508-485-4477
617-928-0081

Of Counsel

Michael Kantrovitz

In Memoriam
Vida K. Berkowitz
(1994-2005)

Re: Comments on behalf of the Massachusetts Correction Officers Federated
Union in the matter of the Department of Correction Public Hearing

Amendments to 103 CMR 505 Use of Force

Dear Ms. Dupuis Clarke:

This office is counsel to the Massachusetts Correction Officers Federated
Union (MCOFU). In that capacity, this letter provides comments responding
and in opposition to one of the amendments proposed by the Department of
Correction (DOC) in 103 CMR 505 and are being submitted pursuant to M.G.L.
Section 30A. Our comments relate directly to the proposed amendment at

505.18 (2). That proposed amendment reads:

(2)  Once all use/assisted/witness use of force reports have been

reviewed and signed-off on (sic) by the Shift Commander, which shall be within

five (5) business days of the. incident, staff shall have the opportunity review

available recording(s) associated with the use of force. The reports authored

before video recording review shall never be re-opened under any

circumstances. Staff who wish to clarify or provide additional information shall

do so via an addendum to their original incident report.
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Michele Dupuis-Clarke, Program Coordinator III
Department of Correction

Page 2 of 3

December 19, 2022

Although the proposed amendment does not expressly state that staff
cannot review available video before providing reports, that may be an intent
implied by the text. To the extent that is so, MCOFU respectfully asserts that
the text should be withdrawn for two important reasons. First, the text, as
implied, conflicts with a recently negotiated agreement between the
Commonwealth of Massachusetts and MCOFU on point. That Agreement is
contained in a document entitled Body Worn Camera Pilot Program Policy at
Section 3.7, Viewing of BWC Recordings, Subsection A. There, the Agreement
states:

A Correctional staff members shall only
review/manage BWC recordings in accordance with
their user license and/or profile, or with appropriate
authorization (e.g., use of force, preparation of incident
and other reports, before providing testimony, and/or
when providing any oral or written statement required
by DOC). In the foregoing circumstances,
authorization will not be denied. Notwithstanding the
foregoing, a correction officer may be required to
provide an oral statement to a supervisor, provided
that when any such statement is provided the officer
will be allowed to amend his/her oral statement
following a review of BWC recordings. An officer will
not be subject to disciplinary action for any such oral
statement made in good faith.

MCOFU and DOC have reached a cooperative and mutually beneficial
arrangement for the review of body worn camera recordings prior to writing
reports. That provision was an integral part of the overall BWC Program Policy
Agreement and should be honored by DOC by withdrawing the proposed
Section 505.18 (2) described above. A failure to do would be harmful to the
relationship of the parties in general. Worse, it would threaten to unravel the
innovative Pilot Program and delay, if not thwart, a determination over whether
the desired goals of DOC would be achieved by the introduction of the BWCs
into its facilities.
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Michele Dupuis-Clarke, Program Coordinator III
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Page 3 of 3

December 19, 2022

A second reason for the withdrawal of the proposed regulation is that it
would be counterproductive to the very use of BWCs. The central rationale for
the deployment of the BWCs is that they would provide accurate accounts of
what transpired in a use of force, leading to fewer uses of force, fewer uses of
excessive force, fewer complaints from inmates, and fewer injuries to both
inmates and officers. Those outcomes would best be served by allowing officers
to refresh their recollection of what transpired in a use of force through review
of the recordings. That is particularly so since under the stress of the moment
their focus may not have captured, or their mind not recalled, full details of the
encounter. The ability to refresh that recollection will aid in the filing of
accurate reports. While one might worry that unscrupulous officers could be
tempted to distort a report to avoid allegations of impropriety, such worry is
misplaced. Any such officers would be dissuaded from doing so since they
would know that their reports would be contradicted by the recordings and
leave them open to charges of untruthfulness on top of any other charge they
might have preferred to avoid. Simply stated, prior review by officers of their
recordings would promote accuracy and honesty in report writing and
fulfill the rationale for the very deployment of the cameras.

For the foregoing reasons, MCOFU supports the withdrawal by DOC of
its proposed amendment of Section 505 at subsection 505.18 (2).

!
Very truly ours, Ji'

/[4, L
Alan J. McDonald

AJM/pn
cc:  MCOFU Executive Board (By Email)
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December 21, 2022
Alan J. McDonald, Esg.
352 Turnpike Road, Suite 210
Southborough, MA 01772-1756
Re: 103 CMR 505 - Use of Force

Thank you for submitting comments regarding proposed changes to the Department of Correction 103
CMR 505 —Use of Force. Thistype of feedback provides valuable insight and perspective to the
Department as it endeavors to promulgate effective regulations.

Y our comments will be taken into consideration as the regulation continues to undergo review prior to
promulgation.

Regards,

Michele Dupuis-Clarke, Program Coordinator 111
Legal Division



"““" l' PRISONERS’ LEGAL SERVICES OF MASSACHUSETTS
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Date: December 19, 2022

To:  Michele Dupuis-Clarke
Program Coordinator 111
Department of Correction, Legal Division

From: Kristyn J.E. Huey, Esq.
Brutality Project Director
Senior Staff Attorney
Prisoners’ Legal Services of MA

Re: Comments on 103 CMR 505: Use of Force

Prisoners’ Legal Services (PLS) appreciates the opportunity to comment on proposed changes to
the Use of Force regulations. We are concerned about the proposed changes, many of which
weaken the MA Department of Correction’s (DOC) prohibition against excessive force and make
the use of excessive force more likely and less able to be punished. We make these comments
based on our knowledge of our clients' experiences through processing hundreds of requests for
assistance and investigation after the use of force by DOC staff against them.

As a preliminary matter, PLS strongly recommends that the DOC take into account the unique
needs and vulnerabilities of prisoners of color, prisoners with disabilities, and prisoners with
mental health concerns, making changes and amendments where necessary and appropriate, in
promulgating use of force regulations, standards, and training.

Additionally, we encourage the DOC to begin using “people first” language. We have heard
from numerous currently and formerly incarcerated people that the language of “inmate” is
dehumanizing and degrading, and that they prefer the use of terms like “prisoner” or
“incarcerated person”. There is no penological purpose served by utilizing language that
dehumanizes the people in the care, custody, and control of our state prisons, and we suggest that
it is time to move forward to using language that will lift the humanity of those who are
incarcerated.

Proposed 103 CMR 505.07: Definitions; “Reasonable Force”

This definition replaces the definition of “reasonable force” in the current regulations: “the use of
physical power, a weapon, a chemical agent, specialty impact device, or instrument of restraint
applying the least amount of force necessary in a manner to carry out the actions listed in
505.07(2) (a) through (j).” The new definition removes the “least amount of force necessary”
standard and replaces it with “force that is proportionate” to accomplish various purposes. PLS
strongly opposes this change, which by its terms permits officers to use more force than may be



Necessary to accomplish legitimate ends as long as the force is “proportionate.” DOC should
maintain the current regulation deeming all unnecessary force per se unreasonable.

For the same reason, DOC should also keep the following language in the current “Philosophy”
section: “It is the Department’s philosophy to train staff to use only the amount of force
necessary to: gain control of an inmate; to protect and ensure the safety of all inmates, staff and
others; to prevent significant property damage; and, to ensure institution safety, security and
good order.” 103 CMR 505.06 (emphasis added). The proposed regulations delete this critical
limitation on the use of force.

Proposed 103 CMR 505.08 (1): Philosophy; De-Escalation Requirement

PLS encourages DOC to add into the regulations a requirement that de-escalation prior to the use
of force shall include intervention by any qualified staff person who shall (1) actively seek to
resolve the issue without use of force, (2) consider whether a cooling off period may assist in
avoiding use of force, and (3) make recommendations to supervisory staff regarding how force
could be avoided. Before any correctional officer enters the cell, supervisory staff shall
implement any and all recommendations made to avoid use of force, unless implementation of
such recommendations would place any person at risk of harm.

PLS recognizes that the proposed regulations include some additional language regarding the use
of de-escalation that may be intended to strengthen its use. We believe that in order for de-
escalation to provide a meaningful potential for avoiding force, the regulations should include as
a method of de-escalation a staff member's proactive attempt to resolve the situation
necessitating de-escalation, within the bounds of the prison’s rules and regulations.

Proposed 103 CMR 505.09: Use of Force

PLS encourages DOC to add into the regulations a requirement for adequate policies governing
the use of force and monitoring of the use of force, including the use of body-worn cameras by
all corrections officers on a permanent basis instead of as part of a pilot program.

PLS encourages DOC to add into the regulations a requirement for appropriate selection and
supervision of staff involved in tactical and special operations teams, including barring from
such teams all officers found to have engaged in excessive force.

Proposed 103 CMR 505.11: Planned Use of Force

PLS encourages DOC to maintain the previous definition of planned use of force in the
definitions section as the proposed definition is less clear and makes it easier to justify a use of
force under the regulations. We applaud the addition of an evaluation by a Qualified Mental
Health Professional in proposed 103 CMR 505.12 for all planned uses of force against a person
on Therapeutic Seclusion or in a specialized mental health unit. However, we believe it is
critical that the Qualified Mental Health Professional’s evaluation specifically be required to
address whether the person is able to understand and follow orders at that time and that if

the Qualified Mental Health Professional finds they are not, that force not be used absent risk of
imminent death.



Proposed 103 CMR 505.13: Prohibitions on the Use of Excessive Force

PLS encourages the DOC to add into proposed 103 CMR 505.13(3) a statement that a staff
member’s failure to report an excessive use of force will subject them to discipline. As the
Department knows, it is difficult for an officer, or any staff person, to report a coworker’s
misconduct and doing so has historically subjected staff persons to negative repercussions.
Given that reality, the failure to accurately report must carry countervailing consequences if it is
truly expected that staff will do it.

PLS is pleased to see the addition in proposed 103 CMR 505.13(4) of language prohibiting staff
from kneeling on or placing sustained body weight on sensitive areas of a person’s body like
their neck or head during uses of force. This prohibition is important, and we encourage the
Department to ensure that training gives sufficient attention to it given that it is a change from
both policy and practice.

In 103 CMR 505.13(5), PLS encourages DOC to remove from the regulations the ability for
correctional staff to use lethal force on an incarcerated person to prevent serious bodily injury to
any person. Instead, PLS encourages DOC to allow for the use of lethal force only to prevent
imminent death of another person. Permitting lethal force for “serious bodily injury” introduces
ambiguity into the determination of when such force is permitted, as “serious bodily injury” is
open to varying interpretations. To avoid potential tragic outcomes, only in the rare, clearly
definite situation of imminent death should lethal force be allowed.

Proposed 103 CMR 505.14: Requirements Governing the Use of OC, Chemical Agents,
Specialty Impact Munitions/Distraction Devices, Batons, and Electronic Control Devices
PLS encourages DOC to add into the regulations a requirement for the prohibition of chemical
agents being used against any person on therapeutic seclusion, or any person who a qualified
medical/mental health professional determines is unable to understand and comply with the
orders being given. PLS notes that the use of chemical agents often produces common reactions
that are counterproductive to de-escalating situations involving a person in distress such as:
heightened panic, anxiety, difficulty breathing, etc.

In proposed 103 CMR 505.14(2), PLS encourages DOC to remove the word “successful.” The
application of those weapons should be considered a use of force, without qualification.

Proposed 103 CMR 505.15: Requirements Governing the Use of Instruments of Restraint
In section (5), PLS encourages the DOC to reference or include the prohibitions on using
restraints on a pregnant or post-partum person consistent with G.L. ¢. 127, s. 118. The proposed
language leaves the decision about the use of restraints on such persons up to the judgment of an
individual officer, which may not be consistent with the mandates of the statute.

Proposed 103 CMR 505.17: Requirements Governing the Use of K-9 Units

PLS encourages the DOC to add into the regulations an elimination of the use of K-9 units for
tactical purposes, with their use being limited to contraband detection only. K-9 units are a
terrorizing, barbaric, and unnecessary means of subduing people.



Proposed 103 CMR 505.18: Reporting Requirements for the Use of Force

PLS encourages the DOC to strengthen the language in section (1)(e) of this regulation by
adding a requirement that photographs of a prisoner’s injuries be taken when force has been used
to cause those injuries.

Proposed 103 CMR 505.21: Staff Misconduct and Inmate Allegations or Complaints

PLS encourages DOC to add into the regulations a requirement for adequate, unbiased
investigation of all use of force incidents, which includes the following requirements:
investigations are performed by personnel unconnected to the incident under investigation;
officers are forbidden from conferring with one another; all witnesses identified by the prisoner
subject to the force are interviewed and/or permitted to testify; and officers found to have
engaged in criminal activity are referred to the District Attorney for prosecution.

PLS encourages DOC to add into the regulations a requirement for adequate discipline of staff
members found to be involved in improper use of force, threats of violence, use of racist slurs or
other language indicating racial bias, racial profiling and bias in identifying those potentially
involved in an incident, particularly where the incident is gang related, failure to report use of
force, making false reports concerning the use of force, or retaliation against prisoners who
report staff misconduct.

Proposed 103 CMR 505.23: Medical Treatment

PLS encourages DOC to add into the regulations policies requiring that prisoners subject to uses
of force be examined by medical staff outside the presence of correctional staff or, at a
minimum, outside the presence of staff involved in the use of force; that prisoners can call for
emergency medical and mental health assistance through tablets; and that prisoners’ injuries be
photographed upon consent of the prisoner.

Proposed 103 CMR 505.24: Sanctions for Violation of 103 CMR 505.00
PLS encourages DOC to add into the regulations a requirement for officers found to have
engaged in criminal activity to be referred to the District Attorney for prosecution.

Proposed 103 CMR 505.25: Training in the Use of Force

PLS encourages DOC to add into the regulations a requirement that officer training materials
must include prison-specific standards. PLS recognizes the Department’s effort to utilize training
materials consistent with those used by the MA Municipal Police Training Committee but
encourages standards specific to prison due to the fact that use of force situations in prisons often
times do not translate to use of force situations outside the walls of confinement.

PLS encourages DOC to add into the regulations a requirement for adequate policies and training
governing racial bias and misconduct as they pertain to the use of force, including use of racist
slurs or other language indicating racial bias; prohibiting racial profiling and bias in identifying
those potentially involved in an incident, particularly where the incident is gang related;
investigation and, as warranted, discipline, of all officers alleged to have engaged in racist or
discriminatory actions, including verbal abuse of prisoners.



PLS encourages DOC to add into the regulations a requirement for appropriate training in the use
of force, including genuine de-escalation techniques and extensive situational training on
applying the pyramid of force.

PLS encourages DOC to add into the regulations a requirement for clarification in written
training materials and training given to DOC staff in Use of Force that the level of force used
must be dictated by the actual risk presented by the prisoner on whom force is being used.

PLS encourages DOC to add into the regulations a requirement regarding the frequency of
training.

Proposed 103 CMR 505.26: Data Collection and Tracking

PLS encourages the DOC to retain the existing requirement for quarterly reports about the use of
force throughout the Department to be generated by the responsible division. In order for the
Department to consistently track how force is being used and whether policy changes are needed,
and for the public to have confidence that the DOC is using force appropriately, regular reporting
is required.

Thank you for your time and attention to PLS concerns.

Best,

Kristyn J.E. Huey, Esq.
Brutality Project Director

Senior Staff Attorney

Prisoners’ Legal Services of MA
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Prisoners Lega Services of Massachusetts
50 Federal Street, 4™ Floor
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Re: 103 CMR 505 - Use of Force
Thank you for submitting comments regarding proposed changes to the Department of Correction 103
CMR 505 —Use of Force. Thistype of feedback provides valuable insight and perspective to the
Department as it endeavors to promulgate effective regulations.

Y our comments will be taken into consideration as the regulation continues to undergo review prior to
promulgation.

Regards,

Michele Dupuis-Clarke, Program Coordinator 111
Legal Division
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Michele Dupuis-Clarke
Program Coordinator Il

Department of Correction, Legal Division

December 19, 2022

RE: Comments on 103 CMR 505: Use of Force

To whom it may concern:

Black and Pink Massachusetts is an independent organization and open family supporting

LGBTQ+ people and people living with HIV impacted by the criminal legal system. We do this through

mutual aid, organizing, and advocacy, including advocating on behalf of individuals who have had force

used against them in the Department of Corrections.

We are writing in support of each of the comments provided to the Department during this

hearing on behalf of Prisoners Legal Services. Each of their comments represents a necessary

improvement to the proposed policy. In particular, we:

Are in support of using “people first” language

Are against removing the “least amount of force necessary” standard

Are in support of the de-escalation requirement suggested by PLS to “Proposed 103 CMR 505.08
(1): Philosophy; De-Escalation Requirement”

Are in support of the evaluation particulars recommended by PLS to “Proposed 103 CMR
505.11: Planned Use of Force”

Are in support of a prohibition of chemical agents being used against any person on
therapeutic seclusion, or any person who a qualified medical/mental health professional
determines is unable to understand and comply with the orders being given

Are in support of the changes proposed by PLS to “Proposed 103 CMR 505.23: Medical
Treatment”

We note many of these due to their relation to incarcerated people with mental health issues.

Incarcerated LGBTQ+ people disproportionately struggle with their mental health. Two died under DOC

care related to their time in mental health watch as documented by the 2020 Department of Justice

investigation.



P.O. Box 1718

Boston, MA 02130
blackandpinkma.org
info@blackandpinkma.org

We are particularly concerned about the trauma that our community carries into prison and picks up
there. In addition to groups mentioned in PLS’ similar recommendation, we encourage the DOC take
into account the unique needs and vulnerabilities of LGBTQ+ people, making changes and amendments
where necessary and appropriate, in promulgating use of force regulations, standards, and training.

Please feel free to reach out to our office at morgan@blackandpinkma.org with any additional

questions or clarifications!

Thank you,

Morgan Benson
Policy Coordinator
Black and Pink MA
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December 19, 2022
Via Email

Michele Dupuis-Clarke
Program Coordinator 111
Department of Correction
70 Franklin Street, Suite 600
Boston, MA 02110

RE: HARVARD PRISON LEGAL ASSISTANCE PROJECT’S COMMENTS ON
PROPOSED REVISIONS TO 103 CMR 505 — USE OF FORCE

Dear Ms. Dupuis-Clarke:

Harvard Prison Legal Assistance Project (PLAP) appreciates the opportunity to comment
on proposed changes to the regulations governing the use of force in Massachusetts prisons, 103
CMR 505.00. Law students at PLAP represent incarcerated people in prison disciplinary and
parole cases, among other matters. In the course of our work, particularly within the disciplinary
process, we regularly represent prisoners on whom force has been used, we have reviewed the
reports and video recordings related to uses of force, and we have questioned officers who
participated in uses of force. As such, we are familiar with the various circumstances and events
that can lead to a use of force, and with the concerns about safety — the safety of all persons in
the facility — that are implicated.

These regulations are important, both in setting reasonable and predictable parameters for
when force is used, and in ensuring that there are processes in place to guard against the overuse
of force or the use of excessive force. The process is as important as the substance, and that
process must be fair and clearly communicated to all.

We commend the Department’s efforts, with these regulatory amendments, to bring
greater detail and clarity to questions of substance and process surrounding the use of force.
While we and our clients have had, and will likely continue to have, disagreements about the
necessity for and scope of force used in individual instances, the additional detail offered in these
amendments provides a clearer road map that stands to benefit all parties and, it is hoped, will
reduce the use of force systemwide.
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With respect to specific sections of the regulation, PLAP offers the following comments:
505.07: Definitions, “Employee.”

The regulation defines “employee” broadly, for purposes of 103 CMR 505, to include
DOC contractors or agents. It does not appear that the term “employee” is widely used in the
rest of the regulation, however. For example, Section 505.13’s prohibitions on the use of
excessive force discuss a “staff person” or “staff members” rather than employees. The
Department should review the regulation and wherever possible, substitute the broader term
“employee” for the other terms used therein.

505.08: Philosophy

Subsection (2) sets forth a sound approach where it states that the use of chemical agents,
firearms, electronic control devices, instruments of restraint equipment, and canines shall not
only be subject to 103 CMR 505 but shall be the subject of their own policies, with
accompanying guidelines, and that these polices will be available to the public. See also 103
CMR 505.14 — 505.17. With all of these items, the temptation is real to use them because they
are available, even when such use is unnecessary. Policies specific to each of these items could
reduce any such temptation and any ambiguity around their use.

That being said, we continue to believe that the K-9 Patrol Unit should not be used on
people in DOC prisons, and that its use for this purpose should be retired.

505.09: Use of Force

Subsection (1) refers to the Use of Force Pyramid, which is also defined in Section
505.07. That pyramid is not attached to the regulation, however. It should be appended to the
end of the regulation, or otherwise made publicly available to those in and out of prison.

505.10: Duty to Intervene

This section is laudable in its instruction that staff members are obligated to intervene
when another person is using excessive force. Such situations are inherently difficult, however,
as staff members may have limited options in terms of how to intervene, the pressure on all staff
members not to cross any of their colleagues is undeniable, and any intervention may come only
after excessive force has already been used. This section should therefore add a requirement that
staff members intervene when they observe another staff member escalating, or failing to
deescalate, a situation with a prisoner. Intervention by an employee might be more feasible or
realistic on the earlier side, before any force is used, and such intervention may result in no force
being used at all. It may be easier for an employee to overcome any pressure (real or perceived)
not to intervene at this early stage, especially if a Department regulation requires it.

A Student Organization of Harvard Law School
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505.11: Planned Use of Force

The required video recording of planned uses of force is not new, but its reiteration is
appreciated, as is the clarification that cell or area extractions are planned uses of force. See also
103 CMR 505.07, “Planned Use of Force.” Our students and their clients have too often seen
events unfold involving no immediate threat, which nevertheless were labeled a “spontaneous”
use of force. This practice, which defies common sense and undermines the Department’s
credibility, was particularly true at Souza-Baranowski Correctional Center and particularly so in
early 2020. It bears noting that this was not always the practice; at one time, cell or area
extractions were routinely considered to be planned, and the team of officers routinely included
someone tasked with video recording. It is a worthwhile endeavor to return to that prior practice.

505.13: Prohibitions on the Use of Excessive Force

Subsection (3) is an important signal to all DOC employees and all incarcerated people
that excessive force should be reported and not tolerated. The challenge to the Department here
is sizable, however. Employees who report may justifiably fear reprisal from their co-workers
and supervisors. They may wonder how, if at all, they will be protected from reprisal by the
Department. This section should state in plain terms that those who submit incident reports
reporting excessive force will be protected for doing so, and accompanying details set out in this
regulation or another Department policy.

505.18: Reporting Requirements for the Use of Force.

Six years ago, we opposed a proposed amendment that guaranteed employees the ability
to review available video recordings while writing their reports. The obstacle such a rule
presents to a fair, accurate review of the use of force is obvious. Proposed subsection (2), which
prohibits video review until after all reports have been written and prohibits the revision of those
reports (while allowing addenda), is a welcome provision that will help preserve the integrity of
the use of force review.

505.19: Use of Force Package

The specificity in Section 505.19 is appreciated and will help maintain the integrity of the
Department’s reviews of use of force. Required elements of each person’s submission will help
clarify everyone’s obligations while ensuring that all relevant information is acquired, and the
90-day deadline for completion of the review will ensure that any issues are addressed in timely
fashion. The 90-day deadline will also allow disciplinary proceedings against the prisoner, if
there are any, to move more quickly. In several cases we have had in recent years, the
disciplinary report has remained pending for several months while we await production of
discovery, which is only made after this review is complete.

A Student Organization of Harvard Law School
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505.21: Staff Misconduct and Inmate Allegations or Complaints

This section should include language to the effect that any investigation of alleged
misconduct should include interviews not only of the participants, but of any bystanders, whether
they are staff members, volunteers, visitors, or prisoners. Some incidents take place in areas
where there may be one or more bystanders who witnessed some or all of the events, and who
may be able to shed light on what happened for the investigators.

505.22: Debriefing

Subsection (2), which ensures that participating staff shall have the opportunity to review
the video recordings (if any) with supervising officers, should include a caveat that such review
is subject to, and does not supercede, the requirement of Section 505.18(2) that all reports shall
be written before video is made available for review.

Thank you for your consideration of these comments. Harvard PLAP would be happy to
discuss any of the comments, or the regulations in general. Our office can be reached at (617)
495-3969 or I can be reached by email at jthompson@law.harvard.edu.

Sincerely,

/s/ Joel H. Thompson

Joel H. Thompson
Managing Attorney
Harvard Prison Legal Assistance Project

A Student Organization of Harvard Law School



The Commonwealth of Massachusetts
Executive Office of Public Safety T Security
Department of Correction

Legal Division
70 Frankfin St., Suite 600
Boston, Massachusetts 02110-1327 CAROL A. MICI
CHARIgi?eE.O:}AKER q—‘e [_ (6 1 7_ 72 7_ 3 3 00 E -X,t 1 1 2 4) Commissioner
SHAWN P. JENKINS
www.mass.gov/doc Chicfof Staff
KARYN E. POLITO KELLEY J. CORREIRA
Lieutenant Governor ROBERT P. HIGGINS
MITZI S. PETERSON
TERRENCE M. REIDY THOMAS J. PRESTON
Secretary Deputy Commissioners
NANCY ANKERS WHITE

General Counsel

December 21, 2022
Harvard Prison Legal Assistance Project
6 Everett Street, Suite 5107
Cambridge, MA 021138
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promulgation.

Regards,

Michele Dupuis-Clarke, Program Coordinator 111
Legal Division





