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DECISION

This decision is issued pursuant to the Individual with Disabilities Education Act (20 USC 1400 et seq.), Section 504 of the Rehabilitation Act of 1973 (29 USC 794), the state special education law (MGL c. 71B), the state Administrative Procedure Act (MGL c. 30A) and the regulations promulgated under these statutes.

A Hearing was held on January 4 and January 6, 2011 in Worcester, MA before Hearing Officer Ann F. Scannell.  Those present for all or part of the Hearing were:

David’s
 Mother

David’s Father

Marisa McCarthy



Director of Pupil Services, Granby Public Schools

John Robert




Superintendent
, Hatfield Public Schools

Sean Duram




Teacher, Community Based Work Experience Program

Sherry Smith




Head, Community Based Work Experience Program

Ruth Garbett




Psychologist, Granby Public Schools

Gordon Garrison (via telephone)

Social Worker

Regina Williams Tate



Attorney, Granby Public Schools

Kathryn Martin




Attorney, Parents

Patricia Oney




Attorney, Department of Developmental Services (DDS)

Laurie Jordan




Court Reporter

The official record of the Hearing consists of documents submitted by Granby Public Schools and marked as Exhibits S-1 through S-39; documents submitted by the parents and marked as Exhibits P-1 through P-19 and P-21 through P-23, and approximately two days of oral testimony.  Written closing arguments were submitted by January 28, 2011 and the record closed on that date.

INTRODUCTION

David is a nineteen year old young man who resides in Granby, Massachusetts with his parents and older brother.  David has been diagnosed with moderate mental retardation, cerebral palsy, a seizure disorder and a bipolar disorder.  David currently attends the Community Based Work Experience Program (“CBWE”).  This program is run by the Hampshire Educational Collaborative and is housed at Northampton High School.  David began the CBWE program in September of 2010. (Exhibits S-3 and S-38 and testimony of David’s mother, Smith and Robert)

Prior to entering the CBWE program, David was a student in the Life Skills Program at Granby High School.  David began his educational programming at Granby as a 6th grader participating in the Life Skills Program at Granby Junior High School.  David had moved with his family from Southern New Hampshire to Granby in 2003. (Exhibit S-38 and testimony of Robert and David’s mother)

David received a certificate of attendance from Granby High School in May of 2010.  At that time, Granby Public Schools (“Granby”) had proposed an IEP which called for David’s placement in the CBWE program beginning in the fall of 2010.  Shortly thereafter David was hospitalized at Hampstead Hospital due to unsafe behavior at home.  David was discharged from the hospital on July 5, 2010. (Exhibits S-1, S-2 and P-18 and testimony of Robert and David’s mother and Smith)

Although David’s parents rejected the proposed IEP and expressed their desire to have David placed in a residential school or a group home , David’s parents were concerned about losing the placement at the CBWE program while they and Granby continued to discuss David’s placement.  Both the parents and Granby agreed to have David attend the CBWE program while the matter was pursued through the Bureau of Special Education Appeals (“BSEA”) process.  (Exhibits S-1, S-34 and S-35 and testimony of Robert and David’s mother)

On July 12, 2010 Granby filed a Hearing Request with the BSEA.  Granby was seeking an order that the IEP proposed for David for the period of July 1, 2010 to June 30, 2011 provides a free, appropriate public education (“FAPE”) to David in the least restrictive environment.  On July 13, 2010, Granby filed a motion to join the Department of Developmental Services (“DDS”).  On July 28, 2010, the parents, through their counsel, responded to Granby’s Request for Hearing.  The joinder of DDS was allowed on August 10, 2010.

This matter proceeded to a BSEA Hearing on January 4, 2010 and January 6, 2011.  It is Granby’s position that the July 1, 2010 to June 30, 2011 IEP provides a FAPE to David in the least restrictive environment.  

It is the parents’ position that this IEP does not provide a FAPE and that David requires a residential placement in order to receive a FAPE.  It is their further position that a residential placement is required for educational reasons and therefore, Granby should provide a residential placement.  In the alternative, DDS should be ordered to provide a residential or group home living situation.  

DDS takes the position that if David requires a residential placement than it is for educational reasons and therefore, DDS should not be ordered to provide a residential placement.  DDS also argues that the BSEA does not have the authority to order DDS to provide a group home living situation for David.

ISSUES

The issues to be decided in this matter are the following:

1. Is the IEP dated July 1, 2010 to June 30, 2011 reasonably calculated to provide David with a FAPE in the least restrictive environment?

2. If not, can the IEP be modified to provide David with a FAPE in the least restrictive environment?

3. If not, is a residential placement appropriate?

FACTS

David is a 19 year old young man who resides with his family in Granby.  He suffers from numerous disabilities including cerebral palsy, as a result of an inutero stroke, a seizure disorder following a bout of Shigella Meningitis at the age of 5, moderate mental retardation, and a bipolar disorder.  As a result of these disabilities, David struggles with retention of information, physical limitations, behavioral difficulties and social communication difficulties. (Exhibits S-26, S-38, S-39 and P-22 and testimony of Robert, Dooley-Smith, David’s mother and David’s father)

David first entered the Granby Public Schools in the fall of 2003 as a 6th grader in the Life Skills Program at Granby Junior High School.  The Life Skills Program provided David with functional academic instruction, mainstreaming to academic classes with accommodations and modifications, physical therapy, occupational therapy, speech and language therapy and vocational training. (Exhibits S-11, S-18, S-26, S-29 and P-1, and testimony of Robert, Dooley-Smith and David’s mother)

In December of 2007, Ira Band MS, CAGS, conducted a psychological evaluation of David on behalf of Granby.  This evaluation was conducted as part of David’s three year reevaluation.  The results from the Wechsler Intelligence Scale for Children-Fourth Edition (“WISC-IV”) revealed that David had a full scale IQ score of 40 which falls within the low to moderate range of mental retardation. (Exhibits S-26 and P-22)

The Vineland Adaptive Behavior Scales-Second Edition (“Vineland-II”) was also administered to assess David’s adaptive skills development from the perspective of David’s mother and teaching staff.  The Vineland-II Teacher Rating Scale assesses adaptive behavior in the areas of communication, daily living skills and socialization.  This Teacher Rating Scale was completed by David’s teacher, Mary Stone, on March 8, 2008.  David was 16.3 years old at that time. (Exhibits S-26 and P-22)

In the area of communication, which assesses a student’s adaptive behaviors in talking, listening, reading and writing, David scored higher than only 2% of his peers in the normative sample.  David’s daily living skills score fell at the 1st%.  This score shows a student’s skills in managing personal needs, understanding time, money and math and following rules and routines.  In the area of socialization, which assesses how a student interacts, gets along with others, plays, and uses leisure time, David scored moderately low for his age group (7th%). (Exhibits S-26 and P-22)

More specifically, in looking at the subcategories for each of these three skill areas, David’s Daily Living Skills scores then corresponded to an age equivalent of 5.5 in the school community subcategory, 3.8 age equivalent in the personal subcategory and 8.1 age equivalent in the academic subcategory.  (Exhibits S-26 and P-22)

Likewise, in the subcategories of Communications, David’s scores corresponded to an age equivalent of 6.3 in receptive language, 5.11 in expressive language and 7.8 in written language.  (Exhibits S-26 and P-22)

Finally, in the area of socialization, David’s scores corresponded to an age equivalent of 6.6 in the interpersonal relationship subcategory, 4.3 age equivalent in the play and leisure time subcategory and 4.11 age equivalent in the coping skills subcategory
. (Exhibit S-26 and P-22)

David’s mother completed the Parent Rating Form.  All of the parent rated scores were lower than the scores from the Teacher Rating Form.  Similar to the Teacher Rating Form, however, David’s relative strengths lay in the area of socialization, while his daily living skills and communication abilities were substantially less developed. (Exhibits S-26 and P-22)

An occupational therapy assessment update was also conducted in the fall of 2007 as part of David’s three year reevaluation.  The occupational therapist noted that David had demonstrated growth as a student in Granby, but continued to need constant verbal prompting so as not to become distracted.  He also required verbal cueing for use of correct capitalization and punctuation.  David was able to form the numbers one through ten with ease and accuracy and was able to write his name in cursive.  In the visual perceptual area, David demonstrated the ability to complete simple word searches with support. (Exhibit S-27)

The occupational therapist further noted that David has many limitations, especially physically, and becomes frustrated and angry at times because he cannot use his arm the way others use theirs.  The therapist recommended that David continue to receive direct occupational therapy. (Exhibit S-27)

David’s progress reports for November 2007 indicate that David demonstrated adequate progress in attaining his benchmarks for his functional reading and writing goal.  He had difficulty in blending sounds in multi-syllabic words which interfered with comprehension.  He also had difficulty using and controlling a writing utensil.  David could express a complete thought using a sentence but his spelling was often phonetic with deleted and/or reversed letters. (Exhibits S-28 and P-22)

Regarding David’s functional math goal, the teacher noted that David demonstrated limited attainment of his benchmarks.  He could add and subtract two digit math problems with 50% accuracy.  His limited reading comprehension skills, however, interfered with David’s ability to apply appropriate math operations to functional word problems. (Exhibits S-28 and P-22)

In social communication, the speech and language therapist noted that David needed reminders with his tone of voice, willingness to be flexible, and responses to the needs of others.  David had difficulty maintaining awareness of appropriate proximity to communication partners. (Exhibit S-28 and P-22)

The speech and language therapist also noted that David showed an improved ability to use reflective pausing to address difficulty with word retrieval during therapy sessions.  David was willing to ask for help and make effective use of cueing by adults. (Exhibits S-28 and P-22)

David’s teacher reported that David had demonstrated adequate progress in attaining his benchmarks for Life Skills initiation and task completion.  David required support to remain on task.  He could actively participate in worksheet completion with the help of visual models, but required moderate assistance in choosing correct or appropriate answers. (Exhibits S-28 and P-22)

With support David could choose healthy items for a grocery list when given a choice.  He was also able to discuss why hygiene is important following a discussion.  Overall, his teacher noted that David was making progress towards his life skills/self care benchmarks. (Exhibits S-28 and P-22)

David continued in the Life Skills Program for the 11th grade.  His IEP dated from July 7, 2008 to June 30, 2009 contained goals in the areas of functional reading and writing, functional math skills, social communication skills, language retrieval, life skills-time management, life skills initiation and task completion, gross motor function and pre-vocational skills.
  Speech, language and physical therapy services were provided to David.  He was supported by a 1:1 paraprofessional.  The IEP services and placement were fully accepted by David’s parents.
 (Exhibits S-18 and P-12)

Progress reports for the 2008 to 2009 school year show some, albeit limited, progress.  David was able to add and subtract up to three digits with and without carrying and borrowing, with 60% accuracy.  He could also use a calculator to determine the value, discount and change of a retail purchase, but required significant teacher assistance. (Exhibit S-16)

The speech and language therapist reported that David was making gains in his social communication.  David was doing well with his ability to keep a conversation going and maintaining a socially appropriate distance.  David was making progress with eye contact.  He continued to need cues to assist him with effective social communication. (Exhibit S-16 and testimony of Dooley-Smith)

David was able to name two out of three strategies to help him when he has difficulty remembering a word.  Further, his life skills teacher reported that David could tell time to the nearest five minutes.  As part of David’s program working in the school cafeteria, he was required to sign in and out.  David was able to accurately identify the proper time approximately 50% of the time.  David’s teacher reported that David had demonstrated substantial progress towards attaining his benchmarks in the life skills initiation and task completion area. (Exhibit S-16)

In the pre-vocational skills area, David’s teacher reported that David was able to initiate and complete assigned tasks with limited assistance as part of his work program in the school cafeteria and art room.  Finally, the physical therapist reported that she was able to add several additional exercises to the exercises David had learned during the previous quarter. (Exhibit S-16)

Pursuant to his 2008-2009 IEP, David began working at Riverside Industries in November 2008.  In March 2009, staff at Riverside reported David needed some retraining when he returned from Thanksgiving break.  After the first week back, however, David needed only minimal prompts to get started in the morning.  David, at that point, was able to read and understand his job chart so that he knew what he should be doing.  The staff also noted that David was always willing to listen to directions from staff.  He thrived on praise and easily adjusted to transitioning from one job to the next with little prompting. (Exhibit S-15)

At the end of the IEP period (June 2009), the speech and language therapist reported that David continued to make gains socially with the social skills group.  He was requiring fewer cues to stay on topic, ask more relevant questions and use appropriate social proximity.  The therapist also reported that David had been observed cueing others about expected and unexpected behaviors. (S-13 and testimony of Dooley-Smith)

David was now able to use three strategies when he had difficulty with word retrieval.  David was also prepared and ready for the bus to Riverside Industries 100% of the time with minimal verbal prompts.  The physical therapist reported that David was capable of using his exercise folder to perform a self-guided exercise program. (Exhibit S-13)

The June 2009 progress report from Riverside Industries revealed that David worked on a variety of jobs, including making ice waters, peeling carrots, wiping tables and recycling.  David had increased his work days from one morning a week to two mornings a week.  The staff reported that David had met his IEP goal of learning one new job task to 80% accuracy.  This goal was completed independently during three out of four trials. (Exhibit S-12)

David remained in the Life Skills program for his senior year.  His IEP which was dated from July 6, 2009 to June 30, 2010 contained goals in the same areas as his prior IEP except for language retrieval.  David’s IEP also called for speech and language services and physical therapy services.  Added to David’s IEP was up to eight hours a week of vocational services with a training coach.  David’s IEP also called for summer programming at Kamp for Kids.  These summer services were the same services provided to David during the prior IEP periods.  This IEP was also fully accepted by David’s parents. (Exhibits S-11 and P-13 and testimony of Robert and David’s mother)

David’s progress reports throughout the school year continued to reflect some progress.  By February of 2010, David’s teacher reported that David was able to respond in writing to comprehension questions, follow written directions and fill out order forms with 50% accuracy and 25% independence.  David had also created an advertisement cover and power point presentation with 100% accuracy and 25% independence. (Exhibits S-8 and P-15)

In math, David was able to distinguish between the terms,” needs”, “wants”, “utilities”, “expenses”, “expense record”, “fixed expenses”, “variable expenses”, “income” and “savings” with 50% accuracy and 25% independence.  David was also able to estimate the price of various grocery items and then use a calculator to determine the proper change with 50% accuracy and 25% independence. (Exhibits S-8 and P-15)

David had also made progress in time management.  He was able to follow a highly structured Day 1-Day 2 schedule with 100% accuracy and 75% independence.  David could determine elapsed time to fifteen minutes and the number of elapsed days up to seven days with 50% accuracy and 25% independence. (Exhibits S-8 and P-15)

David’s occupational therapist reported that David could follow a flow chart of the correct order for showering/hygiene and was able to verbally state the six steps without the chart, with occasional verbal cueing.  According to the therapist, David was always a positive contributor. (Exhibits S-8 and P-15)

David’s teacher reported minimal progress in developing desirable work habits.  David could acknowledge understanding and follow directions with 75% independence.  David tired easily both physically and mentally.  Due to his fatigue and request by David, David was transferred from the kitchen to the production line at Riverside Industries. (Exhibits S-8 and P-15)

By the end of the 2009-2010 school year, David had made some progress in answering questions generated from various sources of information, including advertisements, catalogs, questionnaires, surveys and coupons.  He was able to do so with 75% accuracy and 50% independence. (Exhibits S-5 and P-17)

David’s speech and language therapist reported that she had seen a consistent increase in David’s ability to “fix” unexpected behaviors and noted his increased confidence with social exchanges.  David needed fewer cues about interrupting and was much more willing to accept redirection regarding topic maintenance and monopolizing a conversation. (Exhibits S-5 and P-17)

David also made some progress in time management.  David increased his ability to estimate the amount of time it took to complete daily tasks such as preparing to leave school and walk to the bus.  

David’s accuracy increased from 50% to 90% while his independence level remained at 75%. (Exhibits S-5 and P-17)

David had also increased his ability to follow a highly structured Day1-Day 2 schedule from 75% accuracy and 75% independence to 90% accuracy and 90% independence.  David’s teacher reported that David was participating in a weekly cooking class.  He was able to assist in the setup, preparation and clean up of a one to two course meal with 50% independence.  (Exhibits  S-5 and P-17)

David received a certificate of attendance and walked with his senior class at graduation on June 5, 2010.  David’s parents and Granby had previously agreed that David would remain in the Life Skills Program through the end of June and that David would attend the Kamp for Kids for the summer. (Testimony of Robert and David’s mother)

There had also been informal discussions during the spring of 2010 between Granby and David’s parents about David’s placement following his senior year.  David’s parents and Granby suggested possible programs for David.  Mr. Robert and David’s mother visited some of the programs.  The Community Based Work Experience Program (“CBWE”), which is run by the Hampshire Educational Collaborative and housed at Northampton High School, was one of the proposed programs.  By letter dated May 6, 2010 David was accepted into the program.  David’s parents and Granby agreed that David would begin the CBWE program in the fall of 2010. (Exhibit S-3 and testimony of Robert, David’s mother and Smith)

On June 9, 2010, David was admitted to Hampstead Hospital as a result of reporting suicidal ideations and increasing aggressive behavior at home.  David remained hospitalized until July 9, 2010.  Hampstead Hospital’s discharge summary notes that, upon discharge, David was demonstrating decreased unsafe behaviors including aggression and threats of self injury. (Exhibits S-2 and P-23)

During the time that David was hospitalized, David’s parents expressed concerns about David’s educational programming.  David’s mother engaged in informal discussions with Mr. Robert about David’s need to be placed residentially or in a group home funded by DDS
 (Testimony of Robert and David’s mother)

A meeting was held on June 28, 2010 and an IEP dated from July 1, 2010 to June 30, 2011 was proposed calling for David’s placement at the CBWE program.  David’s parents rejected this IEP except for the summer services and also rejected the placement. (Exhibits S-1 and P-18 and testimony of Robert and David’s mother)

Subsequently, Granby and David’s parents agreed that David would enter the CBWE program in September reserving the parents’ rights to challenge Granby’s position that David did not require residential placement for educational reasons. Granby filed a Hearing request with the BSEA in July 2010 seeking an order that the IEP dated July 1, 2010 to June 30, 2011 with placement at the CBWE program provides David with a FAPE.  The parents filed a response arguing that the IEP does not provide a FAPE to David and that David requires a residential placement.  (Exhibits S-34 and 35 and testimony of Robert and David’s mother)

David entered the CBWE program at the start of the 2010-2011 school year.  The program has eleven students supported by several adults including a classroom teacher, an occupational therapist and aide, a physical therapist and aide, a speech and language therapist and aide and a paraprofessional.  The students are taught functional academics, social skills, daily living skills and vocational skills.  The students also work in the community.  David’s job is at Easthampton Chiropractic Office and involves cleaning the office and doing laundry.  Thus far, David’s attendance in the program has been excellent. (Testimony of Duram)

The CBWE program is housed at Northampton High School so the students in the program have ample opportunity to interact with the regular education students as well as the students in the Life Skills classroom at Northampton.  The CBWE program engages in collaborative projects with the Life Skills Program.  The students in the CBWE also go to the high school cafeteria for lunch with the other Northampton students.  On any given day, David can have interactions with as many as 30 other typical peers. (Testimony of Duram)

Progress notes from November of 2010 reflect that David has done well with his transition into the program.  He is an active participant in class and has quickly made friends.  David’s classroom teacher, Sean Duram, reported that David has demonstrated improvement with practice in writing.  David is able to write his name and the date on his work with moderate staff reminders.  David has also progressed in reading comprehension of schedules and menus and often reads the daily lunch menu to the class.  (Exhibits S-36 and P-19 and testimony of Duram)

Mr. Duram further noted that David has had a fair amount of success in developing math skills.  David does well with real-life math activities that are hands on and with a group.  David does, however, struggle with pencil, paper and a calculator. (Exhibits S-36 and P-19 and testimony of Duram)

Mr. Duram, testified that David participates well in class with tasks that he is familiar with but has difficulty with tasks that are challenging to him.  David will, however, try things when he is encouraged to do so.  Mr. Duram further testified that David responds well to positive reinforcement. (Testimony of Duram)

According to Mr. Duram, David has a regular role in reading the lunch menu to his classmates.  He also leads exercises in physical education class at least one time per week.  David also works in the athletic director’s office.  When he first started this job, he did not always want to go but did so after a little coaxing. (Testimony of Duram)

Mr. Duram did testify that he has not seen too much progress from David in his functional reading.  He also testified that David sometimes has a hard time with math.  Finally, Mr. Duram testified that he believes that by the end of the year David will have met most of his IEP goals but noted that he has concerns about David meeting his time management goal. (Testimony of Duram)

Although progressing toward the time management goal in David’s IEP, Mr. Duram reported that David is often confused about the sequence of time and the amount of time elapsed for classes and calendar days.  David has also had difficulty with frustration when trying to keep up with his peers or from comments made by peers.  David has not, however, exhibited any aggressive or violent behavior. (Exhibits S-36 and P-19 and testimony of Duram and Smith)

David’s speech and language therapist reported that David has made sufficient progress towards his IEP goal.  He is able to change topics and contribute relevant information to the conversation with mild support.  David becomes frustrated when asked to wait his turn but benefits from reminders.  David has also done well transitioning back to his vocational work site following a short absence due to complaints of back pain. (Exhibits S-36 and P-19)

David is independently performing an exercise routine during physical therapy sessions.  The therapist reported that when David is reminded he can successfully document and keep track of the exercises. (Exhibits S-36 and P-19)

Despite the progress reported in his educational program, David has nonetheless, exhibited very aggressive behavior at home for several years.  He can be physically aggressive to his parents, destroy property, become verbally threatening and engage in self injurious behaviors.  David has tried to cut off his hand, banged his head against objects and lay in the road expressing his desire to be run over by traffic.  David has stated on numerous occasions that he “hates his life”, that he “wants a new home where people are like me” and that he doesn’t “want to hurt his parents anymore.”  David’s behavior has resulted in the crisis team coming to the home on a handful of occasions during the past year and the hospital stay in June of 2010.  (Testimony of David’s parents and Garrison)

David has seen Gordon Garrison, LCSW since January of 2010 because of his violent and aggressive behavior at home.  Mr. Garrison has seen David and his mother approximately 9-10 times during the past year to work on strategies with David to try to assist him with his anger.  Mr. Garrison is not aware of any violent or aggressive incidents at school. (Testimony of Garrison)

When David initially enrolled in the Granby Public Schools, he had some difficulty with refusing to do work.  Although he was sometimes noncompliant at school, David was not aggressive or violent.  During the seven years that David attended Granby Public Schools, there have not been any documented incidences of violent behavior at school nor has school staff had to contact the parents or any authorities for any aggressive or violent behavior
. (Testimony of Robert, Dooley-Smith, Duram and Smith)

DISCUSSION

David is an individual with a disability falling within the purview of the Individuals with Disabilities Act (IDEA), 20 USC 1400 et seq. and the state special education statute, MGL c. 71B.  The IDEA was enacted “to ensure that all children with disabilities have available to them a free, appropriate public education [FAPE] that emphasizes special education and related services designed to meet their unique needs and prepare them for further education, employment and independent living.”
  FAPE must be provided in the least restrictive environment.  The phrase, “least restrictive environment” means that, to the maximum extent appropriate for the particular student, the educational services are to be provided with other students who do not have a disability.

FAPE does not require a school district to provide special education and related services that will maximize a student’s educational potential.
  Similarly, the educational services need not be “the only appropriate choice, or the choice of certain select experts, or the child’s parents’ first choice, or even the best choice.”

A student’s right to FAPE is assured through the development and implementation of the individualized education program (“IEP”).
  Each IEP must be “custom tailored to address the handicapped child’s unique needs in a way reasonably calculated to enable the child to receive educational benefits.”

The appropriateness of the IEP is judged as of the time when it was proposed-that is, whether the IEP was “objectively reasonable at the time it was promulgated.”

An IEP must be developed which is “reasonably calculated to enable the child to receive educational benefits.”
  The IDEA further requires that special education and related services be designed to result in progress that is “effective”.

Massachusetts special education regulations similarly provide that specially designed instruction and related services described within the IEP must be sufficient to “enable the student to progress effectively in the content areas of the general curriculum.”
  Massachusetts also requires that the special education services be designed to develop a student’s educational potential.
  A child’s progress must be measured in terms of the child’s educational potential.

David is 19 years old and has completed 12th grade.  I must also consider legal standards specifically relevant to David’s right to services that will allow him to transition to post-secondary activities.

A principal purpose of the IDEA is “to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special education and related services designed to…prepare them for further education, employment, and independent living.”
  Within this context, Congress added a requirement to the IDEA that the local school districts provide so-called “transition services” and “transition planning” to “improve the academic and functional achievement of the [student] to facilitate [his] or [her] movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation.”
  

Massachusetts has a similar regulation.  It requires a school district to make services available to older special education students that “include continuing education; developing skills to access community services; developing independent living skills; developing skills for self-management of medical needs; and developing skills necessary for seeking, obtaining, and maintaining jobs.”

Accordingly, Granby must provide David with transition services that are reasonably calculated to be effective “to facilitate [his] movement from school to post-school activities”.
For this purpose, the transition services must be based on [David’s] strengths, preferences and interests.”
  At the same time, transition services need not maximize David’s potential; and they need not necessarily be the choice of certain selected experts, the parents’ first choice or even the best choice.

David is eligible for special education services due to his multiple disabilities, including moderate mental retardation, cerebral palsy, seizure disorder and bipolar disorder.  There is no dispute as to David’s eligibility.  The dispute in this matter is whether the most recent IEP proposed by Granby offers David a FAPE in the least restrictive environment.  Granby, as the party seeking relief in the instant matter, has the burden of persuasion.
  After a careful review of the testimony and the documentary evidence, I find that Granby has met its burden of persuasion.  Since Granby has met its burden of persuasion to show that the most recent IEP offers David a FAPE in the least restrictive environment, I need not consider the issue of residential placement.

The testimony presented by Granby revealed that David has made progress in the CBWE program, similar to his progress in the Life Skills Programs, first at Granby Junior High School and subsequently at Granby Senior High School.  Although David’s progress has been slow at times and at other times characterized as minimal, the evidence shows that he has made progress and there has been no evidence that David has regressed over this time. 

David’s mother testified that she doesn’t see academic progress at home in the areas of money management, time management and social skills.  She testified “there have never been any leaps or bounds ever.”  David cannot tell time and he doesn’t understand the lapse of time.  David also has a minimal grasp of money.  David exhibits inappropriate social behavior.  Further, David’s mother testified that David’s level of independence “hasn’t greatly increased.”

David’s mother further testified that she disagreed with some of Mr. Duram’s testimony regarding David’s ability to perform academic tasks and whether the one minute card that is being utilized to assist David with his frustration was actually successful.  David’s mother also testified, however, that she has never observed David in either his educational program at Granby or at the CBWE program.  

There was obvious conflicting testimony about David’s progress.  Granby and CBWE program staff were persuasive in their testimony that David has in fact made educational progress.  Although I found David’s mother to be a credible reporter of her observations of David’s problems functionally and socially in the home environment, she has never observed David in his educational program and is making these observations as David’s parent, not as an educator.  I therefore must weigh the testimony accordingly. 

Special education law only requires that a student make effective progress and/or receive some educational benefit from his or her educational program.  The law does not require progress by “leaps and bounds.”  

David has a complex profile. He has significantly below average cognitive functioning.  He suffers from a seizure disorder and he also suffers from a bipolar disorder.  Based on this complex profile, it is unclear what level of progress can be expected from David.  In order to make a determination about David’s potential, expert testimony is necessary to explain what level of progress, academically, socially and emotionally one could expect to see from a student with his complex profile.  No expert testimony was presented.  Therefore, relying on the credible and persuasive testimony from Granby staff and the CBWE program staff, I find that David is making progress in his current educational program.  

I further find that the CBWE program is the least restrictive environment for David.  The program offers ample opportunity for David to engage with and learn from typically developing peers.  The testimony was persuasive that David is taking advantage of these opportunities and deriving benefit.

I also find that the transition services that are being offered to David pursuant to his IEP are providing David with opportunities to develop skills to access community services, to develop independent living skills and to develop skills necessary for seeking, obtaining and maintaining a job.  Granby is providing vocational skills training, independent living skills training, social skills training and functional academics instruction.  David’s overall success in these areas may be limited due to his complex profile, but the testimony was persuasive that he is being provided with these opportunities and is, in fact, making some progress in these areas.

David’s behavioral presentation at home and in his educational program is strikingly different.  All of the testimony and evidence presented on behalf of Granby clearly shows that David has not exhibited any aggressive or violent behavior in his educational programs.  When David first enrolled in the Granby Public Schools, David did on one occasion throw a pencil at a student and threw a piece of paper at a teacher causing the teacher to feel  threatened.  Both of these incidences occurred in 2003/2004 when David first arrived in Granby.  A functional behavioral assessment was completed by Mr. Ira Band at that time and a behavior plan was instituted for a short period of time until the behavior resolved.  Mr. Band subsequently noted in his 2007 report that David had exhibited substantial progress over the past several years in his ability to regulate his emotions and behaviors.  

Granby staff also testified that David has not been on a behavior plan since 2004; that any noncompliant behavior David exhibits is consistent with his profile; that David can be redirected upon exhibiting noncompliant behavior; and that David has not exhibited any aggressive or hostile behaviors either in the regular education classroom, the substantially separate classroom or at his work sites.  

Mr. Smith, David’s teacher at the CBWE program also testified that David has not exhibited any angry, hostile or aggressive behaviors in the program.  Mr. Smith further testified that David does in fact exhibit noncompliant behaviors consistent with his profile and the other students in the class, but these noncompliant behaviors only occur 10% of the time.  Further, Mr. Smith testified that when these behaviors do occur, David can be successfully redirected.

The testimony by David’s mother and father about David’s aggressive, hostile, violent, self-destructive and self-injurious behaviors was credible and compelling.  Granby did not refute David’s parents’ testimony in this regard.  There was no testimony, however, that David’s behaviors at home interfered with David’s ability to access the curriculum.  David’s attendance in his educational program has been exceptional, due to his parents extraordinary efforts, typically involving 90 minutes of repeated prompting,  to get David to his program on a daily basis.  Once at his program, however, the credible testimony indicates that David is able to access the curriculum.  

Gordon Garrison, LCSW, did testify on behalf of the parents.  Mr. Garrison has been treating David and his family since January of 2010.  Mr. Garrison testified that his work with David and his family concentrated on how David was doing with his parents when he was home.  He tried to work with David and his parents on improving David’s morning routine and decreasing David’s level of anger and aggression at home.

Whereas Mr. Garrison testified that David needs a structured, 24 hour, 7 day a week program or a group home, and testified that he told David’s mother she should investigate residential placements, his testimony does not support the parents’ contention that David needs a residential placement for educational reasons.  Mr. Garrison has never observed the CBWE program or reviewed David’s IEP or spoken with educational staff.  Mr. Garrison may well be correct in his opinion that David needs residential care due to his aggressive behaviors and difficulties functioning in his home, but neither Mr. Garrison, nor any other expert, offered testimony to support the parents’ argument that David needs a residential placement or a group home placement for educational reasons.  

There have of course been prior BSEA decisions wherein the Hearing Officer has ordered that a school district is responsible for a residential placement or for reimbursement to parents for costs of a residential placement.
  In these decisions, however, there has been credible expert testimony showing how and why these students needed residential placement for educational reasons.  That testimony was lacking in this matter.

David’s behavior at home is gravely concerning.  David’s mother and father testified that David has been repeatedly physically aggressive with them, has injured himself and has threatened to kill himself.  He has gone so far as to lay down in the middle of the road.  David is now 19 years old and physically very big and strong.  He has expressed his desires to move to a different home and his remorse at hurting his parents.  There is no doubt that David and his parents could greatly benefit from increased services through DDS, including placement in a supported living situation such as a group home.  

There was, however, no evidence in this matter that these services from DDS are needed to ensure that the federal and state special education obligations to David are satisfied.  Accordingly, I cannot order DDS to provide these services.  Nonetheless, I strongly urge DDS to review David’s case and provide any and all services they deem appropriate given the serious health and safety issues reflected in the instant record.

Granby has met its burden in this matter.  The IEP proposed from July 1, 2010 to June 30, 2011 is reasonably calculated to provide a FAPE to David in the least restrictive environment.  I would, however, urge Granby to schedule a TEAM meeting to review/update David’s IEP and incorporate suggestions and information from the CBWE staff now that David has been in the CBWE program for some time.

ORDER

The July 1, 2010 to June 30, 2011 IEP is reasonably calculated to provide Ryan with a FAPE in the least restrictive environment.

So Ordered by the Hearing Officer,

____________________________ 

Ann F. Scannell

Dated: February 18, 2011
� David is a pseudonym used for confidentiality and classification purposes in publicly available documents.


�� Mr. Robert was the associate superintendent of schools for the Granby Public Schools from July of 2002 until August of 2010.


� Theses scores were generally higher than the scores David attained on the Teacher Rating Form of the Vineland Adaptive Behavior Scales administered by Ira Band in July of 2004. (Exhibit S-39)


� Similar to the 2007 to 2008 IEP, this IEP also included a Transition Planning Form for David.


� The IEP from 2007 to 2008 was also fully accepted by David’s parents.


� David had been receiving respite services and recreational services through DDS for some period of time prior to his hospitalization.


� Mr. Robert testified that he was aware of one instance when the teacher was fearful because David had thrown a piece of paper but that incident occurred in 2003.


� 20 USC 1400(d)(1)(A).  See also 20 USC 1412(a)(1)(A).


� 20 USC 1400(d)(1)(A); 20 USC1412(a)(1)(A);20 USC1412(a)(5)(A); MGL c. 71B, sections 2,3; 34 34 CFR 300.114(a)(2)(i); 603 CMR 28.06(2)(C)


� Bd. of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley, 458 U.S. 176, 197, n.21 (1982) (“Whatever Congress meant by an “appropriate”education, it is clear that it did not mean a potential-maximizing education”.).


� G.D. v. Westmoreland Sch. Dist., 930 F.2d 942, 948 (1st Cir. 1991)


� 20 USC 1414(d)(1)(A)(i)(l)-(lll); Honig v. Doe, 484 U.S. 305, 311-12 (1998)


� Lenn v. Portland Sch. Comm., 998 F.2d 1083, 1086 (1st Cir. 1993)


� Roland v. Concord Sch. Comm, 910 F.2d 983, 992 (1st Cir. 1990)


� Rowley, 458 U.S. at 207


� 20 USC 1400(d)(4)


� 603 CMR 28.05(4)(b) (“the TEAM shall carefully consider the general curriculum, the learning standards of the Massachusetts Curriculum Frameworks, the curriculum of the district, and shall include specially designed instruction or related services in the IEP designed to enable the student to progress effectively in the content areas of the general curriculum.”)


� MGL c. 71B, s. 1; 603 CMR 28.01(3)


� Lessard v. Wilton-Lyndeborough Cooperative School Dist., 518 F.3d 18, 29 (1st Cir. 2008)


� Bd. Of Educ. Of the Henrick Hudson Central Sch. Dist.v. Rowley, 458 U.S. 176, 207 (1982)


� 20 U.S.C. 1401(34)


� 603 CMR 28.06(4)


� 20 U.S.C. 1401(34) and 34 CFR 300.43


� 20 USC 1401(34); 34 CFR 300.43


� Schaffer v. Weast, 546 U.S. 49, 62 (2005).  Granby argues that the burden of persuasion falls on the parents because they are seeking a different placement, namely a residential placement.  I find, however, that Granby has the burden of persuasion since it is the party seeking an order from the BSEA that the most recent IEP proposed by Granby provides a FAPE to David in the least restrictive environment.  The burden would shift to the parents, however, to show that a residential placement is necessary for educational reasons if I find that the IEP does not provide David with a FAPE in the least restrictive environment and the IEP cannot be modified to do so.


� In Re Douglas, 110 LRP 68668 (2010); In Re Natick, 110 LRP 9730 (2010)
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