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The official record of the hearing consists of documents submitted by the Parents and marked as exhibits P-1 through P-44, except P-28 and P-29; documents submitted by Douglas and marked as exhibits S-2 through S-33; and approximately two days of recorded oral testimony and argument.  As agreed by the parties, oral closing argument occurred on November 3, 2010, and the record closed on that date.

I.  INTRODUCTION

Because of his age (19.5 years old) and recent completion of 12th grade, it is not disputed that a fundamental component of Student’s educational needs is services to facilitate his transition to post-secondary school activities.  The central question to be addressed is whether Douglas’ program for older students is reasonably calculated to meet these educational needs; or, conversely, whether Student requires a residential placement to receive an appropriate education.  
Throughout the course of the hearing, Parents made clear their admiration and respect for the Douglas staff who have taught and supported their son for many years with care and compassion.  Parents fully accepted all IEPs through Student’s 12th grade.  Nevertheless, Parents now take the position that their son can gain no further meaningful benefit from a continuation in the Douglas Public Schools’ programs.  They believe that he requires intensive, coordinated services tailored to his unique needs, that he must be provided the opportunity to learn social skills with an appropriate peer group, and that these opportunities are not available (and cannot be made available) within the Douglas Public Schools.  Parents argue that their son can be appropriately served only through a residential placement and seek an order for placement at the Cardinal Cushing Centers’ residential program in Hanover, MA.  

During the hearing, Douglas made clear its very high regard for Parents and their dedication to their son.  Nonetheless, Douglas disagreed with Parents and took the position that its program established for older students, together with proposed additional services through the Horace Mann Educational Associates (HMEA), will appropriately educate Student by effectively providing him with all of the transition services recommended by Parents’ expert, Dr. Marilyn Engelman.  These services would include functional academics, daily living skills instruction, vocational opportunities in the community, and home-based services.  Douglas argues that these services are likely to allow Student to make substantial gains in areas critical to his successful transitioning from post secondary education to living and working in the community.  Douglas further takes the position that even if Student requires an out-of-district program, there is insufficient basis to conclude that Student’s educational needs can only be served appropriately through residential services.
For reasons explained below, I have concluded that Student has unique educational needs that can only be addressed appropriately through residential services.  I have further found that Cardinal Cushing’s residential program is an appropriate placement for Student.
Parents raised three compensatory claims pertaining to Douglas’ alleged failure to provide Student with what the IEP Team had purportedly agreed to or what was necessary to implement an agreed-upon IEP.  For reasons explained below, I have found that Parents are not entitled to compensatory relief.

II.  ISSUES 

The prospective issues are the following:

1. Is the IEP most recently proposed by Douglas reasonably calculated to provide Student with a free appropriate public education in the least restrictive environment?  

2. If not, can additions or other modifications be made to the IEP in order to satisfy this standard? 

3. If not, would placement at the Cardinal Cushing Centers’ Hanover Residential Program satisfy this standard?

The compensatory issues are the following: 

1. Did Douglas fail to implement agreed-upon vocational opportunities?

2. Did Douglas fail to ensure effective participation in an agreed-upon physical education program?

3. Did Douglas fail to effectively implement the last IEP when the primary instructor was absent for approximately six weeks near the end of the school year?

4. If so, are Parents entitled to compensatory relief; and if so, what compensatory relief should be ordered?

III.  FACTS

A.  Student’s Profile and Current Services
Student lives with his Mother and Father in Douglas, MA.  He is 19 ½ years old and recently completed the 12th grade at Douglas High School.  He does not have any siblings.  Student is under a court-appointed guardianship, with his Mother acting as guardian.  Testimony of Mother, Father.

Student is happy, is good natured, almost never becomes discouraged, and will always keep trying.  He loves to go to school, he loves his teacher from the past four school years (Ms. Russo), and he enjoys doing his homework.  He particularly enjoys music in all forms, attends concerts (including country music concerts) with his Parents, and receives keyboard instruction.  Testimony of Mother, Father.
Student has been diagnosed with substantial cognitive delays.  The most recent cognitive testing (from 2007) found that Student’s full scale IQ was in the extremely low range, falling with the bottom 0.1 %ile when compared to his same-age peers although the evaluator noted that these scores were lower than prior evaluations and may not be accurate.  Student has substantial language processing deficits, with extremely low auditory processing test scores.  Student also has substantial attention deficits, frequently requiring monitoring by a teacher or staff person to remain focused.  Student has a history of medical issues and has been diagnosed with a schizoaffective disorder that has required treatment with antipsychotic medications, although Student’s mental health issues appear to have stabilized over the past year or more.  Testimony of Mother, Russo; exhibit P-9.
Taken together, Student’s impairments substantially affect his ability to learn.  Specifically, these deficits make it difficult for Student to gain independence in academic and functional skills.  He requires extensive amounts of review and repetition to gain mastery, and even then, Student may gain conceptual understanding of only the discrete task learned.  For example, Student has made gains in spelling, but does not understand the meaning of many of the words he has learned to spell.  Similarly, he has gained some understanding of the value of money, but continues to be unable to determine whether he is receiving the correct change when he purchases something.  Student requires continuing reassurance and monitoring because of a lack of confidence and independence and because of his difficulty maintaining his attention on task.  Testimony of Mother, Father, Russo, Engelman; exhibits P-9, P-24 through P-35 (except P-28, P-29), S-19 through S-28.
Student has severely limited social skills, particularly with peers.  He enjoys being involved with people and participating in conversations and other social activities, but his social relations are almost entirely with adults.  He understands neither how to start a conversation nor how to maintain it; all social situations are arranged by Parents.  He has never had a friend his age; yet, more than anything he wants to have friends.  Testimony of Mother, Father, Hurley, Engelman, Russo; exhibit P-9.
Student’s and Parents’ goals, as reflected within the most recent IEP, the most recent transition plan (included within the IEP for the period 5/17/10 to 5/15/11) and Parents’ testimony, is for Student to continue in school until his 22nd birthday to work on life skills and to have vocational experiences both in the school setting and in the community.  Parents would like their son to become as self-sufficient as possible, including living as independently as possible.  Testimony of Father, Mother; exhibits S-8 (page 24 of 25), S-32 (page 3 of 25).

At the beginning of the current school year, Parents decided not to return Student to school and, instead, he has been accompanying his father in his landscaping business for several days each week and receiving instruction from a private occupational therapist at home.  Parents made this decision because they believed that it would not be useful for their son to return to what they believe would be essentially the same educational program that he attended for each of his four years of high school.  Testimony of Mother.
B.  Most Recently-Proposed IEP

Student’s most recently-proposed IEP calls for him to attend Douglas’ Students Training and Reaching Success (STARS) program.  STARS is designed specifically for older students, with a focus on developing vocational skills and teaching functional academics.  Its stated purpose is to “provide a variety of experiences that will enhance each student’s academic, vocational and life skill needs in order to prepare the individual for successful and independent adult living in a community-based environment (supported employment and/or assisted living).”  The classroom has been set up with equipment and materials appropriate for these purposes.  Testimony of Russo; exhibit S-29.
During Student’s time in the STARS program, he would focus on current events through a review of the newspaper, and he would work on school jobs including supply delivery to classes, cleaning parts of the school, and office work if needed.  There is also a designated “work module” for an hour each day.  Each of the four quarters for this module would focus on a different vocational theme: office skills, culinary, janitorial responsibilities, and car care.  There would also be an opportunity to work on activities of daily living skills, such as laundry, vacuuming, washing dishes, and an opportunity to work with the school janitor.  As part of the curriculum, there is generic training in social skills in the workplace, including role play.  There would also be opportunities for community trips—for example, to the mall, a hospital, and a pharmacy.  Testimony of Russo; exhibits S-4, S-32.
The STARS program is designed to be flexible so that the individual needs of each student can be met, with the likelihood that Student’s time in the community would increase over time.  It is anticipated that Student would participate in this program for two or three days per week, with the remainder of the week taken up by instruction through Horace Mann Educational Associates (HMEA), as discussed immediately below.  Testimony of Russo.

Student’s IEP includes a likely contract with HMEA to provide transitional community services in the form of a job coach, accompanying Student to a series of employment sites in the community.  The job coach would introduce the job and show Student what to do.  The job coach would always be present with Student, working along with Student, facilitating communication, and teaching Student new skills once earlier skills are mastered.  Communication between HMEA and Douglas would typically include a weekly e-mail from HMEA and quarterly reports, together with informal discussions when Student was picked up at school.  HMEA would also provide home services to Student for the purpose of teaching him daily living skills in his own home—for example, light cooking, laundering, and buying food.  Testimony of Crosby, Wilson, Russo; exhibit S-32.
C.  Educational History

At the end of the last school year (2009-2010), Student completed 12th grade.  He participated in the high school graduation but did not receive a diploma.  Testimony of Mother.
During his four years of high school, Student attended the same, substantially-separate classroom with the same teacher (Ms. Russo) for most of his instruction.  Student has been very comfortable within this classroom and has developed an excellent rapport with Ms. Russo.  Testimony of Mother, Father, Russo, Engelman.

Over the four high school years, Ms. Russo worked on basic academic skills, including language arts, history, science, and math (personal finance).  Student generally made little progress and did not gain independent mastery in areas of study, except with respect to isolated skills such as spelling and computer word searches where he could rely upon rote memory.  He also did well with certain discrete vocational tasks that were repeated many times, such as cleaning parts of the school building (wiping tables, trash disposal, sweeping), copying, and delivering notices and other papers to classrooms.  Testimony of Russo; exhibits P-9, P-24 through P-35 (except P-28, P-29), S-19 through S-28.
During the last school year, Douglas’ school psychologist/adjustment counselor (Ms. Hurley) used a social skills curriculum to work with Student on his conversational skills.  Ms. Hurley worked on such issues as tone of voice, appropriate space between people in the conversation, taking turns and how to interrupt appropriately.  Ms. Hurley testified that with cuing and reminders, Student was able to demonstrate with other adults some of the skills he was learning, but he had difficulty generalizing these skills so as to be able to use them independently.  This instruction was provided on a 1:1 basis.  Testimony of Hurley.

Over the course of high school, there were a number of evaluations and an outside observation.  In August 2007, Melinda Warner, EdD, conducted a neuropsychological evaluation that included standardized testing, review of school and medical records and an interview with Parents.  This assessment noted Student’s substantial cognitive, language-processing, social and attentional deficits.  The evaluator opined that Student “has not been in an educational setting that is set up to provide the level of support appropriate for a student with the degree and complexity of learning impairment with which he presents.”  Exhibit P-9 (page 17).
In January, February and March 2008 as part of his three-year re-evaluation, Student’s special education teacher (Ms. Russo) conducted special education testing, focusing on academic achievement.  Test results included test scores at 10th percentile in basic reading skills, the 1st percentile in reading comprehension, and the 0.1 percentile in mathematics reasoning.  Exhibit S-19.

In April 2009, Easter Seals of Massachusetts conducted an evaluation to determine Student’s vocational strengths, limitations and interests for purposes of further vocational planning.  The evaluation found that Student has a strength and appears to perform well on rote tasks when provided adequate structure and direction, he has some keyboarding skills and familiarity with computer functions, he has basic money skills, and he is polite, cooperative and persevering.  With respect to weaknesses, the report concluded that Student “appears to have had limited exposure and preparation of a vocational nature, his language and processing deficits often result in misunderstanding, he is easily distracted, and his reading comprehension and arithmetic skills are “quite deficient”.  The report recommended that Douglas place more emphasis on activities geared toward his vocational development and noted that continued development of vocational skills that will increase his independence should occur while Student remains in school.  Exhibit P-11 (pages 11-13).
On March 17, 2010, Marilyn Engelman, PhD, Educational Consultant, observed Student in his special education classroom at Douglas High School for several hours.  In addition, Dr. Engelman reviewed records, including previous evaluations and IEPs, and spoke with Student’s teacher, Ms. Russo.  Dr. Engelman considered whether she should conduct further testing and determined that additional testing was not needed in light of Student’s disabilities and past assessments.  Dr. Engelman prepared a written report that describes her record review, observation and educational recommendations.  Testimony of Engelman; exhibit P-7.
Dr. Engelman testified that Student’s cognitive deficits combined with auditory processing difficulties resulted in his need for substantial amounts of review and repetition, with instruction consistently carried on throughout the day and evening.  She also testified as to the importance of Student’s learning with a larger number of appropriate peers, both during the school day and during the evenings and weekends.  Her testimony and written report called for Student to be placed in a residential educational program.  Testimony of Engelman; exhibit P-7.

IV.  DISCUSSION

A.  Legal Standards Regarding FAPE and Transition Services 
It is not disputed that Student is an individual with a disability, falling within the purview of the federal Individuals with Disabilities Education Act (IDEA)
 and the Massachusetts special education statute.
  
The IDEA was enacted "to ensure that all children with disabilities have available to them a free appropriate public education [FAPE] …."
  Under FAPE standards, proposed special education and related services must be “reasonably calculated to enable [Student] to receive educational benefits.”
  
FAPE does not require a school district to provide special education and related services that will maximize Student’s educational potential.
  And, the educational services need not necessarily be "the only appropriate choice, or the choice of certain selected experts, or the child's parents' first choice, or even the best choice."
  
Rather, FAPE is intended to assure “meaningful access to the public schools”
 and to provide a "federal basic floor of meaningful, beneficial educational opportunity".
  Student’s right to FAPE is assured through the development and implementation of an individualized education program or IEP.
  An IEP must be custom-tailored to address Student’s “unique” educational needs.
 
FAPE is defined by the IDEA to include state educational standards,
 which may exceed the federal floor.
  Massachusetts standards require that Student’s IEP include special education and related services designed to allow him to make effective progress.
  The IDEA and First Circuit case law also reference an effectiveness standard.
  Federal case law clarifies that “levels of progress must be judged with respect to the potential of the particular child.”
  Massachusetts standards further require that special education services be “designed to develop the [student’s] educational potential”.
  
Because of Student’s age (19.5 years old) and his completion of 12th grade, it is not disputed that I should also consider legal standards specifically relevant to Student’s right to services that will allow him to transition to post-secondary school activities.
  
A principal purpose of the IDEA is "to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special education and related services designed to … prepare them for further education, employment, and independent living."
  The Supreme Court has noted that in enacting the IDEA, Congress endeavored to enable disabled students to “achieve a reasonable degree of self-sufficiency” and “become productive citizens, contributing to society instead of being forced to remain burdens.”
  

Within this context, Congress added a requirement to the IDEA that local school districts provide so-called “transition services” and “transition planning” to “improv[e] the academic and functional achievement of the [student] to facilitate [his or her] movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation.”
  

Transition services include “instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, when appropriate, acquisition of daily living skills and functional vocational evaluation.”

Transition services must be “based on the individual child’s needs, taking into account the child’s strengths, preferences, and interests” and must be developed through a “results-oriented process.”
  

A related Massachusetts regulation requires a school district to make services available to older special education students that “include continuing education; developing skills to access community services; developing independent living skills; developing skills for self-management of medical needs; and developing skills necessary for seeking, obtaining, and maintaining jobs. . . .
  

In Lessard, the First Circuit considered transition services, concluding that FAPE principles apply in the determination of their appropriateness.
  The Court found that transition services must be considered “in the aggregate and in light of the child's overall needs.”
  “The test is whether the IEP, taken in its entirety, is reasonably calculated to enable the particular child to garner educational benefits.”
  
In Lessard, central to the Court’s determination that the transition services were appropriate was its finding that, as a result of receiving these transition services, “[student’s] transition skills were improving.”
  Similarly, Congress has noted the importance of providing “effective” services to allow for a student’s “successful” transition to postsecondary activities.
  Federal courts have affirmed the importance of transition services in allowing a student to have a meaningful or effective opportunity to become prepared for post-high school education, employment, and independent community living.

In sum, Douglas must provide Student with transition services that are reasonably calculated to be effective “to facilitate [his] movement from school to post-school activities”.
  For this purpose, the transition services must be “based on [his] individual … needs, taking into account [his] strengths, preferences, and interests.”
  At the same time, transition services need not maximize Student’s potential; and they need not necessarily be the choice of certain selected experts, Parents’ first choice, or even the best choice. 
Parents have the burden of persuasion on all issues.

B.  Appropriateness of Douglas’ Most Recent IEP

I first consider whether Douglas’ most recently-proposed IEP, which is for the period 8/31/10 to 5/16/11, is reasonably calculated to provide Student with FAPE, including appropriate transition services.  Exhibit S-32.

It is undisputed that Student’s social skills for purposes of communicating and interacting with his peers are largely undeveloped and have remained at essentially the same level 

over the course of his four years at Douglas High School, even though the development of reciprocal conversation skills has been an IEP goal since 2008.  Parents explained the virtual inability of their son to relate on a social basis to others his age.  Dr. Engelman testified how, during her observation of Student at school, Student had no meaningful discussions or interactions with any peer.  Father, who has observed his son both in social situations and within the context of helping out in his business, persuasively testified that Student’s skills in this area have remained “flat”—that is, virtually undeveloped and without any improvement over the past number of years.  This testimony was undisputed by Douglas.  Testimony of Hurley, Russo, Father, Engelman.
It was undisputed that Student did not have a meaningful peer group at Douglas.  Dr. Engelman testified that, at best, there were two other students who might be appropriate peers for Student last year at school.  She explained that of the four students with whom Student was grouped at school, two did not have communication skills that would permit them to have meaningful communication with Student.  

During the current school year, some or all of the four students from the previous year plus one additional student would be taught within the program proposed for Student.  The language skills of that one additional student are at the 18 to 29 month level and her language communication is principally through single words, making it highly unlikely that she may be considered a peer for Student for purposes of having meaningful communication.  Testimony of Russo; exhibit P-39.
Student has not developed a meaningful relationship with any students at school, nor has he developed a meaningful relationship with any peers outside of school, with the possible exception of one of his cousins, even though doing so is of very high importance to Student.  Testimony of Mother, Russo.
To date, Student has relied entirely on adults—particularly, his classroom teacher (Ms. Russo) and his Mother—not only for learning but also for approval and support.  He has not been given the opportunity to learn from peers, nor would he be provided this opportunity under Douglas’ most recently-proposed IEP simply because there is no appropriate peer group for Student at Douglas.  Testimony of Engelman, Russo, Mother, Father.

Dr. Engelman testified persuasively that generally in order for Student to make effective progress in school, he must have an opportunity to learn from and with peers.  In order for this to occur, he must have frequent opportunities to interact with his peers in a variety of settings—for example, during vocational activities, academic instruction as well as social situations—with learning occurring as situations arise on a daily basis.  Testimony of Engelman. 

Dr. Engelman’s credible and largely-unrebutted testimony was that this is particularly true for social pragmatic skills.  In order for Student to develop skills necessary for living and working in the community, it is essential that he develop social skills, particularly pragmatic skills needed to communicate and interact appropriately and meaningfully with his peers; and further that in order for Student to have the opportunity to develop these skills, it is imperative that he interact socially with and that he learn with a substantially larger group of peers than is available within the Douglas Public Schools.  Thus, Douglas’ proposal of instruction with two peers in the classroom and participation in a possible social skills group with his peers is not sufficient.  Testimony of Engelman.

Douglas’ proposed IEP’s shortcoming in this regard cannot be remedied within the school system because there are insufficient peers to form a meaningful peer group at Douglas.  In addition, Douglas’ IEP calls for much of the instruction to occur without peers—for example, HMEA is structured so that all of its vocational work is done with Student working 1:1 with a job coach without peers.  Douglas has no apparent ability to remedy these shortcomings.  Testimony of Crosby.
Looking more broadly at Student’s educational and transition needs, Dr. Engelman testified and her report reflects (and it was not disputed by Douglas) that the focus of Student’s special education services should be the development of functional academics, vocational skills, self-care abilities, independence skills, and self-advocacy.  Even where Douglas has focused on the development of a particular functional skill over a period of years, Student has made negligible progress in being able to perform the skill independently.  
For example, as reflected within his IEPs going back to the 9th grade, Student has had a goal or benchmark of using money to make purchases, including counting out the correct amount of money needed.  Over the course of four years, the benchmark/goal has changed only with respect to the amount of money involved, with the result that Douglas continues to work with Student on the same skill of recognizing the amount of money needed for the purchase.  Ms. Russo testified that with respect to these and other skills taught by Douglas regarding functional math and personal finance, Student has gained knowledge but not the ability to utilize the skill independently—he continues to require the presence of an adult to cue him to perform the task correctly.  Similarly, Father testified that currently, Student cannot independently purchase an item in a store since he would not know if he had received the correct change.  Testimony of Russo, Father; exhibits P-3 (page 10), P-35 (page 3.

Over the course of high school, Student has made sufficient progress to demonstrate a skill independently only with respect to certain isolated skills—for example, discrete vocational tasks.  In a pre-vocational workshop setting, Student has been able to learn how to independently do certain discrete, isolated tasks after approximately six months of daily practice.  This has been essentially rote learning that cannot be applied more generally and has not allowed him to know what to do when he has finished a task.  Father testified to a similar experience when his son helps out in Father’s business—his son has been able to learn only discrete, isolated tasks, such as transporting dirt with a wheelbarrow, without understanding how this task relates to anything else.  Similarly, Student has been able to gain independent mastery of more spelling words, demonstrating modest gains in this isolated rote skill area, without necessarily knowing the meaning of the word that he is spelling.  In addition, Student has gained independent mastery regarding word searches on the computer.  Ms. Russo testified that there were no other areas where he gained independent mastery during his four years of high school.  Testimony of Engelman, Russo, Father; exhibit S-19.
Student’s course of study would change if he were to enter the STARS program because there would be a greater focus on functional academics and vocational skills.  Nevertheless, a review of the relevant IEPs, together with the testimony from Ms. Russo, indicated that the teacher, classroom, peers, accommodations and teaching methodologies would remain largely the same.  There is no basis for concluding that Student would make greater gains within the STARS program than he made during his high school years.   Testimony of Russo, Engelman; exhibits P-3, S-32.
Dr. Engelman’s testimony was persuasive that in order for Student to make effective progress commensurate with his learning potential and move beyond the past learning only of isolated skills, Student requires an extensive amount of review and repetition, combined with consistency of teaching across the learning spectrum.  Thus, for example, with respect to all of Student’s vocational and academic learning, the same vocabulary should be used, the same skills should be taught and reinforced, and the same teaching style should be utilized throughout the day.  Dr. Engelman explained that because of Student’s combination of cognitive and auditory processing, such a systematic and coordinated approach is required to provide sufficient intensity, consistency and reinforcement of instruction in order for him to learn effectively.  
Douglas has argued that its proposed program for Student offers many of the ingredients for teaching a student functional academics and vocational skills.  This may be correct.  But, what its program is missing is the integration of teaching sufficient to provide the review, repetition and consistency recommended by Dr. Engelman.  If anything, the proposed IEP provides less integration than Student’s high school educational program.  For example, the HMEA representative (Ms. Crosby) testified that the vocational services that would be provided to Student two days each week are an entirely separate learning experience that includes only minimal coordination and feedback with Douglas (for example, a daily e-mail from HMEA to Douglas and informal feedback).  Of course, Douglas could seek to increase this through negotiations with HMEA, but Ms. Crosby’s testimony made clear that HMEA is structured as essentially a separate, stand-alone service.  Without the level of integration recommended by Dr. Engelman, Student’s learning will likely continue at the same pace and with the same limitations as during the four high school years. 

As discussed above in part IVA, Douglas has no responsibility to maximize Student’s educational progress or development, or to provide what is best for Student.  Yet, as also discussed above in part IV A, Massachusetts and federal standards require that a proposed educational program be reasonably calculated to develop Student’s educational potential and to be reasonably calculated to result in effective educational progress in skills that facilitate his transition to the community.
Where Student’s progress over many years has been de minimis, and where a different educational structure, in combination with an appropriate peer group, is necessary to increase Student’s educational potential for learning so as to allow him to make effective progress, the above discussed Massachusetts and federal FAPE standards require Douglas to provide that different educational structure.  
For these reasons, I find that Douglas’ proposed IEP is not reasonably calculated to provide Student with FAPE.  I further find that the IEP cannot be made appropriate through additions or other modifications, with the result that Student requires an out-of-district placement in order to receive FAPE. 
C.  Need for Residential Services

I turn to the question of whether Student is entitled to receive educational services through a residential placement.  

Under both federal and Massachusetts law, FAPE must be provided in the least restrictive environment.  The phrase “least restrictive environment” means that, to the maximum extent appropriate for the particular student, the student is to be educated with other students who do not have a disability.
  A residential placement is properly considered more restrictive than a day program, even when the day program places Student in a substantially separate special education program.
  The appropriate standard, as reflected within several First Circuit decisions, is whether the educational benefits to which Student is entitled can only be provided through around-the-clock special education and related services, thus necessitating placement in an educational residential facility.
  

As discussed above in part IVB, I am persuaded that Student requires an integrated, consistent educational program that includes substantial review and repetition.  The remaining question is whether Student can develop his educational potential and make effective progress through the provision of such an educational model in a day program or whether this can only occur through residential services.

Educational services must be proposed for Student based upon his current level of deficits and his current circumstances.  Over the past four years, Student has made minimal progress in developing his independence.  As noted above, Student has been relying entirely on adults—particularly, his classroom teacher (Ms. Russo) and his Mother—not only for learning but also for approval and support.  Student has become over-dependent on these two people, almost continually seeking their approval when he is working on something or doing a task at home or at school.  He often seeks permission even to do routine things for which no permission is needed.  Parents testified that, in this regard, Student appears to have become even more dependent on adults (and less independent) than he had been in the past.  Student currently has virtually no ability to make independent decisions.  Testimony of Mother, Father, Engelman, Wilson.

In this regard, Mother’s testimony is illustrative:

I'm finding in the past year anyhow, he constantly has to be reassured for everything.  Something simple, he makes a phone call to request a song, did I do it right?  Was that okay?  Did I say it right?  Or if he wants to do something, he will ask permission to do the same thing, to get up from the dinner table to go to the bathroom, to get a glass of milk.  Just in the middle of the afternoon, he will ask permission to do everything.  He doesn't need to ask permission and he never use to.  But for some reason this past year, his self-confidence or something has just not been there for some reason.  [Transcript vol. I, p. 248.]   

It is not disputed that in order for there to be any meaningful opportunity for Student to gain greater independence for purposes of post-secondary activities, he needs to become less dependent on his Parents.  

Also as discussed above, Douglas has sought to develop Student’s skills and abilities during at least the past four years with very limited success.  Student has developed almost no independent functional skills—for example, he cannot perform independently such basic tasks as buying something from a store.  Similarly, Student has made virtually no progress learning to communicate appropriately with his peers—social pragmatic skills that are essential to his functioning more independently in a supported living environment and in employment.  As a result, Student is at the very beginning stages of learning skills that he will need in order to have any degree of independence after his post-secondary education.  
It is also relevant that Student is 19 ½ years old.  Parents have fully accepted all previous IEPs and therefore do not make a claim for compensatory services for any failure to provide an appropriate IEP in the past.  Nevertheless, one cannot ignore the simple truth that Student’s special education entitlement will end within 2 ½ years.  Proposed educational services must take into account Student’s current level of abilities, his potential to make gains, and the relatively small window of opportunity for Student to make progress.  In other words, there is no time to try out educational models that are not likely to succeed.
It was within this context that Dr. Engelman concluded that because of Student’s unique combination of disabilities (in particular, his cognitive limitations and auditory processing deficits) and his level of need and ability to develop appropriate skills, an around-the-clock level of continuity and carryover of instruction (including sufficient review and repetition) is critical for Student to make effective progress.  
As Dr. Engelman made clear, Student has the potential to make substantially greater progress than has been demonstrated throughout his high school years.  Dr. Engelman envisions Student learning to live independent of his Parents and believes that Student can learn independent work skills for purposes of future employment.  For these purposes, Dr. Englander testified that Student needs (and is able) to learn more than the isolated, splinter skills that he has mastered so far, that would be of little practical usefulness to Student, and that have left him completely dependent on his Parents and teacher.  More specifically, Dr. Englander explained that with appropriate residential educational services, Student can learn how to interact with his peers appropriately (including sharing, participating in recreational activities, and having a relationship with his peers), how to live with his peers appropriately in a supervised community residence, and how to work appropriately with his peers. 

Dr. Engelman made clear what would likely be lost if a less comprehensive education program were to be implemented, which is that there would be no effective opportunity for Student to generalize learned skills.  She further explained that without the continuity and carry-over of a 24-hour educational program and without the opportunity to learn these skills in every part of the day (including at the residence and during the weekends), Student is unlikely to learn skills in a way that can be generalized to (and therefore be useful to him in) the home and community, including supported employment and assisted living.  
Dr. Engelman’s written report further explained this point as follows:

Of even more importance is [Student’s] ability to be with peers during the school day, weekends and summers.  He needs to have a peer group with whom he can relate and in which he can participate in a variety of activities.  …

He needs to be part of a community environment where there are evening and weekend activities.  He needs to learn independence through a structured 24-hour environment.  He needs the continuity so that he can learn the skills to integrate these skills into his daily life, including vocational, daily living and recreational activities.

Exhibits P-7, S- (page 10).  Douglas provided no effective rebuttal to Dr. Engelman in this regard.
I find that within the context of transition skills, where Student’s learned skills are only useful to him if they can be applied outside of the secondary school context, Dr. Engelman appropriately emphasized the importance of providing educational services that are reasonably calculated to help Student to generalize the skills that he learns.
  Douglas’ own program (STARS) description made clear the essential importance of learning skills that can be applied successfully in the community.  See Exhibit S-29 (page 1) (“program was designed to provide a variety of experiences that will enhance each student’s academic, vocational and life skill needs in order to prepare the individual for successful and independent adult living in a community-based environment (supported employment and/or assisted living”).  This is true particularly where, as here, the skills being addressed (such as social skills, pragmatic communication, basic independent living skills, and basic vocational skills) are critical to Student’s making effective progress towards having any degree of independence in the community.
  
I find that generalization of skills is required in order for Student to make effective progress.  I further find that residential services are both appropriate and necessary for this purpose.  Several courts have similarly concluded.
 
In sum, I conclude that the educational benefits to which Student is entitled can only be provided through around-the-clock special education and related services, thus necessitating placement in an educational residential facility. 

D.  Appropriateness of Cardinal Cushing

Having concluded that Student must be educated within a residential placement, I consider whether Parents’ proposed placement of Cardinal Cushing is appropriate for this purpose.

Although Douglas has not conceded the appropriateness of Cardinal Cushing, there can be little serious debate regarding this issue.  A residential placement at Cardinal Cushing would likely provide him with an opportunity to make effective progress socially, vocationally and academically by learning many skills that will be indispensable for his transition to post-secondary school activities.  In sum, it seems highly likely that he will flourish at Cardinal Cushing.  I reach these conclusions for the following reasons.
Student’s educational profile fits well within the student population at Cardinal Cushing where all of their 120 students have been diagnosed with cognitive delay.  Within this student population, there would likely be a large number of students who would be appropriate peers.  Both for purposes of school and for purposes of residential services, Student would be placed with other young adults with communication and functional abilities compatible with his abilities, thus allowing Student to attend school and socialize throughout the day and evenings with an appropriate peer group.  He would be with six other peers in the classroom and with four or five other male peers in his residence.  Testimony of Sauer; exhibits P-12, P-13, P-17.

Cardinal Cushing is structured to provide the level of integration of teaching, consistency, review and repetition required by Student to make effective progress.  Cardinal Cushing provides intensive vocational and functional academic instruction in an integrated manner.  Social skills, including social pragmatics, is taught within the classroom.  Importantly, the social skills instruction (involving the entire range of social skills needed by someone of Student’s age) continues informally throughout the day and evening.  In addition, during the evening and weekend hours, Student would receive instruction and supervision regarding all of the activities involved in a home, including grocery shopping, cooking, and recreational opportunities.  All Cardinal Cushing staff are trained to use the same instructional language and teaching style in order to ensure consistency of instruction across all settings.  Dr. Engelman, who has observed Cardinal Cushing with respect to other students, testified that it provides the level of consistency, continuity, and intensity of instruction required by Student. Testimony of Sauer; exhibits P-12, P-13, P-17, P-18.
Student has been accepted by Cardinal Cushing to attend its residential program.  He also spent 2 ½ days on campus, participating in the residential program.  This was a very positive experience for Student.  Testimony of Sauer, Mother, Father; exhibits P-15, P-16.

For these reasons, I find Cardinal Cushing to be an appropriate residential placement for Student.

E.  Compensatory Claims

Parents seek compensatory relief.  Compensatory services are a discretionary remedy to make up for a student’s not receiving the special education and related services to which he is entitled.
  
Parents’ first two compensatory claims are that Douglas failed to do what its IEP said it would do—that is, to implement agreed-upon vocational opportunities and to ensure effective participation in an agreed-upon physical education program.  Parents do not allege that the IEP was inappropriate (Parents fully accepted the IEPs), nor do Parents allege that an agreed-upon IEP was not fully implemented.  Rather, Parents seek to establish a right to services by an oral agreement of the Team where this agreement is reflected neither within the four corners of the IEP nor within any written agreement entered into between Parents and Douglas.
Parents argue that there must be some viable legal theory, perhaps through detrimental reliance, that permits Parents to force Douglas to compensate Student for not doing what was allegedly agreed upon by the IEP Team.  I am not persuaded.  My reasoning follows.
In other, unrelated disputes, I have concluded that I may consider an agreement between a school district and parents for purposes of determining the school district’s responsibilities and the parents’ entitlements regarding special education and related services for a student.
  Yet, in the present dispute, there is no agreement between Douglas and Parents.  
At most, there is an oral agreement between Parents and the IEP Team members that occurred during an IEP Team meeting.  Parents could have sought to insist that what was agreed upon orally be reflected within the written IEP so that the IEP could be enforced if necessary.  But, Parents accepted the written IEPs in their entirety, notwithstanding that the IEPs did not reflect what Parents believed had been agreed upon.  Therefore, Parents must look beyond the four corners of the IEP document to find their agreement.

There was no evidence that there were obvious gaps in any of the written IEPs or that an IEP was otherwise so incomplete as to support an argument that one should look to extrinsic evidence to determine its contents.
  There are many cases involving alleged failure of a school district to implement an IEP,
 but I am not aware of any case law that supports Parents’ contention that as a general rule, I may go beyond the four corners of the IEP to determine Douglas’ responsibilities to Student, and I decline to do so.
  
The third and final compensatory claim is that Douglas failed to effectively implement the last IEP when the primary instructor was absent for approximately six weeks near the end of the school year.  Parents failed to carry their burden of persuasion on this issue.  Parents established that the classroom teacher (Ms. Russo) was absent during this period of time, but it is not disputed that Douglas assigned a substitute teacher, and Parents failed to show that Student’s IEP was not implemented by the substitute teacher during this time period.  Testimony of Mother, Russo, Wilson.
For these reasons, I decline to order Douglas to provide any compensatory relief.

V.  ORDER

The IEP most recently proposed by Douglas is not reasonably calculated (and the IEP cannot be modified so that it would be reasonably calculated) to provide Student with a free appropriate public education in the least restrictive environment.  
Residential services are necessary to provide Student with a free appropriate public education in the least restrictive environment.  Placement at the Cardinal Cushing Centers’ Hanover Residential Program is appropriate.

Douglas shall immediately (1) amend its most recently proposed IEP to provide for a residential placement at the Cardinal Cushing Centers’ Hanover Residential Program and (2) place Student at said Residential Program.

Parents are not entitled to any compensatory relief.

By the Hearing Officer,

William Crane

Dated: November 17, 2010
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