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Pursuant to the Department's October 24, 2002 Order ("Procedura Order), asamended
by the Hearing Officer's November 7, 2002 Memorandum, MCI WorldCom Communiceations, Inc., as
successor-in-interest to M FSIntel enet of M assachusetts, Inc. ("WorldCom”'), respectfully submitsitsreply
brief on remand.

INTRODUCTION

AsWorldCom showed initsopening brief, the United States Digtrict Court for the Didtrict
of Massachusetts found that the Department's October 1998 Order interpreting the interconnection
agreement  (the "Agreement”) between WorldCom and Verizon New England, d/b/a Verizon
Massachusetts ("Verizon") is consstent with federal law. By contrast, the Didtrict Court found that the
Department's subsequent May 1999, July 2000, and August 2001 Orders, whichpurported to vacate the
October 1998 Order and to relieve Verizonof the obligationto pay WorldCom reciprocal compensation
for ddivering cdlsto Internet service providers ("ISPs") under the Agreement, violate federd law. The
Didrict Court remanded to the Department for proceedings "not inconsstent with" the Digtrict Court's
decisonand withthose parts of the July 5, 2002 Findings and Recommendations (F& R) of the Magistrate
Judge which the Didgtrict Court adopted. (8/27/02 Memorandum Order, at 3.)

Verizon'sinitid brief completdy ignores that the District Court affirmed the Department's
contract andyds fromthe October 1998 Order. Instead, Verizonsuggeststhat the Digrict Court rejected
the anadlyssfrom all of the Department's Orders, leaving the Department freeto reinterpret the Agreement
anew on remand. Thisisthe same argument the Didtrict Court rejected. Verizon (and the Department's
lawyers) argued that if the Didtrict Court declared that the DTE's latter Orders violate federa law, it also
should declare the October 1998 Order unlanvful and "make explicit” that the Department could "consider

the reciproca compensationquestionde novo” onremand. (Ex. 1, Department'sObyj. to F& R, at 14; see



adso Ex. 2, Verizon's Obj. to F&R, at 17.) The Digtrict Court not only refused to find that the October
1998 Order was unlawful, it pecificaly declared that Order to be consgtent with federa law. It would
therefore be inconagent with the Didtrict Court's decision for the Departmert to try to reinterpret the
Agreement de novo on remand, as Verizon asks. Moreover, asWorldCom showed in its opening brief,
the Department cannot undertake remand proceedings at the same timeiit is gopeding the Digtrict Court's
decison to the First Circuit. (WorldCom'sBr., at 11-13.)

Even if the Department could undertake those proceedings, as WorldCom aso showed
in its opening brief, Verizon must demondtrate that extraordinary circumstances, such as a procedural
defect, fraud, misrepresentation, or the like, warrant atering the Department's October 1988 Order. (1d.
at 13-14.) Verizon does not even acknowledge this burden, let one stisfy it. The only "extraordinary

circumstance” to which Verizon dludes is the FCC's (now vacated) Initid 1SP Order.* But the District

Court has dready found that the Initid 1SP Order cannot "be used as a foundation for overturning prior

decisons by state regulatory commissons' likethe Department's October 1998 Order. (F&R, at 25.) At
bottom, Verizonis smply rehashing the same argumentswhichthe Department rejected initsOctober 1998
Order. These old arguments have not improved with age. They provide no basis for the Department to
reconsider its October 1998 Order.

Apart from being inconsstent with the Digtrict Court's decision, Verizon's argument that
the Agreement does not require reciprocal compensation for calls to ISPsiswrong. Verizon clams that
the Agreement merdy tracks the minmum requirements of the Tedecommunications Act of 1996 (the

"Act"), and that because (according to Verizon) the Act does not require reciprocal compensationfor cdls

1 nre Implementation of the L ocal CompetitionProvisonsinthe Telecommunications Act of 1996,
Inter-Carrier Comp. for ISP-Bound Traffic, 14 F.C.C.R. 3689 (1999) ("Initid ISP Order").
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to 1SPs, neither does the Agreement. Verizon does not even acknowledge the unanimous federal court
decisons — induding decisons from the Fourth, Fifth, Seventh, and Tenth Circuits — rgecting Verizon's
interpretation of the Agreement. Ingtead, Verizon relies exclusvely on the FCC's decison in Starpower
112interpretinginterconnectionagreementscontaininglanguage maerialy different fromthe Agreement here.
The agreementsin Starpower 11 contained "end-to-end” language, which the FCC found manifested the
parties intent to base reciproca compensation on whether cals to 1SPs are loca for jurisdictional
purposes. The Agreement here doesnot contain that language, and despite V erizon's attempt to downplay
that digtinction, it was crucid to the FCC's conclusion that those agreements did not require reciproca

compensation for cdls to ISPs. Notably, in both Starpower |1 and Cox Telcom,® the FCC interpreted

agreements far more anaogous to the Agreement here as requiring reciprocal compensation for cdls to
| SPs. Insodoing, the FCC rgected V erizon'sargument that the agreements merely track the requirements
of federd law. The Department should do likewise.

Fndly, if the Department concludes that whether the Agreement requires reciprocal
compensationfor calsto | SPsturns on the FCC's precedent, the Department should decline to adjudicate
thisdispute and dlowthe FCC toresolve it. Inthepast, the Department hastried to forecast how the FCC
would resolve this type of dispute. That course hasled to years of litigation, and ultimately to reversa of
the Department's Orders. Rather than starting down that same path again, the Department should alow

the FCC to interpret the Agreement, asit did in Starpower 11 and Cox Telcom

Starpower Communicationsv. Verizon South, 17 F.C.C.R. 6873 142 (2002) ("Starpower 11").

3Cox Virginia Telcom v. Verizon South, 17 F.C.C.R. 8540 1 22 (2002) ("Cox Telcom'").
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ARGUMENT

VERIZON'S CLAIM THAT THE DISTRICT COURT'S DECISION ALLOWS THE
DEPARTMENT TO INTERPRET THE AGREEMENT ANEW ISWRONG.

Throughout its initid brief, Verizon suggests that the Department can reinterpret the
Agreement anew on remand because the Didtrict Court rejected the Department's contract analysisinall
prior Orders, induding the October 1998 Order. For example, Verizon datesthat the Digtrict Court found
that the Department "had failed, in its prior orders, to consider the language of the interconnection
agreementsat issue." (Verizon'sBr., a 12 (emphasisadded); seedsoid. at 1-2.) Verizonaso damsthat
the Didtrict Court's remand order "permit[s] the Department to resolve the dispute on the basis of the
language of the agreementsin light of '"Massachusetts lav and other equitable and legd principles.™ (1d.
a 2 (quoting F&R, at 26, 27).) Both clamsarefase.

Firg, the Didrict Court did not rgject the analysis from the October 1998 Order. Rather,
the Didrict Court squardly hdd that the Department properly interpreted the Agreement in its October
1998 Order, just as it hdd that the Department failed to properly interpret the Agreement in its latter
Orders. The Magidrate Judge found that the Department "violated federd law™ in its latter Orders by
"refuqing] to consider whether, pursuant to M assachusetts|aw and other equitable and legd principles, the
parties contracted in their interconnection agreements for reciproca compensation for cals bound for
ISPs." (F&R, a 27.) By contragt, the Magistrate Judge found that the Department " properly considered
that question in the [October 1998] Order," and that the October 1998 Order therefore complied with
federd law. (1d.) The October 1998 Order "examined the specific language in the [WorldCom]-Verizon
agreement, the industry custom, the parties intent, and the State of federa telecommunications law on

reciprocal compensationfor | SP-bound calsat the time of contract formation” inreaching itsdecison. (1d.



n.20.) Citing numerous federal court and FCC decisions, the Magistrate Judge noted that the October
1998 Order was "in accordance with a not indgnificant amount of authority." (1d.)

Indeed, in thar objectionsto the F& R, Verizon unsuccessfully made the same argument
it advances here. Verizon argued that "the [Department's] mode of andyss in the October 1998 Order
wasthe same as in its subsequent orders' and that there was"'no basis to conclude” that the October 1998
Order "was consstent with federd law, but the others were not." (Ex. 2, a 17.) Smilaly, the
Depatment's lawyers argued that "the shortcoming that the [F&R] purports to have uncovered in the
Department's1999, 2000 and 2001 orders— namdy, those orders' putatively excessive rdianceonfederal
decisona law — applies with equd force to the Department's October 21, 1998 Order.” (Ex. 1, a 15.)
The Didrict Court regjected these attempts to lump the October 1998 Order inwiththe erroneous Orders.
The Didrict Court "expresdy adopt[ed] the reasoning set forth. . . inthe Findings and Recommendations,”
including its conclusion that the October 1998 Order properly interpreted the Agreement consistent with
federa law. (8/27/02 Memorandum Order, at 2.)

Moreover, the Didtrict Court'sremand order does not "dlow[] the Department to examine
the terms of those agreements and to decide, in light of Massachusetts contract law and related equitable
principles, whether the parties had agreed to pay reciprocal compensation for Internet-bound traffic,” as
Verizonclams. (Verizon'sBr., a 12.) Rather, the Digtrict Court's decison states that it "remands these
cases to the [ Department] for proceedings or ddiberations not inconsstent withthe rulings herein and with
those parts of the Findingsand Recommendationsthat explicatethe reasons for granting summary judgment
tothe plaintiffs and denying summary judgment to the defendants.” (Memorandum Order, a 3.) Asshown
above and in WorldCom's opening brief (at 10-14), the Magigtrate Judge and Digtrict Court have found

that the Department properly interpreted the Agreement in its October 1998 Order, and there are no new



extraordinary circumstances requiring recons deration of the October 1998 Order. Thus, the only remand
proceedings that would be "not inconsstent with" the Didtrict Court'sdecisionwould be for the Department
to reaffirm its October 1998 Order.

. VERIZON'SINTERPRETATION OF THE AGREEMENT ISWRONG.

Verizon argues that both the "plainlanguage” of the Agreement and the FCC's decisionin
Starpower 11 support its clam that the Agreement requires reciproca compensation only where required
by federd law. (Verizon'sBr., at 14-22.)* Thisargument fails. Firgt, the plain language of the Agreement,
as wdl as the overwhelming weight of decisons from federa courts and other state commissions
interpreting virtudly identical language (which Verizon completely ignores), show that the Agreement
requiresreciproca compensationfor callsto 1ISPs. At aminimum, the language isambiguous and the DTE
should dlow discovery and hear evidence. Second, the FCC's congtruction of some of the interconnection
agreements a issue in Starpower |1 does not support Verizon's asgument that the Agreement does not
require reciprocal compensation for calsto I1SPs. Rather, Starpower 11, dong with the FCC's decision
in Cox Telcom, refutes Verizon's flawed interpretation of the Agreement.

A. The Agreement Requires Reciprocal Compensation for Callsto | SPs.

Verizon and WorldCom agreed to pay reciproca compensation for "the transport and
termination of Locd Traffic billable by [Verizon] or [WorldCom] which a Telephone Exchange Service
Customer originates on [Verizon's] or [WorldCom's] network for termination on the other Party's
network." (Agreement §5.8.1.) "Loca Traffic" isdefined in the Agreement by referenceto whether acal

is"locd" under Verizon'stariffs, spedificdly "acdl whichisoriginated and terminated withina givenLATA,

“Verizon does not address whether the Department can conduct remand proceedings while its
apped to the Firgt Circuit is pending. For the reasons set forth in WorldCom's opening brief, it cannot.
(WorldCom's Br., at 11-14.)



in the Commonwedth of Massachusetts, as defined in [ Department] Tariff 10, Section 5. .. ." (Ild.
8 1.38) (emphesis added). As WorldCom showed in its opening brief, the plan language of the
Agreement, the characterigtics of cdlsto 1 SPs, and the commonindustry understanding, al show thet cdls
to ISPsare "locdl traffic' under the Agreement, and therefore are covered by the Agreement'sreciproca
compensation provisons. (WorldCom's Br., at 14-19.)

Verizon's argument to the contrary is based principaly on two provisons in the
Agreement's definitions section, which dtate that " Reciproca Compensation” is"AsDescribed in the Act”
and that "'As Described in the Act’ means asdescribed inor required by the Act and asfrom timeto time
interpretedinthe duly authorized rulesand regulations of the FCC or the [ Department].” V erizon contends
that these sections show that "'reciproca compensation’ was to be understood in accordance with the
requirements established by the FCC and, where appropriate, the Department.” (Verizon'sBr., a 15.)

AsWorldComshowed initsopening brief, this interpretation has been uniformly rejected
by federd courts, induding the Fourth, Fifth, Seventh, and Tenth Circuit Courts of Appeal. These courts
have found that interconnection agreements which, like the Agreement here, require reciprocal
compensation for "locd traffic’ that both "originates’ and "terminates’ within alocd cdling area require

reciprocal compensation for calsto ISPs. See Southwestern Bdl Td. Co. v. Public Util. Comm'n, 208

F.3d 475, 483 (5th Cir. 2000); Illinois Bell Tel. Co. v. WorldCom Technologies, 179 F.3d 566, 573-74

(7th Cir. 1999), cert. dismissed, 122 S. Ct. 1780 (2002); Southwestern Bell Td. Co. v. Brooks Fiber

Communications, 235 F.3d 493, 499 (10th Cir. 2000); accord Bl Atlantic Md. v. M ClI WorldCom, 240

F.3d 279, 296-97 (4thCir. 2001), rev'd on other grounds sub nom., VerizonMd. v. Public Serv. Comm'n,

122 S. Ct. 1753 (2002). Moreover, theinterconnection agreements before the Fourth, Fifth, and Seventh

Circuits contained language just like the Agreement here providing that reciprocal compensationwould be



"asdescribed in"the Act, yet those courts squarely rejected the interpretation proffered by Verizon. Bdl

Atlatic, 240 F.3d at 296-97; Southwestern Bell, 208 F.3d at 484-86; lllinois Bell, 179 F.3d at 573;

(WorldCom's Br., at 20-22). Astoundingly, Verizon does not even acknowledge, let done try to
distinguish, the array of federal casesthat have regjected its argument.®

Infact, the Department joined this chorus of authority in its October 1998 Order. It held
that "[t]he plan language of the Agreement indicates that [Verizon] and [] WorldCom agreed to
compensate each other for the termination of dl locd cdls. The Agreement does not make an exception
for cdlsterminated to ISPs." (October 1998 Order, at 10-11 (emphass added).) The Department was
exactly right.

Recognizing that the Agreement's reciprocal compensation provisions do not support its
oft-regjected interpretation, Verizon cites two other provisons of the Agreement completely unrelated to
reciproca compensation. First, Verizon cites one of the Agreement's prefatory "whereas' clauses, which
merely states that the parties are "entering into this Agreement to set forththe respective obligations of the
Parties and the terms and conditions under which the partieswill interconnect their networks and provide
other servicesasrequired by the Act . . . and additiona servicesasset forthherein.” (Verizon'sBr., a 14
(quoting Agreement's "Whereas' Recital).) Second, Verizon cites section 3.0, which merely states that
compliance with the teems of the Agreement "will satisfy the obligation of [Verizon] to provide
I nterconnection under Section 251 of the Act[.]" (1d. (citing Agreement § 3.0).)

Neither of these provisions supportsVerizon'sdamthat the Agreement does not require

*AsWorldComaso noted, the Magistrate Judge also rejected Verizon'sargument, finding that the
"[Department] and Verizon suggest, but do not establish, that the contractua language in the parties
interconnection agreement only implicates federd law as a source of reciprocal compensation.” (F&R, at
26 n.19.)



reciprocal compensation for callsto1SPs. The"whereas' clause amply recites the obvious—that the Act
imposes certain requirements on Verizon and WorldCom with respect to interconnection, and that the
parties are entering into the Agreement as away to fuffill those requirements® Likewise, section 3.0 merely
providesthat the Agreement satisfiesthe minmum requirements of federal lawv. Nowheredo either of these
provisons say or even suggest that the parties are limiting their agreement to the minimum requirements
of federa lawv. Had WorldCom and Verizon merely intended to codify the minimum requirements of
federa law inthe Agreement, therewould have been no need for themto negotiate the soecific and detailed
provisons addressing reciproca compensation. See 47 U.S.C. § 252(a) (parties may negotiate
agreements "without regard” to the Act's minimum requirements).

Verizon dso suggests that calls to ISPs are " Switched Exchange Access Service' under
the Agreement, whichexcludesthemfromreciproca compensation. (Verizon'sBr., a 17.) Thisargument

is defeated by the text of the Agreement, the Act, and the D.C. Circuit'sdecison in Bell Atlantic Tdl. Caos,

v. FCC, 206 F.3d 1 (D.C. Cir. 2000). The Agreement defines " Switched Exchange Access Service' as
"the offering of transmission or switching services to Telecommunications Carriers for the purpose of the
origination or termination of Telephone Tall Service. (Agreement 8 1.60.) Similarly, the Act defines
"exchange access' as "the offering of access to telegphone exchange servicesor fadilitiesfor the purpose of
the origination or termination of telephone tall services” 47 U.S.C. § 153(16). Asthe D.C. Circuit's
decisonin Bdl Atlantic illustrates, cdls to | SPs cannot be exchange access service under the terms of the
Act or the Agreement. Firdt, Verizon and WorldCom do not offer services to |SPs for the purpose of

originating or terminating "telephone toll service"" Asthe D.C. Circuit held:

®Inany event, a"lone reference’ ina prefatory clausecarries"minimdinterpretiveweight.” Southex
Exhibitions v. Rhode Idand Builders Assn, 279 F.3d 94, 102 (1st Cir. 2002).
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AsMCI WorldComargued, | SPs provideinformationservicerather than

telecommunications; as such, "1SPs connect to the loca network ‘for the

purpose of' providing information services, not originating or terminating

telephone toll services.”
Bdl Atlantic, 206 F.3d at 9 (quoting Brief of WorldCom).

Evenif, despite the D.C. Circuit's decison, the Department believed that 1SPs provide
telephonetoll service, it il could not concludethat cdlsto | SPs are Switched Exchange Access Service,
because |SPs are not " Telecommunications Carriers.” A "Teecommunications Carrier” isa"provider of

telecommunications services," 47 U.S.C. 8§ 153(44), adescriptionthat | SPs do not fit because they provide

information services, not telecommunications services. In re Amendment of Section 64.702 of the

Commission's Rules and Regulations, 77 F.C.C.2d 384, 430 (1 119) (1980), aff'd sub nom. Computer

& Communications Indus. Assnv. FCC, 693 F.2d 198, 205, 220 (D.C. Cir. 1982); seeds047 C.F.R.

§ 69.2(m); Bdl Atlantic, 206 F.3d at 6-7; Southwestern Bell Tel. Co. v. FCC, 143 F.3d 523, 542 (8th
Cir. 1998). AslSPsare not Telecommunications Carriers, calsto 1SPs cannot be " Switched Exchange
Access Service' under the Agreement.

Findly, Verizon hints, but cannot bring itsdlf to argue forthrightly, that calsto 1 SPs cannot
be subject to reciprocal compensationunder the Agreement because they do not “terminate’ localy under
the Agreement. (Verizon'sBr., a 16.) Thereisareason Verizon does not make the argument expresdy
—it utterly lacksmerit. A plentitude of federa courts and state agencies interpreting the word "terminate”
ininterconnection agreements have found that calsto 1SPs "terminate’ locally under the commonindustry
undergtanding of the term. For example, the lllinois commission found that according to industry
understanding, calsto ISPs "terminate" localy for purposes of reciproca compensation. [llinois Bl Td.

Co. v. WorldCom Technologies, 1998 WL 419493, at * 14 (N.D. Ill. July 23, 1998). Thefederd district

10



court upheld the llinois commission's decison to congtrue the term "termination” by referenceto "industry
practice, in which call termination occurs when acall connectionis established between the cdler and the
telephone exchange service to which the dided telephone number is assigned and answer supervison is
returned.” 1d. at * 7 (interna quotation omitted). The federa court affirmed the state commisson'sfinding,
holding that the industry "view of termination of the cal leads to the conclusionthat [ISP-bound] cals are

correctly classfied aslocd cals under the Agreements.” 1d. at * 7. The Seventh Circuit affirmed. lllinois

Bdl, 179 F.3d at 574.
The FfthCircuit amilarly found "ample evidence that both the tdd ecommunications industry
as awhole and the parties to this dispute in particular treated 1SP-bound cals as terminating locally at the

time the interconnection agreements were being negotiated.” Southwestern Bell, 208 F.3d at 487. The

court explaned that the phrase "terminae’ in an interconnection agreement means what "the
telecommunications industry took it to mean at the time [the parties] Sgned the Agreement, i.e., in 1996
and 1997." 1d. at 486. The FifthCircuit further held that a the time the agreements were negotiated, the
FCC had "embraced a customof treating calls to 1 SPs as though they were locd, ter minating within the
samelocal exchange network." 1d. (emphasis added). The Fifth Circuit aso reviewed the FCC'sthen-
exising regulaions defining cdl termination and concluded that "[u]nder this usage, the call indeed

'‘terminates at the | SP'spremises.” 1d.; see dso Bl Atlantic, 206 F.3d at 7 (finding that "the merefact that

ISPs originat[e] further telecommunications does not imply that the origind communication does not

'‘terminate a the ISP").’

"Thus, Verizon's reference to the fact that parties are presumed to contract with reference to
exiging law actudly supports WorldCom's interpretation of the Agreement. (Verizon'sBr., at 18.) As
WorldCom showed in its opening brief, federa courtsand the FCC itsdf uniformly have found thet, at the
time of contracting, federa law directed partiesto treat callsto ISPs aslocal for compensation purposes.
(WorldCom's Br., at 22-23.)
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Any remaining issue as to the meaning and industry trestment of callsto ISPs is resolved
by the decisions of 30 other date utility commissons that have determined that reciprocal compensation
provisons of interconnection agreements apply to 1SP-bound traffic. Many of these agencies have
expresdy found that tedlecommunications industry practice and usage at the time the agreements were
negotiated overwhamingly indicated that cdls to 1SPs terminate locally and were understood to be local
treffic. For example:

Arizona "[INt wastypica in the indudtry a the time to consider | SP-bound
traffic as terminating with the [ISP).'®

Maryland "[T]he trestment of ISP traffic as loca was so prevaent in the
industry” that [the incumbent], "if it so intended, had an obligation
to negate such loca trestment in the interconnection agreements
it entered into by specificdly excluding ISP traffic from the
definition of loca traffic subject to the payment of reciprocal
compensation."®

Algbama "[A]t the time the interconnection agreements in question were
entered, | SPtraffic was treated aslocd in virtualy every respect
by dl industry participantsincluding the F.C.C."%°

Pennsylvania "[T]he industry understanding and practice” concerning reciprocal
compensation for cdls to 1SPs is "compeling” evidence that
"Locd Treffic, digible for reciproca compensation, included
traffic from [incumbent's) end-user customersto ISPs."

Nebraska "At the time the agreements were entered into, 1SP traffic was

8 n re Petition of Electric Lightwave, No. T-01051B-98-0689, Op. & Order at 5 (Ariz. Corp.
Comm'n Nov. 2, 1999).

°In re Complaint of MFS Intelenet, Order 75280 at 13.

19 nrePetitions of | CG and I TC*"DeltaCom Communications, No. 26619, Order at 24 (Ala. Pub.
Serv. Comm'n, March 4, 1999).

Upition for Declaratory Order of TCG Delaware Valey, P-00971256, Op. & Order at 23-24
(Pa. Pub. Util. Comm'n June 16, 1998).
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treated aslocd in virtudly every respect by the industry and the
FCC."2

Utah "At the time the Initiad Interconnection Agreement was entered
into by the parties, the treetment of ISP bound traffic as loca
traffic was well established.®
Cdifornia "[G]enerd expertise and knowledge of tdecommunications
industry” indicates tha "[tlhe tdlecommunications network
functions that are required to terminate | SP traffic are no different
from the functions required to terminate loca cdls of any other
end user."
Asthis overwheming authority confirms, Verizon's suggestionthat calsto 1SPs do not "terminate’ localy
asthat term is used in the Agreement fails.

The heart of Verizon'sargument isthat four federal dircuit courts, numerous district courts
and over 30 other state commissions, are wrong and that the Department, in decisons that have aready
been hdd unlawful, was right. Verizon's position is untenable. Reciproca compensation is required for
cdls to 1SPs under the Agreement. But a a minimum, as WorldCom showed in its opening brief, the
Department cannot find that this overwhelming precedent is al unreasonable and that the Agreement
unambiguously excludes cdls to 1SPs from reciprocal compensation. (WorldCom's Br., at 24-27.)
Therefore, if the Department doubtsthat the Agreement requiresreciprocal compensationfor calsto | SPs,

it mus alow WorldCom to take discovery and present evidence regarding the parties intent. (d.)

Verizon refers to no evidence supporting its interpretation of the Agreement, because there is none.

2In re Application of the NPSC, C-1960/PI-25, Findings & Conclusions a 6 (Neb. Pub. Serv.
Comm'n Dec. 7, 1999).

3In re Complaint againgt US West by Nextlink, Docket No. 99-049-44, Order at 3 (UtahPub.
Serv. Comm'n Oct. 28, 1999).

¥Order Indituting Rulemaking on the Commission's Own Moation, No. 99-07-047, Order at 15
(Cdl. Pub. Utils. Comm'n July 26, 1999).
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B. The FCC's Decision in Starpower || Does Not Support Verizon's Erroneous
I nter pretation of the Agreement.

The FCC'sdecisionin Starpower |1 inno way supportsV erizon's erroneous interpretation
of the Agreement. In fact, it supports WorldCom's argument that the Agreement requires reciprocal
compensation for cdls to I1SPs. As WorldCom showed in its opening brief, in Starpower |1, the FCC
stepped into the shoes of the Virginia State Corporation Commission to interpret three interconnection
agreements. (WorldCom'sBr., at 17-19.) The FCC found that one of theinterconnection agreements(the
"V erizon South Agreement™) required reciprocal compensationfor | SP-bound traffic because it linked the
definition of locd traffic subject to reciprocal compensation to the Sate tariff filed with the Commission.
1d. 1171 42-45. The FCC found that the other two interconnection agreements (the "Verizon Virginia
Agreements’) did not require reciprocal compensation because they included express language exempting
from reciprocal compensation any traffic that could be deemed "jurisdictionaly” interstate on an "end-to-
end" basis. 1d. 111 26-30, 32. The FCC concluded that, by including that specific "end-to-end" language,
the parties contracted to pay reciprocal compensation only for traffic that is not jurisdictiondly interstate.
Seeid. 11 26-30, 32. Because the FCC purports to have traditionaly construed 1SP-bound traffic as
jurisdictionaly interstate, it concluded that reciproca compensation did not apply to that traffic under the
Verizon VirginiaAgreements. 1d. "Buttressng" the FCC's conclusions was its observation that the two
agreements had language smilar to the FCC's existing regulations construing the scope of section
251(b)(5). 1d. 1 31.

Verizon wrongly contends that the FCC's andlyss of the Verizon Virginia Agreementsin
Starpower |1 supports its claim that the Agreement "tracks' the reciprocal compensation requirements of

the Act. (Verizon'sBr.,at 19-21.) Attempting torelegatethe FCC'srdiance onthe"end-to-end” language

14



to afootnote, V erizon suggeststhat " each of the two grounds of [the FCC's] decisionwasindependent and
uffident to support itsruling.” (1d. at 21n.18.) Verizoniswrong. The FCC'sinterpretation of the Verizon
Virginia decision in Starpower |1 did not turn on the indusion of languege indicating that reciprocal
compensation was to be "as described in the Act." Rather, the linchpin of the FCC's contractua holding
was the indugion in the Verizon Virginia Agreements of express language that (according to the FCC)
excluded from reciprocd compensation obligations any traffic that is interstate on an "end-to-end”
jurisdictiond basis. See Starpower 11 1 28-30, 38-39. Tobesure, the FCC noted that itsandyssof the
"end-to-end" language in the Starpower agreements was "buttresged]" by provisons defining reciproca
compensation to be "as described in the Act" and resembling aspects of the FCC's regulations, but the
FCC's holding turned on the express "end-to-end" language. 1d. at 11 26-30, 32. The Agreement here
contains no such "end-to-end" language, which materidly differentiates the Agreement from the Verizon
Virginia Agreements.

In fact, asWorldCom showed initsopening brief, the Agreement here much more closdy
resemblesthe Verizon South Agreement that the FCC found did requirereciproca compensation for cdls
to 1 SPsinStarpower 11, aswell as the Agreement the FCC aso found required reciprocal compensation
for cdlsto1SPsinCox Telcom. (WorldCom's Br., a 18-19.) Importantly, in both cases, and consstent
with the Fourth, Ffth, and Seventh Circuits, the FCC regjected Verizon's algument that the agreements
merdy "track the Act" and therefore do not require reciprocal compensation for calls to ISPs. E.g.,

Starpower 11 48. Ashere, Verizon relied upon the Fourth Circuit's decisonin AT& T Communications

v. Bl South Tdlecommunications, 229 F.2d 457 (4th Cir. 2000) for the damthat the negotiated reciprocal

compensation provisons merdy "track the Act." (Compare Verizon's Br. at 18 with Starpower 11 148

and Cox Telecom 1 26.) The FCC rgected Verizon's reliance on AT& T Communications, finding it

15



"ingppogite’ becausethat case concerned agreement terms required by "then-controlling federal law." E.Q.,
Cox Telecom 11 26. In contrast, with respect to reciproca compensation for callsto 1SPs, there was no
federa rule to "track,” because there has been "no controlling federd law mandating a particular
compensation arrangement for 1SP-bound traffic.” 1d. Like the FCC and the unanimous federa courts,
the Department should reject Verizon'sdaim.®®

In any event, the FCC'sinterpretation of the agreementsin Starpower 11 and Cox Telcom

isnot entitled to specia deference. Federa agenciesare not entitled to deference where they conduct state
law contract interpretations resting "'solely on the words of the contract,” or "wherethe central issue before

the court isthe Commission's application of state law.” Nicor Exploration Co. v. FERC, 50 F.3d 1341,

1347-48 (5th Cir. 1995) (quotation omitted); accord Pennzoil Co. v. FERC, 789 F.2d 1128, 1135 (5th

Cir. 1986).1° Asthe FCC acted in place of the Virginia Commission, and applied Virginia sate law to
interpret the agreementsthere, itsdecisionin Starpower 11 isowed no more deference thanany other state
commisson decison. For more useful guidance, the Department should look to the overwhelming
consensus of federa courts and State agencies that have properly interpreted interconnection agreements
torequirereci procal compensationfor | SP-bound traffic. Indeed, two state commissons, inMaryland and

Pennsylvania, have construed nearly identicd interconnection agreements to require reciproca

BVerizon's rdiance on AT& T Communications is particularly misplaced in light of the Fourth
Circuit's subsequent Bl Atlantic decison, which expressy reected Verizon's claim that the parties
intended to "track” federd law regarding reciprocal compensation for calsto ISPsinanagreement. 240
F.3d at 297.

5By contragt, the cases from the D.C. Circuit on which Verizon relies did not involve federa
agencies purporting to apply state contract law. (Verizon's Br., at 21-22.)
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compensation for cdlsto ISPs.Y

[11. IFTHEDEPARTMENT FINDSTHAT FEDERAL LAW DETERMINESWHETHER
VERIZON MUST PAY RECIPROCAL COMPENSATION FOR CALLSTO ISPs, IT
SHOULD ALLOW THE FCC TO ADJUDICATE THISDISPUTE.

Findly, if the Department continues to conclude that whether the Agreement requires
reciproca compensationturns on FCC precedent, it should dedline to adjudicate this dispute and dlowthe
FCC to resolve it. AsWorldCom showed in its opening brief, the minimum requirements of federd law
do not determine whether the Agreement requires reciprocal compensation for calsto 1SPs, but even if
they did, reciprocal compensation is required for callsto | SPs under federd law at the time of contracting

and a present. (WorldCom's Br., at 27-29.) The Fifth Circuit concluded that the FCC's regulationsin

place at the time of contracting required reciprocal compensationfor calsto I SPs. Southwestern Bll, 208

F.3d at 483; see also BdllSouth Telecomms. v. MCImetro Access Transmisson Servs,, 97 F. Supp. 2d

1363, 1378-80 (N.D. Ga. 2000), rev'd on other grounds, 278 F.3d 1223, vacated & petitions for reh'g

en banc granted, 297 F.3d 1276 (11th Cir. July 17, 2002). Likewise, in the ISP Remand Order*® the
FCC found that "[u]nless subject to further limitation, section 251(b)(5) would require reciprocal
compensationfor transport and terminationof all teecommunicationstraffic,” including cdlsto I1SPs. ISP
Remand Order 32 (origind emphasis). While the FCC believed that § 251(g) provided such a
"limitation,"the D.C. Circuit found this reading " precluded” by the Act, and found that the FCC could judify
prospective regulation of reciproca compensation for cdls to | SPs by goplying rules "under” or "pursuant

to"8§8251(b)(5). WorldCom, Inc.v. FCC, 288 F.3d 429, 430, 438 (D.C. Cir. 2002). Thus, under both

YComplaint of MFS Intelenet, No. 8731 (Md. Pub. Utils. Comm'n June 11, 1999); Petition for
Declaratory Order of TCG, No. P-00971256 (Penn. Pub. Utils. Comm'n June 15, 1998).

810 re Implementation of the Local Competition Provisions in the Tdecomms. Act of 1996,
Intercarrier Comp. for ISP-Bound Traffic, 16 F.C.C.R. 9151 (2001) ("ISP Remand Order").
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the FCC'sand the D.C. Circuit'sreasoning, federal law requires reciprocal compensation for calsto 1SPs
at present.

Verizon continuesto maintain that, because the FCC "hasfound I nternet-bound traffic not
to be subject to reciproca compensation,” the Agreement does not require reciprocal compensation for
cdlsto ISPs. (Verizon's Br., at 22-23.) Verizon is wrong for the reasons WorldCom has discussed.
However, rather than attempting to speculate about whether the FCC will or will not find that the Act
requires reciprocal compensation for cdls to 1SPs on remand, or whether the FCC would find the
Agreement here akin to the agreement in Cox Telcomand the Verizon South agreement in Starpower 11,
WorldComrespectfully submits that the Department should decline to adjudicate this dispute, and instead
alow the partiesto seek relief a the FCC.

Atleast two other state commissons have opted not to adjudi catereci procal compensation
disputes because of perceived uncertainties created by the FCC's decisonmaking on the reciproca
compensation issue. For example, in January 2000 the Virginia State Corporation Commission decided
not to adjudicate a dispute over reciprocal compensationfor cals to 1 SPs because it found thet the FCC's
“falure to act on either inter-carrier compensation or separations reform for 1SP-traffic . . . has created
gresat regulatory uncertainty™ and because "'any interpretationof the ingant agreementswemight reachmay

wedl beinconsgtent with the FCC'sfind order initsrulemaking." Inre Starpower Communications, LLC,

15F.C.C.R. 11,277 15 n.7 (2000) ("Starpower 1) (quoting Virginia Commisson's 1/24/00 Order). The
Virginia Commisson "encouraged the parties to seek relief from” the FCC. Id. 4. More recently, on
Augus 7, 2002, the New Y ork Public Service Commission stated that it will not adjudicate a dispute
between dffiliates of WorldCom and Verizonover reciprocal compensationfor calsto 1SPs. (Ex. 3.) On

September 6, 2002 WorldCom's dfiliatefiled a petitionwiththe FCC asking it to pre-empt the New Y ork
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Commisson and adjudicate the dispute. Rather than starting down the same path the Department took
before, which has led to years of litigation and to reversal of its Orders, if the Department believes that
FCC precedent controls the interpretation of the Agreement, it should alow the FCC to resolve this
dispute.

CONCLUSION

For the reasons st forth herein and in WorldCom's opening brief, the Department should
afirmitsOctober 1998 Order. It should not otherwisereconsider its October 1998 Order whileits apped
to the Firgt Circuit is pending. If the Department reconsidersits October 1998 Order, it should find that
the Agreement requiresreciprocal compensationfor cdlsto I1SPs. Inthedternative, it either should permit
WorldCom to conduct discovery and to present evidence supporting itsinterpretation of the Agreement,
or decline to adjudicate this dispute and alow the FCC to resolve it.
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