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DECISION ON OBJECTIONS TQ THE ELECTION

Statement of the Case

This opinian shouid be read in conjunction with two prior decisions in this
» which concerns a petition filed by the Massachusetts Correction Dfficers
rated Union (MCOFU) seeking to represent employees in State Bargaining Unit 4.

Alliance, AFSCME/SEIU, AFL-CIOD (AFSCME), which had represented Unit 4 employees

e 1976, challenged MCOFU's status as an ‘'employee organization" as defined in
fon | of G.L. c.150E (the Law). On January 26, 1989, the Labor Relations
ission (Commission) issued a Decision and Direction of Election ruling that

U is an "employee organization' within the meaning of Sectian 1 of ¢.150E, and

¢ting an election

to be held to determine whether a majority of the employees

tate Bargaining Unit 4 wished to be represented by AFSCME, or by MCOFU, or by

abor organization.

See 15 MLC 1380 (1989).

1

State Bargaining Unit 4 includes the Commonwealth's institutional security
oyees.
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The election was conducted on May 23, 24 and 25, 1989 at several voting
ites across the Commonwealth. When the ballots were tallied on May 26, 1989, the
zsult was 1,148 votes for MCOFU, 1,032 votes for AFSCME, 5 votes for no employee
rganization, and 99 challenged ballots.

Pursuant to Commission Rule 456 CMR 14.12{3}, all parties had seven days
ithin which to file objections to the conduct of the election or to conduct
ffecting the election. AFSCME did so on June 1, 1989 and filed an '"amended
sjection' on June 15, 1989.

On July 12, 1989, after investigation of the objectfons through written
ibmissions from the parties, the Commission issued an Interim Ruling on various
stions made by both unions. The Interim Ruling described AFSCME's June 15, 1989
Amended Objection,'" which MCOFU had moved to strike and/or dismiss and identified
1e issues that were to be heard in the Hearing on Objections. We need not reit-
rate all aspects of the seventeen page Interim Ruling. [t can be found at 16 MLC

108 (1989).

Pursuant to notice, and in accordance with the terms of the Interim Ruling,
hearing was conducted by Hearing Officer Robert B. McCormack on July 19, 20, 21
ad 24, 1989. A1l parties had the opportunity to examine and cross-examine wjt-
:sses, to be heard and to participate fully in the hearing. Briefs were filed by
:0FY on August 21 and by AFSCME on August 22, 1989, After careful consideration
f the record Tn the case and the briefs submitted by the parties we make the
»llowing findings of fact. The varieus issues? are set forth seriatim in the
>lTowing findings of fact and opinion.

Findings of Fact

1e MCOFU Campaign Flier”

Pursuant to the provisions of collective bargaining agreements negotiated

2

Although the parties had agreed in principle that some of the 99 remaining
allots had been cast by voters who were ineligible to vote {pursuant to a pre-
lection stipulation by the parties) the Commission did not formally resolve those
wllenges since their resolution was umnecessary to determine the results of the
lection. *

3 R
Prior to the hearing in this matter AFSCME withdrew its original objection
mmber |18 concerning a newspaper article. Following the hearing on objections,
“SCME withdrew certain allegations concerning the conduct of Jene Ciccone (si¢)
\FSCME Post-hearing Brief at 20), and allegations concerning release time which
ad formed part of the original objection |1A (AFSCME, Post-hearing Brief at 22).
werefore those allegations are not before us.

4 (see page 1294)
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ween the Commonwealth of Massachusetts (Commonwealth or Emplayer) and AFSCME

t 4 employees may receive dental and vision care benefits through the
sachusetts Public Employees Health and Welfare Fund. The Fund is funded by
loyer contributions and is managed by tem trustees, five of whom are agents of
Commonwealth’s management, and five others are drawn from several labor
inizations representing state employees.

During this representation campaign, Unit 4 employees raised questions
:erning their continued e]igigility for dental and eye care benefits should
ME no longer represent them. To counter these questions, and to allay
oyee fears, MCOFU commenced negotiations with Blue Cross/Blue Shield to attempt

iecure a similar dental and eye care plan should it be chosen to represent the
: b emplovees,

Shortly after March 14, 989, MCOFU prepared and began to distribute a
raign flier entitled "The Big AFSCME Ripoff,' which, AFSCME contends, contains
‘epresentations of fact that could have improperly affected the outcome of the

4 (from page 1293)
The material facts concerning this objection are basically undisputed,

‘e any conflict in the evidence appears we have credited AFSCME's witnesses for
purpases of our ruling in this case.

5 .
Specifically, the labor organizations are the State Police Association,
‘ice Employees International Union Locals 509, 254 and 285, and AFSCME, Council

6

The issue of continued health and welfare coverage for correctional
cers had been raised in a February 28, 1989 memo from Fund Administrator John
der to AFSCME Penal Committee members. In his memo Mr. Brouder emphasized that
employees represented by the Alliance were eligible to participate in the
, that employees who chose to be represented by another union "would almost
ainly not be able to receive benefits from this Fund." Mr. Brouder's letter
opined the following:

"The Massachusetts Public Employees Health and Welfare Fund is able to offer
a superior package of vision and dental benefits, due to our enormous
membership. Employees choosing to affiliate with a smaller organization
would be unlikely to enjoy comparable benefits to those employees
represented by the Alliance, AFSCME/SEIU."

In addition to State Bargaining Unit 4, the Alllance, AFSCME/SEIU represents
ral other state bargaining units.

The Penal Committee which received this memo is not fully identified in the
rd. 1t appears that the Committee includes Unit 4 employees from several, if
all, penal institutions.
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tlection.’/ The flier was distributed to Unit & employes by MCOFU agents at MCI
lorfolk, Walpele and Bridgewater, the Bay S$tate Correctional Institute, Shattuck
lospital, Scutheast Correcticnal Center and the Longwood Treatment Center. Such
listribution occurred from shortly after March 14, 1989 until May 22, the day
refore the commencement of the election. In addition, it was mailed to the homes
f approximately 800 to 900 employees who live in the western parts of the Common-
realth. These mailings were received from og or about May 12, 1989 until a day or
wo before the commencement of the election.

The flier contains, directly and by way of implication, several statements
thich suggest that since 1986 Fund benefits have not increased despite annual
ncreases in the Employer's contribution to the Fund. The evidence, however, .
:'stablishes that Fund benefits have increased over the years.9 For example, in
986 the Fund provided an indemnity-type dental plen with 2 maximum dental benefit
+f $400/year. In addition the Fund offered a preferred provider option using the
ervices of forty-one dentists. In 1987, dental benefits were raised to $600/year,
he preferred provider dental panel expanded to fifty-one dentists, and eye care
enefits were added. In 1988, the dental care indemnity maximum was raised to
700/per year and the preferred provider panel expanded to seventy providers.
he eye care plan began September 1, 1987, and commencing August 1, 1988, Unit &
mployees were entitled to eye examinations and two pair of glasses very two years.

The MCOFU Flier implied that the Fund contributions were being spent by
FSCME on parties, conventions, salaries and “other non-benefit related expenses."
ontrary to implications in the MCOFU flier, the Employer's increased contributions
o the Fund do not go to AFSCME, but instead are deposited directly into the Fund.
n the dental care arga, two-thirds of expenditures go to dental care providers and
ne-third te Fund members in the form of reimbursements. In the eye are area, 90%
f the contributfons go to providers and 10% to benefit fund members.

7
To consider this flier properly, one must view a facsimile of it. Such a
acsimile, consisting of three pages, is appended to this decision.
8

AFSCHE, Local 464 Vice President John Murphy and AFSCME members Charles
illies and Brian Kelley testified that they receivad Copies of the flier on or
bout May 15, 1989.

9

There was, however, at least one gap between the date when contributions
ere increased and the date when benefits were increased. Thus, the contribution
ate increased from $4.00/member ta $5.00/member on July 1, 1987, but benefits did
ot increase untii September 1, 1987,

10

Under the closed (preferred provider} dental plan, there is no annual
aximum benefit amount. Instead employes receive full coverage for services
endered at participating providers,
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The MCOFU flier further states that Unit & employees and their families "are
g blindly cheated out of the benefits they should be receiving." The MCOFU
'rocriticizes AFSCHME stating: ''AFSCME is about money. Taking your money every
< and spending it on expensive parties, multi-miliion dollar conventions, ela-
ite salaries of employees and other non-benefit related expenses...' Evidence
submitted at the hearing which established that the Fund has not expended money
:xpensive parties or conventions. Although no evidence was introduced to estab-
v how much Fund employees are paid, the evidence demonstrates that Fund
oyees have received annual salary percentage increases paid pursuant to the
‘ance collective bargaining agreement. No evidence concerning AFSCME's enter-
tment, convention or salary expenditures was introduced.

Employees who benefit under the Fund receive a booklet every May which
iribes their benefits under the health care programs. Those who save and
rare the information contained in the annual booklets or who are aware of the
+fits available each year can readily evaluate their increased annual benefits
v the Fund. The latest booklet was mailed to employees during the period
ieen May 7 and May 14, 1989, shortiy before the election. Further, the Fund
!1f s a ready source of information about benefits. It maintains three toll-
: B0O number telephone lines, and five persons are employed for the sole purpose
mswering questions from employees concerning the Fund and its benefits.

Brian Dawe is the Acting Grievance Coordinator for MCOFU. In June, he

ed Fund Administrator Brouder to inquire what the Trustees' reaction would be
ICOFU applied for membership in the Fund. Brouder expressed surprise that MCOFU
it want to join the Fund in view of the statements made in the campaign flier.
¢ replied that the flier should be viewed as the result of a tough campaign,
ed a really heated and dirty campaign. Brouder said that the Trustees had been
m a copy of the flier and that they were angered by it, but that MCOFU could

y for membership. He cautioned that 'l wouldn't want to put myself in your

s in terms of your chances for admission." Brouder also recalled that -during
conversation Dawe told him "[w]e put_ that literature out because we were

sed of stealing $2,000 at a prison.''t

About May 23, 1989, there was an empioyee meeting at the 0id Colony

[
The MCOFU flier also posed severai interrogatories about the Fund and its
nistrator, John Brouder. The facts presented at the hearing establish that

der is responsible to the fund Trustees, and he receives cnly a salary for his
ices.
12
Dawe denied the statement, but resolution of this factual discrepancy is
levant to our consideration of the merits of the Objection. For the purpose of

idering the Objections we have considered the evidence in the light most favor-
to AFSCHME.
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Correctional Center. It was arranged by Pat Smith, an AFSCHE officer at that
institution. Three representatives from each union were present, and the proceed-
ings were conducted as an open forum. Employees could ask questions of either
side. Many Tnquired whether they would lose their dental and eye care bepefits if
AFSCME ceased to represent them. Dawe, speaking on behalf of MCOFU, assured them
that their health care benefits would continue if his side won the election.
Janiel 0'Neil, acting President of MCOFU, promised employees that Blue Cross/Blue
Shield would pick up where the old plan stopped, and their new benefits would be
less expensive and better. :

Approximately fourteen AFSCME witnesses testified that they received the
campaign flier. Some testified that they saved the Fund booklet that explained
their benefits, some were aware that they might call the Fund office if they had
any questions, some stated they were not confused by the 'ripoff' leaflet, some
said that they were aware it was false or contained inaccuracies, and some charac-
terized it as propaganda. None indicated that he or she could mot independently
assess the information in the flier nor did any witness express a belief that MCOFU
1ad special knowledge of the Fund to which AFSCME, for example, would not have had
zqual or greater access. One president of an AFSCME local admitted that he had a
thance to address whatever falsities were contained in the leaflet.

Jbserver Conduct at MCi Shirley:

AFSCME has objected te the conduct of Jerel Poh while an MCOFU observer at
the MCI Shirley voting site on-May 23. Poh carried with him a spiral notebook,
approximately twe and one-half inches by four inches in size. Patricia Carelli, an
\FSCME observer at MCE Shirley, observed Poh jotting something in the notebook dur-
ing the election, but she did not observe what he wrote. In the afternoon,
;arelli saw Poh leave the voting room and walk down the corridor that led to the
»0lling place where he met with employee Raymond Perry. When the two men were face
to face, Poh raised the notebook to eye level,and made references to it with his
1and. The two conversed for a minute or so. The Commission agent in charge of
the veting at MCI Shirley gave no instructions regarding notetaking, and Carelli

13
Poh admitted possession of the notebook, and that he entered slash marks
in it, in groups of five, indicating the number of persons who voted. There is no
tvidence that his jottings consisted of other than this. We also accept his uncon-
‘roverted testimony that he deliberately made his jottings in a clandestine matter,
ihielding the notebook with his hand and arms, and making notations only when
roters had turned away from him.
1
No other witness overheard the conversation. No evidence suggests that
:he notebook contained anything other than slash marks indicating the number of
roters.
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itted that she herself took notes during the voting. AFSCME witness Dan Carr

> observed Poh taking notes, but never saw the contents of his notebook. Carr
alled that Poh left the polling area, but belleved that he was gone about fif-

1 or twenty minutes. However, he affirmed that no voters came into the polling
a during that time. Carr too made notes at the poil regarding voter turnout.

re was no evidence indicating that any voter had been aware that Poh was making
2s in the noteboock.

1t Status of Raymond Perry

MCOFU has denfed that Raymond Perry was its agent, making brief findings in
i respect necessary.

In our January 26, 1989 Decision and Direction of Election in this matter,
woted that Daniel 0'Neil, acting president of MCOFU, had testified that he

arded any Unit b employee who signed an authorization card as a member of MCOFU.

"y never signed such a card. Perry admits that he holds the position of vice
iident of AFSCME, Local 503 at MCl-Bridgewater., On May 15, 1989, AFSCME, Local
» sent a letter to all members announcing that an election of officers would be
1 at Warren Hall on June 1, 1989, That letter indicated that Perry was running
pposed elected" for the position of vice president. Perry remains a dues-

‘ng member of AFSCME, and continues to process grievances for employees at
lgewater on behalf of AFSCME. He holds no office im MCOFU. Despite all of

iy, Perry was designated by MCOFU to be one of its observers, and he acted in

: capacity at the MCl-Bridgewater polling site.

srver Conduct at MCI-Bridgewater

AFSCME has challenged the conduct of Jerel Poh and Raymond Perry while they
:d as observers for MCOFU during the polling hours at MCI-Bridgewater., Several
lesses testified as to this aspect of the case, including four agents of the
lission. 1In making these findings, we have credited the testimony of AFSCME's
iesses, and consider the evidence in the light most favorable to AFSCME.

The Bridgewater election site was the largest of this multi-site election.
‘e were more eligible voters at this site than any other, and more employees
1ally vated here than at any other site. Those voting came not only from

‘Bridgewater, but also from the 0ld Colony Correctional Center and Southeast
‘ectional Center.

Prior to the opening of the polls on May 25 at MCI-Bridgewater, Shirley
reo, the Commission agent in charge of the polling site, asked the observers to
ead the election procedure rules which the Commission had previously sent to
v and to acknowledge that each had read and understood them, Among the rules
-ifled by agent DeMarco were directions that observers should not leave the
ing area without permission, and that they should not talk with voters.
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Voting was conducted in a room at Warren Hall, To enter Warren Hall, a
oter needed to climb several steps to the porch of Warren Hall; he or she then
ould pass through a door to enter a foyer; from that foyer he or she would pass
hrough another door to the main hallway of Warren Hall. The ballot box was in a
lassroom at the far end of this hallway.

At the entrance of the classroom there were two tables, about one and
ne-half feet apart.” A Commission agent and two observers (ome from each union)
taffed each table. Voters had to pass these tables, identify themselves to
bservers and Commission agents (who crossed off their names from the voting list),
nd receive their ballots,

Poh was a MCOFU observer, stationed at one of those tables on the morning of
ay 25. With him at the table was Commission agent Jean Driscoll and AFSCME
bserver Richard Wernick. According to Wernick, Poh asked Driscoll, early in the
orning, whether he might stretch his legs and walk around the room. Oriscoll
eplied that she would rather he remain in the room, but if he wanted to leave he
hould seek permission from Shirley DeMarco, the Commission agent in charge. Poh
nquired of DeMarco, who also responded that she would prefer he did not leave the
oom. Poh comp{ained, "Well, there's not enough rgom in here in order to stretch,®
rompting DeMarco to repeat '"Well, you know, 1'd rather have you stay in the
oom. '’ Poh arose from the table, walked about the classroom and into the
allway. He walked all the way to the end of the hallway and stopped at the
sorway to the foyer. Then he turned around and returned to the classroom. Poh
id not touch or talk to any voter during this walk, and there is no evidence that
here were any voters in Warren Hall during this time.

About ten minutes later, there was another lull Tn the voting. Poh again
rose, walked around, and went down the hall. He went through the doors and
tepped out on the porch, stood there about thirty seconds, and returned to the
oting room. MNo voters were nearby during this episode, and Commission agent
armel Nicholson was patrolling the hallway. Upon Poh's return, Wernick com-
lained, "Il thought there was no leaving the room?" DeMarco replied, 'Weil, he can
alk down the hallway so long as there are no voters around.

During the morning, the voters tended to come into the polls in groups, and

15

In an affidavit given to the Commission during the pre-hearing investiga-
ion of the Objections, Wernick's testimony was somewhat different. In his affi-
avit, he said that DeMarco admonished Poh that she would rather not have him leave
'e room, but if no voters were around, he might go into the hallway but no fur-
ter. In his testimony under cross-examination, Wernick did not disavow the ver-
ion given in this affidavit. For the purpese of this ruling, however, we have
2lied upon Wernick's testimony at the hearing because it is more favorable to
“SCME.
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re were frequent Julls in the voting. At 7:25 a.m. Poh arcse for a third time,
ked down the haliway and out onto the porch. He stayed on the porch approxi-

elg thirty-five to sixty seconds, during which time he spoke to another per-
R Poh then returned to the voting room, and Wernick complained to Driscoll,

ok, he's outside! | thought he was supposed to stay inside in the hallway and
y away from the voters!" Driscoll conceded that was what DeMarco had said,
mpting Wernick to say | want to put a formal protest in!" Driscoll replied

t she couldn't take a formal protest, but that Wernick might speak to DeMarco
ut it, When Wernick did so, DeMarco told him that he would have to contact his
al department about any problems with the running of the election. No evidence
offered to establish that Poh conversed with any voter while away from the
dgewater voting check-in table.

Perry also served as a MCOFU observer at Bridgewater on the moerning of May
While he did so, voters often said "HI" to him or "How are you, Ray?" These
etings were often accompanied by handshakes or 'high fives." DeMarco admonished
ry that there was te be no contact with any of the voters, that he was an offi-
| observer, and that he was not to communicate with the voters. According to
nick, DeMarco tald this to Perry ten or fifteen times. Sometimes Perry would

e with words to the effect that '"Oh, I'm so popular. They all love me!" At
er times when a voter greeted him or extended his hand, Perry would draw back
say "l can't now, | can't talk to you....l can't do anything, |'ve been

ned. These ""conversations' with the voters lasted only about five to ten
onds, and were limited to banter such as described above. The number of times
vy spoke with voters in this fashion varies according to different witnesses.
nick testified that Perry spoke to about a dozen voters, and physically touched
ers about ten to fifteen times. AFSCME witness Robert Bergeron essentially
roborated Wernick's testimony. He had lodged an '‘objection" with DeMarco
cerping Perry's conduct. At one point during the morning voting session,

arco told Perry that his conduct would only hurt his side. In the afternoon,

16

Neither Wernick nor any other AFSCME witness testified concerning the
tent of Poh's conversation, so we have credited Poh's undisputed testimony
cerning his conversation, which witness Steven Alvarez aiso confirms. Poh
tified that as he came out onto the porch he saw Alvarez and Darwin Phitlips,
had been campaigning for MCOFU. Poh said, "Hi,'" which evoked a corresponding
! from Alvarez. “How are you?" asked Poh. !'Fine," responded Alvarez. Poh
arked, "If you're going to campaign, you're going to have to do it on the gravel
veway or out in front at the main roadway where the other individuals. are
1ding.”! Alvarez replied, "That's OK because I'm not campaigning anyway." There
no one else in the area of the porch at that time. Alvarez's testimony is
sistent with Poh's. No voters were in the asrea. Alvarez was not a member of

jaining Unit % at the time of the election, since he had left the employ of the

artment of Corrections on December 2, 1988. Similarly, Phillips was not
loyed in bargaining unit 4 at the time.
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he admonished that if he continued to communicate with voters she would ask him to
eave. Bergeron opined that DeMarco should have ousted Perry from the polling
ite.

he Bolger Memorandum

AFSCME argues that a memorandum dated March 31, 1989, from the Director of
mployee Relations for the Department of Corrections, Jeffrey Bolger, to certain
anagerial personnel in the Department "imaccurately purported to state as the
nion's position on increases in compensation that the Union accepted zero.'" That
emorandum is attached as Appendix 2. There is no evidence that the memo was
istributed to anyone other than AFSCME and the adressees, none of whom are
argaining unit members.

Opinion

The timeliness of the Amended Objection:

Commission Rule 456 CMR 14.12(3) provides that within seven days after the
ally of the ballots has been furnished, any party to an election may file with the
ommission objections to the conduct of the election or to conduct affecting the
esults of the election. The rule further provides that such filing must be timely
hether or not challenged ballots are sufficient in number to affect the result of
he election.

AFSCME filed its original objections within the required seven-day period.
hereafter, on June 15, 1989, AFSCME filed a document captioned '"Amended Objection
o Conduct Affecting the Results of the Election and the Amendment to Objection'
ith the Commission. The "amended objection” alleged that the MCOFU "Big AFSCME
ipoff'' letter misrepresented facts, misled voters and affected the outcome of the
lection. MLOFU seasonably objected to AFSCME's amended objection, and moved that
t be dismissed as untimely. The Commission deferred ruling on the Motion until
he conclusion of the hearing in order to afford the parties a full opportunity to
e heard about the disputed issue. We now address the timeliness of AFSCME's
amended objection.'

AFSCME argues that its submission of the "amended objection" "complied with
he purpose of Rule 14.12(3), although admittedly, not according to a verbatim
nterpretation,' (AFSCME Post-hearing Brief at 6). AFSCME argues that MCOFU has
ailled to demonstrate any prejudice by AFSCME's submission of the "amended objec-
ion'"; and that, in any event, AFSCME established that "extraordinary circumstance"
arranted the Commission's acceptance of the late-filed "amended objection.' The
ircumstances alleged to be "extraordinary" consist of alleged ''revelations' to
shn Brouder by MCOFU grievance coordinator Brian Dawe that the "misrepresentations
nd allegations made in [the] document were part of a dirty campaign waged by MCOFU
gainst AFSCHME." (AFSCME Post-hearing Brief at 7). AFSCME contends that it did
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krow, and could not with reascnable diligence have known, 'that issuance of the -

FU flier] was an intentional calculated move on [MCOFU's) part in retallation
nst AFSCME'; nor could AFSCME have known of ''[t]he failure of negotiations
een MCOFU and Blue Cross/Blue Shield, or complete lack thereof.' {AFSCME
-hearing Brief at 13). ’

Since the record does not support AFSCME's contention that Negotiations
een MCOFU and Blue Cross/Blue Shield had progressed to the point of fallure by
time the flier was promulgated,'/ we move directly to AFSCME's suggestion that
U's motive should be a material consideration in determining whether the objec~
is timely.

AFSCME does not dispute that it had access to the MCOFU flier in advance of
election. Indeed, some of AFSCME's witnesses, including a local vice presi-
, received the flier on or about May 15, 1989, a full week before the start of
election. AFSCME does not contend that it was incapable of ascertaining the
h or falsity of the flier. Instead it argues that it was ignorant of MCOFU's
ve for distributing the flier until after the June telephone conversation
een Brouder and Dawe. According to the logic of AFSCME's argument, we would be
ired to conclude that evidence of a bad, or malicious motive is an essential
ent of proof that false statements are objectionahbie.

While evidence that a statement was intentionally made may be required, the
ission does not require proof that the proponent of a misrepresentation had a
cious motive in order to establish that the statement is objectionable. See
rally Commonwealth of Massachusetts, 3 MLC 1067, 1070-71 (1976). Instead, the
ission requires proof that

a party has substantially misrepresented a highly material fact the truth of
which lies within the special knowledge of the party making the misrepresen-
tation. Even when the Commission so finds, it will not set aside an elec-
tion if it finds that the voters in general have independent knowledge or
intelligence with which to evailuate the misrepresentation or if, in its
discretion, it fiads that the misrepresentation had no substantial impact on
the election. 3 MLC at 1071.

efore, we cannot conelude that the subject of AFSCME's “amended objection’
d not have been timely raised and alleged within the seven-day period specified
ommission Rule 456 CMR 14.12(3). See Commonwealth of Massachusetts, 7 ML
,» 1303 (1980},

17
MCOFU had contacted Blue Cross/Blue Shield for information concerning an
rrative benefits plan and had attached to the flier a letter from Blue Cross/
Shield expressing interest in establishing a separate health and welfare fund
the correction officers.
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herefore, we cannot conclude that the subject of AFSCME's "amended objection'
ould not have been timely raised and alleged within the seven-day period specified
n Commission Rule 456 CMR 14.12(3). See Commonwealth of Massachusetts, 7 MLC
293, 1303 {1980}.

Although AFSCME's "amended objection' is dismissed as untimely, we note that
e would not overturn the election even had we reached the merits of this objec-
ion. As stated above, a pre-election statement may be objectianable if the state-
ent concerns a highly material fact about which the proponent has specialized
nowledge, and which the voters are incapable of independently evaluating. |In
ddition, the Commission may comsider whether a pre-election statement was made so
lose to the time of the election that the unfavorable effects thereof could not be
emedied. See Boston Water and Sewer Commisslon, 13 MLC 1071, 1075 (19886). In the
nstant case we note that the issue of continuation of dental and vision benefits
overage appears to have been a material issue in the campaign. In fact, John
rouder's February 28, 1989, letter appears to have Imjected the issue into the
ampaign. We note further that MCOFU's flier contains some material misrepresen-
ations, including the impiication that benefits did not increase between 1986 and
988, and the suggestion that Fund money as being misspent. We find, however, that
FSCME, through Local 464 vice president Murphy, had knowledge of the flier at
gast one week prior to the beginning of the election and, therefore, had adequate
ime to communicate a response to voters. In fact, AFSCME did respond to voters
ho attended the May 23 meeting at 01d Colony Correction Center. Moreover, we
snclude that voters in this unit had ready access to factual information with
hich to evaluate the flier. Shortly before the election bargaining unit members
ezre mailed a copy of the Trust Fund's benefit plan brochure which contained a full
escription of the plan and the toll-free phone number to which employees could
all with guestions about the Fund. Fund brochures also had been sent ta unit
embers during all prior years. Finally, the tone and message of the MCOFU flier
ake it readily recognizable as campaign propaganda. The flier raised as many
uestions as it purported to answer and demonstrated that MCOFU had no special
towledge about the Trust Fund. We are satisfled that a reasonable bargaining unit
ember could recognize and evalvate the flier as campaign propaganda, and that the
lier therefore did not prevent voters from making informed decisions concerning
7e ballot choices. Thus we conclude that the MCOFU Flier did not materially
1terfere with the outcome of the election. :

I. The Allegations concerning MCI=-Shirley

As filed on Jupe 1, 1989, AFSCME's objections made no reference to alleged
>jectionable conduct at MCI-Shirley. Instead, the objections alleged specific
isconduct at the MCI-Bridgewater polling place and concluded with the following
tatement: UAFSCME Council 93, AFL-CI0, is at present uncertain whether such mis-
snduct as noted was peculiar to the Bridgewater site, or was likewise manifest by
:0FU at other polling places."
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By letter of June 6, 1989, the Commission directed AFSCME to submit documen-
+ and affidavit evidence by June 21, 1989 to support its objections. On June 21
ME submitted seven affidavits in support of its objections. Included in the
‘ME affidavits was testimony concerning the alleged conduct of Jerel Poh at
Shirley on May 23, 1989, 0On July 6, 1989, MCOFU moved to dismiss the AFSCME
iction to this conduct. MCOFU argued that the original AFSCME objections filed
1in the prescribed seven-day period did not encompass alleged misconduct at
‘Shirley, that AFSCME had failed to justify its omission of the alleged MCI-
‘ley misconduct from its original objections, and that AFSCME's submission was,
:ffect, merely an attempt to circumvent the Commission's seven-day filing rule.

The Commission requires an objecting party to state its objections within
'n days of the date when the tally of ballots is furnished, and to include a
ement of the reasons for the objections. 456 CMR 1%.12{3). Such a statement
11d Tdentify all conduct alleged to be objectiomable in order for both the
lission and the other parties to the election to have prompt notice of the
'ged objectionable conduct. Because the parties to an election are permitted to
: @ representative serve as an election observer at the polls, it should be
ible for any party to timely meet the seven-day requirement. AFSCME has
red no reasons to excuse its fallure to have made its allegations concerning
ctionable conduct at the polls at MCI-Shirley within the seven-day period.
ead, AFSCME argues that alleged misconduct at MCI-Shirley was subsumed in its
. 1 objection cencerning MC!-Bridgewater. We find that the AFSCME cbjections
d on June 1 fail to allege with sufficient particularity any other misconduct,
therefore that the alleged misgonduct at MCI-Shirley is outside the scope of
ME's timely filed objections.!

Moreover, even if we were to consider the allegations concerning MCI-Shirley
imely filed, we would not find the alleged conduct objectionable. AFSCME
es that the election rules prohibited note-taking by observers, that MCOFY
rver Jerel Poh took 'nmotes' at the MCI-Shirley site, and therefore the election
1ts should be invalidated. 1t is undisputed that Poh's ''note-taking" consisted
aking slash marks in a pocket-size notebook in order to caiculate the total
er of voters at the MCI-Shirley site. There is no evidence that any voter
d see Poh's markings, nor were the observers at this site prohibited from
ing a tally of the voter turnout. |Indeed, AFSCME's observer acknowledged par-
pation in identical conduct. While AFSCME correclty notes that election

18
As 'noted above, AFSCME's allegation concerning the MC1-Bridgewater polling
, in its original objections filed on June 1, concluded with the general state-
that AFSCME was "'uncertain' whether any objectionable polling site misconduct
occurred at other lecations., The inclusion of this observation in jts original
ctions does not absolve AFSCHME of its obligation to file timely and specific
ctions under Rule 14,12(3).
19 (see page 1305).
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ibservers usually are admonished not to take notes at Commission elections, the
wrpose of that admonishment is not to prevent the observers from keeping a tally
if total voter turnout. Rather the purpose of the directive is both to ensure that
‘oters receive no impression that their actions at the election are being recorded
ind to prevent any party from recording the names of any voter. E.G., Piggly-
iggly Eagle Food Centers, Inc,, 168 NLRB 792 (1967) (applying similar National
abor Relations Board election®’ rutes). Observer Poh's conduct implicated aeither
oncarn,

We accept Observer Carelli's testimony that Poh, om his final walk to the
orch, met with Perry and referred to the notebook. There were no voters in the
rea, and there is no evidence that the two men discussed anything other than voter
urnout. Im sum, there was no evidence of objectionable conduct. Accordingly,
ven were we to consider the allegations concerning MCI-Shirley, we would find no
asis for setting aside the results of this election, The alleged conduct of Jerel
oh did not interfere with the results of the election.

1l. The Allegations Cancerning M{I-Bridgewater

A. Poh's Perambulations

AFSCME alleged that MCOFU observer Jerel Poh engaged in objectionable

19 (from page 130%)

We do not endorse the practice of note-taking in which the MCI-Shirley
bservers engaged, however, because it poses a potential for objectionable conduct
hat all observers should aveid,

20

The HLRB generally discourages an observer's contemporaneous recording of
list or tally of voters' names in the polling area. However, to constitute

onduct sufficiently objectionable to set aside an election, the notetaking must
nvalve the recording of voters' names and it must be done in a sufficiently cpen
nd rotorious manner to support a finding that voters saw, and thus, were aware-
hat their names were being recorded. See Textile Service Industries, 284 NLRB No.
34 {1987) (where observer kept a list of marks but no names this was held not to
onstitute a viclation, especially since she attempted to comceal it from voters).
ee also Locust Industries, Inc., 218 NLRB 717, n.2 (1975) (where a union agent
ept a list of those who voted, the violation was de minimis since there was no
vidence that any employee kmew his or her name was being checked off}.

21

The parties dispute the representational status of Ray Perry. We decline
o engage in extended discussion over whether Perry, a Local AFSCME Vice President,
as an ''agent" of MCOFU when he was designated to act as a MCOFU observer. For the
urpose of ruling on AFSCME's objections, we shall assume that Perry was an agent
f MCOFU.
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duct at MCI-Bridgewater when he teft the polling place. The evidence is

isputed that Poh left the polling place several times. AFSCME observer Richard
nick testified that Poh did so despite the admonishments of Commission agents,
CME characterizes its objection to Poh's conduct as 'quite simple ... Jerel Poh
lated the Commission's rules ... [when] [hle ventured out of the voting room and
o the porch, where he was instructed not to go. And once there, he conversed

h individuals ocutside." {AFSCME Post-hearing Brief at 15).

Although Poh's departure from the polling place was ill-advised,22 the
dence most favorable to AFSCME reveals no basis for concluding that Poh's
duct could have affected the results of the election. Poh made no contact with
voter during his walks. The two people with whom he had contact on his final
p°? were ineligible to vote in the election, and his conversation with them was
Jcuous.

Restrictions on the movement of election observers are imposed to protect
election process, For example, the Commission seeks to secure the full
istance of the observers at the polling place to assist in checking-in voters
monitoring the conduct of the election at the poiling site. |f an observer
ves the site, he or she can neither assist the Commission agent nor represent
or her party to the election. Similarly, observers are prohibited from
aging in electioneering in the polling place. An abserver who leaves the
ling place risks potential contact with a voter in a context that might appear
censtitute electioneering.

Poh's sojourn from the polling place, however, brought him into no contact
1 voters and cccurred at times when his presence at the polls was not crucial.
refore, we find no basis for conciuding that Poh's failure to stay in the
Iing place could have affected the result of the election. See generally L.C.
sidy & Son, 745 F.2d 1059, 117 LRRM 2538 (2d Cir. 1984} (NLRB declined to set
e election in which one observer left the polling place three brief times but
"e was no evidence of electioneering by the observer).

B. Perry's Conduct

AFSCME objects that MCOFU abserver Perry spoke to and shook hands with
:rous voters as they approached the voting table at which Perry was seated as an
erver.  The undisputed evidence established that Perry greeted voters by saying

22

An election observer who departs from strict compliance with the
wWission's directives risks participation in objectionable conduct.
23
Poh's undisputed testimony establishes that he spoke only to Steven
wez in the presence of Darwin Phillips.
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'Hi,", 'how are you'' and similar phrases. It is also undisputed that Perry shoaok
iands with and slapped hands with voters in gestures of greeting. Commission agent
'eMarce admonished Perry against conversing or engaging in any prolonged or sub-
itantive conversation with voters. AFSCME contends that Perry's behavior consti-
utes electiongering., We disagree.

We have set aside close elections when voters congregated in the polling
irea and conversed among themselves, and with observers, about employment benefits
md purely social topics for a considerable time during the heaviest period of
‘oting. '"The atmosphere created by large numbers [of voters] discussing benefits
s inconsistent with the type of 'laboratory conditions' that cught to be main-
ained in order to ensure free and fair elections." Teamsters, Local 829, 3 MLC

696, 1698 (1977).

However, this example is widely divergent from the facts of the present
ase. We have long held that where there is no substantial evidence of sustained
onversation and campaigning with prospective voters, objections of this type must
e dismissed. City of Boston, Department of Health and Hospitals, E MLC 1275, 1280
976). Even under the strict requirements of NLRB's Milchem Rule, not all com
ents between a party to an election and voters are treated as per se grounds for
wverturning an election, L.L. Cassidy and Son, 745 F.2d 1059, 117 LRRM 2518 (2d
ir. 1984). Perry's interaction with voters may be compared with facts in NLRB v,
esterlen Services for Youth, Inc., 649 F.2d 399, 401, 107 LRRM 3221, 3222 (6th .
ir. 1981), cert. denied, 454 U.S. 1031 (1981}. There, the umion's observer
xchanged pleasantries with nearly every voter. During the Board agent's absence,
ne employee who wished to vote seated herself behind the cbserver's table and
egan a conversation with the union observer. The two discussed their work
chedule as well as the fact that another employee had worked a full week before
eciding to quit. Additionally, the union's observer stated to another employee
hat he intended to attend the union's organizational meeting later that evening.
inally, in response to a voter's question concerning the turnout at the pells, the
nion observer stated his belief that "more' employees would probably vote at the
hift change. Despite this, it was held that the union observer's conversations
‘ith the voters constituted mothing more than "innocuous' conversation that did not
mount to electfoneering. We consider Perry's conversations and hamnd contact with
he voters as short and inmnocuous, and thus conclude that it did not amount to
lectioneering that improperly affected the results of the election.

V. The Employer's Conduct

AFSCME contends that the March 31, 1989 memo from 8olger inacchrate]y
ortrayed AFSCME's bargaining position. AFSCME appears to argue that the Bolger

zh
Milchem, Inc., 170 NLRB 162 (1968). Cited with approval by the Commis-
ion, City of Boston, Department of Health and Hospitals, supra at 1279-80.
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' suggested that AFSCME would be willing to agree to a 0% wage increase in the
t year of a potential multi-year collective bargaining agreement. The memo is
nly denominated as the "initial Commonwealth proposal.' The memo tells its
igerial personnel addressees that the Commonwealth would consider a second and
'd year wage increase if AFSCME would accept no increase in the first year. The
+ does not purport to represent AFSCME's response to the Commonwealth's propo-
Nor was the mema addressed to any unit employee. No evidence was presented
he hearing to establish that the memo was distributed to voters. Therefore,
evidence is insufficient to establish that the memo could have affected the
lts of the election. Moreover, even if the Bolger memo had been seen by
rs, and further assuming that it would be construed as a misrepresentation of
ME's bargaining position, no evidence was offered to establish that AFSCME had
fficient time to respond to the memo prior to the election.

The Status of MCOFU as an Employee Organization

AFSCME's objection 2C had alleged that MCOFU should not be considered an
oyee organization within the meaning of G.L. c.150E. In the Commission's July
1989 Interim Ruling the Commission declined to order a hearing on this objec-

because no substantial reason had been gresented to warrant reconsideration or
rsal of the Commission's earlier ru!ing2 that MCOFU is an employee organiza-
within the meaning of G.L. ¢.150E. See Massachusetts Correction OfFicers
rated Union, 16 MLC (1989} (Interim Ruling sf. op. at 16-17}. We continue
dhere to the conclusion that MCOFU satisfies the definition of an employee
nization for the purposes of G.L. c.150E and thus dismiss this objection.

25
AFSCME also argues that the Bolger memo should never had been issued
use the Commonwealth had an affirmative duty to refrain from negotiation wlth
Alliance about Bargaining Unit 4 while the petition was pending. AFSCME's post
ing brief concludes this argument with the following statement: ‘''And consider-
that the Bolger memo is indicative of a per se violation of G.L. c..50E to
n with, the conduct of the employer (Department of Corrections) is all the more
gious." (AFSCME brief p. 23). If we understend this argument correctly AFSCME
omplaining that the Commonwealth should not have bargained with AFSCME about
L, did so nonetheless, and thus when the Commonwealth documented its bargain-
proposal in the Bolger memo its conduct was all the more ''egregious." S$ince we
already concluded that the record contains no evidence that the Bolger memo
distributed by the Employer to Unit & employees we have no need to pursue the
c of AFSCME's argument or to consider whether AFSCME can allege Tts own parti-
tionsin bargaining as part of an objection.
2
See Hassachusetts Correction OFficers Federated Union, 15 MLC 1380 (1989).
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Conclusion
For the foregoing reasons, the evidence presented does not warrant

invalidation of the results of the election, and the objections are hereby
lismissed in their entirety. Accordingly, a certification of the results of the

:lection shall immediately issue reflecting that MCOFU is the certified collective
rargaining representative of employees im State Bargaining Unit &.

COMMONWEALTH OF MASSACHUSETTS
LABOR RELATIONS COMMISSION
PAUL T. EDGAR, CHAIRMAN

MARIA C. WALSH, COMMISSIONER

ELIZABETH K. BOYER, COMMISSIONER
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: f ARTICLE 138,
HEALTH AND WELFARE
Sactlon 1. f Crantion of Trust Agrénment
The pantles K &00ed 10 esiablish 4 Hasilh snd
Willars Funa uncer an Agrgement and Declartion of
Trus1 aratied by Ihe EMDloyer and Executsa by 1he Union
. b Doy [ -

Swclton 2.5 Funding 5 * oo

For iha pariod Ao 1. 1958 threugh June 30, 1587
ha Emotayet sgesen 10 contnbulk on bahatl o wach ik
Tl EMEOYSe SquUIvEIenL & loial o four (4} dollaes per
CHONGM weak,' . - :

Ellectivn July 1, 1987, 1 Emplayer agrees lo con
tribuln on Seball of #3¢h fUIkUme Smplares squraitnl

+ Lt noditional aum of one GOHAr per calencar wiek, fora
Lotal of e {S) collarn 0ar calendar wees,

Etlfeciive July 1, 1948, the EmMpioyar sgtees to con.
Irtbula & additional one daliar Dar calandar with per
Tuit-lkme smpigyse eurealant, for 4 (013l of six (§icotlars
Pl CAMMGAT Wbk, "l T

The contrbutions made by the Emgion ta the
Heallh and Visitars Fund shadl not be vasd for any pw.
pose oL that |3 Bronde Baalth snd wellsrs banefils
and 10 08y 124 00HRING S0 AAMEVELIAIIVE NEQENIES OF

I lund, The CONABULONS NAH B MISH By Ine
EMEiay i 30 395751 2um wthin fomy free 145} dayy
Tollowing 1 end of Ihe calsncar MOMIN dunng wch
COrthinIrONg witd EIeCIf.

15
t

This health and welfare plan started
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APPENDIX OHE - .pa'ge one of thrae -

- gﬂﬁas'sn:husztts Torrection Offic
L v+ Hederated Hnion

BIG AFSCME RIPOFF!

PR . -

The

Grgetings unit 4 amé!:uyee:'

Contrary to what AFSCME reps may have tol-
and would l{ke you to belfeve, the Health an:
fare fund is funded completely by the common:
AFSCME domesn't pay cona red cent( 13
contract). The Health and Welfare fund ig a
tractual benefit and will not be negotiated -

In 1986 the commonwealth was contributing
dollars ($4.00) per’week per employes into t;
fund. In 1987 the commenwealth ifncreased it
tive dollars ($5.00). Did your benefits inc:
NO!  In 1988 the commonwealth increased it t:
dollars {$6.00).  Did your benefits increase
No!

For the 40,000 employees represented by AS
and who are ln this fund,an additicnal eight-
sand 80,000. er week, or about $4.1 MILL®
year is supposed to be going into the fund
efit the employeex but there hags bean no ref
increase in~benetits.

Whera is the exktra two dollars ($2.00) pe
per employee going? And, why haven't our ber
increasaed? :

out in 1986 ag a little over a thr

lar {$3.00) plan and now, three years later, it's still a 1ittle over a thr

lar plan. ' 222

Whe or what i{s benefi{tting frem the additional $4.1 MILLI
year if{‘hhe employees aren't? . -

JohniBrouder, fund administrator for the Health and Welfare fund, suppos
drafted/aletter addressed te the penal committee regarding the fund but di

sign it. Why not?
Doesn't he knew for sure?
does John Brouder work for?

What does John Brouder mean by printing "almost certair
What is John Brouder's interest in this fund? =«
How can Jehn Brouder ciaim the Health and Wels

plan is;superior when nther smaller state empluyee unions, not affiliated v
AFECME, .@re in a more superior plan. A

The tottom line is , unit 4 employees and their familles are being blinc
cheated.out of the benefits they should be receiving.

" AFSCHME ls about money.

Taking your money every week and spending it on

pensive parties, multi-million dollar conventions, elaborate salacies for &
ployees.and other non-benefik related expenses, all at your axpense.

"ov you have the opportunity to say, *I'm not going to take it any morel”
Klck the money grabbers and benefit stwalers out tha door #nd gat men and ue

in whe --~.
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APPENDIX D1 page tvo of thrze
HMassachusetts Gorrection Offic
Jederater Hutan

the six dollars {$6.00) per week Per employee that the comnonwaalt
tes, the MASSACHUSETTS CORRECTION OFFICERS FEDERATED UNION will en

t 4 e?ployees in a far superior more flexible health and walfare r
dched

ASSACHUSETTS CORRECTION OFFICERS FEDERTED UNION's action Prasident
+ O'Neil is currently negotiating with Blue Cross/Dlua Sheild, whi
ady agreed to help implement a Haster Dental and Master ¥igien pla
4 employees. (sae attached)

ister Dental Plan with BC/HS covers up ta 31,500 per year for memk
© dependents. The cloused plan, under AFSCME, only covers $500 per
111y, procedures covered in full under the Master Dental Flan with
+pay proceadures under the AFSCHE plan. The BC/ES plan not only ce
rour families in full but {t provides you with the convenience of
'er 85% of the dentist's throughout tha commonwealth. The plan un:
1Ly provides 45 dentist's statavide,

8 evident that the HASSACHUSETTS CORRECTION OFFICERS FEDERATED UN:

‘ommittad to providing and improving benefits for unit 4 employeeyg
ilies,

Sincerely and in solidarity,
Daniel JVZ‘{eil
Acting President

st Fee. AA~

Jarel M. Poh ’
Acting Vigce President

Srian F. Dawefrm
Acting Grievance ‘Coordiantor

Richard J. Marrett(bjf)
Acting Treasurer
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. 1 orcasier Sireet

=h 14, 1989 Wellesley, Massachusatis 02181
617/956-1178
617/956-2169

Danny O'Nail
laverick Street
am, HMA (2026

P ME. O'Neil

tk you For your inquiry regarding Blue Cross Hlue Shield
‘er Dental and Master Vision. I have bean directly
Wlved in the development of proposals and the implementa-
| of dantal and vision plans for most of the Health and
‘are Funds that were formed for various Statae Employees
‘A3 during the past few years.

we discussed I have included literature regarding the
al and wvision plans. These plans can be tajlored to
your needs, For a group your size the typical dantal
would cost detween 55.00 and $6.0Q par week per mamber
vision would cost between .45 and .55 Par week per member.
irm rate would be developed based upon the benafits
cted, age, sex, and marital status of members and past
ization of dental.and vision benefits.

‘e Massachusetts Correction Officers ware to establish
‘parate Health and Welfare, Fund Blue Cross Blye Shield
d help in the implementation and administration af the
. We would utilize our statewide network of regicnal
tes and representatives to do on-site enroliment and
ition. Eignty~five percent of all dentists in Massachu-
5 participate. Dentists flle claims directly te us,
tby, eliminating the need for your members to get invelved
Paperwork.

te review the enclosed information and call me if you
any questions. I look forward to westing with you and
r buard members.

irely 2
[ 4&;7

* King
ler

<
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APPENDIX T:0

s %'E}.@ j@(gamwumaﬂ,gfw
3 @g Grecutise Qe of Houran Siroices
. G4 Departnent of Gonnection.
100 Camdbuuclpe Shast, Dosdan, 12203

0 Commd s81cner
Deputy Ceendssicrer
Aszoalate Commianioners
Supenin ts
TROM: Jeffrey, lger, Directer of Employee Relatims
RE: Initial Camormveslth Proposal to Allisnce
DATE: March 31, 1989
Enclosed you will fim a copy of the inmitial
’ prescrned o il 2 20, To0 Commerrweal th Pm:pcsal which was
The following is a brief SUEry of the ecenanie partion of this proposal;
M Mo increase in first year.  fased jen!
phs . on Unien's acceptanee of no
m;:ari;: first yesr. (ER would ¢asider increase in secemd and
Shift Differentisl o Increass
Laave Earred tine to replace vacation, personnel and sick leave.

Brployes expermes Yo inerease

Health ¢ Welfure Reduc;'lé:ms.l.th's contribution to $3.00 per week for

.

Grow Irwrsnee Reduce Cemmormvenlth's c
208 TSurance th's e My I
908 g ribution to Medical Inmmanee

Dependent Care No funding

& Career Laddern No fzding
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