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Pursuant to the Massachusetts Environmental Policy Act (MEPA; M.G.L. c. 30, ss. 61-62L) and
Section 11.09 of the MEPA regulations (301 CMR 11.00), I hereby establish a Special Review
Procedure (SRP) to guide MEPA review of shellfish aquaculture projects proposed on sites licensed by
municipalities and whose operations are permitted by the Division of Marine Fisheries (DMF).

The draft SRP was published in the Environmental Monitor on August 10, 2022 for a 20-day
public review and comment period. I received 6 comments, including from the Provincetown Shellfish
Department, Wellfleet Shellfish Constable, and several nonprofit organizations including MassAudubon,
Massachusetts Bays, and The Nature Conservancy. Comments are generally supportive of the effort to
streamline regulatory review for smaller, less impactful aquaculture projects, but emphasize the
importance of considering the cumulative impacts of multiple operations sited in close proximity to one
another. Comments also request that the scope and scale of the SRP be broadened to provide for a
review of best management practices for aquaculture activities as a whole. As noted below, this SRP is
proposed as a 1-year pilot to create a consistent review procedure for shellfish aquaculture projects,
while allowing for reporting of cumulative impacts of projects located within the same waterbody.
Participating Agencies will use the data collected during the 1-year pilot period to consider a broader
permitting framework and associated MEPA reviews for aquaculture activities as a whole.
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Background

On August 16, 2018, the DMF requested that the Secretary of Energy and Environmental Affairs
(EEA) create a Special Review Procedure (SRP) (the “2018 DMF request”) for shellfish aquaculture
projects in the Commonwealth. As requested by DMF, notice of the request was published in the
September 5, 2018 Environmental Monitor, which commenced a 20-day public comment period. I
received comments on the 2018 DMF request from state agencies, regional planning commissions,
environmental groups, and organizations working in support of the marine aquaculture industry. All
comment letters expressed support for the request to establish an SRP. While a draft SRP was not
published with the 2018 DMF request, the request letter indicated that the SRP would facilitate the
development of a state-wide Massachusetts Aquaculture Permitting Plan (MAPP) that would support both
private and municipal aquaculture activities. The DMF proposed to work with partner EEA agencies and a
Citizen’s Advisory Committee (CAC) to develop environmental and public use standards that would be
incorporated into the MAPP. The scope of the MAPP was envisioned to be broad and include shellfish
propagation and restoration projects, and as warranted, other activities such as macroalgae and finfish
culture. The MAPP would then allow for streamlined MEPA reviews of projects satisfying the standards and
best practices set forth in the MAPP.

Since the publication of the 2018 DMF request, DMF and partner EEA agencies have continued
to convene to discuss the SRP request. DMF also launched a website! to provide permitting guidance for
Massachusetts aquaculture projects. However, given the large scope and scale of the SRP as originally
contemplated and the lack of best management practices for newly emerging aquaculture activities,
DMF, in consultation with EEA agencies, has requested that the Secretary establish a more focused SRP
to streamline review of smaller shellfish aquaculture projects, while EEA agencies continue to consider
a broader permitting framework for aquaculture activities. As noted, comments received on this SRP
reiterate a desire to develop a broader permitting framework and associated MEPA review that would
result in identification of best management practices for the industry. I am establishing this SRP as a 1-
year pilot and anticipate that data collected on shellfish aquaculture projects will be used by
Participating Agencies in consideration of this broader effort.

Purpose of the SRP

DMF has requested that the Secretary establish this SRP pursuant to 301 CMR 11.09(4)(a) and
(e). DMF engages in the certification of municipal licensing and permitting of shellfish aquaculture,
along with various other state, local and federal agencies including the Massachusetts Department of
Environmental Protection (MassDEP), the Natural Heritage and Endangered Species Program (NHESP),
U.S. Army Corp of Engineers (USACE), and local Conservation Commissions. This SRP is proposed
only for aquaculture activities associated with “Class 3 / Type 1” permits issued by DMF under 322
CMR 7.01(4)(c) and 322 CMR 15.04(1)(a)3. and 15.04(1)(b)1. (“Authorizes an open water system with
minimal structures and no feeding” for “Shellfish”).

Under M.G.L. c. 130, § 57, a city or town, after public notice and hearing, may grant a shellfish
aquaculture license to any person to undertake shellfish aquaculture activities at all times of the year in,
upon, or from a specific portion of coastal waters of the Commonwealth, of tidal flats or land under
coastal waters. The license may authorize the following activities: (1) to plant and grow shellfish,

! https://www.massaquaculturepermitting.org
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bottom/off bottom culture; (2) to place shellfish in or under protective devices affixed directly to the
tidal flats or land under coastal waters, such as boxes, trays, pens, bags, or nets; (3) to harvest and take
legal shellfish; (4) to plant cultch for the purpose of catching shellfish seed; and (5) to grow shellfish by
means of racks, rafts or floats. The city or town may issue the license only after the DMF director
certifies that “issuance of a shellfish aquaculture license and operation thereunder will cause no
substantial adverse effect on the shellfish or other natural resources of the city or town.” Failure of the
director to so certify is deemed a denial of the shellfish aquaculture license. Shellfish aquaculture
licenses issued pursuant to M.G.L. c. 130, § 57 are subject to rules and regulations promulgated by
DMF, and may be conditioned by DMF as the director deems necessary and appropriate.

DMF certifications under M.G.L. c. 130, § 57 (“Section 57 Certifications”) are deemed to be an
“Agency Action” for purposes of MEPA review because they constitute a “permit, license, certificate,
variance, approval, or other entitlement for use, granted by an Agency for or by reason of a Project.” 301
CMR 11.02 (definition of “Permit”). Specifically, they constitute, together with the municipal license, an
“approval” and “entitlement for use” for a specific portion of coastal waters for purposes of carrying out
shellfish aquaculture; failure of DMF to issue the certification is deemed a denial of the shellfish
aquaculture license. Most aquaculture sites range from 0.5 to 2 acres in size, and utilize gear (cages or
tents) that are removed seasonally and result in minimal, if any, permanent impact to land under coastal
waters. Because these types of operations are expected to have minimal adverse effects on protected
areas and resources, state authorizations are often limited to DMF’s Section 57 Certification and
shellfish propagation permit. Projects that have the potential to result in greater or more permanent
impacts, such as the placement of cultch directly on the ocean bottom and larger scale private
aquaculture sites, often require additional state authorizations, including a M.G.L. c. 91 License and/or
401 Water Quality Certification (WQC) from MassDEP and, if federal permitting is required, a federal
consistency determination from the Massachusetts Coastal Zone Management (CZM) office. If the site
is located in mapped rare species habitat, it also requires additional consultation and/or permitting
through NHESP.

This SRP is intended to increase the efficiency of MEPA reviews for aquaculture projects that
require a DMF Section 57 Certification, but for which no other Agency Action independently triggers
the need for MEPA review. For these smaller projects, with predictable and minimal individual impacts,
DMF seeks an alternative, more efficient, MEPA review process. This SRP also seeks to ensure that the
cumulative impacts of multiple projects proceeding in a similar time frame within the same embayment,
including potential impacts to wetlands, eelgrass, rare species habitat, and navigable waters, can be
reviewed through MEPA in coordination with Participating Agencies. This SRP shall be implemented as
a 1-year pilot, and shall be modified as appropriate after such period.

To facilitate MEPA review in accordance with this SRP, DMF has developed an Aquaculture
Description Form (the “DMF Aquaculture Description Form™), to be submitted by the project proponent
when requesting a municipal license and associated Section 57 Certification, for purposes of disclosing
site-specific information about the proposed aquaculture activities, gear types, potential environmental
impacts, and cumulative impacts when considering other similar activities proposed in the same
embayment during a similar time frame. The DMF Aquaculture Description Form will also be used to
determine whether the project is subject to the size thresholds established under this SRP and/or may
require Agency Actions other than the Section 57 Certification such that this SRP is not applicable. The
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form will solicit information related to the project’s environmental impacts and benefits relative to
Environmental Justice (EJ) populations.

SPECIAL REVIEW PROCEDURE

To effectuate the purposes set forth above, I hereby establish this SRP to guide MEPA review of
shellfish aquaculture projects authorized by DMF through a Section 57 Certification and a Class 3 /
Type 1 propagation permit under 322 CMR 7.00 and 15.00. I find that this SRP serves the purposes of
MEPA, including providing meaningful opportunities for public review, analysis of alternatives, and
consideration of cumulative environmental impacts. The acreage of the entire project site will be
considered for determining the applicability of the categories outlined below.

Project Sites of 10 or More Acres (> 10 acres)

Any shellfish aquaculture sites of 10 or more acres will not be subject to this SRP, and will be
required to follow normal MEPA procedures. In most cases, these projects will trigger the 10 acre (EIR)
threshold for alteration of “any other wetlands” under 301 CMR 11.04(3)(a)l1.b.

Projects Sites of Greater than 2 acres but Under 10 Acres (> 2 acres but <10 acres)

Shellfish aquaculture projects in this size range that require a DMF Section 57 Certification, but
no other Agency Actions, are eligible for the MEPA review procedures as described in this SRP.
Shellfish aquaculture projects in this size range that require another Agency Action (in addition to
DMEF’s Section 57 Certification) are not eligible for the MEPA review procedures described in this SRP
and must undergo normal MEPA procedures.

If no other Agency Action has been identified for the project other than the DMF Section 57
Certification, projects that are greater than 2 acres but under 10 acres in size shall be permitted to file a
copy of the DMF Aquaculture Description Form and DMF’s conditional certification letter (the “MEPA
Aquaculture Filing”) to the MEPA Office in lieu of filing an Environmental Notification Form (ENF).
The DMF Aquaculture Description Form shall attach a cumulative impacts summary, described in Part
IV below. The MEPA Aquaculture Filing shall be published in the Environmental Monitor for a 20-day
comment period, and the Secretary shall issue a Certificate within 10 days thereafter determining
whether further review is warranted. If no review is required, the Certificate shall determine that the
filing adequately and properly complies with MEPA and its implementing regulations. The Secretary
may establish a standard format for such Certificates. If, based on comments received and consultation
with Agencies, the Secretary determines that further review is warranted, the Secretary may issue a
Scope for a Draft or Single Environmental Impact Report (EIR).

For any project located within 1 mile of an EJ population, the project proponent shall also
include in the MEPA Aquaculture Filing, as an attachment to DMF Aquaculture Description Form, a
supplement containing information describing the surrounding EJ populations and disclosing potential
environmental impacts and benefits for such populations. The MEPA Office may provide a standard
form to be used for this purpose, and such form shall be attached to the DMF Aquaculture Description
Form. Projects subject to this SRP shall be exempt from the requirements of 301 CMR 11.05(4), and I
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hereby find that the standards for a waiver under 301 CMR 11.11(1) are met in light of the burden posed
to proponents and the minimal anticipated impacts of the projects that will be subject to this SRP. Notice
of this SRP was provided on July 22, 2022 by DMF to a list of community-based organizations (CBOs)
and tribes/indigenous organizations provided by the MEPA Office in consultation with the EEA EJ
Director.

Projects Sites of 2 or Less Acres (< 2 acres)

If no Agency Action other than the Section 57 Certification independently triggers the need for
MEPA review, projects that are 2 or less acres in size shall be exempt from any MEPA filing
requirement. This provision does not exempt the project from other state permitting requirements that
may apply to projects of any size, including a MassDEP c. 91 license, 401 WQC, and consultation
and/or “take” permit from NHESP under the Massachusetts Endangered Species Act (MESA).>

Cumulative Impacts

Upon conditional certification of a license site, DMF shall coordinate with all project proponents
to provide a cumulative impacts summary that addresses other similar aquaculture activities existing
and/or proposed within the same embayment during a similar time frame to include with the DMF
Aquaculture Description Form. Specifically, such information shall identify other existing and
conditionally certified aquaculture sites, gear types, and acreage within the same embayment
(contiguous waterbody) as the proposed site. DMF shall determine the appropriate form to record this
information, and shall direct the proponent to include this information in the DMF Aquaculture
Description Form. The Secretary’s determination as to whether further MEPA review is required under
Part IT above shall consider the cumulative impacts of the proposed project in combination with other
aquaculture projects proposed within the same embayment within a similar time frame.

Circulation Requirements

Each review document submitted under this SRP must be circulated in accordance with 301
CMR 11.16. Public notice under 301 CMR 11.15(1) is not required.

If a full ENF is required for any projects subject to Part I-IV above, the Proponent must comply
with all requirements set forth in 301 CMR 11.00 and associated policies and protocols.

Term of SRP and Modification

This SRP shall expire one year after the date of signature, unless extended by agreement of the
Parties. If DMF wishes to change any provision in this SRP, it may submit a letter requesting
modification of the SRP. The Secretary will then review the request and issue an Amended SRP if
appropriate.

2All projects located in designated priority habitat for state-listed species according to the Massachusetts Natural Heritage
Atlas, must file with the Natural Heritage and Endangered Species Program (NHESP) pursuant to the MA Endangered
Species Act (MESA), regardless of project size.



EEA# 16583 SRP Certificate September 9, 2022

Conclusion

The signatures below indicate consent to the establishment of a Special Review Procedure and
the provisions outlined in this SRP. In addition, DMF shall obtain, through the DMF Aquaculture
Description Form, a signed acknowledgment and agreement to follow these SRP procedures by
individual project proponents.

Aok, A Code

September 9. 2022

Date Bethany A. Card, Secretary
Executive Office of Energy and Environmental Affairs

September 9, 2022

Date Dan McKiernan
Division of Marine Fisheries

Comments received on the draft SRP:

08/18/2022  Michael Tlusty

08/29/2022  Provincetown Shellfish Department

08/30/2022  MassAudubon

08/30/2022  The Nature Conservancy

08/30/2022  Wellfleet Shellfish Constable

08/30/2022  Massachusetts Bays National Estuary Partnership
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The SRP is deficient in ensuring broader cumulative impacts do not occur. There should be a standard amount (5%) of eelgrass that can be impacted in an embayment, and this should occur across a longer

time period rather than the "during a similar time frame" language in the SRP. Relying on self reporting by growers will likely underreport eel grass, and the term "may" is used as DMF inspection of sites. There

should be formal, objective oversight of the total amount of habitat that is in each embayment.
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Hello

For decades there has been a conflict with permitting aquaculture. It’s necessary for individuals, not municipalities, to go through the permitting process with MA
Dmf so that food safety responsibility is placed on the individual. Environmentally, it’s necessary to look at the entire municipality’s aquaculture as one farming
entity.

20 years ago Provincetown had 1 acre of aquaculture. As we started permitting with MADMEF, we first had the individual grower go through a notice of intent with
the town Conservation Commission. Our next round of permitting included closer to 10 individuals and acreages. After the third round, MEPA offices put a hold
on new and transfer aquaculture for over a year. We had 38 acres of segmented permitting and if it had been individuals applying it would not have triggered

environmental scrutiny.

I believe this is the problem at the origin and center of environmental permitting for aquaculture. The draft SRP sets up a scenario similar to the original problem.
Permitting will continue in a segmented fashion, flying under the radar and eventually have cumulative impacts beyond MEPA office thresholds. We will be back

to where we started.

This process needs to be an evaluation of each municipality as a single farming entity. The responsibility for this should be on the municipality. Section 4 of the
SRP entitled: cumulative impacts is the only portion of the document dealing with the true issue. The proposed solution seems to fall in a subjective gray area. Ten
individuals needing individual propagation permits (food safety and shellfish health) could put in 1 acre grants. If the secretary sees a cumulative affect triggering
an ENF, the document would need to squarely make that the responsibility of the Town and not the tenth individual.

Basically individuals growing and harvesting shellfish have to be responsible for food safety. The municipality should be responsible for cumulative impact. The

SRP is written in a way that doesn’t address long-standing issues. Thank you Steven Wisbauer

Provincetown Shellfish Constable
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On behalf of Mass Audubon, | submit the attached comments on the draft Special Review Procedure (SRP) for Shellfish Aquaculture proposed by the Division of Marine Fisheries (DMF). Mass Audubon supports
the continued development of the aquaculture industry in Massachusetts, with appropriate geospatial planning and best management practices (BMPs). We recognize that some forms of aquaculture can have
water quality benefits as well as economic value. We also support the use of shellfish restoration projects for Living Shorelines and other coastal resiliency projects, and recommend that regulatory streamlining
be implemented to provide pathways for those projects to advance. This should include provisions allowing for no harvest sanctuaries for projects with goals primarily focused on habitat restoration, water
quality, and climate resiliency. The current regulatory structure does not support those types of shellfish propagation projects.

As proposed, the SRP is likely to result in more than minimal individual and cumulative impacts. A Programmatic review that first establishes appropriate locations and BMPs would be a more appropriate
vehicle for planning and streamlining permitting for new aquaculture. Mass Audubon has observed that intertidal and nearshore aquaculture projects are resulting in impacts including plastic debris,
compaction, and displacement and disturbance of wildlife such as breeding and migrating coastal waterbirds. The potential impacts on other important habitat features such as eelgrass, including former
eelgrass sites that may have the potential to re-grow if the site is not occupied by aquaculture, are unclear.

Mass Audubon recommends that instead of this SRP, DMF conduct a planning process and develop BMPs, consistent with the Massachusetts Ocean Management Plan. This should be conducted through an
open and inclusive public planning process, which could utilize the Programmatic Review provisions in the MEPA regulations.

Mass Audubon would welcome the opportunity to engage with DMF and other organizations to provide further input.

Please see the attached letter for additional detailed comments.
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"k Mass Audubon

Policy & Advocacy Team

208 South Great Road, Lincoln, MA 01773
781.259.2172 hricci@massaudubon.org

August 30, 2022

Secretary Bethany Card

Executive Office of Environmental Affairs
Attention: MEPA Office

100 Cambridge Street Suite 900

Boston, MA 02114

Via Email: page.czepiga@mass.gov

Re: Draft Special Review Procedure, Shellfish Aquaculture

Dear Secretary Card

On behalf of Mass Audubon, | submit the following comments on the draft Special Review Procedure
(SRP) for Shellfish Aquaculture proposed by the Division of Marine Fisheries (DMF). Mass Audubon
supports the continued development of the aquaculture industry in Massachusetts, with appropriate
geospatial planning and best management practices (BMPs). We recognize that some forms of
aquaculture can have water quality benefits as well as economic value. We also support the use of
shellfish restoration projects for Living Shorelines and other coastal resiliency projects, and recommend
that regulatory streamlining be implemented to provide pathways for those projects to advance. This
should include provisions allowing for no harvest sanctuaries for projects with goals primarily focused
on habitat restoration, water quality, and climate resiliency. The current regulatory structure does not
support those types of shellfish propagation projects.

As proposed, the SRP is likely to result in more than minimal individual and cumulative impacts. A
Programmatic review that first establishes appropriate locations and BMPs would be a more
appropriate vehicle for planning and streamlining permitting for new aquaculture. Mass
Audubon has observed that intertidal and nearshore aquaculture projects are resulting in impacts
including plastic debris, compaction, and displacement and disturbance of wildlife such as breeding and
migrating coastal waterbirds. The potential impacts on other important habitat features such as
eelgrass, including former eelgrass sites that may have the potential to re-grow if the site is not
occupied by aquaculture, are unclear.

The 2021Massachusetts Ocean Management Plan! identifies the need for additional planning and BMPs

for aquaculture:
Since the 2015 ocean plan, several shellfish-related initiatives were undertaken,
including the Massachusetts Shellfish Initiative (MSI) and the Massachusetts Aquaculture
Permitting Plan (MAPP). MSI involved EEA agencies, academics, shellfishermen, and
environmental advocacy groups working together to create a strategic plan to maximize
the economic, environmental, and social benefits of shellfish in Massachusetts. The
MAPP project, assisted by ocean planning leadership and momentum, drew together
multiple agencies to clarify the environmental permitting process for aquaculture in
Massachusetts, resulting in a website outlining the permitting process and identifying
important standards. The next steps of the MAPP project include determining best

1 https://www.mass.gov/service-details/2021-massachusetts-ocean-management-plan, p.38

www.massaudubon.org/advocacy
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practices to minimize impacts and laying out a framework to assess cumulative impacts
of aquaculture projects. (p.38) [emphasis added]

There are 94 aquaculture sites, occupying 226 acres, according to the 2021 Ocean Management Plan.
No data has been presented on the impacts of aquaculture facilities to date. There has been no
systematic documentation or assessment of individual or cumulative impacts on marine debris,
benthos, horseshoe crabs, birds, eelgrass, or other resources potentially impacted. Since there is
no program of baseline and follow up monitoring in place, there is no mechanism to objectively assess
individual or cumulative impacts.

The MAPP is focused on guiding commercial aquaculture operators on how to obtain permits
(www.massaquaculturepermitting.org/). The web tool and resources developed through MAPP provide
overviews of the various permitting processes. These materials do not provide analysis or guidelines on
how to avoid and minimize impacts to coastal or marine resources and wildlife, other than referring to
other, pre-existing permitting processes. The BMP document on the state’s website
(www.mass.gov/service-details/aquaculture) is more than a decade old. It also is focused primarily on
“how to” for aquacultural proponents, with only brief mentions of habitat and wildlife considerations,
with references to the agency permitting processes.

Proposed SRP: The SRP would exempt new shellfish aquaculture projects from MEPA review if the
project is under 2 acres in size, and provides for simplified notification procedures for projects between
2 and 10 acres in size, eliminating filing of an Environmental Notification Form and opportunity for
public comments through MEPA. Eligible projects are those where the only state permit required is the
DMF Section 57 Certification. However, a footnote in the proposed SRP provides that if it is
determined after the Section 57 Certification is issued that other state permits are needed, the project
can still escape MEPA review through a determination by the Agency and Secretary that no MEPA
review is required. This could eliminate opportunities for public review through MEPA even if a
permit is subsequently required such as a 401 Water Quality Certification, a permit under the
Massachusetts Endangered Species Act, or a Superseding Order of Conditions from the Department of
Environmental Protection (DEP) on a wetlands appeal.

Eligible projects are those under 322 CMR 15.04(1)(a)3. and 15.04(1)(b)1 that are “an open water
system with minimal structures and no feeding” for “Shellfish.” The definition of “Minimal Structures”
in the DMF regulations are those that do not require an Individual Permit from the U.S. Army Corps of
Engineers under the Massachusetts General Permit?. The Army Corp permit allows “the installation of
buoys, floats, racks, trays, nets, lines, tubes, containers, and other structures” without the need for an
Individual Permit. The proposed SRP refers to the use of “boxes, trays, pens, bags, or nets.”

Impacts of Concern: While the DMF regulations define these projects as involving “minimal
structures,” the cumulative impacts of these structures and devices is likely in fact more than minimal.
Impacts may include habitat displacement and unintentional release of plastic debris into the marine
environment, which has been observed around some aquaculture sites. The proposed Aquaculture
Description Form includes a section on bird deterrence plans for floating aquaculture. No information
has been submitted on the impacts of these measures on birds or the environment (e.g. the use of zip
ties is mentioned, and these may result in plastic debris). Impacts on eelgrass including interference
with potential reestablishment of former eelgrass beds should be considered. In addition, it should be
noted that some intertidal projects are being accessed by ATVs or pickup trucks, and the impacts of
those activities (e.g. compaction, effects on benthos, disturbance of breeding or staging birds) have not
been assessed in a systematic way.

2 https://www.nae.usace.army.mil/Portals/74/docs/requlatory/StateGeneralPermits/MA/PN-GPFinal-
RevApril2018.pdf?ver=2018-07-31-142949-100
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Proposed Cumulative Impact Summary is Inadequate: The proposed SRP would require new
projects to submit standard information on a DMF Aquaculture Description Form. We support the use
of a standard form to gather and compile information on project locations, dimensions, gear types, and
practices. This will not, however, provide information sufficient for DMF to prepare a cumulative
impacts summary, since there will be no monitoring of the impacts of these projects on resources.
Furthermore, the proposed process would be conducted solely by DMF and the project proponents,
without opportunity for input from the public or local conservation commissions. It is unclear whether
other agencies such as the Natural Heritage and Endangered Species Program (NHESP), DEP, or the
U.S. Fish and Wildlife Service will be consulted in this cumulative assessment. The SRP is proposed as
a one-year pilot, but with the possibility of extension for indefinite periods of time with approval of the
Secretary. There is no provision for public dissemination of the cumulative summary after one year or
future dates, nor any opportunity for public comment.

In conclusion, Mass Audubon recommends that DMF conduct a planning process and develop
BMPs, consistent with the Massachusetts Ocean Management Plan. This should be conducted
through an open and inclusive public planning process, which could utilize the Programmatic Review
provisions in the MEPA regulations. The entities involved in this planning should be broadened from
the existing MAPP participants, to include additional expertise on habitat and wildlife from federal and
state agencies, nonprofit organizations, and academia. Following completion of a plan that identifies
locations and BMPs to minimize conflicts with coastal and marine natural resources, MEPA review for
projects consistent with that plan could be streamlined or in some instances potentially eliminated.
However, this SRP is premature at this time given the lack of information on existing and potential
future individual and cumulative impacts and BMPs to avoid, minimize and mitigate those impacts.

This regulatory review process should also address streamlining for shellfish restoration projects,
including a permitting pathway for projects where the primary goals are for habitat restoration and
climate resilience rather than commercial harvesting.

Mass Audubon would welcome the opportunity to engage with DMF and other organizations to provide
further input.

Sincerely,
Z - }/dd/ >
Z"; %/ma‘l/ &t
E. Heidi Ricci

Director of Policy and Advocacy

Cc: Christian Petitpas, DMF
Lisa Rhodes, DEP
Jon Regosin, NHESP
Eve Schluter, NHESP
Dorothy McGlincy, Massachusetts Association of Conservation Commissions
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Page Czepiga August 30, 2022
Assistant Director
Massachusetts Environmental Policy Act

Submitted via MEPA public comment portal
RE: Special Review Procedure Request #16583, “Shellfish Aquaculture”
Dear Ms. Czepiga,

Thank you for the opportunity to comment on this request for a Special Review Procedure for siting of
shellfish aquaculture. The Massachusetts Bays National Estuary Partnership has a long-term investment
in the protection of coastal habitats in Ipswich Bay, Massachusetts Bay, and Cape Cod Bay, dating to the
designation of the area as an Estuary of National Significance under Section 320 of the Clean Water Act.
With this designation, we are mandated to develop a Comprehensive Conservation and Management Plan
(CCMP), including targets for coastal habitat extent and condition. MassBays recently completed a
process to determine achievable goals for eelgrass extent and improved health which are illustrated in our
Ecohealth Tracking Tool (www.MassBaysEcohealth.org), and will be incorporated into a final CCMP later
this year.

We are concerned that the SRP as proposed runs directly counter to the potential for expansion of
eelgrass by natural or assisted restoration.

During the May 20th Shellfish Advisory Panel meeting (accessed via the recording provided in the filing),
the current process for certification of aquaculture licenses was described as a burden for smaller farmers.
Several references were made to the 26 pages plus attachments required for applicants. We agree that this
can be a barrier, and suggest that rather than simply reducing the number of pages required to a bare
minimum, the SRP should provide a more focused review process. In this way, reviewers will have
documentation of potential beneficial and adverse impacts to nearshore habitat, especially eelgrass, a
designated Special, Sensitive, or Unique (SSU) habitat under the Massachusetts Ocean Plan.

Eelgrass communities form landscapes of varying size and density from individual shoots, to discrete
patches, to expansive meadows. These communities undergo continuous transformation due to a host of
environmental conditions, and they can expand, contract, appear, and disappear along a temporal scale
that ranges from annual to decadal.»2 Winter storms, acute water quality impairment events, natural
temperature fluctuations and physical disturbances can significantly influence the extent and density of a
meadow in any given year. To rebound after disturbance, the meadow can recolonize via seed dispersion
(generally within 50 m of parent plants3) or by lateral clonal expansion which averages a 16 cm/yr
expansion rate.4 If a farm is installed in an area currently devoid but historically suitable for eelgrass, the
eelgrass is unlikely to recolonize if aquaculture equipment is occupying the area, and if access/operations
routinely disturb the sediment.

Shoot density, or the number of eelgrass plants in a given unit of area, is a confounding component of
eelgrass mapping and resource management. Studies have documented that eelgrass patches of any
density are associated with increased biodiversity and abundance.s Still, there is currently no regulatory
definition of an eelgrass meadow in Massachusetts, much less one that describes the meadow based on
density or patchiness metrics. This results in reduced resource protection when activities are proposed in

We envision a network of healthy and resilient estuaries, sustainable ecosystems that support the life and
communities dependent upon them.



the low-density, difficult-to-detect portions of the meadow that are the most likely areas to be in a state of
temporal flux.

Unfortunately, our ability to take these characteristics into account in Massachusetts waters is
constrained by a lack of frequent eelgrass mapping or conditions assessments. For example, MassDEP
maps eelgrass on a 5-year cycle, meaning that any one location is mapped only every five years. Beyond
acreage, Massachusetts has no state-wide program for assessing eelgrass health, and yet this is an
important indicator of overall habitat sustainability. Finally, Massachusetts does not have a standard
protocol for determining eelgrass presence/absence at the site-specific level, especially with regard to
density, thus leaving it up to applicants to determine whether a site impinges on established eelgrass
habitat or not.

The proposed SRP does not take these habitat characteristics or mapping and assessment constraints into
account. As a result we would anticipate multiple adverse impacts, including loss of existing, lower-
density eelgrass beds; reduced potential for regrowth in historical eelgrass growing areas, and
undocumented impacts.

We urge you to incorporate a more specific Aquaculture Description Form into the SRP application
package. The form currently requests that proponents self-report eelgrass presence at their proposed site.
As currently presented, the form could be an incentive for proponents to under-report or remove eelgrass
to gain approval. To facilitate review of potential impacts, the form should be accompanied by a standard
protocol to be used for assessing and documenting presence/absence of eelgrass in and adjacent to the
proposed site. The protocol should include:

1. Recommended survey time-of-year to coincide with active eelgrass growth.

Preferred mapping method(s) and photo-documentation to assess eelgrass density. MassBays
considers eelgrass of any density part of the meadow-community, a definition supported by the
inter-agency Massachusetts Seagrass Working Group (MSWG). To address the need for a
scientifically-based operational definition, the MSWG is currently drafting such a definition and
plans to disseminate it along with management recommendations in a white paper.

3. Reference to eelgrass presence/absence in historic eelgrass maps. Assessment of the historical
context of a site brings into consideration the complex above- and below-ground dynamics of an
eelgrass meadow, and thus suitable areas can be better protected for future restoration, whether
natural or intentional. We suggest that leases should not be certified in areas that showed eelgrass
within the previous 10 years based on local and/or statewide mapping programs. This approach
has precedence: Connecticut Department of Energy and Environmental Protections’ Long Island
Sound Blue Plan takes historic eelgrass sites into account for aquaculture siting decisions
(https://portal.ct.gov/DEEP/Coastal-Resources/LIS-Blue-Plan/Long-Island-Sound-Blue-Plan-
Home).

We also ask that you will consider the following recommendations prior to implementation of the SRP:

e The SRP should apply to all projects greater than 0.5 acres, rather than a 2-acre minimum. This
standard aligns with the wetlands protection act requirements, and affords protection for eelgrass
comparable to that for salt marsh. The higher minimum project size subject to review fosters a
perception that eelgrass meadows are “less-than” habitat, when in fact eelgrass will likely become
even more important to sustaining our coastal systems as climate change advances.

e The SRP should not be implemented until a process for tracking cumulative impact is in place,
and a proposed limit to cumulative impact is drafted and shared for public comment. Simply
documenting loss is not adequate for protection of the resource, nor is it sustainable resource
management.

We envision a network of healthy and resilient estuaries, sustainable ecosystems that support the life and
communities dependent upon them.



e  During the Shellfish Advisory Panel meeting, reference was made to family members applying for
adjacent aquaculture licenses. The SRP review should have a specific trigger for investigating
potential segmentation of larger projects to avoid full MEPA review.

Finally, we understand that this approach is a one-year pilot. Any intention to implement the SRP beyond
the pilot year should be subject to public comment. To facilitate assessment of its effectiveness, DMF
should take up the following evaluation steps during the pilot year:

e Demonstrate and share results of DMF’s protocol for documenting and assessing the cumulative
impacts of aquaculture permits to eelgrass. The SRP should not be continued if we cannot track
and respond to unacceptable impacts over time.

e Refine the standard protocol for site assessment (which we describe above, to be provided as an
attachment to the Aquaculture Description Form) as needed.

e Prepare a summary report and map of leases granted under the SRP to accompany any proposal
to continue implementation beyond the pilot year.

e Demonstrate outreach and enforcement efforts to prevent unauthorized expansion beyond
certified aquaculture areas or placement in SSUs. This should include site visits — note that state
regulators conduct their own site visits prior to licensing where eelgrass may be impacted in
Florida (https://www.fdacs.gov/content/download/76600/file/FDACS-P-01758-Shellfish-
Aquaculture-Leasing-Process-TB06.pdf), New Jersey
(https://www.nj.gov/dep/fgw/pdf/marine/shellfish leasing policy atlantic.pdf), and Rhode
Island (personal communication, Coastal Resources Management Council).

e Partner with researchers to monitor changing conditions in adjacent eelgrass (positive or
negative) for a subset of leases, to evaluate the effectiveness of the 25’ buffer and document
potential benefits to eelgrass of aquaculture installations.

Thank you again for the opportunity to comment. We look forward to working with you to advance
aquaculture siting that is sustainable not only for shellfish production, but for the larger estuarine system.

Sincerely,

Pam DiBona

Executive Director
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Bethany A. Card, Secretary

Executive Office of Energy and Environmental Affairs
100 Cambridge Street, Suite 900

Boston, MA 02114

RE: Aquaculture Special Review Procedure

August 30, 2022

Dear Secretary Card,

Thank you for your leadership on coastal restoration and aquaculture.

I am writing to respectfully submit this letter in general support of the Division of Marine
Fisheries’ (DMF) request that the Executive Office of Energy and Environmental Affairs (EEA)
authorize the establishment of a one-year pilot Special Review Procedure (SRP) for certain
aquaculture projects. We believe that this pilot program will ensure environmental safeguards
related to aquaculture development while fostering permitting efficiencies for a critical sector
contributing to ecosystem recovery and the blue economy.

The Nature Conservancy (TNC) is an international conservation organization working to deliver
lasting solutions to complex environmental challenges that result in a world where people and
nature thrive. We know that coastal resources around the globe and here in Massachusetts are
heavily utilized and impacted by land use practices and nearshore development. TNC continues
to work toward scaling interventions that address coastal environmental degradation. Our work
has focused on advancing nature-based solutions including shellfish restoration and more
recently harnessing the power of the aquaculture industry to deliver positive environmental
outcomes, namely water quality and functional habitat improvements
(www.nature.org/massaquaculture).

TNC respectfully requests that the pilot SRP, if implemented, undergo a formal review that
engages stakeholders to help inform any future action and adaptive management. Additionally,
we request that the SRP be utilized as an opportunity for learning and developing best
management practices, particularly related to cumulative impacts of aquaculture-environmental
interactions. We request EEA provide additional resources, such as full-time staff, to DMF or
other EEA agencies or partners that are necessary to ensuring cumulative impacts research,
program review, a transparent process, and stakeholder input.

The scale of the environmental challenges facing our coastal communities and environment is
only growing and efficient permitting for projects that result in positive environmental outcomes
is critically important. Should the aquaculture pilot SRP prove beneficial, we request that
information gleaned from the process be incorporated into ongoing efforts to improve permitting
processes and efficiencies for ecological restoration projects.

In a best-case scenario, the pilot SRP would introduce efficiencies in permit review for
environmental impacts from aquaculture industry development -- a benefit to project proponents
and permit reviewers, alike. Please accept this letter of general support for establishing an


http://www.nature.org/massaquaculture

aquaculture pilot SRP, with suggestions for its implementation and consideration of other project
types, to improve environmental permitting efficiencies. Thank you for your time and
consideration. Please feel free to ask any questions. | can be reached at stephen.kirk@tnc.org.

Respectfully,

A

Stephen Kirk
Director, MA Coastal Program
The Nature Conservancy

Stephen.kirk@tnc.org 508-274-0775
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Aquaculture SRP

Nancy Civetta <Nancy.Civetta@wellfleet-ma.gov>
Tue 8/30/2022 4:11 PM

To: MEPA (EEA) <mepa@mass.gov>

CAUTION: This email originated from a sender outside of the Commonwealth of Massachusetts mail
system. Do not click on links or open attachments unless you recognize the sender and know the
content is safe.

Dear Ms. Card:

The Special Review Procedure (SRP) seems like a good way to collect needed information about new proposed
aquaculture sites and provides a seemingly more efficient and easier way to proceed for most folks looking to get
into the aquaculture business. We agree that the process needed simplification and believe that the proposed
SRP achieves that goal. We hope that the cumulative impacts section that DMF will provide by working with the
municipality and project proponents will not present any obstacles to what should turn out to be a less
complicated and more prompt process. We thank you for your efforts in making this process a way to honor the
needed public participation with transparency and accountability yet through a more timely and accessible
procedure for the applicants. We appreciate your support of the aquaculture industry, which in Wellfleet in 2019
was worth close to $8M to the town’s shellfishing community. Shellfishing is the largest year-round contributor to
our local economy and providing more manageable avenues to spur the next generation to become involved in it
is a win for everyone, including the state.

Sincerely,
Nancy Civetta

Nancy Civetta

Shellfish Constable

Town of Wellfleet

C: 617-901-7193

0:508-349-0325

E: nancy.civetta@wellfleet-ma.gov

300 Main St.

Wellfleet, MA 02667

Check for news and updates on Facebook.
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