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CONFLICT OF INTEREST OPINION
NO. EC-COI-8448

FACTS:

You are a private attorney and are a candidate for
the office of seleceman in the Town of ABC (Town), a
town whose population exceeds five thousand. Your law
partner currently represents a plaintiff in a lawsuit
against the Town alleging that the Town improperly
refused to grant a permit. Following a judgment in
Superior Court in favor of the Town, the plaintiff has
filed a notice of appeal in the Appeals Court, and your
partner will be representing the plaintiff in the appeal.
The by-laws of the Town authorize the board of select-
men to settle or defend any lawsuits brought against the
Town. Pursuant to these by-laws, the board of select-
men may consult with its actorney over the lawsuit and
discuss litigation strategy, settlement strategy and costs.

QUESTION:

Assuming that you are elected as a selectman, what
limitations would G.L. C. 268A place on your partner
with respect to the lawsuit?

ANSWER;

Upon the assumption of office as selectman, your
partner will be prohibited from continuing his represen-
tation of the plaintiff in the lawsuit.

DISCUSSION:

Following your election as a member of the board
of selectmen, you will be a “municipal employee" for the
purposes of G.L. c. 268A. See, G.L. c. 2684, §l(g):
District Attorney for the Hampden District v. Grucdi,
1981 Mass, Adv. Sh. 2125, 2128. Status as a municipal
employee will result in restrictions on the activities of
both you and your law partner. In particular, under
G.L. c. 268A, §18(d), a partmer of a municipal
employee is prohibited, in relevant part, from acting as
the attorney for anyone other than the municipality in
connection with any particular matter in which the
municipality is a party and which is the subject of the
official responsibility of the municipal employee. The
lawsuit against the Town is a “particular matter” in
which the Town is a party. See, G.L. c. 2684, §1(k).
Therefore, the propriety of your partner's representa-
tion of the plaintiff in the lawsuit turns on whether the
lawsuit would be within your official responsibility as a
member of the board of selectmen. “Official respon-
sibility” is the direct administrative or operating
authority, whether intermediate or final, and either
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exercisable alone or with others, and whether personal
or through subordinates, to approve, disapprove or
otherwise direct agency action.” G.L. c. 268A, §1(i).
Based on the information which you have provided, the
lawsuit would be a matter within the official respon-
sibility of the board of selectmen. The Town by-laws
expressly authorize the selectmen to settle or defend
lawsuits such as that brought by the plaintiff. Although
the merits of the lawsuit will be decided by the Appeals
Court, the board of selectmen has responsibility for
managing the defense of the lawsuit, including deter-
mining the litigation and settlement strategy. In view of
this accountability, the lawsuit is within the official
responsibility of the board of selectmen. This result will
continue to apply even if you abstain from any par-
ticipation as a selectman in the lawsuit, because official
responsibility turns on the authority to act, and not on
whether the authority is exercised. Buss, The
Massachusetts Conflict of Interest Statute: An
Analysis, 45 B.U. Law Rev. 299, 821 (1965); EC-
COI-83-103; 83-37; 83-29. There are no exemptions
under §18 which would apply te your situation so as to
allow the partner's continued representation following
your election as a selectman. Although §18 {5 provides
an exemption in effect inviting the setting up of a
separate partnership in which a municipal employee has
no interest,!/ this exemption applies only to special
municipal employees.?/ Braucher, Conflict of Interest
in Massachusetts in Perspectives of Law, Essays for
Austin Wakeman Scott 22 (1964). Because the popula-
tion of the Town exceeds five thousand, you are not
eligible for classification as a special municipal
employee.

DATE AUTHORIZED: April 17, 1984
CONFLICT OF INTEREST OPINION
NO. EC-COI-84-50
FACTS:
You were recently appointed as a member of a

local Housing Authority (LHA), and also serve as the
full-time executive director of ABC, a private non-profit

'/ The exemption is {5 provides as follows:

if a parmer of a former municipal employee or of a special
municipal employee is also a member of anather partnership in which the
former or special employee has no interest, the activities of the latter part-
nership in which the former or special employee takes no part shall net
thereby be subject to clause (c) and {d).

'/The definition of special municipal employee in G.L. c. 268A.
§1(n) excludes "a mayor, a member of a board of aldermen, a member of
a city council or a selectman in a town with a population in excess of five
thousand persons. ..



community organization which provides services in the
area. Your ABC salary is derived entirely from a federal
granc to the state Office of Communities and Develop-
ment (EOCD). You state that two of ABC's programs
involve the LHA. The first is a program under which
ABC meets with homeless individuals and assists in
referring them to appropriate housing. LHA is one of
the placement options, and approximately five elderly
homeless individuals are referred annually by ABC to
LHA for application assistance. The second is an evic-
tion assistance program under which ABC provides
informarion and a $400 grant for qualifying tenants
who have been evicted. Approximately ten tenants in
LHA housing units have received assistance under this
program.

Prior to your appointment as an LHA member,
you estimate that you spent approximately two hours
weekly in ABC administrative functions related to these
two LHA programs. Since your appointment, you have
delegated all of your responsibilities related to LHA
programs to the ABC director of community programs.
You have also refrained from participation as a LHA
member in any eviction-related matters in which ABC is
involved or likely to become involved.!/

QUESTION:

Does G.L. c. 268A permit you to serve as a LHA
member while remaining the executive director of
ABC?

ANSWER;
Yes, subject to the limitations described below.
DISCUSSION:

Since your appointment as a LHA member, you
have been a “municipal employee” for the purposes of
G.L. c. 268A, the conflict of interest law. See, G.L. c.
121B, §7. As an LHA member, you are also a “special
municipal employee,” id., and are therefore subject to
certain provisions of G.L. c. 268A in a less restrictive
way.

1. Secdon 17

This section prohibits you from receiving compen-
sation from or acting as agent for any party other than
the City of DEF (City) in relation to any particular mat-
ter?/ in which the City or a city agency is a party or has a
direct and substantial interest and in which you have
either participated®/ or have had official responsibility
as an LHA member.¢/
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With respect to both the ABC homeless assistance
and eviction assistance programs you have removed
from your authority as executive director any respon-
sibility for the programs and have delegated that
authority to another individual. Therefore, you will not
be receiving compensation from ABC for the programs
nor will you be acting as the agent or spokesperson for
either ABC or individuals in their dealings with LHA
under the programs.

2. Section 19

This section prohibits your participation as a LHA
member in any particular matter in which, in relevant
part, a business organization which employs you has a
financial interest. ABC is a business organization for the
purposes of this section, EC-COI-82-91, and you
therefore must refrain from participating in particular
matters in which ABC has a financial interest. Although
the ABC homeless referral program does not affect
ABC's financial interest, the eviction assistance program
does. In view of your decision to refrain from par-
ticipating as an LHA member in any eviction-related
matters in which ABC is involved or likely to become in-
volved, you will not be in violation of G.L. c. 2684, §19.
Whenever such matters arise, the safest course would be
to leave the room during the discussion and decisions
related co the matters. See, Graham V. McGrail, 370
Mass. 133 (1976).

3. Section 20

As a municipal employee, you are also subject to
the restrictions which §20 places on your having a finan-
cial interest in a contract made by the City or a city
agency. Inasmuch as your ABC salary is derived entirely
from a federal grant through EOCD and is not
attributable to grants from the City, your employment
with ABC would not place you in violation of §20.

'/You state that, while individual eviction cases will not reach the
LHA members, overall eviction policy might be on the agenda.

*/For the purposes of G.L. c. 268A, "particular matter” is defined as
any judicial or other proceeding, application, submision, request for a
ruling or other determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. . ." G.L. c. 268A. §1(k).

*/For the purposes of G.L. c. 268A, “participate” is defined as par-
ticipate in agency action or in a particular matter personally and substan-
tially as a state,. . .employee, through approval, disapproval, decision,
recommendation, the rendering of advice, investigation or otherwise
G.L. c. 268A, §l(j).

*/It is unclear whether your LHA membership will require your ser-
vice for more than sixty days annually so as to have the §17 restriction
apply 1o any marter pending in LHA. However, for practical purposes, it
is unnecessary to reach this issue because virtually all matters pending in
LHA wiil be under your official responsibility.



However, should your funding arrangement change
and your salary be autributable to City funds, then §20
issues would be raised and you should renew your opi-
nion request with the Commission.

4. Section 23

As a municipal employee, you are also subject to
the standards of conduct contained in G.L. c. 268A,
§23. Under these standards a municipal employee may
not

(a) accept other employment which
will impair his independence of judgment
in the exercise of his official duties;

{(b) use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others;

(c) by his conduct give reasonable
basis for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance affected by the
kinship, rank, position or influence or any
party or person;

{d) accept employment or engage in
any business or professional activity which
will require him to disclose confidential in-
formation which he has gained by reason of
his official position or authority;

(e) improperly disclose materials or
data within the exemptions to the definition
of public records as defined by section seven
of chapter four, and were acquired by him
in the course of his official duties nor use
such information to further his personal in-
terest.

Inasmuch as you have insulated yourself from any
overlapping functions in both your LHA and ABC posi-
tions, the standards of conduct in §23 will not inherendy
prohibit your maintaining both positions. EC-COI-84-40.
However, you should be particularly mindful of the
restrictions on the use of confidential information which
you have acquired as an LHA member,

DATE AUTHORIZED: April 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-51

FACTS:

The Massachusetts Department of Food and
Agriculture (Department), is a state agency established
by G.L. c. 20, §1. One of the Department's activities is
preserving farmland in the Commonwealth through the
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purchase of the land development rights belonging to
individual farmowners. These purchases are accom-
plished through the Agricultural Preservation Restric-
tion Program (APR) whose activities are authorized by
G.L. c. 1824, §11 and over which the Department's
Commissioner has official responsibility. The APR is
funded through appropriations made by the General
Court, and it operates in the following manner. Farm-
owners who are interested in selling their development
rights to the Commonwealth make application to the
APR. If the APR board members deem the farmland
appropriate for purchase of its development rights, an
independent appraisal of the value of those rights is
made. If the farmowner finds the figure derived from
the appraisal acceptable, the Commonwealth acting
through the APR purchases the development rights in
exchange for an agreement from the farmowner that
the only permissible use of the land will be agricultural.
This restriction on land use is a permanent one which
runs with the land. The only way it can be removed is
by a two-thirds vote of the General Court. Notice of the
restriction is filed with the appropriate registry of deeds.

A farmowner filed an application with the APR.
Before any action, including appraisal of the property,
was taken on the application, the farmowner was hired
as an employee by the Department. He agreed at the
time of hire that no action would be taken on his ap-
plication for the duration of his employment with the
Department. The APR would now like to begin process-
ing his application.

QUESTION:

Would the Department’s purchase of the develop-
ment rights to its employee’s farmland place him in
violation of c. 268A?

ANSWER:
Yes.
DISCUSSION:

The provision of G.L. c. 268A which is applicable
to the situation presented is §7. That section prohibits a
state employee from having a financial interest, directly
or indirectly, in a contract made by a state agency, in
which the Commonwealth or a state agency is an inter-
ested party. Thus the first issue considered here is
whether the purchase by the Commonwealth of the
agency employee's development rights constitutes a con-
tract within the meaning of the statute. The Commis-
sion concludes that it does. The arrangement entered
into by the farmowner and the Commonwealth is a con-
tract like any other real estate transaction would be.



Both the purchase and sale agreement and the docu-
ment conveying the development rights are standard
form agreements.

The second issue is whether the employee has a
financial interest, direct or indirect, in the contract in
question. As the direct recipient of state funds, the
employee obvicusly has a direct financial interest in the
contract.

The third and last issue is whether the Common-
wealth or a state agency is an interested party in the
contract in question. The Department's interest (and,
by extension, the Commonwealth’s interest) in the con-
tract proposed here is clear. The Department is not only
a party to the contract but the contract also serves to
further one of the Department’s activities. The funds to
be used are the Commonwealth's.

Although there are some exceptions to the §7 pro-
hibition, there are very few instances when an employee
will be able to contract with his/her own agency. None
of the exceptions applies to the employee. Likewise, the
fact that the employee made application to the APR in
good faith well in advance of his being hired by the
Department does not alter the result. Because the con-
tract would be entered into during the employee's
tenure as a state employee, it is prohibited by §7.

The policy interests being addressed by the
General Court in G.L. ¢, 268A, §7 are those of ensuring
that state employees not use their positions to obtain
contractual benefits from the state or to influence how a
contract is monitored, and avoiding any public percep-
tion that state employees have an “inside track” on such
opportunities.!/ Thus the statute in general and §7 in
particular reflect a reasonable judgment on the part of
the General Court that “[BJecause it is impossible to
articulate 2 standard by which one can distinguish
between employees in a position to influence and those
who are not, all will be treated as though they have
influence."/

DATE AUTHORIZED: April 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-53

FACTS:

You were recently appointed to a position in the
XYZ Division of the District Court Department (Divi-
sion). The Division has sittings in two towns, ABC and
DEF, and you alternate your court location assignments

!/5ee generally Buss, “"The Massachusetts Conflict of Interest
Statute: An Analysis,” 45 B.U. Law Rev. 299 {1965).
*/Buss at p. 374,
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with another Division employee. Your responsibilities
include [Description of duties omitted). Your spouse is
an attorney and was recently hired as an associate with a
law firm in DEF which represents clients in civil and
criminal matters before both Division locations.

QUESTION:

What limitations does G.L. c. 268A place on your
activities as an employee of the Division?

ANSWER:

You will be subject to the limitations set forth
below.

DISCUSSION:

In your capacity as an employee of the Division,
you are an employee of a state agency, EC-COI-83-128,
and are therefore a state employee for the purposes of
G.L. c. 268A. As a state employee you are subject to the
standards of conduct contained in G.L. c. 268A, §28,
which, in relevant pant, prohibit you from, by your con-
duct, giving reasonable basis for the impression that any
person can improperly influence or unduly enjoy your
favor in the performance of your official court duties, or
that you are unduly affected by the kinship, rank, posi-
tion, or influence of any party or person. These stan-
dards are designed to avoid situations where the integri-
ty and credibility of an employee’s work may be called
into question. Compliance with these standards requires
safeguards to ensure that your decisions as a state
employee are not clouded by personal or private
loyalties. EC-COI-83-128. Application of these stan-
dards must take into account that certain court person-
nel are held to a high standard, in order to “ensure the
integrity of the judicial system, which must not only be
beyond suspicion but must appear to be so.” [Citation
omitted].

Bearing these principles in mind, the Commission
advises you that you should refrain from participating as
a division employee in any case in which your spouse has
filed an appearance. When such a case comes before
you, you should have another Division employee handle
the matter.!/ Given your spousal relationship, by par-
ticipating in cases in which your spouse had filed an
appearance, you would be giving reasonable basis for
the impression that you will unduly favor him/her in the
exercise of your discretion as a Division employee.

'/You state that this requirement will not impose any administrative
difficulty in view of the proximity of the courthouses in tawns ABC and
DEF.



This prohibition would not apply to those cases in
which other associates or members of your spouse’s law
firm have filed an appearance and where you would be
called upon to perform a ministerial act [Examples,
omitted]. On the other hand, if you are called upon to
perform a discretionary act in such cases, the safest
course would be for you to refrain from any participa-
tion. Othewise each action you take as a Division
employee with respect to these cases would have to be
examined after the fact to determine whether your con-
duct gave reasonable basis for the impression of undue
favoritism to the law firm.

You should also be aware that Section 23 {3 pro-
hibits you from improperly disclosing materials or data
within the exemptions to the definition of public records
as defined by section seven of chapter 4, and which were
acquired by you in the course of your official duties or
using such information to further your personal inter-
ests. These provisions, which are largely self-
explanatory, come into play when state employees
misuse confidential information to which they have
access as state employees. In view of your access to con-
fidential information as a Division employee, you should
keep this prohibition in mind whenever you discuss
work-related matters with your spouse. EC-COI-84-16.

DATE AUTHORIZED: April 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-54

FACTS:

You were employed as Associate General Counsel
of the State Ethics Commission (Commission) during
1981 and until March 19, 1982.!/ As such, you were
generally responsible for overseeing the Commission’s
investigative functions. And, specifically, you par-
ticipated in the initiation and oversight of a partcular
administrative investigation (Investigation) of possible
conduct in violaton of the conflict of interest law,

During the course of this investigation, certain
evidence which could be used in a criminal proceeding
was uncovered, After you had ended your active
employment with the Commission, a Commission staff
attorney recommended to the Commission that this
evidence be referred to the Attorney General in accor-
dance with the Commission's authority to do so set out
in G.L., c. 268B, §4(a). The Commission adopted that
recommendation and a referral report, summarizing
and indexing evidence regarding certain individuals
and transactions was transmitted to the Attorney
General. You state that you did not participate in the
authorization or writing of this report and were no
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longer acting as Associate General Counsel when it was
authorized and written. The Attorney General sent a
copy of that report to the United States Attorney and
requested the Commission to furnish the U.S. Attorney
with materials related to it.

On March 8, 1982, you commenced employment
with the United States Attorney's Office (Office). In the
course of that employment, you were assigned respon-
sibility for a continuing investigation into corrupt acts
allegedly committed by certain public officials; in-
cluding activities of a subject of the Investigation (Sub-
ject) which were unrelated to it. You were not assigned
responsibility for conducting any investigation which
the Office might pursue into possible federal crimes
committed by that Subject in connection with the In-
vestigation.

The Subject was indicted by a federal grand jury

charging him with several federal crimes. Included

among those charges are allegations based on certain
activities which were a part of the evidence included in
the Commission’s referral report. The allegations which
you pursued as an employee of the Office were also
included in that indictment.

You would like to participate fully in the prosecu-
tion of this indictment. That participation might in-
clude the preparation and presentation of witmesses and
evidence relating to the Subject’s activities uncovered
during the Investigation.

- QUESTION:

In light of your prior employment by the Commis-
sion and your role in connection with its Investigation,
does G.L. c. 268A permit you to participate in the
Office’s prosecution of those portions of an indictment
based on the Commission referral report?

ANSWER:

Yes; however, your participation may raise issues
under other provisions of law.

DISCUSSION:

Upon ending your employment with the Commis-
sion, you became a former state employee for purposes
of the state conflict of interest law, G.L. c. 2684, §1 et
seq.

Section 5(a) of the conflict law prohibits a former
state employee from acting as attorney for, or being

L/ Although you state that you relinquished ali responsibilities on
your position on March 5. 1982, you remained on the payroll until March
19 in order (o receive your accrued vacation pay.



compensated by, anyone other than the Com-
monwealth in connection with any particular matter?/
in which the state is a party or has a direct and substan-
tial interest and in which he participated as a state
employee. Section 5(b) of G.L. c¢. 268A prohibits a
former state employee for one year from appearing per-
sonally before any state court or agency as agent or at-
torney for anyone other than the state in connection
with any particular matter in which the state is a party
or has a direct and substantial interest and over which
he had official responsibility during the two years prior
to his departure from state employment.

The Commission’s referral report is a particular
matter. The state, through that agency, is a party to
that particular matter and has a direct and substantial
interest in actions taken as a result of it. Compare, EC-
COI-79-36. By participating in the prosecution of those
portions of the federal indictment related to the refer-
ral, you would be acting as attorney for, and being com-
pensated by, someone other than the Commonwealth.

You state, however, that the authorization, draft-
ing and completion of the referral report took place
after you left the Cornmission, and that you did not par-
ticipate in any of those actions. Therefore, §5(a) does
not prohibit your prosecution of those portions of the
federal indictment related to the referral report because
you did not participate in its authorization or prepara-
tion.

Section 5(b) does not apply, as well, because your
activities in prosecuting the indictment will not require
you to appear personally before any state court or
agency in connection with the referral report, and
because more than one year has elapsed since you left
state service.

You should also be aware that two provisions of the
standards of conduct, G.L. c. 268A, §23, will apply to
you as a former state employee. These provisions pro-
hibit a former state employee from accepting employ-
ment or engaging in any business or professional activ-
ities which will require him to disclose confidential in-
formation which he has gained by reason of his official
position or authority, and from improperly disclosing
such materials®/ or using such information to further his
personal interests. You must take care not to disclose
any such information which you became aware of dur-
ing the Commission’s investigation which was not
included in the referral report or furnished to the Office
in connection with it.

t/For the purposes of G.L. ¢. 268A, “particular matter” is defined as
“any judicial or ather proceeding, application, submission, request for a
ruling or other determination. contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. .. "G.L. c. 2684, §1(k).

*/These materials arc defined as "materials or data within the ex-
emptions to the definition of pubtic records as defined by [G.L. c. 4. §7]."
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You should also be aware that provisions of the
Code of Professional Responsibility might be implicated
because of your responsibility over the Investigation asa
state employee. See, c.g., Canons of Ethics and
Disciplinary Rules Regulating the Practice of Law,
S.J.C. Rule 3:07, DR 5-102, DR 9-101(b). Since the
Commission’s interpretive authority does not extend
beyond G.L. c. 268A and G.L. c. 268B, you should
contact other sources for clarification of those issues.

DATE AUTHORIZED: May 29, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-55

FACTS:

You are a member of the Statewide Health Coor-
dinating Council (SHCC). The current SHCC was
established by Massachusetts Executive Order No. 234
(the Order) to fulfill the requirements of the National
Health Planning and Resources Development Act (the
Act) (42 U.S.C. §300K et seq.). Any state which desires
to take advantage of the funding and other resources
available pursuant to the Act is required by 42 U.5.C.
§300M-3 to establish an SHCC. Massachusetts has
chosen to participate. The organization and functions
of SHCC's are set out with specificity in 42 U.S.C.
§300M-3, and the Order and the by-laws drafted by the
Massachusetts SHCC essentially mirror the federal re-
quirements. They are surnmarized below.

The SHCC membership is composed of health care
consumers and providers of which the consumers are
the majority. The SHCC is required to meet at least four
times a year, and those meetings must be open to the
public.!/ SHCC members serve without compensation
but they are reimbursed for certain expenses connected
with SHCC service, such as travel.

The general purpose of the SHCC is to coordinate
the activities of the state’s health planning agencies. The
specific responsibilities of the SHCC are as follows. It
must review the annual implementation plans of each of
the state’s health systems agencies.?/ It then incor-
porates these plans into a state health plan which
delineates how the health needs of the state’s population

'/This requirement is found at 42 U.5.C. §300M-5(b)3}. and in the
SHCC by:-laws at Article V1, Section 6 where you have also made SHCC
meetings subject to the provisions of M.G.L. c. 304, §§11A. 11A1 2, and
11B.

/A heaith systems agency is the public regional {as opposed to state
wide} health planning body.



are to be met.*/ The SHCC is required to hold a public
hearing on the proposed state health plan. Although the
state health plan must be approved by both the Gover-
nor and the Secretary of the U.S. Department of Health
and Human Services (the Secretary), neither of them
may disapprove a plan or ignore a recommendation
without giving a detailed statement of their reasons,
The existence of an approved state health plan is a
prerequisite to a state’s receipt of federal money.

SHCC members are affected by two other provi-
sions of 42 U.5.C. §300M-3. First, there is an express
limitation on the individual liability of any SHCC
member for payment of damages under state or federal
law “if he believed he was acting within the scope of his
duty, function, or activity as such a member. . .and
acted with respect to that performance, without gross
negligence or malice toward any person affected by it.”
(§300M-3(d)). Second, there is a conflict of interest pro-
vision which prevents any SHCC member from voting
on any matter respecting “any individual or entity with
which such member has (or, within the twelve months
preceding the vote, had) any substantial ownership,
employment, medical staff, fiduciary, contractual,
creditor or consultative relationship.” (§300M-3(e)).
The SHCC has incorporated this provision into its own
by-laws at Article IX.

QUESTIONS:

1.  Are the voting members of the SHCC “state
employees” within the meaning of G.L. c. 268A, 1(q)?

2. If so, are the conflict of interest provisions set
forth in Article IX of the SHCC by-laws consistent with
the requirements of G.L. c. 268A?

ANSWERS:

1. Yes.
2. Yes, but there are additional limitations as set
out below.

DISCUSSION:

1. Status of SHCC Members As State Employees
G.L. c. 268A defines a state employee as:
a person performing services for or
holding an office, position, employment or
membership in a state agency, whether by
election, appointment, contract of hire or
engagement, whether serving with or
without compensation, on a full, regular,
part-time, intermittent or consultant
basis...G.L. ¢. 268A, §1(q). (emphasis
added)

39

Prior opinions issued by the Commission have applied
criteria to analyze what constitutes “performing services
for a state agency.™/ Among those criteria are:

1. the impetus for the creation of the
position (whether by statute, rule, regula-

tion or otherwise);

2. the degree of formality associated
with the job and its procedures;
3. whether the holder of the position

will perform functions or tasks ordinarily

expected of employees, or will she be

expected to represent outside private view-
points;
4. the formality of the person’s work
product, if any.
On the basis of these precedents, the Commission con-
cludes that SHCC members perform services for a state
agency.

The status of the SHCC as a mandatory, per-
manent component to the implementation of the Actin
Massachusetts distinguishes it from those temporary, ad
hoc advisory committees which the Commission has
regarded as exempt from the definition of state agency.
Compare, EC-COI-80-49; 82-81; 82-139. Moreover, the
formality of the SHCC's organization, responsibilicies
and work product as detailed in 42 U.S.C. §300M-3,
Executive Order No. 234, and the SHCC's own by-laws
makes it clear that the SHCC is something more than an
informal outside resource.

Examples of the SHCC's organizational formality
include the requirement of a specific consumer/
provider ratio for membership, the requirement that
there be at least four SHCC meetings a year, and the
provision for removal of SHCC members for good cause,
The fact that the SHCC meetings must be open to the
public pursuant to federal law (and that SHCC mem-
bers have chosen to make their meetings subject to the
provisions of G.L. c. 30A, §§11A, 11A1/2 and 11/B)
further compels the conclusion that the SHCC is a state
agency within the meaning of c. 268A.%/

/A state health plan must, among other things, describe with
specificity the kinds of institutional and other health services needed 10
care for the state’s population including “"the number and type of
resources including facilities, personnel. major medical equipment, and
other resources required to meet the goals of that plan and shall state the
extent to which existing health care facilities are in need of moderniza-
tion, conversion to other uses, or closure and the extent to which new
health care facilitics need to be constructed or acquired.” 42 U.5.C.
§300M-3(c)(2)(A).

‘/See EC-COJ-83-30; EC-COI-83-21: EC-COI-82-81;
EC.COI-80-49; EC-CO1-79-12.

*/G.L. c. 30A, §§11A, 11A1/2 and 11B provide generally that
meetings of governmental bodies be open to the public.



The fact that a majority of SHCC members must
be consumers does not alter the Commission’s conclu-
sion. While it is clear from a reading of 42 U.S.C.
§300M-5 that consumer and provider viewpoints are an
integral part of the health planning process, it is equally
clear that the SHCC performs a governmental function.
Federal funding of many state health programs is
predicated on the state’s having an approved state
health plan. This state health plan is the work product
of the SHCC. Additionally, the SHCC's recommenda-
tions appear to be given great weight by the Secretary in
determining who is to receive federal grant money.
Finally, as you point out in your letter, there are strong
links between SHCC activities and the activities of the
statutorily established Massachusetts Determination of
Need program (DON). Pursuant to G.L. c. 111, §25B
et seq. major expenditures of health care facilities are
subject to approval by the state Public Health Council.
The Council's decisions must be consistent with the
SHCC's state health plan. In essence, the SHCC exerts
considerable control over the DON process.®/

As state employees, SHCC members are subject to
the restrictions set out in G.L. c. 268A,7/ but because
members are not compensated for the services they per-
form, the Commission concludes that they are special
state employees within the meaning of G.L. c. 268A,

§1(o).

2. Consistency of SHCC's Conflict of Interest
Provisions with G.L. c. 268A.

Your second question is whether the conflict of
interest provisions set forth in Article IX of the SHCC
by-laws are consistent with the requirements of G.L. c.
268A. The provisions set forth in Article IX are most
analogous to §6 and §23 of the statutes. Article IX pro-
vides in relevant part that a conflict of interest exists
when the action before the SHCC concerns

“[Alny agency, institution, corporation,

association, or partnership in which the

member is or within the past twelve months

was an owner, stockholder, partner, officer,

employee, member of the board of directors

or trustees, professional staff affiliate, serves

or within the past twelve months served as a

consultant or otherwise has or within the

past twelve months had a significant finan-

cial interest, or...[A]ny agency, depart-

ment, or subdivision thereof of state govern-

ment in which the member is or within the

past twelve months was employed or over

which the member has or within the past

twelve months had some administrative
control, or...[A] local government or
department or instrumentality thereof in
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which the member is or within the past

twelve months was an elected or appointed

official, employee, or paid consultant

thereto. . ."”
Section 6 prohibits participation by state employees in
particular matters in which

“he, his immediate family or partner, a

business organization in which he is serving

as officer, director, trustee, partner or

employee, or any person or organization

with whom he is negotiating or has any ar-

rangement concerning prospective employ-

ment, has a financial interest. . ."”
Section 6 is more restrictive than Article IX in two ways.
First, its prohibition extends to members of the
employee’s immediate family®/ and to prospective
employers. Second, it prohibits participadon by the
employee. Participation is defined as

“participat{ing] in agency action or in a

particular matter personally and substan-

tially as a state, county or municipal

employee, through approval, disapproval,

decision, recommendation, the rendering

of advice, investigation or otherwise.” G.L.

c. 268A, §1(j) (emphasis added)
This means that it is improper for SHCC members with
conflicts of interest to even discuss any issue related to
the matter in spite of the fact that they have disclosed
the existence of the conilict. To participate even “in the
formulation of a matter for vote is to participate in the
matter.” Graham v. McGrail, 370 Mass. 138, 138
(1876). The Court in Graham goes further to say that
“. . .the wise course for-one who is disqualified from all
participation in a matter is to leave the room, We do
not think he can be counted in order to make up a
quorum.” Id. at 138 (citations omitted). See also
EC-COI-84-40.

*/The existence of che limitation of liability provision and the con-
flict of interest provision in 42 U.5.C. §300M-3 (and set out supra} lend
further support to the Commission's conclusion. The fact that Congress
fele it necessary to include the provisions indicates that the SHCC per-
forms a public, as opposed to private, function.

7/ Although you have not raised the question it should be noted that
the Commission does not believe that Congress, either expressly or im-
pliedly, intended to preciude the Commission from applying its conflict of
interest laws to individuals performing services as SHCC members under
the Act. The sole reference to limitations on conflict of interest activities
is found ac 42 U.5.C. 300M-3(¢) and is set out supra. Not only docs the
Act lack any explicit provision pre-empting states from applying such
statutes, but it also reflects an overall Congressional scheme under which
the administration and implementation of the Act has been delegated to
the states. EC-COI-83-50.

*/“Immediate family" includes the employec, his her spouse and
their parenus, children, brothers and sisters (G.L. c. 268A, §l{(e)}



Article IX is more restrictive than §6 in that its
prohibitions extend back to the twelve months
preceding the action being taken.®/ While an agency's
own standards of conduct may not be any less restrictive
than those found in ¢, 268A, the Commission, absent
special circumstances, will not evaluate rulings or stan-
dards established by the agency itself which give
guidance to its employees in the area of conflict of inter-
est and which are consistent with the principles and
aims of §23. See EC-COI-80-51.

Article IX also provides that a conflict of interest
exists when an SHCC member’s participation in a mat-
ter would give the appearance that a member is other-
wise motivated by private gain. This is analogous to the
§23 prohibition on public employees engaging in con-
duct which would “...give reasonable basis for the
impression that any person can improperly influence or
unduly enjoy his favor in the performance of his official
duties, or that he is unduly affected by the kinship,
rank, position or influence of any party or person.” Sec-
tion 23 goes further than Article IX in its specifics, pro-
hibiting as it does the acceptance of other employment
that would impair one’s independence of judgment in
the exercise of official duties and the use (or attempt to
use) one’s official position to secure unwarranted
privileges for himself or others. Section 23 also prohibits
the disclosure of confidential information acquired in
the course of one's official duties.

Although your request for an advisory opinion
focuses on participation of SHCC members in matters
before the SHCC, you should be aware of other provi-
sions of G.L. c. 268A which will affect the conduct of
SHCC members. Section 4(c) and 7 in particular are
relevant. Section 4(c) prohibits an SHCC member from
acting as agent or attorney, other than in the proper
discharge of his official duties, for anyone other than
the Commonwealth in relation to a particular matter in
which he participated as a state employee or which is or
within one year has been a subject of his official respon-
sibility. Section 7 prohibits an SHCC member from hav-
ing a financial interest, directly or indirectly, in a con-
tract made by an agency whase activities he participates
in or has official responsibility for. See G.L. c. 268A,
§7(d). SHCC members may request guidance from the
Commission over the application of these provisions to
their specific situations.

DATE AUTHORIZED: April 17, 1984

*/This twelve month requirement is consistent with the provision at
42 U.5.C. 300M-3(c).

CONFLICT OF INTEREST OPINION
NO. EG-COI-84-56

FACTS:

You are a member of the General Court and
Chairman of a Committee (Committee). You are also a
private attorney involved in a real estate development
business. Municipality ABC has recently made available
for purchase and development certain property. ABC
has requested proposals from developers and has
established guidelines for developer sumbmissions. The
review process includes other agencies of ABC. You
plan to become a member of a development team seek-
ing designation as the purchaser and developer of the
property. You are considering serving as either a part-
owner or advocate on behalf of the proposal before
ABC agencies and private entities. You state that the
proposal would not be the subject of any proceedings
before state agencies. The development team will not be
seeking financial assistance from any state agency.

QUESTIONS:

1. Assuming that your involvement with the
development team is limited to an ownership interest
and advocacy of the teamn'’s proposal to ABC, would you
be in compliance with G.L. c. 268A?

2. What restriction does G.L. c. 268A place on
your activities as a member of the development team?

ANSWERS:

1. Yes.
2. You will be subject to the limitations set forth
below.

DISCUSSION:

1. As a member of the General Court, you are a
state employee within the meaning of G.L. c. 268A,
§1(q). Section 4 of G.L. c. 268A prohibits state
employees from receiving compensation from or acting
as agent or attorney for non-state parties in relation to
any particular matter in which the commonwealth or a
state agency is a party or has a direct and substantial
interest. While the development team’s submission to
ABC would be a “particular matter” under G.L. c.
268A, §1(k), the submission would not be a matter in
which a state agency is a party or had a direct and
substantial interest. The review process includes only
municipal, as opposed to state agencies, and would not
be subject to regulation by any state agency. Compare,
EC-COI-82-15 (the application for a special develop-
ment permit from a city council is not a matter of direct



and substantial interest to the state; EC-COI-80-95
(local cable televison licensing decisions are of direct
and substantial interest to the state). Accordingly, your
receipt of compensation or acting as agent or attorney
for the development team before ABC agencies would
not violate §4.1/

You state that the team will not be seeking finan.
cial assistance from any state agency. Since the team
would therefore have no financial interest in any con-
tracts made by state agencies, your potential ownership
interest with the organization would not pose any prob-
lems under G.L. c. 268A, §7. Further, there would be
no state contracts or other partcular matter which
would require your participation as a legislator within
the meaning of G.L. c. 268A, §6 or §6A.

2. Asamember of the General Court and a state
employee, you are also subject to G.L. c. 2684, §23
12(8) which prohibits you from, by your conduct, giving
reasonable basis for the impression that any person can
improperly influence or unduly enjoy your favor in the
performance of your legislative duties, or that you are
unduly affected by the kinship, rank, position or influ-
ence of any party or person.

The fact that you may take actions as a legislator
affecting people or entities with whom you may have
dealings as a member of the development team does
not, in and of itself, create a problem. For example, §23
would not prohibit a member of the Insurance Commit-
tee from seeking personal insurance from an insurance
company under his Committee jurisdiction, a member
of the Public Safety Committee from seeking auto-
mobile vehicle registration, or a member of the
Judiciary Committee from representing a private client
before a state court. There are, therefore, a range of
private activities which, by their nature, do not create
the impression of undue official favor within the mean-
ing of §23 Y2(3). Nonetheless, the existence of a
regulatory relationship does create certain risks and may
place obligations on public employees to take steps to
avoid the impression that they will be unduly influenced
by their private relationship. See, In the Matter of
Kevin H. White, 1982 Ethics Commission 80: EC-
COI-83-87. Moreover, if other facts beyond the overlap
of public and private dealings come into play, the
impression of undue favoritism may be inescapable.
See, In the Matter of Rocco J. Antonelli, 1982 Ethics
Commission 101, EC-COI-83-176. While the Commis-
sion has previously recognized that some official activ-
ities of a legislator are distinguishable from those of ex-
ecutive branch employees by virtue of the collective
nature of the legislative process, there are nonetheless
opportunities for legislators to take determinative action
with respect to particular bills. For example, in EC-
COI-83-43, the Commission concluded that a member
of a Ways and Means Committee would violate §23 by
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soliciting the purchase of financial instruments from
individuals, unions and other entities over which he had
significant authority in connection with legislative
approval of the expenditure of state funds. More recent-
ly in EC-COI-83-102, the Commission advised a legis-
lator that issues under §23 would be raised if he solicited
merchants whose special legislation or other particular
matter he is about to vote upon.

Because you have not as yet identified any par-
ticular entity with which you will deal, there is insuffi-
cient information from which the Commission can
determine whether the extent of your official legislative
responsibilities concerning the entity creates an
inescapable impression of undue favoritism by virtue of
your private dealings. Assuming that you remain inter-
ested in dealing with private entities on behalf of the
group, you should renew your opinion request and
notify the Commission once those entities have been
identified. The Commission's subsequent conclusion
under §23 will tumn on whether the entity which you
solicit has “a distinct and unique interest before you in
the legislature” EC-COI-83-43, and on your actions as a
legislator with respect to those interests.

Irrespective of whether you deal with private
entities or merely serve as a part-owner, the provisions of
§23 will remain in effect. For example, if you made a
decision as Committee chairman which was unduly
affected by the decision of a particular entity relating to
your group, you would be in violation of §23. See, EC-
COI-83-34; 83-48.

DATE AUTHORIZED: May 8, 1984

CONFLICT OF INTEREST OPINION
NO. ECCOI-84-61

FACTS:

You are a member of the General Court and of a
Committee (Committee) and are not a candidate for
reelection. As a legislator, you participate in the debate
and voting on bills which, if passed, become general or
special legislation. Certain bills involving particular
issues are initially reviewed by the Committee. The final
recommendation that a bill should or should not pass
generally comes from the Ways and Means Committee.

You wish to pursue some private business oppor-
tunities. One area which you would like to become
involved with while still a member of the General Court
is the marketing of “real estate/syndication/tax shelter

'/Because your situztion does not present a violation of §4. 1t 15
unnecessary to determine the extent 10 which the exempuons for
members of the General Court would apply to you.



arrangements.” You describe these arrangements as
being the result of the ability of certain parties (real
estate developers, for example), to sell for immediate
gain financial losses which the purchaser may use for in-
vestrnent purposes. Generally, the individual or entity
incurring the losses sells these losses outright to a syn-
dication house which then will resell them to a
brokerage firm. The brokerage firm then markets these
to interested investors. The original seller has no interest
in the losses after the initial role. You would be acting
on a commission basis as a representative of the syndica-
tion house in the purchase and marketing of these
losses.

You would also like to market and, in some cases,
participate in these rax shelter arrangements after you
leave the General Court. You wish to participate as a
partner in real estate development, or to act as a con-
sultant to or agent for real estate developers. Your
representation of these developers as an agent and your
employment as a consultant by them could involve
appearances before state agencies or legislative commit-
tees. And, the real estate developments with which you
may be involved, including some of those which will be
generating losses for the tax shelter arrangement, may
have been funded by programs administered by state
agencies like the Massachusetts Housing Finance Agen-
cy (MHFA), the Massachusetts Industrial Finance
Agency (MIFA) or the Government Land Bank.
Neither the Committee nor the legislature generally
makes decisions regarding the implementation of the
various programs run by these agencies, nor do they ap-
propriate funds for them. (These agencies are self-
sustaining through the issuance of bonds.)

Finally, you also would like to act as a business
agent in Massachusetts for out-of-state corporations,
partnerships or other organizations.

QUESTION:

How does the conflict of interest law, G.L. c.
268A, affect your future employment opportunities?

ANSWER:

The conflict of interest law does not prohibit you
from pursuing any of the activities described above,
although under certain circumstances there may be
some limitations.

DISCUSSION:

As a member of the General Court, you are a state
employee as defined in the conflict of interest law G.L.
c. 26BA, §1 et seq., and, as a result, are subject to the
provisions of that law.
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While a State Employee
Section 4 of the conflict law provides that no
member of the Genral Court shall personally appear
before any state agency for any compensation other
than his legislative salary unless:
(1) the particular matter before the
state agency is ministerial in nature; or
(2) the appearance is before a court
of the commonwealth; or
(3) the appearance is in a quasi-
judicial proceeding.
For the purposes of this paragraph, ministerial func-
tions include, but are not limited to, the filing or
amendment of: tax returns, applications for permits or
licenses, incorporation papers, or other documents. For
the purposes of this paragraph, a proceeding shall be

considered quasi-judicial if:

(1) the action of the state agency is
adjudicatory in nature; and

(2) the action of the state agency is
appealable to the courts; and

(8) both sides are entitled to
representation by counsel and such counsel

is neither the atorney general nor the

counsel for the state agency conducting the

proceeding.

The activities you propose to pursue while still in
the legislature do not appear to require such ap-
pearances. You should, however, keep this restriction in
mind should you be approached while still in the
General Court for any of the types of representative ac-
tivities you intend to pursue after leaving the General
Court.

Section 6 of G.L. c. 268A prohibits a state
employee from participating as such in any “particular
matter”!/ in which he, a business organization by which
he is employed, or an organization with which he is
negotiating or already has an arrangement for prospec-
tive employment has a financial interest, The fact that
state funds might be involved in some of the real estate
developments generating the tax shelter arrangements
might appear to bring the provisions of §6 into play
because of your role as Committee member and as a
legislator in the legislation regarding the programs and
agencies from which the funds originate. That legisla-
tion, however, because it focuses on programs rather
than specific projects within those programs, is general
legislation, which is explicitly excluded from the defini-
tion of particular matter. Therefore, your financial

!/For the purposes of G.L. c. 268A, "particular matter” is defined as
any judicial or other proceeding. application, submission, request for a
ruling or other determination, contract, claim, controversy, charge.
accusation, arrest, decision, determination, finding. but excluding
enactment of general legislation by the general court. . G.L.c 268A,

§1(k).



interest or that of a syndication house which might
employ you would not implicate the prohibition against
participation contained in §6 until the end of your
term.?/

Section 7 of the conflict law prohibits a state
employee from having a financial interest in a contract
made by a state agency. On the facts as you present
them, you would not be considered to have a financial
interest in funding agreements between state agencies
and the developers with whom you will be dealing. If,
however, the facts were to change (for example, you
agreed with a developer at the outset of a state-funded
development that you would be involved with market-
ing his losses) the result under this section might be dif-
ferent. You should feel free to seek another opinion
from the commission in that event.

Section 23 prohibits a state employee from using or
actempting to use his official position to secure unwar-
ranted privileges for himself. It also proscribes conduct
which gives reasonable basis for the impression that any
person may improperly influence or unduly enjoy his
favor in the performance of his official duties.

As a legislator and as a member of the Committee,
you have authority over matters of particular interest to
certain individuals. For example, certain employees of
the legislature may be subject to your control, and cer-
tain individuals or entities might have a special interest
in a particular piece of legislation pending in the
legislature, ‘The Commission has held in prior opinions
that individuals who may be directly and significantly
affected by the authority of a state employee at a given
time should not be subjected to solicitations from that
state employee. See EC-COI-82-64; 83-43. Their deci-
sions might be affected by the potential impact, positive
or negative, from the exercise of that authority.
Therefore, §23 prohibits you from marketing these tax
shelter arrangements to persons at a time when they
have a specific interest in a piece of legislation before
you, or to persons like legislative employees who may
constantly be subject to your direct authority.

As a Former State Employee

Section 5(a) of the conflict law prohibits a former
state employee from being compensated by, or acting as
agent or attorney for, anyone other than the state in
connection with any particular matter in which the state
is a party or has a direct and substantial interest and in
which he participated as a state employee. Section 5(b)
prohibits a state employee for one year from appearing
personally before any state agency on behalf of a non-
state party in connection with any particular matter in
which the state is a party or has a direct and substantial
interest and which was within his official responsibility
during the last two years of his state employment.
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Based on the facts you have detailed, neither of
these sections would limit your activities. Your compen-
sation in the marketing of the tax shelter arrangements
would be in return for those marketing services and not
in connection with any particular matters in which you
participated. Although as a partner in a state-funded
real estate development you might have an interest in a
state contract, your only participation in this regard
would be in connection with the general legislation
related to the program or the funding for the program.
Since general legislation is not a particular matter,
§§5(a) and 5(b} will not apply. For this same reason,
your appearance on behalf of developers or firms before
state agencies, boards and subdivisions other than the
legislature would not be in connection with particular
matters.

Section 5(e) of G.L. c. 268A prohibits a former
member of the General Court from acting as a legis-
lative agent®/ for anyone other than the state before the
governmental body with which he has been associated
within one year after leaving that body. The prohibition
applies to you in connection with actions as a legislative
agent before both branches of the General Court. See
EC-COI-81-80.

DATE AUTHORIZED: May 8, 1984

*/Section 6A of the conflict law applies only to persons who hold a
position for which they are nominated at a state primary or chosen ac a
state election. The section requires that whenever in the discharge of his
official duties such an official is required knowingly to take an action
which would substantizlly affect his financial interest, unless that effect is
no greater than the effect on the general public, that official must file a
written description of the action and the potential conflice of interest with
the Ethics Commission. This section is distinguishable from §6 because its
application is not limited to particutar matters and it does not prohibit
the official from raking the action. Although the question you ask does
not specifically implicate the provisions of §6A, you should be aware of its
terms and should comply with its conditions should appropriate fact
situations arise,

!/For the purposes of G.L. c. 26BA, §5(c), "legislative agent” is
defined as “any person who for compensation or reward does any act to
prothote, oppaose, or influence legistation, or to promote, oppose, or in.
fluence the governor's approval ar veto thereof or to influence the deci-
sion of any member of the Executive branch where such decision concerns
legislation or the adoprion, defeat, or postponement of a standard, rate,
tule or regulation pursuant thereto, The term shall include persons who,
as any part of their regular and usual employment and not simply in-
cidental thereto, attempt 1o promote, oppose, or influence legislation or
the governor’s approval or veto thereof, whether or not any compensation
in addition to the salary for such employment is received for such
services.”

“Legislation,” is defined as "all bills, resalutions, and all proposals of
every kind. character or description considered by the general court, any
committee thereof, or the governor.”



CONFLICT OF INTEREST OPINION
NO. EC-COI-84-63

FACTS:

You are employed by a state agency (ABC). In that
position, you design customized devices. Your compen.
sation is the only remuneration you receive in connec-
tion with devices developed in your state position.

You have also, during your non-working hours and
at your own expense, developed certain other devices for
which you perceived a general need. You would like to
pursue commercial marketing of the devices you have
developed.

QUESTION:

May you commercially market, for your own
benefit, devices which you designed and developed:
1. inthe course of your ABC employ-
ment; and/or
2, in your non-working hours, at
your own expense and upon your recogni-
tion or perception of a need for the devices.

ANSWER:

1. No.
2. Yes, provided you comply with certain condi-
tions.

DISCUSSION:

As an ABC employee, you are a state employee as
defined in the state conflict of interest law, G.L. c.
268A, §1 et seq., and, as a result, are subject to the pro-
visions of that law.

Devices Developed During Your State Employ-
ment

Section 23 of the conflict law prohibits a state
employee from using his official pesition to secure or at-
tempt to secure unwarranted privileges or exemptions
for himseif or others. You are compensated by the state
for your work designing and developing those devices
during your state employ. You utilize state supplies and
facilities in so doing. If you were to market these devices
commercially for private gain, you would be using your
position at ABC to secure an unwarranted privilege, in
violation of §23. See EC-COI-82-17; 83-154. As a result,
you may not market devices developed in the course of
your ABC employment for private gain,
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Devices Developed on Your Time and at

Your Expense

Section 23 does not prohibit you from marketing
those devices which you design and develop on your own
time and at your own expense. However, it does pro-
hibit you from using any state facilities or supplies for
that purpose. And, you may not exploit the fact that
you are employed by the state as a designer of such
products to further your private efforts, nor may you
attempt to market these devices to or at any ABC
facility.

Section 7 of the conflict law prohibits a state
employee from having a financial interest in contracts
made by state agencies. If you attempt to market your
devices to state agencies, or to individuals or entities
which would use funds derived from state contracts to
purchase those devices, this section could apply unless
you qualify for one of the exemptions contained in it.

The prohibitions in §7 do not apply:

to a state employee other than a member of

the general court who is not employed by

the contracting agency or an agency which

regulates the activities of the contracting

agency and who does not participate in or

have official responsibility for any of the

activities of the contracting agency, if the

contract is made after public notice or
where applicable, through competitive bid-

ding, and if the state employee files with the

state ethics commission a statement making

full disclosure of his interest and the inter-

ests of his immediate family in the

contract. . .

Sales to state agencies other than ABC, or to individuals
or entities using state funds from contracts from agen-
cies other than ABC would appear to qualify for this
exemption, provided the public notice and disclosure
requirements are complied with,

DATE AUTHORIZED: May 8, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-64

FACTS:

A municipal employee was indicted for misconduct
in office. At the time of the indictment he was also
suspended from his employment under §25 of G.L. c.
268A. The indictment subsequently was placed on file



by the court, and the employee’s plea of nolo con-
tendere and an agreement between the prosecuting and
defense attormeys were accepted by the court. The
agreement stipulated that the employee relinquished all
claims to salary under G.L. c. 268A, §25 from the date
of indictment to the date of the agreement. It also pro-
vided that the employee’s plea was not an admission of
guilt, and that acceptance of the plea by the court was
not a finding of guilt. After the agreement was accepted
by the court, the town removed the suspension and
reinstated the employee.

QUESTION:

Will §25 of the conflict of interest law, G.L. c.
268A, preclude resuming payment of the salary of an
indicted municipal employee whose proceedings have
terminated by 1) an acceptance by the court of a plea of
nolo contendere, 2) placement of the cases on file, 3) an
agreement that claims to salary for the period of indict-
ment be relinquished, and 4) agreement that accep-
tance of the plea of nolo contendere does not constitute
findings of guilty?

ANSWER:

No, because of the agreement between the prose-
cuting and defense attorneys.

DISCUSSION:

The employee in question is a municipal employee
for the purposes of G.L. c. 268A. See, G.L. c. 2684,
§1(g). As a municipal employee he is subject to the pro-
visions of G.L. c. 268A, §25. Section 25 provides in rele-
vant part that

[a]n officer or employee of a county, city,

town or district. . .may during any period

such officer or employee is under indict-

ment for misconduct in such office or

employment. . .be suspended by the

appointing authority. . . Any person so

suspended shall not receive any compensa-

tion or salary during the period of suspen-

sion. . . If the criminal proceedings against

the person suspended are terminated

without a finding or verdict of guilty on any

of the charges on which he was indicted,

this suspension shall be forthwith removed,

and he shall receive all compensation or

salary due him for the periods of this

suspension.
It requires that the suspension of an employee who has
been indicted “shall be. . . removed” if the proceedings
following the indictment are terminated "without a
finding or verdict of guilty.”
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The phrase “without a finding or verdict of guilty”
can be construed to mean “a finding as opposed to a
verdict” or "a finding of guilty or a verdict of guilty.” If
§25 were read “a finding as opposed to a verdict of
guilty,” a determination would have to be made
whether the manner in which the proceedings of the
[employees] were terminated was such that it constitutes
a finding. There is, however, no need to reach that
question if the statute is properly read “a finding of
guilty or a verdict of guiley.”

In construing statutory language, it is appropriate
to refer to the usage of a term in other statutes. Com-
monwealth v, Baker, 368 Mass. 58 (1975). The
Massachusetts statute setting forth the conditions for the
admission of convictions into evidence in order to affect
the credibility of a defendant, G.L. c. 233, §21, uses the
phrase “finding or verdict of guilty” in a fashion that in-
dicates that the phrase is to be read "finding of guilty or
verdict of guilty.” Section 21 reads, “[fJor the purpose of
this paragraph, a plea of guilty or a finding or verdict of
guilty shall constitute a conviction within the meaning
of this section.” Id. Case law has confirmed the reading
of the phrase “finding or verdict of guilty” to be “finding
of guilty or verdict of guilty.” Karesek v. Bockus, 293
Mass. 871 (1936).

The cases in point terminated with the acceptance
by the court of pleas of nolo contendere. While a plea of
nolo contendere indicates that all the facts alleged in the
indictment are admitted, Commonweaith v. Marino,
254 Mass. 533 (1926), McHugh v. U.S., 230 F.2d 252
(1956), cert. denied 76 Sup. Ct. 1030, 351 U.S. 966; it
means literally “I will not contest” and may be offered
only with leave of court. Blacks Law Dictionary, 945.
It may not be used against the defendant in civil actions
based on the same acts, Id. and it may not be used to
discredit a defendant in any suit based on other acts.
Okszewski v, Goldberg, 223 Mass. 27 (1916). However,
in view of the stipulation of the parties, the Commission
need not reach the issue of whether the pleas of nolo
contendere constitute either a finding of guilty or a ver-
dict of guilty. The case of the municipal employee
clearly did not terminate with either a finding of guilty
or a verdict of guilty, The court itself confirmed that
fact in accepting the agreement of the prosecuting and
defense attorneys that expressly stated that the “accep-
tance of the plea [of nclo contendere] by the court is not
a finding of guilt.”

Under G.L. c. 268A, §25 suspensions of indicted
employees must be removed unless there is a “finding or
verdict of guilty.” The commission finds that the
requirement for the removal of the suspension applies.

DATE AUTHOQRIZED: May 8, 1984



COMMISSION ADVISORY NO. 4

The Commission has received numerous inquiries
regarding the application of Chapter 268A (the conflict
of interest law) to the political activities of public
employees. Although the conflict law does not explicitly
address political activity by public employees, certain
provisions of it may be violated in the course of conduct-
ing or participating in a political campaign. The pur-
pose of this advisory is to explain to public employees
how Chapter 268A applies to their political activities.

Section 23 of the conflict of interest statute con-
tains five standards of conduct applicable to all public
employees in the Commonwealth. Two of those stan-
dards provide that no current officer or employee of a
state, county or municipal agency shall:

. . - use or attempt to use his official position

to secure unwarranted privileges or exemp-

tions for himself or others; {or]

. . . by his conduct give reasonable basis for

the impression that any person can im-

properly influence or unduly enjoy his favor

in the performance of his official duties, or

that he is unduly affected by the kinship,

rank, position or influence of any party or

person.

In various advisory opinions issued to state, county, and
municipal employees, the Commission has discussed the
specific application of these standards in connection
with political activity. See, e.g. EC-COI-81-166; 82-21;
82-51; 82-112; 84-44,

The Comrmission has ruled consistently that the use
of public resources, available by virtue of one's public
employment, for the purpose of conducting or support-
ing a political campaign amounts to the use of official
position to secure an unwarranted privilege for oneself
or anather. These resources include publicly-provided
stationery, office supplies, utilities, telephones, office
equipment (e.g. copying machines, typewriters, word
processors), office space or other facilities. These are
intended for the conduct of public business, not for ad-
vancing the personal, private or political interests of
public employees. The taxpayers of the Commonwealth
should not be forced to subsidize the political activities
of those employed in government agencies.

Except in certain specific instances (for example,
the State Ethics Commission and its staff) and except for
certain kinds of activities (see Chapter 55), public
employees are not prohibited from engaging in political
activity. They should not, however, pursue those activ-
ities during their normal working hours. Their employer
is the state, county or municipality, as the case may be.
While being paid by the taxpayers, they are to be doing
the taxpayers' work, and not politicking for themselves
or individual candidates. Normal working hours will be

i
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those set by the employer through regulations or other-
wise, or as designated in the applicable collective
bargaining agreement. Where such hours have not been
clearly defined, it will be incumbent upon an employee
to resolve any ambiguity with his or her appointing of-
ficial before engaging in political work.

This advisory is primarily concerned with the
application of Chapter 268A to political activities of
public employees. Although it is not a statute under the
Commission'’s jurisdiction, Chapter 55 contains various
provisions related to political fundraising and other
activities applicable to those employees. Sections 16 and
17 of that Chapter provide a measure of protection for
them, as well. These sections read as follows:

§16 No person in the public service

shall, for that reason, be under obligation

to contribute to any political fund, or to

render any political service, and shall not be

removed or otherwise prejudiced for refus-

ing to do so.

Violation of any provision of this sec-

tion shall be punished by a fine of not less

than one hundred nor more than one thou-

sand dollars.

§17 No officer or employee of the
commonwealth or of any county, city or

town shall discharge, promote, or degrade

an officer or employee or change his official

rank or compensation, or promise or

threaten so to do, for giving, withholding or

neglecting to make a contribution of money

or other valuable thing for a political pur-

Violation of any provision of this sec-

tion shall be punished by a fine of not less

than one hundred or more than one thou-

sand dollars.

In addition to these laws, individual public agen-
cies may also place limitations on the political activities
of their employees. And, public employees may be sub-
ject to the Hatch Act, a federal law which limits certain
types of political activity. Public employees should
determine what restrictions they are subject to as a
result of their employment position.

DATE AUTHORIZED: May 8, 1984
CONFLICT OF INTEREST OPINION
NO. EC-COT1-84-65

FACTS:

You presently serve as one of five trustees on the
George Robert White Fund (GRW Fund). The Fund



was established as a permanent charitable trust fund
pursuant to Article Fourteen of the will of George
Robert White dated May 21, 1920. The purpose of the
GRW Fund is to use the net income to finance projects
involving “works of public utility and beauty, for the use
and enjoyment of the inhabitants of the City of
Boston. . .” No part of the income is to be used “for any
purpose which it is the duty of the City in the ordinary
course of events to provide.”

Mr. White further stipulated that the GRW Fund
is to be administered by five trustees: The Mayor, the
President of the City Council, the City Auditor, the
President of the Chamber of Commerce and the Presi-
dent of the Bar Association of the City of Boston. Pur-
suant to the direction of Mr. White, the GRW Fund has
an office in City Hall where one administrative assistant
keeps the books and records. The City of Boston pays
the salary and provides other city benefits for the
administrative position, but is reimbursed by the Fund
for both the salary and benefits.

QUESTION:

Are the trustees of the GRW Fund considered
municipal employees for the purposes of G.L. c. 268A?

ANSWER:
No.
DISCUSSION:

Chapter 268A defines municipal employee as “a
person performing services for or holding an office,
position, employment or membership in 2 municipal
agency, whether by election, appointment, contract of
hire or engagement, whether serving with or without
compensation, on a full, regular, part-time, intermit-
tent, or consultant basis. . .” G.L. c. 2684, §1(g). The
issue of whether GRW Fund trustees are considered
municipal employees therefore depends upon whether
the GRW Fund is a municipal agency, which is defined
by the conflict of interest law as “any department or
office of a city or town government and any council,
division, board, bureau, commission, institution, tri-
bunal or other instrumentality thereof or thereunder,”
G.L. c. 2684, §1(f).

In its previous determinations concerning the
public status of an entity for the purposes of Chapter
268A, the Commission has focused on the following four
factors:

(1) the means by which it was
created (e.g. legislative or administrative
action);
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(2} the entity’s performance of some
essentially governmental function;
(3) whether the entity receives
and/or expends public funds; and
(4) the extent of control and supervi-
sion exercised by government officials or
agencies over the entity.
None of these factors standing alone is dispositive;
rather, the Commission has considered the conjunctive
effect produced by the extent of each factor's ap-
plicability to a given entity. For example, the Commis-
sion concluded that local private industry councils are
municipal agencies within the meaning of c. 268A §1(f)
because of the role they play in the implementation of
the Federal Job Training and Partnership Act; namely
in the decision-making role they share with local elected
officials in the development of job training plans, the
selection of grant recipients and the expenditure of
public funds. EC-COI-83-4. See also EC-COI-82-25
[regional school district is a municipal agency for c.
268A purposes because it is supported solely by public
funds and it provides a service which each municipality
in the Commonwealth is required by law to provide].
The establishment, funding and functions of the
GRW Fund can be distinguished from those entities
deemed to be public agencies by the Commission, based
on the foregoing factors.

1. Creation

The GRW Fund was not created by direct
legislative or administrative action,!/ but rather was
established as a permanent charitable trust fund pur-
suant to an individual’s will. The City of Boston clearly
must have taken some type of administrative action in
order to accept the bequest. However, “{a] completed
gift duly accepted by the town constitutes a contract
between the town and the estate of the [testator].” City
Bank Farmers Trust Co. v. Carpenter, 519 Mass. 78,
80 (1946). Thus, the City's acceptance of Mr. White's
gift for “important civic improvements” can be com-
pared to a contract between the City and a vendor to
provide goods and services to the City of Boston. The
use of a City office and the transaction of the Fund's
business through City departments are terms of that
contract, conditions to be met in order to accept Mr.
White's bequest. The establishment of a municipal
agency or department cannot be unilaterally accom-
plished via an individual's will.

!/Compare other chartitable institutions which serve public func:
tions — e.g. the Franklin Foundation, the Economic Development and
Industrial Corporation, the Trustees of the Public Library of the City of
Boston and the Old South Association — which were all created by
special act of the legislature. The significance of some specific legistative
underpinning 1n defining an entity as a public agency or instrumentality
has been made clear by the Supreme judicial Court. Sec Opinion of the
Justices, 334 Mass. 760 (1956).



2. Governmental Functions

Although the GRW fund's purpose is to finance
projects for the use and enjoyment of Boston residents,
essentially a public function,?/ the will specifically states
that the monies shall not be used for any kind of function
that the city would ordinarily finance. With this
language, Mr. White expressly excluded the use of Fund
monies to finance “essentially governmental funcrions”
from the options available to the trustees. Instead, Mr.
White instructed that the monies be used for such pro-
jects as a “forum of substantial proportions for public
gatherings” and other city improvements such as a
zoological garden, uses which the courts have traditional-
ly accepted as public charitable uses.?/ Since 1976, the
GRW Fund has financed such projects as the Orient
Heights Youth Recreation Center in East Boston's Noyes
Park, the Community Resource Center at the Franklin
Park Zoo and the South Boston Health Center, and the
Children's Zoo project in Franklin Park. These functions
could be either publicly or privately financed and
managed, and therefore do not appear to constitute
“essentially governmental functions.”

3. Public Funds

Likewise, the GRW Fund does not receive or
expend public funds: the net income from the investment
of the original endowment in Mr. White's will to the
Fund constitutes the expendable assets. While the day-to-
day administration of the Fund is performed by a city
employee, the Fund reimburses the City for the
employee's salary and benefits. Furthermore, the Fund's
assets are to be kept separate from other city assets. See
Municipal Register p. 149 (1978-79). Compare EC-
COI-81-77 [where the monies from private trust funds
are commingled, and are by statute under the control
and management of University Trustees, to be treated in
effect as university funds]. The City’s acceptance of Mr.
White's bequest therefore did not convert the funds to
City funds, but rather established a contract, the terms of
which were provided for in Mr. White's will,

4. Municipal Government Control Over the
Fund

The GRW Fund is first and last a public charitable
trust fund, to be governed by the law of trusts. Because
the “inhabitants of the City of Boston” are the
beneficiaries of the GRW Fund, the will provides that it
be administered through the regular departments of the
City and that the Board of Trustees have a City office.
These provisions for a public administration of the
Fund appear to derive out of Mr. White’s desire for ac-
countability on the part of the Fund's managers, as
evidenced by the additional provision that “all books
and records of every nature relating to the management
of the Fund [be] readily accessible during business hours
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for the reasonable inspection of citizens, so that all who
so desire may have full knowledge of the conduct of the
business of the Fund.” Likewise, the fact that the ma-
jority of the Trustees are city officials is not dispositive.
See EC-COI-83-74 {where an entity is deemed a
municipal agency even though the majority of its
membership is selected from representatives of the
private sector, because of other factors such as the
expenditure of public funds]. As with all trustees of
public charitable trusts, the three city officials acting in
their trustee capacities owe a duty of loyalty to the
Fund: they must administer the trust solely with a view
to the accomplishment of the purposes of the trust.
Scott on Trusts, §379 (3rd ed. 1967). They owe their
selection to the will of Mr. White and not to any action
on the part of an appointing government official. As
trustees, the three city officials have only such pOWers as
are conferred upon them in specific words by the terms
of the trust or are necessary or appropriate to carry out
the purposes of the trust and are not forbidden by the
terms of the trust. Scott on Trusts, §380 (3rd ed. 1967).
While Mr. White may have chosen municipal officials
to fill three of the five trustee positions for the perspec-
tive they would bring to the funding determinations, the
three officials are acting as individuals in their roles as
trustees. Redress for any alleged breach of trust there-
fore lies in the law of trusts as applied to an individual's
services as a trustee,/ rather than in the application of
the conflict of interest law due to his separate role as a
municipal official.

'/5ee Gloucester Ice and Coal Sworage Company v. Assessors, 387
Mass. 28, 26 (1958) [where the Supreme Judicial Court concluded that an
entity was not a part of the city of Gloucester, even thaugh it was con-
ceived to perform an essentially public function).

'/5ee, e.g., Nickols v. Commissioners of Middlesex Counry, 341
Mass, 15 (1960); Holmes v. Welch, 314 Mass. 106 (1943); Pierce v,
Atty.Gen., 234 Mass. 389 (1920).

{/The avenues available to enforce a charitable truse include

1. application by the trustees to the court for a bill of instructions
as to the extent of their power and duties, see, ¢.g., City of Boston v.
Curley, 276 Mass. 549 (1931), Scott on Trusts, §394 (3rd ed. 1967):

2. a suit by one trustee against the others to enforce the trust or to
compel the redress of a breach of trust, see, e.g., Crawford v. Nies, 224
Mass. 474 (1916), Scort on Truss, §391 (3rd ed. 1967); and

3. action by the Attorney General, as representative of the public
interests, 1o protect a public charitable trust and enforce proper apphica-
tion of its funds. See Davenport v. Atty. Gen., 361 Mass. 372 (1972). See
also G.L. c. 12. §8 (as amended by St. 1979 c. 716) |["The auorney
general shall enforce the due application of funds given or appropriated
to public charities within the commonwealth and prevent breaches of
trust in the administration thereof.")



Based on the foregoing, the Commission concludes
that the GRW fund is not a municipal agency for the
purposes of Chapter 268A. As a charitable trust fund
established to finance “important civil improvements”
aimed at benefitting the residents of Boston, the Fund
may share certain artributes of a public entity.
However, the Commission holds that the GRW Fund
remains a private entity whose administration is subject
to the law of trusts, as opposed to an agency or instru-
mentality of the City of Boston performing governmen-
tal functions whose employees are subject to the conflict
of interest law.%/

DATE AUTHORIZED: May 29, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-66

FACTS:

The Administering Agency for Developmental
Disabilities (AADD) is an agency within the Executive
Office of Administration and Finance. The AADD ad.
ministers the Developmental Disabilities Program (the
Program) in Massachusetts pursuant to 42 U.S.C.
§6063(b)(1)(B). The Program receives approximately
$1.0 million federal funds which is distributed through
a competitive process. Private non-profit organizations
and public agencies submit proposals, and the AADD
funds those proposals which meet their criteria and
which are consistent with Program priorities. The
establishment of Program priorities and the overall
planning and evaluation of state efforts in connection
with the Program are the functions of the Massachusetts
Developmental Disabilities Council (MDCC) pursuant
to 42 U.5.C, §6067.'/

In the past, all grant applications have been
reviewed solely by AADD staff. This year, in an effort to
incorporate outside views in the funding process. The
AADD has proposed the establishment of a Grants
Review Committee (GRC). The membership would be
drawn from AADD's internal scaff, knowledgeable state

agency personnel, experts in the field, consumers, and

MDDC members. The GRC'’s function would be to
review grant proposals and make recommendations to

/In view of the Commission’s conclusion, city officials who serve as
GRW Fund trustees would be potentialty subject to §17(c) insofar as their
trustee duties might constitute acting as the agent of the GRW Fund.
However, Mr. White expreuly designated three city officials by job dtle as
trustees in his will, and the City of Boston assented to such ex officio
trusteeships by accepting Mr. White's bequest. The Commission therefore
holds that city officials in their GRW Fund trustee capacities are acting
“in the proper discharge of [their] official duties,” which exempts them
from the provisions of §17(c). EC-COI-83-20: 8i-33: compare EC
COI1-83-187

the AADD as to which are appropriate for funding. In
their review of proposals they would use the same
evaluation criteria which the AADD staff would use in
making the final decision. The GRC's recommendations
would not be binding on the AADD although they
would be given consideration. Assuming the GRC per-
formed as planned, it would be made a permanent part
of the funding process. GRC members would receive no
compensation for their services, nor would they be reim-
bursed for their expenses.

QUESTIONS:

1. Would members of the GRC be considered
state employees within the meaning of G.L. c. 268A?

2. If so, how would G.L. c. 268A apply to GRC
members?

ANSWERS:

1. Yes.
2. GRC members are subject to the limitations
set forth below,

DISCUSSION:

1. Status of GRC Members as State Employees
G.L. c. 268A defines a state employee as:
a person performing services for or holding
an office, position, employment or
membership in a state agency, whether ser-
ving with or without compensation, on a
full, regular, part-time intermittent or con-
sultant basis...G.L. c. 268A, §l(q) (em-
phasis added).
Prior opinions of the Commission have identified several
criteria useful to an analysis of what constitutes “perfor-
ming services for...a state agency.” Among those
criteria are
1. the impetus for the creation of the
position (e.g. whether by statute, rule,
regulation or otherwise);
2. the degree of formality associated
with the job, its procedures, and its an-
ticipated work product;
3. the entity’s performance of some
essentially governmental function;
4. the extent of control and supervi-
sion exercised by governmental officials or
agencies over the entity.

1/Because of the largely consumer/provider makeup of the MDDC
mandated by the statute, Congress decided 1o make the actual awarding
of grants and contracts the responsibility of the state’s administering
agency (in this instance, the AADD) “in order to avoid any possibility of
conflicts of interest on the part of individual council members. . 7 1978
United States Code Congressional and Administrative News, 7367



In a given fact pattern some of these criteria may be
given more or less weight. Each factual situation must
also be viewed in light of the purpose of the conflict of
interest statute. Keeping these precedents in mind the
Commission concludes that members of the GRC would
be performing services for a state agency within the
meaning of G.L. c. 268A.

First, there is the impetus for the creation of the
GRC. There is no statutory or regulatory requirement
that a body like the GRC be created. 42 U.S.C. §6063
requires only that the administration of the Program be
done by whatever body a state chooses to designate as its
administering agency. In Massachusetts that agency is
the AADD. It appears to be given wide discretion in
terms of how the Program money is disposed of both
substantively and procedurally. The only real limitation
is that the programs or entities the AADD chooses to
fund must have goals which are consistent with the
plans and priorities of the MDDC. Even though there is
no requirement for a GRC, the GRC would be a part of
a function that is statutorily mandated. In this way it
can be distinguished from the informal, ad hoc task
forces whose status previously has been considered by
the Commission.?/ In each of these previous opinions
the task force or group in question was not providing its
services in connection with any statutorily required
function. In each case the subjects of its expertise were
very general, e.g. general advice on the overall opera-
tion of a state agency (EC-COI-83-12), or discussions
about the range of legal issues in various areas within a
secretariat’s jurisdiction (EC-COI-79-12).

The second criterion utilized by the Commission
deals with the degree of formality associated with the
job, its procedures, and its anticipated work product.
The GRC would be utilizing evaluation criteria
established by the AADD for its review of funding pro-
posals. The existence of such substantive guidelines is a
trait the GRC would share with those entities the Com-
mission has found to be performing services for a state
agency. See EC-COI-84-55; 83-74. Compare EC-
COI-82-81. Although the final work product is a recom-
mendation on a funding decision that is not binding on
the AADD, such a work product is much more specific
than, for example, commenting on proposed legislation
or regulations (EC-COI-80-49) or expressing viewpoints
on general topics in a purely advisory way (EC-
COI-81-4; 79-12). Additionally, it is anticipated that
the GRC would become a permanent part of the fund-
ing decision process. This suggests a much greater
degree of formality than that found in the previously
cited Commission decisions where the fact that the
entity in question’s role would be of limited duration
was critical to the Commission’s finding that its
members were not state employees. See EC-COI-83-3;
79-12.
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A third criterion is whether or not the entity is per-
forming some essentially governmental function. In the
case of the GRC it is clear from a reading of 42 U.S.C.
§6063 that decisions regarding the awarding of grants
are to be the function of the state administering agency.
Indeed, up until this year the funding decisions have
been handled exclusively by AADD staff. Thus, in spite
of the fact that the majority of GRC members would be
drawn from outside the AADD, the GRC would be per-
forming a governmental function. This is not to say that
including outside viewpoints in that function may not
only be appropriate but also desirable. That decision is
lefe to the discretion of the AADD.

The last criterion is the extent of control or super-
vision exercised by government officials or agencies over
the entity. The GRC would be required to function
totally within the guidelines established by the AADD,
which in turn fashions its guidelines to be consistent
with the MDDC's plan and priorities. Both the AADD
and the MDDC are state agencies within the meaning of
G.L. c. 268A. Furthermore, the GRC presumably
would have access to AADD staff and resources in per-
forming its work. Given this high degree of control by
the AADD and the MDDC, the GRC can be dis-
tinguished from those ad hoc, informal advisory groups
whose agendas and work product are not so narrowly
prescribed.

2, Application of G.L. c. 2684 to
GRC Members

Because GRC members would not be compensated
for their services, they would be considered special state
employees as defined in G.L. c. 268A, §1(o). The
statute imposes fewer restrictions on the activities of
special state employees. The propesed membership of
the GRC would include state agency personnel, experts,
consumers, and MDDC members. The restrictions
applicable to GRC members would be as follows.

Section 4 of the statute prohibits a special state
employee from receiving compensation from or acting
as agent or attorney for anyone other than the com-
monwealth or a state agency in relation to any par-
ticular matter?/ in which the commonwealth or a state
agency is a party or has a direct and substantial interest
and in which he has participated as a state employee or
which is pending in the state agency in which he is serv-
ing. Generally this would prohibit a GRC member from

*/Sce e.g. EC.COI-83-21: B2-81: §1-4; 79-12.

/G.L. c. 26BA, §1(k) defines “particular matter,” as any judicial or
other proceeding, application, submission, request for a ruling or other
determination, contract, claim, controversy, charge, accusation, arrest,
decision, determination, finding. but excluding enactment of general
legislation by the general court and petitions of cities, towns, counties and
districts for special laws related to their governmental orgamizations.
powers, duties, finances and property.



being compensated by an outside entity in connection
with that entity’s application for Program funds. The
member would also be prohibited from acting as agent
for anyone in connection with a funding application.*/

Section 6 of the statute prohibits a state employee
from participating as an employee in a particular mat-
ter in which he or a business organization in which he
serves as an officer, director or employee has a financial
interest. Where the state employee’s duties would
require him to participate in the matter, the employee
must advise his appointing authority and permit that
person to decide whether the financial interest is
substantial enough to require the employee to abstain
from any participation in the matter. GRC members
whose organizarions have financial interests in AADD
funding decisions would also be required to refrain from
participating in discussions or votes on the funding
applications of organizations or individuals who are in
direct competition for the same funds. See EC-
COI-83-78.

Section 7 of the statute prohibits a state employee
from having a financial interest in a contract made by a
state agency. Since this provision encompasses employ-
ment contracts, it is of particular significance to the
members who are state agency personnel. As noted
above, they, as members, are state employees. Accord-
ingly, they would have a financial interest in their
employment contract, i.e., their regular state job.
However, since as members they are special state
employees they would qualify for an exemption con-
tained in §7(d) which permits them to serve as long as
their work on the GRC does not require them to par-
ticipate in or have official responsibility for any of the
activities of the agency they are employed by, and they
file an appropriate disclosure with the Commission.%/

Section 23 of the statute contains general standards
of conduct which are applicable to all state employees.
It provides in part that no state employee shall

1. use or artempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others;

2. by his conduct give reasonable
basis for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance of his official
duties, or that he is unduly affected by the
kinship, rank, position or influence of any
party or person;

8. accept employment or engage in
business activity which will require him to
disclose confidential information he has
gained in his official position, nor use such
information to further his personal
interests.

-

Under these provisions GRC members who also have
connections with entities seeking or receiving Program
funding would have to avoid using their membership to
secure unwarranted privileges (such as extensions of
deadlines for submission of proposals) for the entities
they are connected with. GRC members should also
avoid participating as members in funding recommen-
dations which would involve their organizations since to
do otherwise would give reasonable basis for the impres-
sion that their connection with the organization could
improperly influence their recommendations.®/

DATE AUTHORIZED: May 29, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-67

FACTS:

You are employed part-time as a consultant to a
legislative committee of the General Court. You are also
engaged in the private practice of law. In this regard
you share office space with a member of the General
Court (X). Your association with X consists of sharing
office expenses, including secretarial services,
telephone, utilities, books, supplies and equipment.
You have a joint checking account but the money is
used solely to pay office expenses. You maintain
separate practices and do not share profits or fees except
as appropriate regarding individually referred cases.
You each have your own stationery, and your telephone
is answered “law offices.”

4/ Acting as agent for an entity would include signing its contract for
Program funding, acting as its advecate in the funding application pro-
cess, completing its funding application. giving or preparing supporting
information on its behalf to the AADD, or representing it in any way
before the GRC. See EC-COI.83-78,

*/Because the MDDC is a state agency within the meaning of G.L. €.
26BA, its members are state employees; however because they are not
compensated for their MDDC work, they are special state employees.
Since they would not be receiving compensation for their GRC work
cither, they have no financial interest in a contract made by a state
agency, so §7 does not apply to them. On the other hand, if 2 GRC
member who was recruited from the private sector has a financial interest
in a contract made by the AADD, the only available exemption would be
under §7(e) which would require approval by the governor and executive
council.

¢/All of the restrictions discussed above with the exception of §7
would be applicable to the GRC membership proposed. Because the
Commission’s jurisdiction is limited to G.L. ¢. 268A, it does not consider
whether MDDC members might be prohibited by federal law from par-
ticipating on the GRC. The AADD may wish to clarify that issue by con-
tacting the office of the regional counsel for the U.S, Department of
Health and Human Services. The focus of this opinion has been on the
inclusion of those other than AADD staff in the GRC membership
Assuming that the participation of AADD staff on the GRC wauld be
considered a regular part of their AADD employment, they do not appear
1o be subject to any restriction by §7.



You would like to accept court appointments to
represent indigent criminal defendants in both state
and federal court. None of the fees you earn by such
representation would be shared with X except insofar as
they would be used to help defray your share of the
office expenses.

QUESTION:

Does G.L. c. 268A permit you to accept and be
reimbursed for court appointments to represent
indigent criminal defendants?

ANSWER:

Yes, subject to the limitations set forth below.
DISCUSSION:

Because your employment arrangement with the
General Court permits you to engage in private employ-
ment during normal working hours, you are considered
to be a “special state employee,” G.L. c. 268A, §1(0).!/
The sections of that statute which are relevant to your
situation are §4, §7, and §23. Section 4 provides in rele-
vant part that a state employee may not act as agent or
attorney for anyone in connection with any particular
matter in which the Commonwealth is a party or has a
direct and substantial interest. Criminal proceedings are
particular matters within the meaning of the statute.
However, because you are a special state employee you
are only prohibited from acting as attorney for anyone
in relation to a particular matter in which you par-
ticipated as a state employee at anytime, or which is or
within the past year has been a subject of your official
responsibility, or which is pending in the state agency in
which you work. In your position as consultant to the
Committee you have not participated in any criminal
prosecutions. Likewise no criminal prosecution has been
the subject of your responsibility in the past year, nor is
any criminal prosecution pending in the General Court.
Therefore you would not be precluded by §4 from ac-
cepting court appointed criminal cases and being paid
for such representation. You may also serve as court ap-
pointed counsel in criminal matters brought in federal
court assuming the same conditions are met. See EC-
COI-83-58.

Section 7 of the statute provides that no state
employee may have a financial interest, directly or
indirectly, in a contract made by a state agency in which
the Commonwealth or a state agency is an interested
party. Special state employees are exempted from this
provision by §7(d) as long as they do not participate?/ in
or have official responsibility for any of the activities of
the contracting agency and they file with the commis-
sion a statement making full disclosure of their interest
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in the contract. The issue in your case is whether as a
consuitant to the Committee you participate in any of
the activities of the agency you would be contracting
with. As reimbursement for court-appointed represen-
tation comes from the court system’s budget, the courts
would be the contracting agencies. The Committee may
have responsibility for bills relating to the court system
that are introduced in the General Court.%/ Its function
is to hold hearings on the bills and report them out to
the chamber where they originated. As an aide to the
Committee your task is to advise the chairperson and
Committee members as to the impact of a bill. For ex-
ample, you would research to see how a proposed bill
would change prior law or whether it was constitutional.
Because your activity is so remote from the actual im-
plementation of legislation that ultimately is enacted by
the General Court, you do not participate in any of the
activities of the Court within the meaning of G.L. c.
268A.

You should also be aware of the standards of con-
duct set out in §23. Section 23 12(2) in particular pro-
vides that no state employee “shall. . . use or attempt to
use his official position to secure unwarranted privileges
or exemptions for himself or others.” For example,
should any bill come before the Committee which deals
with the provision of legal services by Court-appointed
counsel, you should avoid giving it preferential staff
treatment.$/ '

You also ask whether you may now bill the com-
monwealth for court appointments you had taken
previously but had not been paid for because of your
uncertainty as to whether it was permitted by G.L. c.
268A. As long as you were a special state employee

/A special stare employee, far your purposes, is one who

(a) Occupies a position which, by its classification in the state agen-
cy invalved or by the terms of the contract or conditions of employment.
permits personal or private employment during normal working hours,
provided that disclosure of such classification or permission is filed in
writing with the state ethics commission prior to the commencement of
any personal or private employment, or

(b} In fact does not earn compensation as a state employee for an
aggregate of more than eight hundred hours during the preceding three
hundred and sixty-five days. For this purpose compensation by the day
shall be considered as cquivalent to compensation for seven hours per
day. A special state employee shall be in such a status on days for which
he is not compensated as well as on days on which he earns compensation.
G.L. c. 268A, §1(0).

You will note thatif you are a special statc employee by virtue of the
first category you should file the required disclosure with the Commission

t/G.L. c. 268A, §1(j) defines “participate,” as 10 participate in agen
¢y action or in a particular matter personally and substantially as a state,
county or municipal employee, through approval, disapproval, decision,
recommendation, the rendering of advice, investigation or otherwise

1/{Text of footnote omitted).

*/Given the description of the work you perform for the Committee it
does not apprar that you would ever have occasion to participate in vour
consultant capacity in any matter in which you have a financial interest.
Therefore the provisions of §6 would not apply to you. In the event such a
matter were directed to the Committee (e.g.. speciai legislation affecting
the rate of payment of court-appointed counsel), you should follow the
disclosure steps outlined in §6 of the statute.



when you accepted appointment and as long as you met
all the requirements discussed above at the time of your
representation, you may be paid for your services.

Lastly, you ask whether the fact that you share of-
fice space with an attorney who is a member of the
General Court would preclude you from accepting court
appointments. The answer to your question hinges on
whether or not you and the person you share office
space with are considered partners within the meaning
of G.L. c. 268A, and on the scope of activities in which
your partner participates or has official responsibility for
as a state employee. The Commission has held in the
past that pamership status is not limited to formal ar-
rangements but that it also may be imputed where the
association gives the public appearance of a partner-
ship. See EC-COI-82-68; 80-43. In order to avoid hav-
ing partnership status imputed, attorneys sharing office
space are advised to use separate stationery and business
cards, and to refrain from joining their names with
others on law lists, telephone directories, or other pro-
fessional notices other than to list the names of the in-
dividuals in the law office on the door of the suite. From
the facts you have given, your association with X does
not create the public appearance of a partnership. You
have complied with the guidelines listed above, and the
details of your office expense-sharing arrangement
would not be something that the public would be privy
to. Even assuming for the sake of argument that you
and X would be considered partners, you could engage
in the proposed activity. Limitations on the activities of
business partners of state employees are set out in §5(d).
Section 5(d) would prohibit you (as a partner) from
representing any non-state party in any particular mat-
ter in which X participates, has participated in or which
is the subject of his official responsibility.®/ As a
member of the Committee, X would not participate in
or have official responsibility for the court appointment
of counsel to indigent criminal defendants.

DATE AUTHORIZED: May 29, 1984

CONTFLICT OF INTEREST OPINION
NO. EC-COI-84-70

FACTS:

The American Probation and Parole Association
{APPA) and the New England Conference on Crime
and Delinquency (NECCD) are planning to co-host a
national conference on parole and probation in Boston
on August 26-29, 1984. Both organizations are profes-
sional associations, and are chartered and incorporated
as non-profit organizations. The mutual goals of APPA
and NECCD include providing a forum for the ex-
change of ideas and knowledge in the area of crime and
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delinquency; stimulating the development of innovative
services, research design and program evaluation; and
encouraging public awareness activities and community
involvement in the prevention of crime and delinquen-
cy. You are a member of NECCD and were elected this
year as its President, a position which rotates annually
and is unpaid. You are also the Commissioner of the
Department of Correction.

QUESTION:

As the Commissioner of the Department of Correc-
tion, does Chapter 26BA permit the use of staff and
state-owned computers for the purpose of key punching
registration information in connection with the APPA
and NECCD conference?

ANSWER:

Yes, subject to the conditions set forth below.

DISCUSSION:

As the Commissioner of the Department of Correc-
tion, you are a state employee within the meaning of
G.L. c. 268A, §1(q) and are therefore subject to the
provisions of the conflict of interest law. Section 23
(12)(2) of Chapter 268A prohibits state employees from
using their official positions to secure unwarranted
privileges for themselves or others.

The §28 (12)(2) prohibition has been the focus of
numercus prior conflict opinions. The Cornmission has
held that a state employee’s use of state offices, state
supplies or state time for political activities, such as fur-
thering his own or ancther’s candidacy for public office,
would violate that provision. See EC-COI-82-61 and
82-51. Likewise, a state employee cannot use state sup-
plies or state time to prepare or deliver presentations
under a consultant contract with a non-state group. See
EC-COI-81-184. Both of these situations highlight the
factor of private gain involved, which does not appear
to be present in your situation.

In EC-COI-81-88, the Commission held that a
state senator, who is a member of the board of directors
of a non-profit energy research organization, cannot
make his office space, telephone and other facilities at
the State House available to that organization. The un-
warranted privilege would be the organization receiving
something not generally available to private interest
groups. Id. Inasmuch as a state senator’s function is to
represent his entire constituency, such a favoring of one
interest group would constitute a violation of §23

(12X2).

*: The enactment of general legislation is specifically excluded from
the definition of a particular mauter. §1(k).



You are similarly an officer of a non-profit
organization who would like to make state facilities
available to that private group. Unlike the state senator
in EC-COI-81-88, however, your job entails work with a
specific segment of the population, namely those in-
dividuals connected in some way with the corrections
process, As the Commissioner of the Department of
Correction, you are charged with, inter alia:

1. establishing and maintaining pro-
grams of research, statistics and planning,
and conducting studies relating to correc-
tional programs and responsibilities of the
department;

2, utilizing, as far as practicable, the
services and resources of specialized com-
munity agencies and other local community
groups in the rehabilitation of offenders,
development of programs, recruitment of
volunteers and dissemination of informa-
tion regarding the work and needs of the
department; and

3. seeking to develop civic interest in
the work of the department and educating
the public and advising the general court as
to the needs and goals of the corrections
process.

See G.L. c. 124, §l(k}, (1) and (n).

The conference hosted by APPA and NECCD, as
described above, furthers these goals. In the Commis-
sion's view, state resources may be used for such con-
ferences and other similar activities where such func-
tions are:

1. in furtherance of the public in-
terest in general, rather than in pursuit of
private gain (either of an individual or a
particular private interest group);

2. interconnected with the business
of that department of state government
(e.g., the exchange of ideas and knowledge,
the development of programs, and public
education as to the needs and goals of the
corrections process are among your
statutory duties as Commissioner of the
Deparunent of Correction);

3. not used toward partisan political
ends; and

4. the state employee's appointing
official approves the use of state resources
for that purpose.!/

This last condition is critical. It ensures that a disin-
terested, accountable public official is making a judg-
ment that there is an appropriate and not “unwar-
ranted” use of state resources. As long as you comply
with all of these conditions, the use of state computers
and staff to keypunch registration information for the

APPA/NECCD conference will not violate the conflict
of interest law. Nothing in this opinion, however,
precludes application of any other statutes or regula-
tions dealing with the use of state facilities or supplies.

DATE AUTHORIZED: May 21, 1984

CONFLICT OF INTEREST OPINION
NO. ECG-COI-84-71

FACTS:

You are an employee in the Massachusetts Com-
munity Economic Development Assistance Corporation
(CEDAC). CEDAC was created by G.L. c. 40H as a
public instrumentality to provide technical assistance
services to eligible non-profit organizations in economi-
cally distressed parts of the state. While CEDAC is
within the Executive Office of Manpower Affairs
(EOMA), it is not subject to the supervision or control of
EOMA or any other department or agency of the com-
monwealth except as provided in chapter 40H. See G.L.
c. 40H, §3.

In order to obtain technical assistance from
CEDAC, an eligible organization submits a written “Re-
quest for Technical Assistance.” The application must
set forth the history of the organization, describe its in-
ability to secure the requested assistance from other
resources and give the details of the proposed project to
be assisted. The CEDAC staff then reviews the request
and the CEDAC Board of Directors evaluates the pro-
posed project according to the appropriate selection
criteria. For example, the Housing Project Selection
Criteria include:

(1) financial feasibility of the project;

(2} the project’s target group and
ownership characteristics [CEDAC is
statutorily required to aid projects which
will primarily benefit the economically
disadvantaged and must give preference to
projects that will be owned by community
organizations or by community action
agencies];

(3) the project’s responsiveness to
neighborhood needs;

(4) evidence of CEDAC's critical role
[i.e. the unavailability of other resources to
provide the requested assistance];

(5) the project's scale and impact;
and

(6) the ceiling level of CEDAC par-
ticipation.

!/For the purpose of these safeguards. your appointing official is the
Governor.



Once the CEDAC Board approves the request, a con-
tract is drawn up between CEDAC and the organiza-
tion. The contract outlines, inter alia, the scope of the
services to be provided. The technical assistance
CEDAC can provide includes help in planning, organiz-
ing and implementing economic activity. For example,
the assistance may include long-range planning, market
research, business plan development, financial packag-
ing, management training, or any combination of these
or other related activities.

You also serve as an officer and Board member of
a nonprofit corporation (ABC) which qualifies under
CEDAC's enabling legislation as an “eligible organiza-
tion.” Both of your positions at ABC are unpaid. ABC
is planning to submit a “Request for Technical
Assistance” to CEDAC, in connection with an upcom-
ing housing project.

QUESTION:

What limits does G.L. c. 268A place on your
rendering CEDAC technical assistance to ABC or acting
on behalf of ABC?

ANSWER:

You are subject to the restrictions set forth below.

DISCUSSION:

As a full-time employee of CEDAC, you are ex-
pressly subject to the provisions of G.L. c. 26BA. See
G.L. c. 40H, §3(d). For the purposes of applying
Chapter 268A, the conflict of interest law, you are con-
sidered a state employee. Section 4 (c) of Chapter 268A
prohibits a state employee, otherwise than in the proper
discharge of his official duties, from acting as agent or
attorney for anyone other than the commonwealth or a
state agency in connection with any particular matter!/
in which the commonwealth or a state agency is a party
or has a direct and substantial interest. This prohibition
recognizes that an employee’s loyalty to the com-
monwealth may be diminished when the employee acts
on behalf of a private party in connection with par-
ticular matters in which the commonwealth is a party.
The potential for divided loyalty is even greater when
the employee’s private interests are advanced before the
same agency which employs him. See, In the Matter of
Louis L. Logan, 1981 Ethics Commission (40). Section
4 therefore prohibits such conduct without regard to
whether the employee is in a position to exploit his
public office.

ABC's application to CEDAC for technical
assistance is a particular matter as defined in G.L. c.
268A, §1(k). Accordingly, you may not act as ABC's
agent in any respect concerning its application to
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CEDAC for technical assistance. Section 4 would pro-
hibit you from acting as ABC's agent before any other
state agency as well, although that section would not
prohibit you from continuing your other activities for
ABC which are not of direct and substantial interest to
the state.

Section 6 of Chapter 268BA prohibits a state
employee from participating as such an employee in a
particular matter in which a business organization in
which he is serving as an officer, director, trustee, part-
ner or employee has a financial interest.

The Commission has previously held that the term
“business organization” includes non-profit organiza-
tions. See eg. EC-COI-82-91. The non-profit ABC will
have a financial interest in any services CEDAC provides
because ABC would have to pay for equivalent tech-
nical assistance from the private sector. From the facts
you: present, it further appears that the CEDAC services
ABC will request are critical to the successful comple-
tion of the housing project.

You state that you would not be involved in any
aspect of the CEDAC staff review of the ABC request or
its presentation to the CEDAC Board of Directors. You
should be aware that §6 prohibits your involvement in
any discussions with or support work for the CEDAC
staff or Board of Directors conceming the ABC applica-
tion, as well as prohibiting your participation in the for-
mal staff review or presentation before the Board.

In the event that the CEDAC Board approves the
ABC application following the CEDAC staff review, a
contract will be drafted to structure the relationship
between CEDAC and ABC, as described above. That
contract would constitute a particular matter under
G.L. c. 268A, §1(k). Due to your present positions in
the ABC organization, your proposed participation as a
state employee in the rendering of services to ABC, pur-
suant to the CEDAC-ABC contract, would fall within
the proscribed activities under §6. Section 6 does pro-
vide the following exemption:

Any state employee whose duties

would otherwise require him to participate

in such a particular matter shall advise the

official responsible for appointment to his

position and the state ethics commission of

the nature and circumstances of the par-

ticular matter and make full disclosure of

such financial interest, and the appointing

official shall thereupon either:

{1) assign the particular matter to
another employee; or

'/For the purpose of G.L. c. 268A, “particular matter.” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination. contract. claim. controversy, charge.
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legisiation by the general court.  G.L. c. 268A. §l1ik)



(2) assume responsibility for the par-
ticular matter; or

(3) make a written determination
that the interest is not so substantial as to be
deemed likely to affect the integrity of the
services which the commonwealth may
expect from the employee, in which case it
shall not be a violation for the employee to
participate in the particular matter, Copies
of such written determination shall be for-
warded to the employee and filed with the
state ethics commission by the person who
made the determination. Such copy shall be
retained by the commission for a period of
six years,

Thus, only if you follow the disclosure provisions
outlined above and obtain the requisite determination
from your appeinting official (a copy of which must be
submitted to the Commission), would your services pro-
viding technical assistance to ABC be exempted from
the §6 prohibiton. Your appointing official must make
a good faith determination based on the specific facts of
your situation. The needs of the agency and its credibil-
ity must be balanced with the purposes of the conflict
law.

You are also subject to the standards of conduct set
forth in §23 of the conflict law. That section provides,
in pertinent part, that no employee shall:

(1) use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others, or

(2) by his conduct give reasonable
basis for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance of his official
duties, or that he is unduly affected by the
kinship, rank, position or influence of any
party or person.

G.L. c. 268A, §23 (12)(2) and (3).

You state that the Board of Directors at both ABC and
CEDAC would be put on notice that you are a full-time
CEDAC employee and an officer and Board member of
ABC. Beyond this initial step, the loyalty ambiguities
created by your multiple positions would require
scrupulous adherence to the above provisions of §23. As
stated previously, you would be prohibited from inter-
jecting yourself in any way into the technical assistance
application process on behalf of either ABC or CEDAC;
and in the event that your appointing official exempts
you from the §6 prohibition, your proposed role in the
rendering of the technical services to ABC could not

(1) lead to ABC's gain of an unwar-
ranted privilege (e.g., leniency in the en-
forcement of CEDAC-ABC contract terms)
ar
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(2) give the impression that fellow

ABC Board members could unduly influ-

ence you in the performance of your

CEDAC duties.

Finally, G.L. c. 268A, §28 (13)(1) prohibits a state
employee from accepting employment or engaging in
any business or professional activity which will require
him to disclose confidential information which he has
gained by reason of his official position or authority and
from, in fact, improperly disclosing such materials?/ or
using such information to further his personal interests.
In your position on the CEDAC staff, you have access to
the procedures and standards used by the CEDAC staff
and Board of Directors to review an organization's re-
quest for technical assistance. You must therefore take
great care to abide by the provisions of G.L. c. 268A,
§28 (13X1) in all of your dealings with ABC.

DATE AUTHORIZED: May 29, 1984

COMMISSION ADVISORY NO. 5

The conflict of interest law, Chapter 268A of the
General Laws, applies to all municipal employees,
whether elected or appointed, full-time or part-time,
paid or unpaid. The law does create, however, a
category of employees called “special municipal
employees” to whom the law in some instances will
apply in a less restrictive way.

Questions have been raised as to:

¢ whether members and employees

of agencies considered independent of the

rest of municipal government are also

covered by the law,

®* whether such members and
employees may be made “special municipal
employees,” and =
® if so, by whom.,

Typical examples of such “independent” agencies
are local housing authorities and local water and fire
districts. These issues take on added importance
because often members and employees of such
authorities or districts have contracts with or hold other
appointive positions in the same agency. The propriety
of their doing so will turn on whether they are covered
by the conflict law and, if so, whether they may be con-
sidered “specials.” It must be stressed, however, that we
are not dealing here with agencies whose jurisdiction
extends beyond the boundaries of a particular city or town

*/These materials are defined as “"materials or data within the
excmption to the definition of public records as defined by [G.L. ¢ 4,

§71."



(for example, regional districts). We are only dealing with
agencies whose jurisdiction encompasses matters within a
particular municipality or par of a municipality.

“Municipal employee” is defined as anyone “per-
forming services for or holding an office, position,
employment or membership in 2 municipal agency.”
See G.L. c. 268A, §1(g). “Municipal agency,” in turn, is
defined as “any department or office of a city or town
government and any council, division, board, bureau,
commission, institution, tribunal or other instrumen-
tality thereof or thereunder.” See §1(f). Given these
broad definitions, local housing authorities and local
water and fire districts would be considered municipal
agencies for purposes of the conflict law and their
members and employees municipal employees. They
perform governmental functions at the municipal level.

The next question then is whether the members
and employees of these authorities and districts may be
designated as “special municipal employees.” The
answer with respect to local housing authorities is clear.
The legislation establishing such authorities states that
“each member of [a housing and redevelopment
authority]. . .shall be considered a special municipal
employee.” See G.L. c. 121B, §7. In so doing, the
legislature was careful to point out that the Board of
Selectmen or City Council was not precluded from mak-
ing other employees of such authorities “specials.” Since
most statutes establishing local water or fire districts are
not so explicit, the applicable provisions of c. 268A must
be examined.

Section 1(n) of G.L. c¢. 268BA provides that
municipal employees are classified as “specials” by the
Board of Selectmen or City Council in that municipal-
ity. Thus, the law gives the appropriate Board of Select-
men or City Council the designating responsibility and
makes no distinction as to which agencies might be
involved. Simply put, the Board or Council has this
authority and nothing turns on the degree to which the
Board or Council supervises the work of the agency.
Accordingly, members and employees of a local water
or fire district may be designated as “specials” just as
any other municipal employees. In making its decision,
the Board of Selectmen or City Council will use the
guidelines set out in the statute. That is,

1. the person must either

a. receive no compensation,

b. work less than 800 hours a year, or

€. occupy a position which “permits
personal or private employment
during normal working hours"”

and

2. the Board or Council must be consistent, i.e.,
treat people who hold equivalent positions in the same
way.
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This advisory will not attempt to explain all the
provisions of the conflict law applicable to “special
municipal employees.” As noted above, however,
whether a member or employee of an authority or
district is classified as a “special” will affect his eligibility
to hold, and be compensated for some other position
within the supervision of that authority or district. If
such an individual were not a “special,” he would violate
§20 of G.L. c. 268A if he held another position with his
authority or district. As a special, he is eligible for an
exemnption from §20* as long as

1. he files with his city or town clerk

a statement making full disclosure of the

other employment relationship and
2. the City Council or Board of

Selectmen give its approval to his having

that position.

Here again, the Board of Selectmen or City Council has
a crucial role to play. And, here again, it simply does
not matter whether the Board or Council has any other
role to play with respect to that authority or district.

In addition to the requirements of Chapter 268A,
§4A of G.L. c. 41 comes into play where a district board
is the appointing authority, Pursuant to §4A, a district
board must be authorized by a vote of the district at an
annual district meeting before it may appoint one of its
members to another district office or position.

To sum up, if you are a member or employee of a
local housing authority

®* you are automatically a “special municipal
employee” if a member, otherwise you will not be con-
sidered a special unless the City Council or Board of
Selectmen designates your position as such,

®*  as a special you may hold another position with
the authority provided

¢ your City Council or Board of
Selectmen approves, and

®* vyou file the required disclosure
statement with your City or Town Clerk.

If you are a member or employee of a local water
or fire district

® you will not be considered a special employee
unless the City Council or Board of Selectmen
designates your position as such

®* if it does so, you may hold another position
with the district provided

*Section 20 prohibits 2 municipal employee from having a financial
interest in a contract with his city or town, Other ¢employment contracts
are included within this prohibition. The §20 exemption outlined above
would also be available to members and employees who are specials and
who have other kinds of contracts with their authority or district (for
example, contracts 1o provide services, to sell equipment. etc.)



® your City Council or Board of
Selectmen approves,

® you file the required disclosure
statement, and

® in the case of members, the annual
district meeting gives its authorization.

DATE AUTHORIZED: May 29, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-75

FACTS:

You are the Town Clerk for the Town of Bolton
(Town). In that capacity, you are responsible for
administering oaths of office to certain elected and
appointed Town officials. G.L. c. 41, §15. Upon taking
an ocath to faithfully perform municipal duties, the of-
ficial is deemed qualified for office. The Town held its
annual election on May 15, 1984 to fill twelve elected
offices; eight of the twelve successful candidates were
incumbents. Additionally, you customarily administer
oaths to individuals who are newly appointed to the
positions of police chief, police officer, fire chief,
highway superintendent, council on aging member,
and advisory committee member. You estimate that
approximately ten new individuals fill these positions
each year. You do not administer oaths to any other
municipal employees.

You have become aware of a recent amendment to
G.L. c. 2684, §23, St. 1983 c. 409, eff. January 7, 1984,
which requires you to furnish a copy of §28 to certain
appointed and elected persons upon qualification for
office.!/ You seek guidance over the scope of c. 409.

QUESTIONS:

1. Does c. 409 require you to provide a copy of
§23 to every Town employee?

2. Does c. 409 require you to provide a copy of
§23 to appointed or elected officials to whom you
administer an oath of office?

ANSWERS:

1. No, although nothing in c. 409 would prohibit
your furnishing such information to Town employees.

2. Yes, as to those persons first appointed or
elected to such offices after the effective date of c. 409.
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DISCUSSION:

At the outset, the Commission restates the princi-
ple that the five standards of conduct contained in §23
apply to all municipal employees, whether they work
full or part-time, whether they are compensated or
uncompensated, and whether they are elected or
appointed. These standards, which supplement the
substantive provisions contained in earlier sections of
G.L. c. 268A, were enacted to prevent giving the ap-
pearance of conflict as much as to suppress all tendency
to wrongdoing. Board of Selectmen of Avon v.
Linder, 352 Mass. 581, 583 (1967). Irrespective of any
formal notification procedure by which employees
would receive copies of the text of §23, public employees
are charged with notice of the statute, Loring v. Com-
missioner of Public Works, 264 Mass. 467 (1928), and
their lack of awareness of the principles of §25 does not
serve as a defense to proceedings alleging a violation of
§23. In the Matter of C. Joseph Doyle, 1980 Ethics
Commission 11, 18; affd sub nom. Doyle v,
Vorenberg, Suffolk Superior Court Civil Action No.
43268 (Oct. 28, 1982). Voluntary educational efforts
designed to make employees more aware of the prohibi-
tions of G.L. c. 2684, including §23, are therefore ap-
propriate and desirable.

However, separate from the scope of §23 is the
issue of the breadth of the mandatory notification pro-
cedure under ¢. 409. The procedure, derived appar-
ently from comparable requirements under the open
meeting law, G.L. c. 39, §23B, is largely a symbolic
gesture to emphasize the importance of §23 to newly
elected or appointed municipal officers. By virtue of
their positions as heads of their respective agencies,
elected or appointed municipal officers are authorized
to take appropriate administrative action as is war-
ranted with respect to violations of §23. See, G.L. c.
268A, §23 1. It is therefore appropriate that such
municipal officers be made aware of §23 and of their
role in enforcing those standards.

Chapter 409 does not require a notification to
every municipal official. By its terms, §409 notification
is required only for those elected or appointed

/St 1983, c. 409 provides as follows:

Upon qualification for office following an appointment or election 1o
a municipal agency, such appointed or clected person shall be furnished
by the city or town clerk with a copy of this section. Each such person shall
sign a written acknowledgement that he has been provided with such a

copy.



municipal officials who must be “qualified for office.”
Since you as Town Clerk are responsible for administer-
ing oaths by which such officers would be deemed quali-
fied, you are the municipal official most likely to be
aware of which officers are subject to the notification
procedure under c. 409. The imposition of the notifica-
tion duties on you as Town Clerk makes administrative
sense because you can carry out the notification respon-
sibility during the same occasion in which you adminis-
ter the oath qualifying the individual for office.
Inasmuch as you administer the oath only after the
initial election or appointment and not following each
subsequent reelection or reappointment as a condition
of qualification for office, you would be required by c.
409 to provide notification of §23 only for the initial
election or appointment. Moreover, nothing in c. 409
requires a retroactive application to town officials who
were qualified for office prior to the January effective
date of c. 409.%/

DATE AUTHORIZED: June 18, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-78

FACTS:

You are employed as an assistant town counsel for
the town of ABC. You are also permitted to maintain
an outside practice of law, In connection with that you
share office space with two other attorneys. You main-
tain separate files for all of your own cases and clients,
and you have your own secretary. You state that you are
not formally associated with the other attorneys in any
way, nor do you participate in or benefit from their fees,
with the following exception. On occasion you are hired
by one of the other attorneys, X, to work on certain of
his cases. When that occurs, you are paid by him on an
hourly basis, and any paralegal/secretarial work is per-
formed by his secretaries. You estimate that approx-
imately fifteen percent of your total income is derived
from the work you do for X. When you perform such
work the letterhead used in connection with the cases is
headed “Law Offices of X, (your name) & Y," and your
name and the other attorney's name are listed under X's
name on the left-hand side of the stationery. On occa-
sion X and the other attorney represent clients before
various ABC boards and commissions. You state that
you have no involvement at the law offices with any case
involving the town of ABC, and in your employment as
assistant town counsel you have no involvement with any
matter in which the other two attorneys are involved.
The town counsel is aware of your office sharing
arrangement and assigns any matters in which parties
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are represented by the law offices to other assistants or
to himself.

QUESTION:

What limitations does G.L. c. 268A place on you
both in your capacity as assistant town counsel and in
your private law practice?

ANSWER:

You are subject to the following limitations.

DISCUSSION:

As an assistant town counsel you are a municipal
employee and therefore are subject to the conflict of
interest law, G.L. ¢. 2684, and in particular §§17, 18,
19 and 23. Because many city solicitors and town
counsels in the commonwealth serve part-time and also
engage in the private practice of law, the substantive
issues raised by your question are applicable to other
municipal attorneys as well.

Section 17 provides in pertinent part that a
municipal employee may not receive compensation
from or act as agent or attorney for anyone other than
the city in connection with any particular matter!/ in
which the same city is a party or has a direct and
substantial interest. This means that you may not be
compensated by or act on behalf of any client in con-
nection with any proceeding before any ABC municipal
agency?/ or any proceeding in which ABC is a party or
has a direct and substantial interest. This prohibition
applies to matters that come to you personally as well as
to matters on which you work for X, You have stated
that you avoid all contact at the law offices with any
matter which involves the town of ABC. You therefore
would be in compliance with this provision.

'/For the purposes of G.L. ¢. 26BA, "particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general count and petitions of cities,
towns, countics and districts for special laws eelated to their governmental
organizations, powers, duties, finances and property. G.L. c. 268A,
§1(k).

%/For the purposes of G.L. ¢. 268A, “municipal agency” is defined as
any department ot office of a city or town government and any council,
division, board, bureau, commission, institution, tribunal or other instru-
mentality thereof or thereunder. G.L. c. 268A, §1(f).

'/You also ask whether you can be reimbursed for the time and
materials spent in performing the duties of c. 409. Your question would
be more appropriately addressed to the Division of Local Mandates
within the State Auditor's Office. It would appear, however, given the
relatively small number of Town officials affected annually by c. 409.
that whatever expense you incur would be an “incidental local admin-
istration expense(s).” G.L. c. 29, §27C(a).



Section 18(d) prohibits the partners of a municipal
employee from acting as agent or attorney for anyone
other than the city in connection with any particular
matter in which the same city is a party or has a direct
and substantial interest, and in which the municipal
employee participates or has participated as a
municipal employee or which is the subject of his official
responsibility. To advance the purposes of the law, the
term “partner” is not restricted to those who enter for-
mal partnership agreements. Thus the Commission has
held in previous opinions that a partner is any person
who joins with another, formally, or informally, in a
common business venture. The substance of the rela-
tionship is what counts, not the terms the parties use to
describe the relationship. Additionally, if a group
creates a public appearance of a partnership (for exam-
ple by linking their names on a letterhead, business
cards and business listing), they may be treated as part-
ners even though they may not, in fact, share profits.
See EC-COI-82-68; 82-19; 80-43.%/ See also Formal
Opinion 310, ABA Committee on Professional Ethics
(June 20, 1963); Massachusetts Bar Association Ethical
Opinion 76-19. The substance of your arrangement
with X does not constitute a partnership. The occa-
sional payment you receive on an hourly basis from X
constitutes a fee for services arrangement rather than a
sharing of profits.*/ You maintain separate files and
have your own secretary. However, the fact that your
names are linked in the letterhead title would create the
public appearance of a parmership, thereby triggering
the prohibitions of §18(d). The ability of X and the
other attorney to represent clients in matters in which
ABC is a party or has an interest might well be severely
limited. In order to prevent this result your name should
not be linked with the other two names at the top of the
letterhead. The mere listing of your name under X's in
the left-hand side of the stationery would not create the
same public appearance of a partnership. Likewise, if
you were to be listed as being “of cour " the Commis-
sion has held in the past that such a listing is not by itself
sufficient to create a public appearance of a partner-
ship. See EC-COI-83-81.%/

Section 19 prohibits a municipal employee from
participating as such an employee in a particular matter
in which to his knowledge he or a business organization
in which he is serving as an employee has a financial
interest. Although the law office of X would be con-
sidered a business organization your relationship with it
does not rise to the status of “employee” sufficient to in-
voke the participation prohibitions of §19. This conclu-
sion is based on the comparatively small portion of your
income attributable to services which you perform for
the law offices. See EC-COI-83-34. However, should
your situation change and a more substantial portion of
your time and income be attributable to the services you
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provide to X, then you would be regarded as an
employee for the purposes of §19. You would then be
prohibited from taking any action in your capacity as
assistant town counsel on any matter in which the law
offices had a financial interest. Obviously you are also
prohibited from acting in your municipal job on any
matter in which you personally have a financial interest,
such as any aspect of one of your own client's cases.
Again, as you have stated that the city solicitor is aware
of your office-sharing arrangement and screens you
from all matters where the law offices are involved,
there is no violation of this section.

Section 23 contains general standards of conduct
applicable to all state, county and municipal employees.
These provisions address both courses of conduct raising
conflict questions as well as the appearance of conflict.
Section 23 2 prohibits the use or attempted use of one’s
official position to secure unwarranted privileges or ex-
emptions for himself or others. It also prohibits one
from by his conduct giving reasonable basis for the
impression that any person can improperly influence or
unduly enjoy his favor in the performance of his official
duties, or that he is unduly affected by the kinship,
rank, position or influence of any party or person. Even
though you will have no personal involvement in any
overlapping matters, the appearance of your name on
the law offices’ letterhead in any form may put your co-
workers in the town counsel's office who are actually
handling the matter in an uncomfortable position. Fur-
thermore, the public is unaware of your screening ar-
rangement, and the appearance of your name on the
letterhead in connection with overlapping matters
might create a negative impression as to the public
loyalty of the town counsel's office. Therefore, the wisest
course for you to take to avoid problems under §23
would be to see that your name does not appear on any
letterhead that is used by the law offices in connection
with any matter in which ABC is a party or has a direct
and substantial interst.

DATE AUTHORIZED: June 19, 1984

*/These citations refer 1o previous Commission conflict of interest
opinions including the year they were issucd and their identifying
numbers. Copies of these and all other advisory opinions (with identifying
information deleted) are available for public inspection at the Commis-
sion office.

*/Your situation when you are performing work for X is analogous 1o
that of a law firm associate which the Commission has found in several
previous opinions does not trigger the application of §18(d). See EC-
COI1-83-92; 81-30: 79-57.

'/Although the appearance of your name on the letterhead either
under X's or as being “of counsel” would not trigger the application of
§18(d), it would create problems under §23 when the letterhead is used in
connection with mauers in which ABC is a party or has a direct and
substantial interest. The implications of §23 are dealt with more fully in
the last paragraph of the opinion.



CONFLICT OF INTEREST OPINION
NO. ECCOI-84-79

FACTS:

You are a member of the General Court and an
attorney engaged in the private practice of law. A
prospective client wants you to represent him for com-
pensation in an inquiry by the Office of Campaign and
Political Finance, under G.L. ¢. 55.

QUESTION:

Does G.L. c. 268A permit you to appear for com-
pensation on behalf of a client before the Office of
Campaign and Political Finance (OCPF)?

ANSWER:
No.
DISCUSSION:

As a member of the General Court, you are a state
employee as that term is defined in G.L. c. 268A, §1(q).
the conflict of interest law.

Section 4 of c. 268A states;

.. .[N]o member of the general court shall

personally appear for any compensation

other than his legislative salary before any

state agency, unless:

(1) the particular matter!/ before
the state agency is ministerial in nacure; or

(2) the appearance is before a court
of the commonwealth; or

(3) the appearance is in a quasi-
judicial proceeding.

For the purposes of this paragraph, ministerial
functions include, but are not limited to, the filing or
amendment of: tax returns, applications for permits or
licenses, incorporation papers, or other documents. For
the purposes of this paragraph, a proceeding shall be
considered quasi-judicial if:

(1) the action of the state agency is
adjudicatory in nature; and

(2) the action of the state agency is
appealable to the courts; and

{3) both sides are entitled to
representation by counsel and such counsel

is neither the attorney general nor the

counsel for the state agency conducting the

proceeding.
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Your appearance before the OCPF would not fall
under any of the three exemptions set out in §4. Clearly,
the particular matter involved, i.e., OCPF's inquiry, is
not ministerial in nature. Nor is the OCPF a court of the
Commonwealth. That its inquiry may possibly lead to a
criminal prosecution sometime in the future is im-
material. There is no ongoing court case or grand jury
proceeding and there may never be one. Moreover, the
OCPF would not, in any event, function as the pro-
secutor in a criminal proceeding. To allow appearances
before separate and independent investigatory agencies
before the matter has even been referred to a law
enforcement agency would have a widespread impact
clearly not contemplated by the [language of §4 as ap-
plicable] to legislators. It would allow appearances, for
example, before the State Ethics Commission, the
Inspector General, the Bureau of Special Investigations,
the Auditor’s Office and many other state agencies that
investigate potental criminal conduct.

Finally, a hearing by the director of OCPF is not a
quasi-judicial proceeding as defined in G.L. c. 268A,
§4(3). The director is only authorized under G.L. c. 55,
§3 to:

.. .investigate the legality, validity, com-

pleteness and accuracy of all reports and

actions required to be filed and taken by
candidates, treasurers, political committees

and any other persons pursuant to [chapter

55] and any other laws of the com-

monwealth pertaining to campaign con-

tributions and expenditures.

In the course of the investigation, the director may re-
quire testimony under oath by witnesses. Witnesses also
have the right to be represented by counsel. Further,
any person or comrnittee under investigation is notified
by the director of his intention to present evidence to the
Attorney General. An alleged violator may request a
hearing before the director for the purpose of presenting
evidence to the contrary. See 970 CMR 3.00 (1978).

'/Particular matter means “any judicial or other proceeding. ap-
plication, submission, request for a ruling or other determination, con:
tract, claim, controversy, charge, accusation, arrest, decision, determina-
tion, finding, but excluding enactment of general legislation by the
general count..." G.L. ¢. 26BA, §1(k).



Accordingly, the OCPF hearing does not satisfy the
three criteria set out in §4 for quasi-judicial pro-
ceedings. It is not adjudicatory in nature.?/ The direc-
tor does not decide the rights of the alleged violator.
Any evidence presented at the hearing is presented to
the attorney general. See G.L. c. 55, §3. Aithough G.L.
c. 55, §3 grants to the director “the power and authority
to investigate the legality, validity, completeness and ac-
curacy” of reports, §§28-29 specifically delegate 1o the
Attormey General and the District Attorney the duty to
make final legal determinations on these questions.
1978 Op. Auy. Gen. No. 27. Once the director com-
pletes his investigation, and refers it to the attorney
general, OCPF has no jurisdiction over the matter.

Moreover, the action of the OCPF is not appeal-
able to the courts. Again, that an alleged violator may
one day be a defendant in a separate and independent
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criminal proceeding is immaterial. Finally, any hearing
or inquiry at the OCPF is not one involving two parties
represented by private counsel. This last criterion is
meant to limit “quasi-judicial” proceedings to those
where a state agency is adjudicating the rights of two
private, i.e., non-state parties.

DATE AUTHORIZED: June 19, 1984

t/G.L. . 30A, §1{1) defines an adjudicatory proceeding as a pro-
ceeding before an agency in which the legal rights. duties or privileges of
specifically named persons are required by constitutional right or by any
provision of the General Laws o be determined after apportunity for an
agency hearing.” See Arthurs v. Board of Registration in Medicine,
389 Mass. 299, 313 (1981). Borden, Inc. v. Commistioner of Public
Health, 448 N.E. 2d 367 (1983). Further, an adjudicatory proceeding s
one in which a stawutory or constitutional direction dictates an agency
hearing. Labor Relations Commission v. Fall River Educator's
Association, 382 Mass. 465, 470 (1981).



CONFLICT OF INTEREST OPINION
NO. EC-COI-84-80

FACTS:

You are an employee of municipal agency ABC
(ABC) which leases part of its central office building to
DEF, a sandwich shop which is patronized by ABC
employees. The sandwich shop intends to raise its
prices, but when it does so it will offer a ten percent dis-
count to all the employees of several neighboring public
and private employers. The discount will be given when
an employee from the area displays an employer iden-
tification card.

QUESTION:

Does G.L. c. 268A pemit ABC employees to
accept the ten percent discount from DEF?

ANSWER:

1. Those few ABC employees who are directly
involved in negotiating and monitoring the ABC lease
with DEF may accept the discount, subject to certain
limitations.

2. Those ABC employees who are not directly
involved in the negotiating and monitoring of the ABC
lease with DEF may accept the discount without
limitation.

DISCUSSION:

1. Whenever government employees accept dis-
counts and other privileges from private entities over
whom they have official dealings as government
employees, concerns are raised under both sections 3/
and 23?/ of G.L. c. 268A over the credibility and
impartiality of their decisions as government employees.
See, In the Matter of George A. Michael, 1981 Ethics
Commission 59; In the Matter of Victor Peters, 1981
Ethics Commission iv; EC-COI-85-122; 82-160. The
propriety of accepting the relatively modest discount
from the sandwich shop must therefore be examined in
light of these standards.
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G.L. c. 268A does not define what constitutes
“substantial value” for the purposes of §3 but rather
leaves that determination for case-by-case considera-
tion.*/ Prior Commission rulings have held a wide range
of itemns to be of substantial value (from a two million
dollar bank loan, In the Matter of Rocco J. Antonelli,
1982 Ethics Commission 101 to a $100 discount, In the
Matter of George Michael, supra, a $290 stipend EC-
COI-83-75, and a clock radio EC-COI-82-160).
However, the ten percent sandwich discounts from DEF
would be considered only of nominal value and
therefore not encompassed within the §3 prohibition,
Moreover, the discount would not be related to the per-
formance of official duties by ABC employees who are
involved in the lease with the shop. The availability of
the discount to several thousand other public and
private sector employees diminishes the likelihood that
the discount is for or because of any official ABC act.

Although the discount receipt would not violate
§3. potential problems are raised under §23 because
ABC employees who have received discounts might give
reasonable basis for the impression that their review and
monitoring of the shop’s lease and the decision to renew
the lease might be unduly influenced by the discounts.

'/In relevant part G.L. c. 268A §3(b) prohibits public employees
from accepting anything of substantial value for or because of their
official acts

*/Section 28 (123} prohibits public emplayees from by their con-
duct giving reasonable basis for the impression that any person can im
properly influence or unduly enjoy their favor in the performance of their
official duties, or that they are unduly influenced by the kinship, rank,
position or influence of any party or person.

*/See, Final Report of the Special Commission an Code of Ethics,
1962 House Doc. No. 3650 at 11 upon which the provisions of §3 were
based, (“Significant in these subsections is the provision that the thing
given must be of ‘substantial value.' The Commission concluded that this
was a standard ta be dealt with by judicial interpretation in relation 1o the
facts of the particular case, and that it was more desirable than the impo-
sition of a fixed valuation formula.”)



While the relatively small size of the sandwich discount
would not inherently create the impression of undue
favoritism so as to prohibit outright the receipt of the
discount, those few ABC employees who are directly
involved in the shop lease should establish reasonable
safeguards to avoid creating an improper impression.
Those safeguards could range from voluntarily refrain-
ing from accepting the discount or taking advantage of
it only occasionally to disclosing their situation to their
appointing official and receiving written permission to
continue their ABC involvement with the sandwich
shop. The permission could be drafted pursuant to
standards contained in G.L. c. 268A, §19 in which
employees may be permitted to participate where “the
[financial] interest is not so substantial as to be deemed
likely to affect the integrity of the services which the
municipality may expect from the employee.”

2. The concerns described above arise only where
the discount could potentially affect the performance of
duties by ABC employees. For the remaining ABC
employees whose responsibilities do not include the
sandwich shop lease, the potential problems raised by
§3 and §23 do not apply. While it is true that ABC
employees would be receiving the discount because of
their status as ABC employees, the discount would not
be an “unwarranted privilege or exemption” because
the same discount is being offered to a large number of
private and public sector employees in the area.
Compare, In the Matter of George Michael, supra,
EC-COI-82-17.4/

DATE AUTHORIZED: July 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-81

FACTS:

You are a member of the Board of Registration in
Nursing (Board). Pursuant to G.L. c. 13, §13, you were
appointed by the governor to the Board to serve for six
years, which term of office will expire in February,
1986. As a Board member, you receive five hundred
dollars a year as compensation, as well as the necessary
traveling expenses you actually incur in attending the
meetings of the Board. G.L. c. 13, §15. The Board is
statutorily required to hold three regular meetings a
year, G.L. c. 13, §14, but in fact holds a meeting once a
month. Pursuant to G.L. ¢. 112, §74 et seq., the Board
holds examinations for the registration of nurses and the
licensing of practical nurses, investigates all complaints
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of violations within its area of authority, and makes such
rules and regulations that are consistent with law and
relevant to its procedure as it deems expedient.

You were also recently elected to a three year term,
to start January 1985, on Panel I of the Board of Review
of Accreditation of Associate Degree Nursing Programs
within the National League of Nursing (NLN). The
NLN is a professional association which is the nationally
recognized accrediting authority for nursing education.
The individual members of NLN include nurses and
other concerned individuals. The agency (school of
nursing) members of NLN do not need to be accredited
to join, nor do they need to join to be accredited. The
entire membership of NLN elects its Board members.
Thus, the accreditation program administered by NLN
is a voluntary review of a school’s curriculum by its
peers.

Your position as a member of the NLN Review
Panel for Associate Degree Programs is unpaid,
although you will be reimbursed for expenses. The
fifteen-member Panel meets twice a year, the length of
the meeting depending on the number of schools to be
reviewed at that meeting. The accreditation process you
will participate in will invelve evaluating the quality of
the nursing education in associate degree programs and
engaging those schools in continuous efforts toward
improvement.

QUESTION:

Does G.L. c¢. 268A permit you to serve
simultaneously as a member of the Board and as a
member of the NLN Accreditation Review Panel for
Associate Degree Programis?

ANSWER:

Yes.
DISCUSSION:

Section 1(q) of G.L. c. 268A defines “state
employee” as “a person performing services for or

*/This result would continue to apply as long as the discount remains
at ten percent and is offered uniformly to a large number of eligible
public and private employers in the area. Should the facts change and a
larger discount be made available solely to ABC employees, you should
renew your advisory opinion request for a determination of whether the
Commission’s conclusion under §§3 and 23 would be different.



holding an office, position, employment, or member-
ship in a state agency, whether by election, appoint-
ment, contract of hire or engagement, whether serving
with or without compensation, on a full, regular, part-
time, intermittent or consultant basis.” As a member of
the Board of Registration in in Nursing, you are a state
employee for the purposes of G.L. c. 268A and are
therefore subject to that law’s provisions. Your part-
time status qualifies you as a special state employee,*/
and the conflict law will apply less restrictively to you in
certain circumstances.

Section 4{c) provides that a state employee may not
act as agent or attorney for anyone other than the state
in connection with any particular matter?/ in which the
commonwealth is a party or has a direct and substantial
interest,’/ This section subjects state employees to
restrictions on assisting outsiders in their dealings with
the state. While your participation in any given accred-
itation decision will be as the agent of NLN, NLN
accreditation decisions concerning Associate Degree
Nursing Programs are not particular matters of direct
and substantial interest to the state. The board and
NLN do support the same goal, namely quality nursing
education, However, NLN accreditation is not a prere-
quisite to Board approval of a nursing school. NLN ac-
creditation is a voluntary curriculum review process
undergone by nursing programs which choose to par-
ticipate. On the other hand, Board approval of a nurs-
ing school is a statutorily defined process which involves
a site survey and the evaluation of faculty qualifications,
instructional and clinical facilities, safety and
teacher/student ratios as well as a review of the cur-
riculum. See G.L. c. 112 §74 and §74A, 244 CMR 6.00
et seq. Before qualifying by examination as an RN or
LPN, an aspiring nurse must furnish “satisfactory proof
that he is of good moral character and a graduate of a
school for nurses approved by the board.” G.L. c. 112,
§74. Thus, graduation from a program legally
approved by the Board is required of an applicant for a
nursing license or registration, whereas graduation from
a NLN accredited school is not. Inasmuch as NLN ac-
creditation is voluntary and not an integral part of
either board approval or nurse licensure/registration,
your participation in that process in light of your Board
membership will not be prohibited by §4.4/

Section 6 provides that a state employee shall not
participate as such an employee in a particular matter
in which a business organization for which he serves as
an officer has a financial interest. From the facts you
present, it does not appear that the §6 prohibition
applies to your situation. The approval of a school of
nursing pursuant to 244 CMR 6.00 et seq., in which you
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would participate as a Board member, is not a matter in
which NLN has a financial interest.®/ While an agency
(school of nursing) member of NLN may have a finan-
cial interest in a certain Board approval decision, NLN
as an organization will not. NLN's accrediting function
is not dependent upon the outcome of a Board approval
decision.

As a state employee, you are also subject to the
standards of conduct set forth in §23 of Chapter 268A.
It does not appear that the dual Board position you pro-
pose would violate either §23 (12)(2) or (3), which pro-
vide that no state employee shall

(a) use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others; or

{(b) by his conduct give reasonable basis

for the impression that any person can im-

properly influence or unduly enjoy his favor in

the performance of his official duties, or that

he is unduly affected by the kinship, rank,

position or influence of any party or person.

!/See G.L. c. 268BA, §l{o}2Kb). which provides that ome
automatically attains special state employee status if one is a non-elected
state employee who does not in fact earn compensation as a state
employee for more than eight hundred hours during the preceeding three
hundred and sixty five-days.

*/For the purposes of G.L. ¢, 268A, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general coutt and petitions of cities,
towns, counties and districis for special laws related 1o their governmental
organizations. powers, duties, finances and property. G.L. c. 268A,
§1(k).

*/Section 4(a) prohibits a state employee from receiving compensa-
tion from anyone other than the state in connection with any particular
matter in which the commonwealth is a party or has a direct and substan-
tial interest. Inasmuch as your NLN pasition will be uncompensated, the
§4(a) prohibition is inapplicable to your situation. The Commission has
previously determined that reimbursement far expenses is not compensa-
tion. EC.COI-81-142.

*/Because your activities are not proscribed in the first instance by
§4, it is unnecessary to address how §4 restrictions would be cased on
account of your special state employee status.

*/Compare EC-COI1-81-117, in which the Commission held thai §6
prohibited an employee of the state League of Nursing from participating
in the continuing cducation approval process (244 CMR 5.00 et seq.)
which the Board had delegated to the League. That opinion reasoned
that the state league had a financial interest in the decision-making pro-
cess because it was an applicant for approval of its own continuing educa-
tion programs and competed with other providers in seeking approval of
such programs.



However, because NLN represents nurses who are sub-
ject to regulation by the Board, you should take care to
abide by these §23 provisions in carrying out your Board
and NLN duties.

The more apparent issue raised by §23 is contained
in paragraph 3, which prohibits a state employee from
improperly disclosing materials or data within the
exemptions to the definition of public records as defined
by section seven of chapter four, and which were
acquired by her in the course of her official duties or us-
ing such informatcion to further her personal interests.
These provisions, which are largely self-explanatory,
come into play when sate employees misuse confidential
information to which they have access as state
employees. In view of your access to confidential infor-
mation as a Board member, e.g., information concern-
ing a Mass. nursing school obtained by the Board dur-
ing a site survey or a review of staff, clinical or cur-
riculum qualifications, you should keep this provision in
mind and not disclose the information to NLN.§/

DATE AUTHORIZED: July 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-86

FACTS:

You are an attorney and a psychiatrist. You have
been approached by several state agencies to enter into
part-time consulting arrangements with them in your
areas of expertise. The arrangements include the
following: (1) working fifteen hours a week for the
Department of Mental Health (DMH) doing forensic
evaluations; (2) working three hours a week for DMH
doing psychiatric evaluations of sexually dangerous
patients; (3) working two hours a week for the
Massachusetts Rehabilitation Commission doing
psychiatric  disability determinations; (4) working
approximately ten hours a week for the Brockton

*/This advisory opinion only considers the applicable of G.L. c.
268A provisions to the dual positions you posit. In your request, you also
ask whether the positions would constitute a conflict under §7(a) of the
Code of Conduct lor Employees of the Division of Registration in the
Executive Office of Consumer Affairs (Code). This Code was pro-
mulgated pursuant 10 G,L. ¢, 2684, §23 and explains the prohibitions of
§28 as they apply to the Board. Any questions regarding this Code should
be directed in the first instance to the Director of the Division of Registra-
tion or the General Counsel of the Executive Office of Consumer Affairs
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District Court doing legal representation at civil com-
mitment hearings; (5) working four hours a week for the
Boston Juvenile Court doing forensic evaluations. You
have received an exemption pursuant to G.L. c. 268A,
§7(e) which permits you to performn both consultant
contracts with the Department of Mental Health.

QUESTIONS:

Does G.L. c. 268A permit you to enter into all of
the arrangements described above?

ANSWER:

Yes, providing you file a disclosure with the Com-
mission pursuant to §7(d).

DISCUSSION:

Your various arrangements with the agencies you
have listed make you a state employee as that term is
defined in the conflict of interest law, G.L. c. 268A."/
You therefore are subject to the provisions of that law.
However, because your services under any of the con-
tracts would be performed on a part-time basis, and
because you would be permitted by the terms of your
contracts to engage in other employment during normal
working hours, you would be considered a special state
employee. G.L. c. 268A, §1(o).

The section of G.L. c. 268A which is relevant to
your inquiry is §7 which prohibits a state employee from
having a financial interest, directly or indirectly, in a
contract made by a state agnecy in which the com-
monwealth or a state agency is an interested party.
Ordinarily your activities would be prohibited by §7,
but because you are a special state employee, two
exemptions are potentially available to you. You have
already availed yourself of the §7(e) exemption in con-
nection with your two contracts with the Department of
Mental Health. Section 7(e) provides that the contract
prohibition will not apply to a special state employee
who files with the Commission a statement making full
disclosure of his interest and the interests of his immed-
iate family in the contract if the governor, with the

'/For purposes of G.L. c. 268A, “state employee” is defined as a per-
son performing services for or holding an office, pesition, employment, or
membership in a state agency, whether by election. appointment, con-
tract of hire or engagement, whether serving with or without compensa-
tion, on a full, regular, part-time, intermittent or consultant basis,
including members of the general court and executive council. G.L. .
268A, §1(q).



advice and consent of the executive council, exempts
him. The second potential exemption is found at §7(d).
- It exempts from the prohibition a special state employee
who does not participate in or have official responsibility
for any of the activities of the contracting agency and
who files with the Commission a statement making full
disclosure of his/her interest in the contract. Examining
your situation in light of this provision, the only question
is whether you may provide services simultaneously to
the Brockton District Court and the Boston Juvenile
Court.?/ Thus the focus of this discussion is whether by
performing the services called for in one of these two
contracts you would be participating in the activities of
the agency which is a party to the second contract. To
phrase it another way, the issue is whether the Brockton
District Court and Boston Juvenile Court are considered
to be the same state agency for purposes of G.L. c.
268A. The Commission concludes they are not.

In 1978 the general court passed legislation called
the Court Reorganization act which effected an admin-
istrative consolidation of all the courts in the common-
wealth with trial jurisdiction. The intent of the general
court was to promote the orderly and effective admin-
istration of the judicial system of the commonwealth by
encouraging “a broader availability of personnel and
other resources for the hearing of all causes on an
equitable basis by the several justices of the trial
court. . . without in any way derogating from the rights
of parties to all proceedings and without in any way
impairing the validity of all judgments and orders of
duly appointed justices in the commonwealth.” c. 478 of
the Acts of 1978. The resulting structure is the trial
court, under the supervision of the Supreme Judicial
Court, which consists of seven departments: the superior
court department, the housing court department, the
land court department, the probate and family court
department, the Boston municipal court department,
the juvenile court department, and the district court
department. G.L. c. 211B, §1. Within each depart-
ment are different divisions, e.g. the Brockton District
Court is a division by the district court department and
the Boston Juvenile Court is a division of the juvenile
court department. The trial court has a chief admin-
istrative justice (CAJ), and each of the departments has
an administrative justice. The CAJ is responsible for the
overall administration of the trial court, and the depart-
mental administrative justice is administrative head of
his/her department, subject to the superintendence
power of the CAJ. In spite of this scheme of admin-
istrative centralization, the Commission concludes that
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each department retains sufficient substantive
autonomy to warrant finding that it is a separate
agency.

First, each department has the authority to make
its own personal appointments, the only requirement
being that they conform with the standards established
by the CAJ. Although the CAJ has the power to reject
any appointments he can only exercise that power for
non-compliance with the standards for appointment,

Additionally, although the trial court is financed
by a single budget allocation of the legislature, its
budget request is based on the estimates of the indi-
vidual courts. They, in turn, cannot make expenditures
for goods or services unless they have sufficient money in
their own budget to do so. Assuming that a court does
have sufficient money to contract for goods or services,
it can decide who it wishes to contract with, and the
court itself is designated in the document as the con-
tracting party. Review of the contract at the CAJ level is
limited to the review of the contract as to form.

Although with the present court structure the CAJ
has superintendence power over the administration of
each individual court, that power is limited to court
administration and does not intrude on the substantive
work of each court. The legislature does not appear to
have intended the restructuring to interfere in any way
with the judicial function as is evidenced by the
legislature’s statement of purpose set out earlier. In
some ways the office of the CAJ is analogous to the
Executive Office of Administration and Finance (A&F)
within the executive branch. Although it has respon-
sibility for the overall administration of all departments,
divisions, boards, commissions, offices and other agen-
cies of the executive branch, the various sub-branches of
the executive branch are not considered to be within
A&F even though it has that superintendence power
over their administration. See G.L. ¢, 7, §3. The Com-
mission has faced similar issues in slightly different con-
texts in previous opinions. For example, in determining
whether a matter is “pending in a state agency” for pur-
poses of G.L. c. 268A, 84, the Commission has
examined the amount of control one agency has over
the other and whether one agency is within the depart-
ment or secretariat of the other to determine if there is
“operational independence” between the agencies. See

?/You have already received the §7(c) exemption for the two DMH
centracts, and you would not be participating in or have official respon-
sibility for the activities of any other agency under the MRC contract



e.g., EC-COI-84-30; 83-103; 82-164; 82-50.%/ The
court system is unique in that, unlike divisions and
departments within the various secretariats, there is
substantive operational independence among the indi-
vidual courts. The CA]J has no authority to intervene in
the judicial process of each court. If any entity does
have that authority it would be the appellate courts,
and even their intervention is limited. Thus, although
there is administrative centralization within the trial
court systern, each department maintains sufficient
autonomy to warrant funding that it is a separate
agency. You therefore may contract simultaneously
with the Boston Juvenile Court and the Brockton
District Court, following your filing of a §7(d) disclosure
statement with the Commission.

DATE AUTHORIZED: jJuly 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-87

FACTS:

You are a member of the state Designer Selection
Board (DSB), an eleven-member body within the Exec-
utive Office of Administration and Finance. G.L. c. 7,
§30C. The DSB has jurisdiction over the selection of all
designers, programmers, and construction managers
performing design services in connection with public
building projects and capital facility projects under-
taken by state agencies and certain building authorities.
G.L. c. 7, §30D. The DSB also has jurisdiction over the
procedures promulgated by any state agency for the
selection of designers, programmers and construction
managers by any housing autherity. Id.

Your firm (Firm) would like to apply to a local
housing authority (LHA) to perform certain architec-
tural and engineering work. These services would be
funded by the state Executive Office of Communities
and Development (EOCD) through a contract between
EOCD and the LHA. Applications from interested
firms will be forwarded to a three-member selection
board within EOCD. That board will select three
unranked finalists from which the LHA will make its
choice(s). This procedure within EOCD is subject to the
jurisdiction of the DSB and has been approved by it. If

1/ These citations refer tp prior Commission conflict of interest opin-
ions including the year they were issued and their identifying numbers.
Copies of these and all other advisory opinions are available {with identi-
fying information deleted) for public inspection at the Commission
offices.
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your Firm is chosen by the EQCD selection board and,
subsequently, by the LHA, a contract will be entered
into between the Firm and the LHA.

QUESTION:

May your Firm, if selected by the LHA, enter into
a contract funded by EOCD while you are a member of
the DSB?

ANSWER:

No, unless you secure an exemption from the
Governor, with the advice and consent of the executive
council.

DISCUSSION:

As a member of the DSB, you are a state employee
as defined in the state conflict of interest law, G.L. c.
268A, §1 et seq., and, as a result, are subject to the pro-
visions of that chapter. See, EC-COI-81-75.

Section 7 of G.L. c. 268A prohibits a state
employee from having a financial interest in a contract
made by a state agency. The arrangement between
EOCD and the LHA, through which EOCD will pro-
vide the funds for the LHA to pay for the architectural
and engineering services, is a contract for the purposes
of §7. Therefore, if your firm were to be compensated
under that contract, you would have a financial interest
in a contract made by a state agency in violation of
§7.Y/

Because you are a part-time state employee as a
member of the DSB, you qualify for special state
employee status under §1(o) of the conflict law thereby
making available certain exemptions to you. There is an
exemption from §7 available to a special state employee
who neither participates?/ in, nor has official respon-
sibility’/ for any of the activities of the state agency
making the contract. See G.L. c. 268A, §7(d). Because
of the broad powers of the DSB over state agency con-

1/ The Comtnission assumes that your ownership interest in the Firm
is greater than one percent.

t/For the purposes of G.L. ¢. 26BA, “participate” is defined as par-
ticipate in agency action or in a particular matter personally and substan-
tially as a state, county or municipal emplayee, through approval, disap-
proval, decision, recommendation, the rendering of advice, investigation
or otherwise. G.L. c. 268A, §1(j).

3/For the purposes of G.L. c. 268A, “official responsibility” is
defined as the direct administrative or operating autharity, whether inter-
mediate o final, and either cxercisable alone or with others, and whether
personal or through subordinates, 1o approve, disapprave or otherwise
direct agency action. G.L. c. 2684, §1(i).



struction projects generally, and the DSB’s jurisdiction
over the EOCD selection board procedures to be used in
this case, you participate in or have official responsibil-
ity for activities of the EOCD as 2 member of the DSB.
In particular, in EC-COI-81-75, the Commission recog-
nized that although local housing authorities possess
some flexibility in the selection process, the DSB retains
effective control of the process. Therefore, you do not
qualify for this exemption.*/

Another exemption exists for special state
employees unable to satisfy the condition of non-
involvement in the activities of the contracting agency.
In order to qualify for this exemption, you must file a
disclosure of your financial interest in the EOCD-LHA
contract with the Ethics Commission and receive an
exemption from the Governor, with the advice and con-
sent of the Executive Council. See, G.L. c. 268A, §7(e).
Only if you fully comply with this exemption will you be
permitted to have a financial interest in the funding
arrangement between EOCD and LHA.

DATE AUTHORIZED: July 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-89

FACTS:

You are the town counsel for the town of ABC.
Your duties involve the supervision and contro! of the
town'’s law department. Specifically, you have official
responsibility both for the prosecution of all legal pro-
ceedings on the town’s behalf and for the defense of any
action brought against the town or against one of its
employees for performance of his or her official
duties.'/ Your position is part-time but you have not
been designated a special municipal employee. You also
are engaged in the private practice of law. In that
capacity you will be sharing office space with some other
attorneys. You and the other attorneys will have
separate practices, including separate letterheads,
secretaries, telephone lines, files and bank accounts.
You have also indicated that any signs will list all
attorneys separately with no representation of a firm or
other association beyond sharing office space. The
building in which the offices will be located is owned by
a corporation, the stock of which is owned by two of the
attorneys in equal shares. When you move into the
building you will be come the third shareholder of the

¢/There is another exemption ta §7 which contains chis same limita-

tion, so that is also unavailable to you. See G.L. ¢. 2684, §7(b).
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corporation, although you will own fewer shares than
the other two attorneys. You have stated that the cor-
poration will be making no profits. You also state that
the reason the two other attorneys chose the corporate
form for building ownership is that it will be easier to
bequeath each one’s interest to his spouse and children
and because there will not be personal liability in con-
nection with any claims artsing from injuries that mighe
occur on the premises. You will serve as treasurer of the
corporation with responsibility for paying all of its bills.
The three stockholders will share all expenses of the
property in proportion to their share of stock ownership.
You also state that you and the other two attorneys have
agreed on a value per share for the stock so that if one of
the stockholders decides to leave, he will sell his stock
back to the other shareholders.

QUESTIONS:

1. Does your relationship with the other
stockholder attorneys constitute a partnership for pur-
poses of G.L. c. 268A, §§18 and 19,

2.  Assuming it does not, what limitations does
G.L. c. 268A place on you both in your private law
practice and in your position as town counsel?

ANSWERS:

1. Ne.
2. You are subject to the limitations set forth
below.

DISCUSSION:

1. Your relationship with the other shareholder
attorneys

As town counsel for ABC you are a municipal
employee and therefore are subject to the provisions of
the conflict of interest law, G.L. c. 268A. Because the
law places limitations on the activities of a municipal
employee’s partner(s), the first issue to be considered is
whether your association with the other two attorneys as
the three shareholders in a corporation separate from
your individual law practices constitutes a partnership
within the meaning of the statwute.

Section 18(d) prohibits the partners of a municipal
employee from acting as agent or attorney for anyone

t/(Citation omitted).

*/For the purposes of G.L. ¢. 268A. “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or ather determination, contract, elaitn. controversy, charge. ac:
cusation, arrest, decision, determination, finding. but excluding enact-
ment of general legislation by the general count. G.L.. ¢, 2684, Flik)

.



other than the town in connection with any particular
matter?/ in which the same town is a party or has a
direct and substantial interest, and in which the
municipal employee participates or has participated or
which is the subject of his official responsibility. Section
19 prohibits a municipal employee from participating as
an employee in a particular matter in which he or his
partner has a financial interest. To advance the pur-
poses of the law, the term "partner” is not restricted to
those who enter formal partnership agreements. Thus
the Commission has held that a partner is any person
who joins with another, formally or informally, in a
common business venture. The substance of the rela-
tionship is what counts, not the term the parties use to
describe it. Additionally, if a group creates a public
appearance of a partnership (for example by linking
their names on a letterhead, business card or business
listing), they may be treated as partners even though
they may not, in fact, share profits. See EC.COI-84-78;
B82-68; 72-19; 80-43.%/ See also Formal Opinion 310,
ABA Committee on Professional Ethics (June 20, 1963);
Massachusetts Bar Association Ethical Opinion 76-19.
The Commission concludes that the substance of your
office sharing arrangement with the three other
attorneys will not constitute a partnership because you
will all be conducting separate law practices. Nor will
your arrangement create the public appearance of a
partnership because you will have taken the necessary
steps to aveoid linking your name with the other
attorneys.

Your corporate association with the other attorneys
must also be examined in light of these principles
because the limitations of §§18 and 19 extend even 1o
those activities of a municipal employee’s pariners
which have nothing to do with partnership affairs.*/ For
example, if your corporate association were considered
to be a partnership, then the two other shareholder-
attorneys would be limited in the legal matters they
could handle for clients in which the town or one of its
agencies was a party or had a direct and substantial
interest. The corporation obviously is not a partnership
as that concept is traditionally defined, nor will it create
a public appearance of a partnership. There is no
reason why the public would know of the arrangement
by which the house is owned. The remaining issue,
then, is whether the substance of your corporate
arrangement would trigger the §18 and §19 limitations.
The Commission concludes it would not.

The reasoning behind an expansive view of the
concepts of partner and partnership is to prevent those
who otherwise might be covered from circumventing
the conflict of interest law. This does not mean,
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however, that every association will or should be con-
sidered a partnership. Instead the Commission will
examine each association to determine both if it was
formed to avoid the limitations of the law or whether it
is sufficiently like a partnership to warrant such a find-
ing. In your case you have stated that there will be no
sharing of corporate profits because no profits were
intended or anticipated, and that the corporation was
formed solely for the purposes of ownership of real
estate for the reasons stated earlier. Additionally, the
association as you have described it does not lead to the
coriclusion that any sort of alter ego type relationship
will exist in the way one would expect with a
partnership-type arrangement, For these reasons, your
association will not be viewed as a partnership within
the meaning of the statute and the provisions which
affect the interests and activities of partners will not be
applicable.

2. Limitations on your private practice and

in your position as town counsel

Section 17 provides in pertinent part that a
municipal employee may not receive compensation
from or act as agent or attorney for anyone other than
the town in connection with any particular matter in
which the same town is a party or has a direct and
substantial interest. This means that you may not be
compensated by or act on behalf of any client in con-
nection with any proceeding before any ABC municipal
agency®/ or any proceeding in which the law depart-
ment is involved. You are also prohibited from acting
on behalf of the corporation in any matter in which the
town is a party or has a direct and substantial interest.
See EC-COI1-83-48.

Section 19 in pertinent part prohibits a municipal
employee from participating as such an employee in any
particular matter in which he or a business organization
in which he is serving as an officer has a financial
interest. Obviously you are prohibited from acting in
your town counsel capacity on any matter in which you
personally have a financial interest, such as any aspect

3/ These citations refer to previous Commission conflict of interest
opinions including the year they were issued and their identifying
numbers. Copies of these and all other advisory cpinions {with identifying
infermation deleted) are available for public inspection at the Commis
sion office.

+/See William G. Buss, “The Massachusctts Conflict of Interest
Statute: An Analysis,” 45 B.U. Law Rev. 239, 357 (1965).

*/For the purposes of G.L. ¢. 268A, “municipal agency” is defined as
any department or office of a city or town government and any council.
division, board, burcau, commission, instituticn, tribunal or sther instru-
mentality thereof or thereunder. G.L. e, 26BA, §1(f).



of one of your own client’s cases. You would also be pro-
hibited from acting on any matter in which the corpora-
tion might have a financial interest, for example a zon-
ing or tax matter, or any matter that might affect the
value of corporate assets.

The last section of the statute relevant to your
questions is §23 which contains general standards of
conduct applicable to all state, county and municipal
employees. Because of your association with the other
attorneys both in the office-sharing context and as the
three shareholders of the corporation, the principles of
§23 are particularly important. Section 23 Y2 prohibits
the use or attempted use of one’s official position to
secure unwarranted privileges or exemptions for himself
or others. It also prohibits one from by his conduct giv-
ing reasonable basis for the impression that any person
can improperly influence or unduly enjoy his favor in
the performance of his official duties, or that he is
unduly affected by the kinship, rank, position or influ-
ence of any party or person. To avoid creating even the
appearance of any impropriety under this section, you
should refrain from having any involvement in the law
department in matters where the other two shareholder-
attorneys and the third attorney in the office space
represent parties in the proceedings. Involvement would
include not only involvement in the substance of the
proceeding but also things such as granting extensions
for filing papers. Section 23 §3 prohibits an employee
from disclosing confidential information he has gained
by reason of his position or authority to further his per-
sonal interests. Because you have overall responsibility
for the supervision and control of the law department,
you would be privy to confidential information. It
should not be used to further your personal interests,
financial or otherwise.

DATE AUTHORIZED: July 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-90

FACTS:

You are an elected member of the town of ABC
School Committee {the school comnmittee). You are also
a practicing attorney. Within the next six weeks you will
be forming a professional corporation with some other
attorneys. You have stated that the arrangement will be
a partnership and that you and the other attorneys will
be sharing profits. One of the attorneys with whom you

L]

will join in the practice represents the school committee
on occasion in special education matters. When he per-
forms these services he is paid on an hourly basis.

QUESTION:

Would your participation in a partnership in
which one of your partners represents the school com-
mittee constitute a violation of G.L. c. 268A7?

ANSWER:
Yes, given the arrangement you have described.
DISCUSSION:

As a member of the school committee, you are a
municipal employee within the meaning of G.L. c.
268A, the conflict of interest law.!/ You therefore are
subject to the provisions of that law. The situation you
have presented raises serious problems under §20 of the
law.

Section 20 provides in pertinent part that no
municipal employee may have a financial interest,
directly or indirectly, in a contract made by 2 municipal
agency of the same town in which the town is an inter-
ested party. If your partner continues to provide legal
services to the school committee, then any money paid
to him would become an asset of the partnership. You
would have an ownership interest in any asset of the
partnership, and you therefore would have a financial
interest, albeit an indirect one, in your partner’s con-
tract with the school committee. The town obviously is
an interested party in any contract made by the school
committee. Section 20 contains several exceptions to this
prohibition, but as a practical matter there are very few
instances when a municipal employee can have a finan-
cial interest in a contract made by his own agency.
None of these exceptions applies to you.

The §20 prohibition will result as long as your
association with the other attorneys continues in the
form you have described. Should the situation change so
that the money your colleague earns in connection with
the school committee contract is kept by him and is not
in any way an asset of the partnership or used to benefit
the partnership, then there would be no §20 violation.

'/You have not, to your knowledge, been designated a special
municipal employee as that term is defined in G.L. c. 268A, §l{n).
Should your status change, the result might be different in that you would
be eligible to apply for the exemption contained in §20(d)



See, EC-COI-81-75. You would, however, be subject to
the provisions of §19 which provide that no municipal
employee may participate as such an employee in a par-
ticular matter?/ in which he or a partner has a financial
interest. The fact that the partnership would not benefit
under these circumstances is immaterial. The salient
fact is that your partner would have a financial interest.
See Buss, “The Massachusetis Conflict of Interest
Statute: An Analysis,” 45 B.U. Law Rev. 299, 357
(1965). Therefore you would have to refrain from par-
ticipating as a school committee member in any matter
which might inure to your partner’s benefit, such as
decisions to retain him, and decisions to appeal special
education cases which would provide further legal work
for him. You would have to abstain not only from
voting on such matters but also from participating in
any discussion or other consideration of the matter sur-
rounding the vote. See EC-COI-84-76; 84-55.%/ “[T]he
wise course for one who is disqualified from all par-
ticipation in a matter is to leave the room.” Graham v.
McGrail, 370 Mass. 133, 138 (1976).

Should there be no prohibition under §20, you
should be aware of §23 which prohibits the use of
attempted use of one’s official position to secure unwar-
ranted privileges or exemnptions for himself or others, It
also prohibits one from by his conduct giving reasonable
basis for the impression that any person can improperly
influence or unduly enjoy his favor in the performance
of his official duties, or that he is unduly affected by the
kinship, rank, position or influence of any party or per-
son. In this regard you should be careful, for example,
that no action you take on the school committee gives
the appearance of your trying to obtain benefits for your
law partnership or its individual members.4/

DATE AUTHORIZED: July 17, 1984

t/For the purposes of G.L. c. 268A, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge, ac-
cusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. G.L. c. 2684, §1(k)

3/These citations refer 1o previous Commission conflict of interest
opinions including the years they were issued and their identifying
numbers. Copies of these and all other advisory opinions (with identifying
information deleted) are available for public inspection at the Commis-
sion office.

*/The Commission does not need to discuss the provisions of §18
because your partner is acting as attorney for the town and not some out-
side interest. You should however be aware that your partner may also be
a municipal employee by virtue of his contractual arrangement with the
school committee and therefore subject to the provisions of the conflict of
interest law.
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CONFLICT OF INTEREST OPINION
NO. EC-COI-84-92

FACTS:

You are an elected member of a municipal com-
mission of a Town (Town). Your son is twenty-four
years old and does not live at home with you, Pursuant
to a Town advertisement in the spring, 1984, your son
applied for and was hired in a Town department under
your responsibility. The position is seasonal and covers
the period of April through November. You state that
you abstained as commissioner from any discussion or
decision concerning your son's employment.

QUESTION:

1. Does G.L. c. 268A prohibit outright the
employment of your son as a Town employee while you
serve as 2 member of the commission?'/

2. If not, what limitations does G.L. ¢. 268A
place on your activities as a commissioner?

ANSWER:

1. No.
2. You will be subject to the conditions set forth
below,

DISCUSSION:

1. By virtue of your position as commissioner,
you are a “municipal employee” within the meaning of
G.L. c. 268A, §1(g). Nothing in G.L. c. 268A explicitly
prohibits family members from working for the same
municipality or municipal agencies, although, as will be
seen below, G.L. c. 268A does place certain limitations
on the activities of municipal employees.

!/You indicate that the Town Counsel orally advised you that your
son’s employment was prohibited by G.L. c. 268A, but no written opinion
was issued. The Town Counsel has, in effect, joined in your opinion
request to the Commission.



A section of G.L. c. 268A which implicitly
addresses this question is §20. Under §20, a municipal
employee (such as you) may not have a financial
interest, directly or indirectly in a second contract made
by the same municipal agency.?/ Although your son has
a financial interest in his employment contract with the
Town, that financial interest is not imputed to you
because your son is emancipated and you have no legal
duty to support him. Compare, EC-COI-84-11; 81-92;
80-121.3/

As a municipal employee you are subject to the
standards of conduct contained in §23. To relevant pro-
visions prohibit you from

using or attempting to use your official posi-

tion to secure unwarranted privileges or

exemptions for yourself or others [§23(§2)(2)],

and

by your conduct giving reasonable basis for

the impression that any person can improp-

erly influence or unduly enjoy your favor in

the performance of your official duties, or

that you are unduly affected by the kinship,

rank, position or influence of any party or

person. [§23(%2)(3)].
As long as you abstained, formally or informally from
any discussion or decision of the commission concerning
your son's employment, these provisions would not
appear to pose any barrier to your son's employment.

2. As a municipal employee you are subject to
the restrictions of G.L. c. 268A, §19 which disqualifies
you from taking certain actions in your municipal
employee capacity. Specifically §19 prohibits you from
participating*/ in any particular matter®/ in which, in
relevant part, a member of your immediate family®/ has
a financial interest. Although §19 provides an exemp-
tion procedure under which municipal employees may
be allowed to participate where the financial interest “is
not so substantial as to be deemed likely to affect the
integrity of the [employee’s] services, . . . "this exemption
is not available to you as an elected municipal
employee. District Attorney for the Hampden District
v. Gruccei, 1981 Mass. Adv. Sh. 2125, 2128 n. 3.

The decision to appoint an employee is a particular
matter under §1(k). Because a member of your immed-
iate family has a financial interest in this decision, §19
would prohibit your participation in the decision. The
plain language of §19, therefore, would disqualify you
from selecting a member of your immediate family to
serve as a Town employee. Section 19 also disqualifies

you from participating in any particular matter affect-
ing the financial interest of your family member. For
example, you would also be prohibited from:
1. recommending to other commis-
sioners the appointment of a family member;
2. participating in the determination

of the salary of a family member;

8. determining the terms and condi-
tions of employment of a family member, and

4. evaluating the job performance of a
family member.

Should such matters come before you while present
at meetings of the commission, you must refrain from
participating in these matters and should leave the
room. See, Graham v. McGrail, supra at 138.

DATE AUTHORIZED: July 17, 1984

CONFLICT OF INTEREST OPINION
NO. EG-COI-84-93

FACTS:

You are an attoney and are also employed by a
consulting firm (Firm). You and your Firm currently
consult to the Attorney General's office on a case before
state agency ABC initiated by state agency DEF. The
case involves a petition by DEF (identifying information
deleted). The Attorney General is opposed to DEF's
petition, and your work has been in developing evidence
to support the Attorney General’s position.

*/In view of the Commission’s conclusion, it is unnecessary 10 discuss
whether any exemptions in §20 would apply te you.

*/ These citations refer to prior Commission conflict of interest opin-
inns including the year they were issued and their identifying numbers,
Caopies of these and all other advisory opinions are available (with identi-
fying information deleted) for public inspection at the Commission
offices.

*/G.L. c. 268A, §1(j) defines “participate,” as participate in agency
action or in a particular matter personally and subsiantially as a siate,
county or municipal employee, through approval, disapproval, decision,
recommendation, the rendering of advice, investigation or otherwise.

*/G.L. c. 26BA, §l{k) defines "particular matter,” any judicial or
other proceeding, application, submission, request for a ruling or other
determination, contract, claim, controversy, charge, accusation, arrest,
decision, determination, finding, but excluding enactment of gencral
legislation by the general court and petition of cities, towns, counties and
districts for special laws related to their governmental organizations,
powers, duties, finances and property

*/G.L. c. 268A. §l{c) defincs “immediate family.” as the emplayee
and his spouse, and their parents, children, brothers and sisters.



You are under consideration as a gubernatorial ap-
pointee to DEF.

QUESTION:

Does G.L. c. 268A permit you to serve as a DEF
member while also maintaining your consultant ac-
tivities for the Attorney General in opposition to DEF's
petition before the ABC?

ANSWER:
No.
DISCUSSION:

The Commission has previously ruled that DEF is a
state agency for the purposes of G.L. c. 268A because it
is a public instrumentality of the commenwealth. (cita-
tions omitted). If you are appointed as a member of
DEF, you will hold an “office, position, employment or
membership in a state agency” and will therefore
become a state employee within the meaning of G.L. c.
268A, §1(q).

As a state employee, you are subject to the stan-
dards of conduct contained in G.L. c. 268A, §23.
Under these standards a state employee may not

(1) Accept other employment which
will impair his independence of judgment in
the exercise of his official duties;

{(2) use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others;

(3) by his conduct give reasonable basis
for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance of his official duties,
or that he is unduly affected by the kinship,
rank, position or influence of any party or
person.

(4) accept employment or engage in
any business or professional activity which will
require him to disclose confidential informa-
tion which he has gained by reason of his
official position or authority;

(5) improperly disclose materials or
data within the exemptions to the definition
of public records as defined by section seven
of chapter four, and were acquired by him in
the course of his official duties nor use such
information to further his personal interests.

The maintenance of your consultant arrangement
with the Attorney General in opposition to DEF's peti-
tion while also serving as a DEF member would
necessarily place you in violation of these standards. In
particular, your ability to carry out your powers as a
DEF member will be inherently impaired by your con-
tinuing consultation on behalf of the Attorney General.
As a DEF member you are a member of an entity which
has taken a litigation position before the ABC. As the
proceedings continue, the DEF presumably reviews the
ABC proceedings and is in a position to formulate and
evaluate litigation positions. Your ability to exercise in-
dependent judgment as a DEF member is necessarily
undermined by your receipt of compensation for the
advocacy of opposing positions in the same ABC
proceedings.

Your mere absention from participation in those
portions of DEF meetings at which the ABC petition is
discussed would not satisfy the standards of §23. As a
DEF member, you would have access to confidential
commercial or financial information which would be
relevant to the ABC petition. See, (citation omitted). As
a consulting attorney to the Attorney General your duty
to represent zealously the interests of your client would
place you in an untenable position with respect to the
information. Compare, EC-CO1-83-176; 81-73.%/

[Discussion of identifying enabling legislation
omitted).

DATE AUTHORIZED: July 17, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-94

FACTS:

You are an associate attorney at the law firm of
Hill and Barlow and have been since 1981. In July 1983,
you were appointed by Superior Court Judge Paul Gar-
rity to serve as Deputy Special Master in City of Quincy
v. Metropolitan District Commission, et al., Sup. Ct.
No. 188477, a case which concerns pollution of Boston
Harbor and the operation of the metropolitan sewerage

*, The prohibitions of §23 would apply to your serving as a member
aof DEF while also maintaining your consulting activities for the Attorney
General in opposition to DEF's petition before the ABC. The same con
cerns under §23 would not be raised if you were to consult ta the Attorney
General in proceedings which do not directly involve DEF. You would be
required, however, 1o observe the disclosure requirements of G.L. c
268A, §7(d).



system by the Metropolitan Districc Commission
{MDC). The defendants in this case other than MDC
include the Secretary of the Executive Office of
Environmental Affairs (EOEA), the Commissioner of
the Department of Environmental Quality Engineering
(DEQE), the Director of the Division of Water Pollution
Control {(DWPC) and the Boston Water and Sewer
Commission (BWSC). During July and August of 1983,
your duties as Deputy Special Master were focused on
assisting the Special Master, Harvard Law School Pro-
fessor Charles Haar, in the preparation of a2 report
which contained findings of fact and proposed remedies
relating to plaintiff Quincy's motion for preliminary
injunction.

On September 9, 1983, Judge Garrity issued a Pro-
cedural Order, which suspended any further action on
the motion for preliminary injunction, based on the
defendants’ commitment to pursue the adoption and
implementation of the remedies proposed in the Special
Master's report. While the Special Master's appoint-
ment was continued under this Order to monitor the
defendants’ implementation of these remedies, your
own appointment was not (although you state you par-
ticipated to a minor degree in the monitoring upon
request). As of May 18, 1984, however, you became one
of the experts designated in a contract between the
MDC and the Special Master to assist the latter in carry-
ing out his monitoring duties. While the funding of the
contract comes from the MDC, you state that your role
is solely to serve as counsel to the Special Master.

QUESTION:

1. Are you considered a state employee for the
purposes of G.L. c. 268A, and if so, do you qualify for
special state employee status?

2. What restrictions does Chapter 268A place on
your work as a private attorney and the work of the
partners and associates at Hill and Barlow?

ANSWER:

1. Yes, you are the state employee inasmuch as
you perform services for the Special Master, and
through him a Superior Court Judge. You qualify for
special state employee status under §1(o}2)b).

2. You and other Hill and Barlow attorneys are
subject to the restrictions discussed below.
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DISCUSSION:

1. Stactus as a State Employee

Whether or not you are subject to the restrictions
of G.L. c. 268A, the conflict of interest law, depends in
the first instance on your classification as a state
employee. Section 1(q) of Chapter 268A defines a state
employee as “a person performing services for or
helding an office, position, employment, or member-
ship in a state agency, whether by election, appoint-
ment, contract of hire or engagement, whether serving
with or without compensation, on a full, regular, part-
time, intermittent or consultant basis, including
members of the general court and executive council.”
[emphasis added). State agency is defined as “any
department of a state government including the exec-
utive, legislative or judicial, and all councils thereof
and thereunder, and any division, board, bureau, com-
mission, institution, tribunal or other instrumentality
within such department and any independent state
authority, district, commission, instrumentality or
agency, but not an agency of a county, city or town.”
G.L. c. 268A, §1(p) [emphasis added].

In previous opinions, the Commission has held that
trial court employees are “state employees” for Chapter
268A purposes. See, e.g., EC-COI-84-28; 84-27; 80-15,
The Commission’s rationale was that these judges and
clerks fell within the statutory definition because they
were performing services for, hired and paid by a state
agency, namely the trial court,

Your original appointment as Deputy Special
Master by Judge Garrity in the Quincy v. MDGC case
has expired. However, you are specifically named in the
current contract between the MDC and the Special
Master as an expert to be retained by the Special
Master, who serves as an appointee of Judge Garrity.
Your duties as counsel to the Special Master are spelled
out in the contract: to assist the Special Master in his
monitoring responsibilities under the Procedural Order
and to undertake an investigation regarding the legal
issues associated with the reduction and removal of
inflow/infiltration. Likewise, your rate and method of
compensation are detailed in the contract: the monies
for your salary are to be paid by MDC via the Special
Master. By contract, the special Master is to keep all the
work under his personal control. Based on the forego-
ing, the Commission concludes that you are not an
employee of MDC. While MDC pays your salary, you

pr—



are not performing services for MDC. Nor is the
Superior Court itself the state agency for which you are
performing services. Rather, you are a state employee
by virtue of your employment arrangement with the
Special Master and through him Judge Garrity. These
individuals are at once “instrumentalities” of a depart-
ment of state government (the trial court) and free from
the administrative control of that court. Judges within
the trial court have a degree of independence unique to
that state agency, which distinguishes the trial court
from other state agencies. The separateness of the
judges is further underscored when a judge appoints a
Special Master to a case. With the uniqueness of the
court system in mind, the Commission finds that you
are a state employee of “instrumentalities” of the trial
court, namely the Special Master and the Superior
Court judge.

Similarly, your employment relationship is struc-
tured and formal enough for you to be considered a
consultant for the purposes of the state employee defini-
tion. Compare EC-COI-82-54. The Commission has in
the past excluded from the broad definition of state
employee those individuals who merely render informal,
temporary and general advice to state officials (EC-
CO1-79-12) or present the views of individuals or groups
affected by some state action (EC-COI-80-49). The
reasoning was that people in government should be free
to solicit information from, and opinions of, individuals
in the private sector without the result being that those
individuals who are willing to help are made subject to
Chapter 268A. However, as someone in the private sec-
tor who is performing services for state government
under a contract and “actually performing services and
functions [monitoring] that might ordinarily be ex-
pected of government employees [judges],” you will be
deemed a state employee. Compare EC-COI-82-54;
80-49. Because you are not an elected official and you
state that you have not earned compensation as a state
employee for more than eight hundred hours during the
proceeding three hundred and sixty-five days, you are
automatically a special state employee pursuant to G.L.
c. 268A, §1(o)2XD).

2. Restriction under G.L. c. 2684, §4
on your work as a private attorney
Sections 4(a) and (c) provide that no state
employee shall act as agent or attorney for, or receive
compensation from anyone other than a state agency in
relation to any particular matter!/ in which the com-
monwealth or a state agency is a party or has a direct
and substantial interest. However, paragraph 7 of §4
states that as a special state employee you are subect to
these prohibitions

(i

“. . .only in relation to a particular mat-

ter (a) in which [you have] at any time par-

ticipated as a state employee, or (b) which is

or within one year has been a subject of [your]

official responsibility, or (c) which is pending

in the state agency in which [you are] serving.

Clause (c) of the preceding sentence shall not

apply in the case of a special state employee

who serves on no more than sixty days during

any period of three hundred and sixty-five

consecutive days.
Therefore, if you serve as a state employee for less than
sixty days, §4 will basically prohibit you only from
representing or being paid by a non-state party in rela-
tion to the Quincy v. MDC case, the particular matter
you have participated in as a state employee. You will
also be prohibited from representing a non-state party
with respect to any special (as opposed to general)!/
legislation in which you participated or attacking the
validity of any regulations the enactment of which you
particpated®/ in (EC-COI-81-34). Your monitoring and
advising role for the Special Master concerning pro-
posed regulations by the MDC or other Commonwealth
defendants would constitute “participation” in the pro-
mulgation of those regulations. Because such promulga-
tion is a “particular matter,” you would be precluded
under §4 from representing Hill and Barlow clients with
respect to the promulgation of such regulations or in
attacking the validity of those regulations. The same
analysis would apply to the enactment of special legisia-
tion. However, the §4 prohibition would not extend to
your representation of a client in proceedings pursuant
to such regulations once they are in place. EC-
COI-81-34.

V/G.L. c. 26BA, defines “particular matter” as any judicial or other
proceeding, application, submission, request for a ruling or other deter-
mination, contract, claim, controversy, charge, accusation, arrest, deci-
sion, determination, finding, but excluding enactment of general legisla-
tion by the general court. G.L. c. 268A, §1{k). It should be noted that
while general legislation is excluded from the definition of particular
matter, special legislation is not. See, e.g., EC-COI-82-21, Likewise,
while regulations in and of themselves are not particular matters, the pro-
cess by which they are adopted and the determination that was initially
made as to their validity will be considered particular matters. EC-
COI-81-34,

3/Special Laws are those directed at a specific situation, individual,
or entity: for example, a law exempting a specifically identified real estate
developer from certain regulations promulgated by MDC. General laws,
in contrast, usually establish a rule of future conduct applicable on a
wider scale.

1/For the purposes of G.L. c. 26BA, “participate” is defined as par-
ticipate in agency action ot in a particular matter personally and substan
tally as a state, county or municipal employee, through approval, disap-
proval, decision, recommendation, the rendering of advice, investigation
ar octherwise. G.L. c. 268A, §1(j)



if you serve as a state employee for more than sixty
days,*/ the §4 prohibition will extend to all matters
pending before the Special Master or Judge Garrity, the
state “instrumentalities” for which you are providing
services.®/ In other words, you will be prohibited from
representing anyone other than the commonwealth or a
state agency in a case before the Special Master or Judge
Garrity once your service as a state employee exceeds the
60 day limit. This section is clearly designated to avoid
the potential for divided loyalties inherent where a state
employee works for outside private interests in their
dealings with the state, particularly before the very state
instrumentality for which the state employee performs
services.

3. Application of G.L. c. 2684, §5 to your
activities and chose of partners and
associates at Hill and Barlow

Section 5 of Chapter 268A extends many of §4's

prohibitions against assisting outsiders to former state
employees and partners of both present and former
state employees. As to your own activities, §5 would only
come into play subsequent to the term of the contract.
Once you become a former state employee, your special
state employee status becomes irrelevant. As a former
state employee, you would be permanently prohibited
from acting as agent or attorney for, or receiving com-
pensation from anyone other than the commonwealth
or a state agency in connection with any particular mat-
ter in which the commonwealth or a state agency is a
party or has a direct and substantial interest and in
which you participated as a state employee. G.L. c.
268A, §5(a). For example, you will be forever barred
from representing an individual, company, municipal
agency, town or city in connection with the Quincy v.
MDC case. When you leave state service, you will also
be under a one year prohibition against appearing per-
sonally before any court or agency of the com-
monwealth in connection with any particular mauer as
previously described, which was under your official
respensibility®/ during the last two years of your state
employment. G.L. c. 2684, §5(b). Official responsibil-
ity tums on the authority to act, not on whether you
actually participated and exercised that authority. Buss,
Massachusetts Conflict of Interest Statute: An
Analysis, 45 B.U.L. Rev. 299, 321 (1965). EC-
COI-84-48. By the terms of the contract, the Special
Master is to keep all the work under his personal con-
trol, i.e. within his official responsibility. From the facts
you present, it does not appear that your official respon-
sibility in the Quincy v. MDC case would extend
beyond what you actually particpate in on behalf of the
Special Master.
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Section 5(d) prohibits a partner of a state employee
from acting as the agent or attorney for anyone other
than the commonwealth in connection with any par-
ticular matter in which the commonwealth or a state
agency is a party or has a direct and substantial interest
and in which the state employee participates or has par-
ticipated as a state employee or which is the subject of
his official responsibility. The Commission concludes
that as an associate of the firm Hill and Barlow, you are
not a “partner” of that firm for Chapter 268A, purposes
and consequently §5(d) does not presently apply to the
firm partners. EC-COI-84-20. You should be aware,
however, that previous Commission opinions have not
restricted the term "partner” solely to those who enter
partnership agreements but rather have focused on the
substance of the relationship. In addition, if a group
creates a public appearance of a partnership, they may
be treated as partners even though they may not, in
fact, share profits. See EC-COI-82-68; 82-19.

If you become a partner of the firm during the
term of the contract, your fellow partners will be subject
to the provisions of §5(d). For example, they would be
prohibited from representing a non-state party in con-
nection with the Quincy v. MDC case or attacking the
promulgation of regulations you participated in. If you
become a partner of the firm within one year subse-
quent to the term of the contract, your fellow partners
would be subject to the provisions of §5(c). That section
prohibits a partner of a former state employee for one
year following the termination of your state service from
engaging in any activity proscribed for you under §5(a).
The major restriction would again be against represent-
ing a non-state party in connection with the Quincy v,
MDC case.

4. The Standards of Conduct contained in §23

Section 23 of the statute contains general standards
of conduct which are applicable to all state employees,
That section provides in part that no state employce
shall

1. use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others;

‘' As stated in EC-CO1-80-31, vou are correct in undersanding the
words "o serve more than 60 days” 1o mean actually working mare than
60 days. Your assumption that work on any part of a day will be cone
sidered work for a full day is alse accurate.

* Because the Commission has concluded that vou are not an MDC
employee, it is unnecessary to address how Chapier 268A would apply 1o
vou as a state employee of that agency.

* For the purposes of G.L.c . 268A. “official respomsibilin i

defined as the direct adminisirative or operating 2uthority. whether inter
mediate or final, and either exercisable alone or with others, and wheiher
personal or through subordinates, te approve, disapprove or atherwise

direct agency action. g.L. c, 268A, §1().



2. by his conduct give reasonable basis
for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance of his official duties,
or that he is unduly affected by the kinship,
rank, position or influence of any party or
person;

3. accept employment or engage in
business activity which will require him to
disclose confidential information he has
gained in his official position, nor use such
information to further his personal interest.

These provisions underscore the §4 prohibition against
you representing a non-state party before the State
Master or Judge Garrity on other matters during the
pendency of your service. But more importantly, §23
sets the parameters for any dealings you may have with
the MDC outside of your state monitoring role for the
Special Master. While §23 does not specifically require
it, the safest course would obviously be to avoid
representing any clients before MDC during the term of
the contract. If you do appear before the MDC on
behalf of a private client, e.g. to obtain a sewer connec-
tion or extension permit, you will have to take great care
to abide by the §23 provisions, You must not identify
yourself in such MDC dealings as the monitor in the
Quincy v. MDC case or do anything to exploit your
governmental position. Moreover, you must avoid giv-
ing the impression that your recommendations to the
Special Master concerning MDC activities could be im-
properly influenced based on MDC's handling of your
clients’ applications. Your representation of either MDC
or its opponent in a court case during the term of your
monitoring contract could likewise raise significant §23
issues. If you become involved in any MDC court case
during your state service, you should take any and all
steps necessary to avoid giving the impression that you
can be improperly influenced in your monitoring
duties. Finally, you must not divulge confidential infor-
mation concerning MDC procedures or standards to
your clients, or use such information to further your
clients' or your own personal interests.

DATE AUTHORIZED: July 25, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-96

FACTS:
You are a member of the Town of ABC's Planning

Board (Board). The Town has a zoning by-law which
would allow the building of a Planned Residential Com-

munity development (“development™) upon the grant-
ing of a special permit by the Board. An application for
a special permit has recently been submitted by a
developer for the building of such a development. You
own a piece of property which abuts the proposed
development. You state that by virtue of the location of
your property you are a “party in interest” as that term
is defined in G.L. c. 40A, and thus entitled to notice of
the public hearing on the permit and decision of the
Board.

QUESTION:

Does G.L. ¢. 268A permit you to participate as a
Board member in a decision on the issuance of a special
permit where you own land which abuts the proposed
development?

ANSWER:
No.
D1SCUSSION:

As a member of the Board you are a municipal
employee and therefore subject 1o G.L. c. 268A. The
provision of that law which is relevant to the question
you have raised is §19.

Section 19{a} provides in pertinent part that a
municipal employee may not participate'/ as such an
employee in a particular matter?/ in which he or a
member of his immediate family has a financial inter-
est. A decision by the Board to issue or deny a special
permit is a particular matter in which you ordinarily
would particpate. The critical issue, then, is whether
because you own land abutting the land to be
developed, you have a financial interest in the decision.
The commissien concludes that you do.

1/For the purposes of G.L. c. 2684, §1(j) "participate” is defined as
10 participate in agency acticn er in a particular mater personally and
substantially as a state, county or municipat employee, through approval,
disapproval, decision, recommendation, the rendering of advice.
investigation or otherwise. Ta participate “even in the formulation of a
matter for vote is Lo participate in the mauter. . .[t]he wise course for one
who is disqualified from all participation in a matter is 1a leave the
room."” Graham v. McGrail, 370 Mass. 133, 138 (1976). The Court goes
further to say that “[W]e do not think [such a person] can be counted in
order 10 make up a guorum.” Id. at 138 {citations omited).

1/For the purposes of G.L.. c. 2684, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination. contract, claim, controversy. charge,
accusation, arrest, decision, determination, finding, but excluding enact
ment of general legislation by the general court. . .G.L. ¢. 268A. §l(k).



The principal object of zoning is to protect the
property of others.”/ Whenever a change is con-
templated, either by way of a variance or a special per-
mit, the property rights of owners in the area of the pro-
posed change are implicated, and certain rights to due
process attach. In Massachusetes this takes the form of
notice of the proposed change, the holding of a public
hearing, and notice of the decision. With respect to
those property owners whose rights will be most
significantly affected by the issuance of a special permit,
G.L. c. 40A, §11 provides that they be given individual
notices of the hearing and the decison. These so-called
“parties in interest” are defined in §11 in pertinent part
as “. . .abutters, owners of land directly opposite on any
public or private street or way, and abutters to the abut-
ters within three hundred feet of the property line of the
petitioner, , ." It requires no great leap to find that
where one’s property rights stand to be signifiantly af-
fected the value of those rights also stands to be af-
fected. Thus, one's financial interest is implicated. This
certainly is true where the person in question is con-
sidered a “party in interest” as that is defined in §11.
There is no requirement in G.L. c. 268A, §19 that the
financial interest prohibiting participation be a substan-
tial one,*/ nor is there any requirement that it be a
financial interest that is realized. Such interests would
include, but are not limited to, increases or decreases in
the value of the property, or upward or downward revi-
sions in property tax assessment. In the case of a Board
member voting on the issuance of a special permit, a
vote either way affects a financial interest since an affir-
mative vote may result in the issuance of the permit with
its concomitant effect on property rights, and a negative
vote may result in a permit denial and thus a
manintenance of the status quo.%/

Section 19(b) contains exemptions to the §19(a)
prohibition, but the Commission concludes that neither
of the two relevant ones is available to you. The first
provides that a municipal employee may participate in
the matter if his appointing official first determines that
the interest is not so substantial as to be deemed likely to
affect the integrity of the services which the municipal-
ity may expect from the employee. This exemption is
not available to elected officials because they do not
have appointing officials./ The second exemption
applies to those particular matters which involve deter-
minations of general policy, and the interest of the
municipal employee or members of his immediate fam-
ily is shared with a substantial segment of the popula-
tion of the municipality. It may be true that the major-
ity of the citizens of ABC including yourself would be
affected by the granting of a special permit because
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taxes might be lowered or the character of the town
might change. However, your interest, by virtue of the
location of your property, is distinct from theirs. Again,
G.L. c. 40A, §11 makes the distinctiveness of your inter-
est clear.

You have stated that both by-law and G.L. ¢. 404,
§9 require an affirmative vote of four members of a five
member permit granting authority such as the
board, Therefore if you do not participate in the matter,
a unanimous vote of the four eligible members would be
required. Although a rule of necessity has been
recognized by the Massachusetts courts in several cases,
“{T]hat rule is not brought into play by the mere
absence of a member or members, however.”" Graham
v. McGrail, supra at 138. Moreover, the rule is “inap-
plicable when a way can be found to provide a qualified
tribunal, as by excluding from the tribunal the dis-
qualified . . .member [or] by counting only the votes of
members who are qualified.” 2K Davis, Adm. Law
12.04 (1958) (citations omitted). The rule should only
be utilized where so many members of a tribunal are
disqualified that the body is incapable of acting because
an insufficient number remain to constitute a quorum.
In the sitvation you describe, the four remaining Board
members are not unable to act because of an insuffi-
cient number. Consequently you would only be able to
participate if another member were disqualified from
participation and not merely absent from the Board
meeting at which the matter is considered. The fact that
there may be not unanimous agreement among the four
remaining members as required by G.L. c. 40A, §9 is
not a reason to invoke the rule of necessity. See, EC-
COI-82-10.

DATE AUTHORIZED: August 14, 1984

3/See e.g. Hammond v. Board of Appezl of Springficld, 257 Mass.
446, 448 (1926); see alsa J.A. McCarty, “Zoning and Property Rights,” 48
Mass. L.Q, (1963) a1 475,

*/Quite the contrary, it is quite clear that the General Court meant
the term to encompass even thosc interest that are minimal, See e.g. W,
Buss, "The Massachusetts Conflict of Interest Law,” 45 B.U.L. Rev. 299,
361 (1965); R. Braucher, Conflict of Interest in Massachuseits in
Perspective of Law, Essays for Austin Wakeman Scott, (1964), at p. 25.

*/Even if you were not a statutorily defined “party in inzerest” but
owned property in close proximity to the proposed development, your
participation would raise serious questions under G.L. ¢. 268A, §19 and
and §23(92)(2) and {3).

*/Sce District Awtorney for the Hampden District v. Grucci,
(1981) Mass. Adv. Sh. 2125, 2128, n. 5. In 1982, the General Court con-
sidered comprehensive legislation filed by the Commission which, in part,
would have provided an exempting avenue for elected municipal officials
under §19. See, 1982 House Doc. No. 1285, §16. This particular proposal
was not approved.,



CONFLICT OF INTEREST OPINION
NO. EC-COI-84-98

FACTS:

You are an elected member of the ABC School
Committee {Commitiee) and its chairman. Your
daughter is an elementary school teacher in the ABC
school system. Two other members of your seven
member committee also have relatives in the system;
one has a mother who is a teacher, and the other has a
hushand who teaches and is a department head.

QUESTION:

To what extent does G.L. c. 268A restrict the par-
ticipation of these members in teacher-related matters
which come before the school committee?

ANSWER:

School committee members who have immediate
family members teaching in the school system are sub-
ject to the following restrictions.

DISCUSSION:

As elected members of the school committee you
are municipal employees and therefore are subject to
the provisions of G.L. c. 268A, the conflict of interest
law. The sections of that law which are relevant to your
questions are §§19 and 23. Section 1%(a) provides in
pertinent part that no municipal employee may par-
ticipate as such an employee in any particular matter!/
in which he or a member of his immediate family?/ has
a financial interest. The objective of this provision is to
eliminate in advance the pressure that otherwise might
be brought to bear on public employees when faced
with situations where there are competing public and
private considerations.®/ Because the term “financial
interest” is not defined in the statute, the Commission
has the responsibility for interpreting it, and in doing so
is required to give it a workable meaning. See Graham
v. McGrail, 370 Mass. 133, 140 (1976); EC-
COI-83-114; 83-107.%/ Bearing in mind this require-
ment, the Commission reaches the following conclu-
sions. Because there is no language in §1%(a) modifying
the term, “financial interest” is not limited to those
interests which are significant or substantial. This con-
clusion is bolstered by §19(b)} which exempts from the
§19(a) prohibition a municipal employee who discloses
in advance to his or her appointing official the existence
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of a financial interest if the appointing official makes a
determination that “the interest is not so substantial as
to be deemned likely to affect the integrity of the services
which the municipality may expect from the
employee.”/ It is not for the employee to make a judg-
ment as to the substantiality of his or her financial inter-
est. All that is necessary to trigger §19(a) is the existence
of any financial interest. The responsibility for eval-
uating it falls to the appointing official.t

Further support for this interpretation of “financial
interest” is found in §20 where a municipal employee is
prohibited from having a financial interest, directly or
indirectly, in a contract made by a municipal agency of
the same town, in which the town is an interested party.
That section excludes from its coverage financial inter-
ests which consist of “the ownership of less than one per-
cent of stock of a corporation.” By implication, all other
financial interests, no matter how insubstantial or insig-
nificant, are covered by the prohibition.

A second issue involving the interpretation of the
term “financial interest” is whether it embraces those
interests which might be affected at some future time,
as well as those interests which actually exist at the time
of the public employee’s action. This is an issue separate
from the substantiality question. Prior to 1963, the

1/For the purpases of G.L. ¢. 268A, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, comroversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. .. G.L. ¢. 268A, §1(k).

2/ For the purposes of G.L. ¢, 268A, “immediate family" is defined as
the employee and his spouse, and their parents, children, brothers and
sisters. G.L. c. 268A, §l{c).

3/See W, Buss, “The Massachusetts Conflict of Interest Statute; an
Analysis,” 45 B.U.L. Rev, 299, 301 {1965).

4/ These latter two citations refer to previous Commission conflicts of
interest opinions including the years they were issued and their identifying
numbers. Copies of these and all other advisory opinions (with identifying
information deleted) are available for public inspection at the Commis-
sion office.

5/1t should be noted that this exemption is not availzable to elected
officials as they do not have appointing officials. See District Attorney
for the Hampden District v. Grucei, 1981 Mass. Adv. Sh. 2126, 2128, n.
8, In 1982, the General Court considered comprehensive legislation filed
by the Commission which, in part, would have provided an exempting
avenue from elected municipal officials under §19. See, 1982 House Doc.
No. 1235, §16. This particular proposal was not approved.

*/Sec also R. Braucher, Conflict of Interest in Massachuseus in
Perspective of Law, Essays for Austin Wakeman Scott, (1954) at p. 25:
W, Buss, “The Massachusetts Conflict of Interest Law: An Analysis,”
45 B.U.L. Rev. 299, 361 (1965).



federal courterpart to §19 used the words “direct or
indirect” to meodify financial interest.”/ In a 1961
Supreme Court case involving the existence of a finan-
cial interest, the court found a violation of the law
where a government consultant who was also a director
and shareholder of an investment banking firm helped
to negotiate a contract between the Atomic Energy
Commission and a utility company. Subsequent to the
signing of that contract the utility company employed
the consultant’s investment banking firm to handle the
public financing required for the utility project. The
Court found a violation of the federal statute because
the consultant’s investment banking firm had an
indirect financial interest in the contract between the
Atomic Energy Commission and the utility company.
The Court's opinion was based on the fact that because
his investment banking firm had a reputation in the
area of power financing, the consultant should have
known that his firm “might be offered the work of
arranging the financing of the project when and if a
contract for the project should be made.™/ When the
federal statue was amended shortly thereafter, the word
“indirect” was omitted, leading to speculation that only
present financial interests were contemplated.?/ There
is some authority for the application of this narrower
interpretation of the Massachusetts statute. In Graham
v. McGrail, the court concluded that “...both the
language and the policy of §19(a) forbid a school com-
mittee member to participate in [a budget decision]
when his child’s private right is directly and immediately
concerned. . ." 370 Mass. at 140. Previous Commission
opinions are consistent with this holding.!?/

The limiting of prohibited financial interests to
those that are of a more direct and immediate nature is
reasonable given the fact that an important element of a
violation of §19 is knowledge. There abviously can be no
concern that a public employee’s official actions will be
influenced by private interests where he or she is not
aware of the existence of those interests. However,
where there is knowledge of the existence of private
interests, and where it is obvious or reasonably foresee-
able that one’s private interests will be affected by one’s
official actions, then the provisions of §19 are
applicable.

To summarize up to this point, any financial inter-
est, no matter how small, is enough to trigger §19(a).
However, that financial interest must be direct and
immediate, or at least reasonably foreseeable. In terms
of the practical application of these principles to your
situation, the decision in Graham v. McGrail is a good
starting point. School committee members may not par-
ticipate in any way in the formulation, adoption or revi-
sion of any aspect of the budget or a collective bargain-
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ing strategy or position which may relate to the wages,
hours or conditions of employment of any member of
his or her immediate family employed by the school
department."/ This principle must be followed both if
the family member will be directly and immediately
affected or if it is reasonably foreseeable that the family
member’s interest will be affected. Not every issue
relating to wages, hours or condition of empleyment will
automatically affect, or foreseeably affect, a family
member’s financial interest. For example, if a “reduc-
tion in force” provision were under consideration, the
three Committee members would only have to refrain
from participation if it were obvious or reasonably fore-
seeable that their family members were vulnerable to
layoff or demotion to a lower position because of their
seniority level. Likewise with the team teaching format,
Committee members need only refrain if their family
member is a team teacher, has applied, or has a definite
plan to apply to become a team teacher. With provi-
sions dealing with early retirement or payment to retir-
ing teachers for accumulated sick time, members need
only refrain from participating if their family member is
retiring or has specific plans to retire, or if the provision
at issue will result in the vesting of some right in the
family member. For example, if the provision were the
availability of post-retirement insurance benefits for
employees with at least fifteen years of service, any
Committee member whose family member had fifteen
or more years of service would have to refrain from
participating.

Finally, all Committee members should be aware
of the provisions of §23 which contains general stan-
dards of conduct applicable to all public employees. It
prohibits public employees from

accepting other employment which will

impair their independence of judgment in the

exercise of their official duties [§23(§2)(1)];

/18 U.5.C. §4%4.

!/See United States v, Mississippi Valley Generating Co., 364 U.5.
520, 557 (1961)

*/See R.B. Perkins, "The New Federal Conflict of Interest Law.” 76
Harv. L. Rev. 1113, 1134 (1963). Sce also Buss, supra. at 356
(speculating that for the same reason the intent was to limit the
Massachuscus statute to financial interests that are clearly in existence at
the cantrolling time.

'*/Sec e.g. EC-COI-83-174 (School committee member may not par-
ticipate in hiring of his child to be his administrative assistant); EC-
CO1-83-164 (1eacher on leave of absence 1o serve as mayor and school
committee member has financial interest in 1) issues affecting his
teacher’s compensation and 2) determinations related to the retention of
his position); EC-COI1-82-34 (state employee who is a plaintiff in a class
action suit has a financial interest in that suit where there is a possibility
that money damages will be awarded).

1870 Mass, at 140,



using or attempting to use their official posi-
tions to secure unwarranted privileges or
exemptions for themselves or others [§23
(12)2));

by their conduct giving reasonable basis for
the impression that any person can improp-
erly influence or unduly enjoy their favor in
the performance of their official duties, or
that they are unduly affected by the kinship,
rank, position or influence of any party or
person. [§23(2)(3)]; and

accepting employment or engaging in any
business or professional activity which will
require them to disclose confidential informa-
tion which they gained by reasons of their
official position or authority and from using
that information to further their personal
interests. [§23(92)(1) and (2)].
Section 28 focuses not only on actual conflicts of interest
but also on appearances of conflicts. Thus all members
should be careful that any action they take is impartial
and that there is no basis for any perception that is is
not. Additionally, the three affected members of the
Committee should be sure that no pressure is put on the
other four members to act in a way that would be
beneficial to their family members in particular.
Although the filtering process the affected Com-
mittee members must go through may seem burden-
some and time consuming, it is necessary to protect the
integrity of the school committee’s actions and to main-
tain the public’s confidence in those actions.

DATE AUTHORIZED: August 14, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-101

FACTS:

You are the director of 2 non-profit agency which
has a partnership agreement with the Department of
Mental Health (DMH). Under the terms of this agree-
ment, several DMH employees are assigned to your
agency. The agency's board of directors would like to
give incentive awards to employees to perform beyond
expected levels. These awards would be one-time cash
awards, not to exceed three hundred dollars, and the
recipients of the awards would be determined by a com-
mittee of their peers. The money for the awards would
not come from state funds.
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QUESTION:

Does G.L. c. 268A permit state employees to be
recipients of these cash incentive awards?

ANSWER:
No.
DISCUSSION:

DMH employees assigned to your agency are state
employees, and therefore are subject to the provisions of
G.L. c. 268A, the conflict of interest law. The section of
that law relevant to your question is §3. it prohibits a
person from directly or indirectly giving a state
employee anything of substantial value for or because of
any official act performed or to be performed by the
employee. G.L. c. 268A, §3(a). It also prohibits a state
employee from soliciting or receiving anything of
substantial value from any person for or because of any
official act performed or to be performed by him or her.
G.L. c. 268A, §3(b).

The purpose of §3 is to prevent the giving or receiv-
ing of items of value to public employees in addition to
their salaries for performing their official duties.!/ The
Commission addressed this purpose at some length in In
the Matter of George A. Michael, 1981 Ethics Com-
mission, 59, 68:

A public employee need not be impelled
to wrongdoing as a result of receiving a gift or
gratuity of substantial value, in order for a
violation of Section 3 to occur. Rather, the
gift may simply be a token of gratitude for a
well-done job or an attempt to foster good-
will, All that is required to bring Section 3 in-
to play is the nexus between the motivation
for the gift and the employee’s public duties.
If this connection exists, the gift is prohibited.
To allow otherwise would subject public
employees to a host of temptations which
would undermine the impartial performance
of their duties, and permit multiple
remuneration for doing what employees are
already obliged to do — a good job. Sound
public policy necessitates a flat prohibition
since the alternative would present un-
workable burdens of proof. It would be nearly
impossible to prove the loss of an employee’s

'/No influence or intent to influence those duties is required. Com-
pare G.L. c. 2684, §2.



objectivity or to assign a motivation of his

exercise of discretion. If public credibility in

government institutions is to be fostered, con-

straints which are conductive to reasoned,

impartial performance of public functions are

necessary, and it is in this context that Section
- 3 operates.

It is clear that the incentive award which you have
proposed is something of substantial value under §3.
Compare Commonwealth v. Famigletti, 4 Mass App.
584 (1976) ($50 is something of substantial value under
§3(b)). Further, the award would be given to the state
employee “for or because of” his or her official acts as a
state employee, i.e. performance of his or her normal
duties. The fact that the recipient would be chosen by
his or her peers does not alter this. Accordingly, it would
be a violation of §3 for you to offer and for a state
employee to acept such an award. This result is consis-
tent with previous Commission opinions.2/

The desire to recognize high quality employee per-
formance can be satisfied in a number of ways that
would not violate §3. For example, the Commission has
concluded that receipt by a state employee of a “man of
the year award” and accompanying plaque is permis-
sible. EC-COI-81-9. It has also concluded that a state
employee's request that a stipend intended for him be
donated to a non-profit organization designated by him
does not violate §3. EC-COI-83-75,

On the basis of the foregoing, your proposed incen-
tive award, insofar as it involves state employees, is not
permissible under G.L. c. 268A, §§3(a) and (b).

DATE AUTHORIZED: September 11, 1984

CONFLICT OF INTEREST OPINION
NO. CO-0I-84-104
FACTS;

You are employed as an engineer by a corporation.
You are also a member of the board of trustees of the

*i5ee e.g. EC-COI-82-97 (the giving of a monetary commission by a
DMH vendor to a DMH employee in recognition of his Job performance
would violate §3); EC-COI-81-120, fn. 3 (a proposed supplementary
incentive in the form of a contract finder's fee would violate §3 if the
incentive were given to state employees for performing their normal
duties). These two citations refer to previous Commission conflict of in-
terest opinion, including the year they were published and their identify-
ing number. These and all other Commission advisory opinions are avail-
able for inspection, with identifying information deleted, at the Commis-
sion office.
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Worcester State Hospital (Board). Recently the Com-
monwealth, pursuant to St. 1980, c. 579, determined
that certain land located on the hospital grounds was
surplus, and it made plans to transfer that land to the
Worcester Business Development Corporation
(WBDC).!/ The WBDC in turn plans to develop the
land consistent with its corporate purpose of promoting
the economic growth and development of the Worcester
area. The proposed transfer of land has generated con-
siderable controversy and has divided the Board
members into factions. One faction filed suit against the
Governor, various other state officials, and the WBDC
in an effort to halt the transfer. The other faction, of
which you are a member, now controls the Board and is
seeking to have the suit dismissed. You recently
discovered that both your employer’s chairman of the
board and one of its former employees are elected
members, although not officers, of the WBDC,

QUESTION:

Does G.L. c. 268A permit you to participate as a
hospital trustee in matters regarding the land transfer
even though your employer's board chairman and one
of its former employees are members of the WBDC?

ANSWER:
Yes.
DISCUSSION:

As a trustee of the Worcester State Hospital, you
are a state employee and therefore are subject to the
provisions of the conflict of interest law. The sections of
that law which are relevant to your question are §6 and
§23. Section 6 provides in pertinent part that a state
employee may not participate as such an employee in a
particular matter in which to his knowledge he or a
business organization in which he is an employee has a
financial interest. You personally do not have a finan-
cial interest in the land transfer, nor, according to you,
does your employer stand to benefit financially from the
transfer. The fact that your employer’s board chairman
and one of its former employees are WBDC members is
too remote a connection to call into play the §6
prohibition.

'/The WBDC is a non-profit corporation established by St. 1956 c.
600 for the purpose of promoting the economic growth and development
of the Worcester area. It is governed by a board of directors who in turn
are clected by the WBDC membership which consists of members of the
Worcester area business community.



You should, however, be aware of §23 of the law
which provides in pertinent part that a state employee
shall not

by his conduct give reasonable basis for the

impression that any person can improperly

influence or unduly enjoy his favor in the per-
formance of his official duties, or that he is
unduly affected by the kinship, rank, position

or influence or any party or person®/ nor
Concerns under this provision could arise in your case
since the chairman of the board of your employer is
associated with a party of interest. Accordingly, he may
be perceived to have some leverage over you. That rela-
tionship standing alone will not be sufficient to give
reasonable basis for the impression that you could be
improperly influenced. Such an impression could be
created, however, if any decisions you make as a trustee
with regard to the land transfer are without basis, if
positions you may take are inexplicably inconsistent, or
if the chairman of your employer’s board or any of your
superiors try to convince you to take a particular posi-
tion on the matter. These examples are not meant to be
all-inclusive. If you have any concerns about any
specific course of condut you intend to take, you should
renew your opinion request.’/

DATE AUTHORIZED: September 11, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-107

FACTS:

You are an attorney participating in the Bar
Advocate Program in ABC and DEF Counties. Under
this program you periodically represent indigent defen-
dants in two District Courts within these counties. The
DEF County District Attorney prosecutes the defendants
whom you represent in DEF and ABC Counties.

You also wish to work part-time for the DEF
County District Attorney's Office on a one-year pro-
gram prosecuting child support cases. You expect to be
assigned six days per month in the district courts of ABC
and DEF Counties.

%/Section 29 alse prohibits a state employee from improperly disclos-
ing confidential material gained by reason of his official postion, or use
such confidential information to further his personal interests.

1/This conciusion is based on your representation that your employer
itself has no interest in the WBDC development project. Should the situa-
tion change, this result might be different, and you should contact the
Commission for further guidance. Any advice rendered herein is prospec-
tive only and cannot address the propriety of conduct that has already
occurred,
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QUESTION:

What restrictions does G.L. c. 268A place on your
employment with the DEF County District Attorney’s
Office?

ANSWER:

You may not represent indigent defendants in DEF
and ABC Counties if you serve as a Special Assistant
District Attorney for more than sixty days in any one-
year period. Your dual roles are also subject to the
limitations of §23 and the Code of Professional
Responsibility.

DISCUSSION:

The DEF County District Attorney's Office is con-
sidered a state agency for the purposes of G.L. c. 268A
and you will therefore be a state employee under G.L.
c. 268A. As a Special Assistant District Attorney, you
will be permitted to engage in outside business activities
during normal working hours and will therefore be a
“special state employee” as that term is defined in
§1(o}2Xa).

Two sections of G.L. c. 268A are relevant to your
situation, Section 4, paragraph 7, clauses (a) and (b)
prohibits you from receiving compensation from, or act-
ing as agent or attorney for, anyone other than the com-
monwealth in relation to any particular matter'/ in
which you have participated?/ as a state employee or
which is or within one year has been the subject of your
official responsibility.®/ Since your representation of
indigent defendants in criminal matters for the Bar
Advocate Program is not related to your prosecuting
child support cases as a Special Assistant District
Attorney, clauses (a) and (b) do not prohibit your child
support prosecution activities.

'/ For the purposes of G.L. c. 268A, “particular matter” is defincd as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. . .G.L. c. 268A, §1(k).

*/For the purposes of G.L. ¢. 268A, “participate” is defined as par-
ticipate in zgency action or in a particular matter personally and substan-
tially as a state, county or municipal employee, through approval, disap-
proval, decision, recommendation, the rendering of advice, investigation
or atherwise, G.L. c. 268A, §1(j).

3/For the purposes of G.L. c. 268A, “official responsibility” is
defined as the direct administrative or openating authority, whether
intermediate or final, and either excrcisable alone or with others, and
whether personal or through subordinates, to approve, disapprove or
otherwise direct agency action. G.L. <. 268A, §1(i).



However, clause (c) of §4, paragraph 7, prohibits
you from receiving compensation or acting as agent or
attorney for anyone other than the commonwealth in
relation to a particular matter which is pending in the
agency you are serving if you serve more than sixty days
during any three hundred sixty five day period.
Criminal prosecutions in DEF county are the respon-
sibility of the District Attorney s Office in that county.
Thus, your participation in the Bar Advocate Program
would necessarily involve matters pending in the agency
you would be serving as Special Assistant District
Attorney.

As long as you work as a Special Assistant District
Attorney on no more than sixty days during any three
hundred sixty five day period, the restriction of clause
(c) will not apply to you. To serve more than sixty days
means to perform work on more than sixty days, and
work on any part of a day will be considered work for
one full day. You are responsible for keeping accurate
records in this regard. See, EC-COI-80-31. If you serve
for more than sixty days during any three hundred sixty
five day period as a Special Assistant District Attorney,
you will have to cease representing clients in the Bar
Advocate Program.!/

As a state employee, you are also subject to the
standards of conduct contained in §25. The relevant
provisions of §23 prohibit you from

accepting other employment which will im-

pair your independence of judgment in the

exercise of your official duties [§23(§2)(1)],

by your conduct giving reasonable basis for

the impression that any person can improp-

erly influence or unduly enjoy your favor in

the performance of your official duties, or

that you are unduly affected by the kinship,

rank, position or influence of any party or

person [§23(§2)(3)), and

accepting employment or engaging in any

business or professional activity which will

require you to disclose confidential informa-

tion which you have gained by reason of your

official position or authority [§23 (§3)1)].
These provisions will inevitably come into play whenever
there is an overlap between your official duties as child
support case prosecutor and your representation of
indigent defendants. For example, you must avoid pro-
secuting individuals whom you have previously
represented in the Bar Advocate Program. You must
also refrain from disclosing to defense attorneys in the
Bar Advocate Prograrn confidential information which
you have access to which relates to the prosecution of a
case,
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You should be aware your dual advocacy may pre-
sent more substantial questions under the Code of Pro-
fessional Responsibility. Specifically, your ability to
represent indigent defendants might be affected by your
simultaneous representation of the prosecution in other
cases. See, Massachusetts Bar Association, Committee
on Professional Ethics, Opinion No. 80-1 [law student
may not simultaneously represent indigent defendants
in a clinical law school program while also representing
the commonwealth as a prosecutor in a different
county]. Because the Commission's jurisdiction does not
extend to construing the Code of Professional Respon-
sibility, you should seek further guidance from other
sources.

DATE AUTHORIZED: September 11, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-108

FACTS:

You are a member of the General Court and an
attorney. You would like to serve on a medical malprac-
tice tribunal established pursuant to G.L. c. 231, §60B,
Each tribunal consists of three members; a single justice
of the superior court, a physician, and an attorney.
Both the physician and the attorney are selected by the
single justice from lists submitted by the Massachusetts
Medical Society and the Massachusetts Bar Association
respectively. The physician and the attorney are com-
pensated for their services in the amount of $50.00, The
purpose of the tribunal is to review all medical malprac-
tice claims prior to trial and to determine whether or
not they raise legitimate questions of liability. If the
tribunal makes a finding for the defendant, the plaintiff
may not proceed to trial unless he or she files a bond
sufficient to cover the defendant’s costs and attorneys’
fees should the plaintiff not prevail.

QUESTION:

Does G.L. c. 268A permit a member of the
General Court to serve on a medical malpractice
tribunal?

4/Tn view of the Commission’s conclusion under §4, it is not necessary
1o review additionally the application of G.L. c. 2684, §7 to vour
situation.



ANSWER:

Yes, provided he is not compensated for his services
on the tribunal.

DISCUSSION:

As a member of the General Court you are a state
employee and therefore are subject to the provisions of
the conflict of interest law, G.L. c. 268A. A threshold
issue is whether, as a member of a medical malpractice
tribunal, you would be performing services for a state
agency. A state agency is defined in §1(p) as “any
department of state povernment including the exec-
utive, legislative or judicial, and all councils thereof
and thereunder, and any division, board, bureau, com-
mission, institution, tribunal or other instrurnentality
within such department...” [emphasis added]. In its
previous determinations concerning the public status of
an entity for purposes of G.L. c. 268A, the Commission
has focused on the following four factors;

1. the impetus for the entity’s creation

(whether by statute, rule, regulation or other-

wise);

2. the entity’s performance of some
essentially governmental function;

3. whether the entity receives and/or
expends public funds; and

4. the extent of supervision and control
exercised by government officials or agencies over the
entity.
The medical malpractice tribunals are established by
statute, G.L. c. 231, §60B. They perform as a pretrial
screening mechanism within the court system, weeding
out malpractice claims which lack merit, They have, in
fact, been referred to as “adjunct(s] of the state superior
court.” Feinstein v. Massachusetts General Hospital,
643 F.2d 880, 888 (Ist Cir. 1981). According to §60B
the tribunals receive, subject to appropriation, monies
from the state treasury sufficient to compensate non-
judicial tribunal members for their services. Lastly, they
function under the supervision of the judiciary. Selec-
tion of the attorney and physician members is done by a
superior court justice, and complaints relative to the
decision of the wibunal are heard by the court. Based
on the foregoing, the Commission concludes that as a
member of a medical malpractice tribunal you would
be performing services for a state agency.!/

The section of the statute relevant to the questions
you have raised is §7. It prohibits a state employee from
having a financial interest, directly or indirectly, in a

a7

contract made by a state agency, in which the com-
monwealth or a state agency is an interested party. Asa
compensated member of a tribunal, you would have a
direct financial interest in an employment arrangement
with a state agency. Because you are a state employee by
virtue of your membership in the General Court, this
direct financial interest would be prohibited by §7. Sec-
tion 7 contains several exemptions to the prohibition,
but none is applicable to your situation.?/ If, however,
you were to serve on the tribunal and refuse compensa-
ton for your services, you would have no financial inter-
est in a contract made by a state agency. In that case
there would be no violation of §7.

DATE AUTHORIZED: September 25, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COT-84-109

FACTS:

You are a member of the judiciary. A number of
years ago, you acquired title jointly with your spouse in
land and buildings at Lot A. You both subsequently
conveyed your entire interest to relatives, who assumed
the mortgage on the property. Recently, due to the
relatives’ apparent lack of interest in continuing their
joint ownership, and the fact that you and your spouse
own the adjacent parcel of property, you two would like
to reacquire the property. One of the five rental units at
Lot A, however, presently receives Section 8 Housing

1/The status of tribunal members as performing services within the
judicial system is anzlogous to that of one who is hired to assist a special
master appointed by the court in a picce of major litigation. See EC-
COI-84-94. (This citation refers to a previous Commission advisory opin-
ion including the year it was issued and its identifying number. This and
all other advisory opinions are available for public inspection, with identi-
fying information deleted, at the Commission offices).

1/G.L. c. 268A, §7(c) exempis

. ..theinterest of a member of the general court in a contract made
by an agency other than the general court or cither branch thereof, if his
direct and indirect interests and those of his immediate family in the cor-
poration or other commercial entity with which the contract is made do
not in the aggregate amount to ten percent of the total proprietary inter-
est therein, and the contract is made through competitive bidding and he
files with the state ethics commission a statement making full disclosure of
his interest and interests of his immediate family

‘This exemption does not cover personal service arrangements such as the
one you have described. Additionally, your propriety interest exceeds ten
percent.



Assistance Payments from the federal government!/
and another unit is subsidized under the Chapter 707
Rental Assistance Program.?/ Both programs are
operated and administered by the Town Housing
Authority (THA).

QUESTION:

Would your financial interests in these subsidized
units violate the state conflict of interest law, G.L. c.
268A?

ANSWER:

Your financial interest in the Chapter 707 sub-
sidized unit constitutes a conilict of interest, whereas
your interest in the Section 8 subsidized unit does not.

DISCUSSION:

As a member of the judiciary, you are a state
employee as that term is defined in G.L. c. 2684, §1(q).
State employees are prohibited by §7 from having “a
financial interest, directly or indirectly, in a contract
made by a state agency in which the commonwealth or
a state agency is an interested party. .." Any restrictions
you will be subject to as a state employee will therefore
depend on the degree of state involvement in the con-
tracts and funding process of the subsidy progams.

1. Section 8§ Program

The Section 8 subsidy program is administered in
your area under a contract between THA and the U.S.
Department of Housing and Urban Development
(HUD). The subsidy is funded by the federal govern-
ment and paid directly to THA, which in turn pays the
landlord. While the State Executive Office of Com-
munities and Development (EOCD) periodically reviews
and signs-off on such contribution contracts, EQCD is
neither a funding source for the subsidy nor a party to
the contract for §7 purposes. Thus, your financial inter-
est in the Section 8 subsidy program contract (i.e. the
monies THA will pay you from its contract with HUD to
subsidize your tenant’s rent) will not violate §7 inasmuch
as you will have a financial interest in a contract made
by a municipal rather than a state agency.?/ See EC-
COI-81-189.4/

You should be aware, however, that you are sub-
ject to the standards of conduct set forth in §23. Section
23 (12)(2) and (3) prohibit you from using or attempting
to use your official position to secure unwarranted
privileges or exemptions for yourself or others, or from

88

giving reasonable basis by your conduct for the impres-
sion that one can improperly influence or unduly enjoy
your favor in the performance of your official duties.
You should keep these guidelines in mind should you
have any official dealings with EOCD.

2. Chapter 707 Program

The Chapter 707 Rental ‘Assistance Program pays
rent subsidies to landlords with qualifying tenants in
your area under a contract between the Department of
Community Affairs (DCA) and THA. See generally
G.L. c. 121B, §42-44. DCA annually allocates a certain
amount of state funds to the THA for tenant rental
assistance. This sum is determined by DCA by consider-
ing the number of eligible units assigned to THA and
the maximum amount each unit can be rented for,
within DCA’s fair market rent schedule, See G.L. c.
121B, §43. The Commission concludes that your receipt
of Chapter 707 rental subsidies would constitute a
financial interest in a contract made by DCA, a state
agency. Moreover, DCA is an “interested party” in the
contract within the meaning of §7, in view of the use of
state funds and DCA’s substantial involvement in the
administration of theChapter 707 Program. None of the
exemptions in §7 apply to you. In particular, the §7(b)
exemption®/ is inapplicable since the process under
which DCA designates eligible units does not constitute
competitive bidding or offer comparable protections.

'/See 42 U.5.C. 1437%(1).

t/See St. 1966, c. 707,

!/Local housing authorities are municipal agencies for the purposes
of G.L. c. 268A. See G.L, ¢, 121B, §7

*/These citations refer to prior Commission conflict of interest opin-
ions including the year they were issued and their identifying numbers.
Copies of these and all other advisory opinions are available (with identi
fying information deleted) for public inspection at the Commission
offices.

'/G.L. c. 268A, §7 provides that §7 shall not apply

(b) to a state employee other than a member of the general court
who is not employed by the contracting agency or an agency which
regulates the activities of the contracting agency and who does not par-
ticipate in ar have official responsibility for any of the activities of the
contracting agency, if the contract is made after public notice or where
applicable, through competitive bidding, and if a statement making full
disclosure of his interest and the interests of his immediate family in the
contract, and if in the case of a contract for personal services (1) the ser-
vices will be provided cutside the normal working hours of the state
employee, (2} the services are not required as part of the state employee's
regular duties, the employee is compensated for not more than five hun-
dred hours during a calendar year, and (3) the head of the contracting
agency makes and files with the state ethics commission a written cer-
tification that no emplayee of that agency is available to perform those
services as a part of their regular duties.



Similarly, you are ineligible for the welfare exemption®/
inasmuch as the rental subsidies are set in accordance
with the DCA schedule, not a schedule promulgated by
DPW or the Rate Setting Commission.

Accordingly, the Commission advises you that the
Section 8 subsidy will not present a Chapter 268A prob-
lem, whereas your receipt of Chapter 707 monies will
place you in violation of §7 of the conflict law.?/

DATE AUTHORIZED: September 25, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-113

FACTS:

You are an employee of state agency ABC. Until
recently, you were also the Director of an ABC com-
puterized information system (ABC's system), which you
helped develop. Clients of the ABC system either submit
data to the system to be analyzed or access the system to
do their own analyses.

During the past year, you formed your own con-
sulting corporation. The services your corporation will
provide could overlap those of ABC's system.

QUESTION:

Does G.L. c. 268A prohibit you, as a former Direc-
tor of ABC's system and a current ABC employee, from
pursuing related activities in your private capacity?

ANSWER:

Section 4 prohibits you from being compensated by
non-state parties in relation to matters submitted to
ABC's system, but does not outright prohibit the
development of your own system.

¢/ This exemption ta §7 provides

This section shall not apply to a state employee who pravides services
or furnishes supplies. goods and materials to a recipient of public
assistance, provided that such services or such supplies, goods and
materials are provided in accordance with a schedule of charges pro-
mulgated by the department of public welfare or the rate setting commis-
sion and provided, further, that such recipient has the right under faw to
choose and in fact does choose the person or firm that will provide such
services or furnish such supplies, goods and materials.

| 7/To avoid any undue hardship on the tenants presently in the unic

subsidized under the Chapter 707 program, the prohibitions of §7 will
become effective following the conclusion of the tenants’ residency. Upon
your reacquiting the property, you may not enter into lease agreements
with new tenants under the Chapier 707 program.
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DISCUSSION:

1. ABC's System

As an employee of the state agency ABC, you are a
state employee for the purposes of G.L. c. 2684, and
are therefore subject to the provisions of that law. The
Commission has previously determined that ABC
employees are “special state employees” pursuant to
G.L. c. 268A, §1(o)}2), which means that the conflict
law applies less restrictively to you under certain
circumnstances.!/

Section 4 of the conflict of interest law prohibits a
state employee from acting as agent or attorney for, or
receiving compensation from, anyone other than the
commonwealth in relation to any particular matter in
which the state is a party or has a direct and substantial
interest. As a special state employee, you are only sub-
ject to these prohibitions in relation to particular mat-
ters (a) in which you have at any time participated as a
state employee; or (b) which are or within one year have
been a subject of your official responsibility; or (c)
which are pending in your state agency, since you work
as a state employee more than 60 days in a 365 day
period.

A “particular matter” is defined in the conflict law
as “any judicial or other proceeding, application, sub-
mission, request for a ruling or other determination,
contract, claim, controversy, charge, accusation, arrest,
decision, determination, finding...” G.L. c. 268A,
§1(k). In prior conflict opinions, the Commission has in-
terpreted this term literally. For example, an entire pro-
ject is not considered a particular matter (EC-
COI-84-21); but rather each application, submission,
request for a determination, or decision made within
that project constitutes a separate and distinct par-
ticular matter. See EC-COI-84-45; 84-43; 84-14;
80-108. The ABC system itself is therefore not the par-
ticular matter for the purposes of the §4 prohibition.

The particular matters are the submissions or
requests for analyses that clients phone in or send to the
ABC system to access information or to have their sub-
missions coded and/or processed. Once such submis-
sions are made to the ABC system, the state becomes a
party to these particular matters for §4 purposes. ABC
also has a direct and substantial interest in such submis-
sions, since its computerized system processes the sub-
missions and the revenues generated by the submissions
finance the maintenance and expansion of that system.
Inasmuch as any such submissions are particular mat-
ters pending in your state agency (ABC), §4 prohibits

I/{Citations omitted],



you as a special state employee?/ (an ABC employee)
from acting as agent for, or receiving compensation
from, anyone other than the commonwealth (e.g.,
private clients) in relation to those particular matters.

In essence, §4 prohibits you in your private
capacity®/ from any involvement with the ABC system
for private gain. You would violate this section by being
privately paid to code clients’ submissions or to develop
modified programs for clients to use in the ABC system.
You would likewise violate this section if you or your cor-
poration made submissions to the ABC system, if you
were in fact hired by non-state clients to code and sub-
mit those requests. Nor could you be paid by, or act as
agent for your corporation in relation to that corpora-
tion’s own submissions to the ABC system. Finally, §4
would prohibit you from marketing any software, such
as a computerized rapid coding system specific to the
ABC system, to any non-state parties. As long as you
remain a special state employee at ABC, §4 prohibits
you from being paid by or representing these non-state
parties in connection with the submissions pending
before the ABC system.

2. Your Own Computerized Information
System

Alternatively, you propose the development of a
new and somewhat different computerized information
system, e.g., a system for use on a microcomputer, for
your corporation or other clients, The conflict law does
not prohibit an individual from using the expertise he
gained while in the state’s employ. See Guide to the
Conflict of Interest Law Chapter 268A, p. 14 (1983).
Moreover, as discussed supra, the ABC system as a pro-
ject does not constitute a particular matter for §4 pur-
poses. The Commission therefore concludes that your
receipt of compensation from your corporation or other
non-state clients for the development of a new system
would not relate to a particular matter pending before
ABC (e.g. a submission or request) in which ABC has a
direct and substantial interest, and so does not violate

4,4/

3 However, because of your intimate association with
the development of the system at ABC, and your cur-
rent status as an ABC employee, you must take great
care to abide by the standards of conduct of §23 in
developing your own system. Specifically, G.L. c. 268A,
§23 §2(2) prohibits a state employee from using or at-
tempting to use his official position to secure unwar-
ranted privileges or exemptions for himself or others.

aa

For example, when potential clients contact you at ABC
because of your past association with the ABC system,
you should forward the call to the present Director and
not use the opportunity to advertise your own system.
Section 28 {3 prohibits a state employee from accepting
employment or engaging in any business or professional
activity which will require him to disclose confidential
information which he has gained by reason of his official
position of authority, or using such information to fur-
ther his personal interests. It appears that the actual in-
formation in the ABC system is taken from public
sources, and so is not confidential but rather in the
public domain. Section 23 §3 would prohibit you, how-
ever, from using any confidential client list of the ABC
system to further in any way your own interests in the
development of a new computerized information
system.®/

DATE AUTHORIZED: September 25, 1984

#/1f you were not currently 2 state employee, the §4 prohibition
would not apply to you. Rather, you would only be subject to the §5
limitations, in light of your former position as Director of the ABC
system. Section 5 prohibits a former state employee from acting as agent
or attorney for or receiving compensation from anyone other than the
commonwealth only in connection with a particular matter in which the
commonwealth is a party or has a direct and substantial interest and in
which he participated as a state employee (i.c. submissions you worked
on). Section 5 also prohibits & former state employee for one year from
appearing personally before any court or agency or the commonwealth as
agent or attorney for anyone other than the commonwealth in connection
with any particular matter as previously described which was within his
official responsibility any time during his last two years of state
employment.

*75ection 4 doces not limit your use of the ABC system in your official
capacity as an ABC emplayee. By definition, you cannat be your own
agent. Morcover, as a salaried ABC employee, you would not be receiving
compensation from a non-state party, In any interaction with the ABC
system, however, you must strictly abide by the standards of conduct set
forth in §23, as described infra.

‘/Campare, In the Matter of Donald 5. Poule, 1983 Ethics Com-
mission 134. In that Disposition Agreement, the Commission concluded
that a state employee violated §4 by privately conducting training pro
grams similar 1o a program offered by the state in course content, format
and materials and targeting the same pool of clients. However, in thai
case, the training was 10 prepare individuals for a staie examination
which qualifics workers in an area uniquely within the state’s domain,
The present case is distinguishable in that there is no statutory state inter-
est in the anaiyses which the ARC system performs, and providing such
serviees is not uniquely a state funciion.

*/This opinion deals only with the application of Chapter 2684
the questions you poscd. You should also consult with the appropriate
officials at ABC regarding the applicability of any internal policies to
your situation. [Citation and description of policy deleted],



COMMISSION ADVISORY NO. 6

The Commission has received several recent
inquiries relating to the representation of municipal
employees in lawsuits alleging civil rights violations. In
cases where the municipality is also named as a party-
defendant, it is common for the city solicitor or town
counsel to represent both the municipality and the
municipal employee. The purpose of this Advisory is to
explain how the provisions of G.L. c. 268A apply to
attorneys who are called upon to represent both the
municipality and the municipal employee in civil rights
lawsuits and in other lawsuits based upon the employee’s
official acts.

The starting point is G.L. c. 268A, §17(c) which
prohibits a municipal attorney such as a city solicitor or
town counsel from representing anyone other than the
municipality in connection with the lawsuit in which the
municipality is a party or has a direct and substantial
interest. Exempted from this prohibition is representa-
tion “in the proper discharge of the [municipal
attorney's] official duties.”

In 1982, the Commission ruled that a municipal
attorney would violate §17(c) by representing both a
municipality and private party in the same lawsuit, irre-
spective of the similarity of the interests. EC-COI-82-46.
The Commission noted that the proper discharge of his
municipal duties did not include also representing
private parties. The Supreme Judicial Court affirmed
the Commission’s ruling in 1984, Town of Edgartown
v. State Ethics Commission, 391 Mass. 82 (1984). In
light of the Edgartown decision, the Commission has
received a number of inquiries from municipal attor-
neys raising two distinct questions:

1. Does G.L. c. 268A, §17 permit a municipal
attorney to represent both the municipality and
municipal employee in defense of a civil rights action
where the complaint alleges liability solely in the
employee’s official capacity?

2. Does G.L. c. 268A, §17 permit a municipal
attorney to represent the municipality and municipal
employee in defense of a civil rights action where the
complaint alleges liability in the employee’s individual
capacity as well as official capacity?

In both cases, G.L. c. 26BA, §17 will generally not
preclude such multiple representation, although restric-
tions under the Code of Professional Responsibility may
apply.

1. For the purposes of G.L. c. 2684, §17, it is
appropriate for a municipal attorney to defend a
municipal employee in a lawsuit based upon the
employee’s official acts. The authority for such
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representation derives from the municipal charter, ordi-
nance, or by-law which establishes the powers and
responsibilities of the municipal attorney.'/

The municipal attorney’s obligation to defend the
municipality in legal actions necessarily carries with it
the authority to represent the employees whose official
acts are the basis of the legal action. See, Dunton v.
County of Suffolk, 729 F.2d 903, 907 (2nd Cir., 1984)
[“municipalities commonly provide counsel for their
employees and themselves when both municipality and
employee are sued”]. The representation of municipal
employees is therefore within the “proper discharge of
the [attorney's] official duties” as long as the municipal
attorney's appointing official is aware of and has
authorized the attorney's representation. See, EC-
CO1I-83-20.

This is not to say that the authority can be ap-
propriately exercised in every case. For example, where
the interests of the municipality and municipal
employee are adverse, the representation, even if
authorized, is prohibited under Canon 5 of the Code of
Professional Responsibility, Canons of Ethics and
Disciplinary Rules Regulating the Practice of Law,
S.J.C. Rule 3:07. See, Dunton v. County of Suffolk,
supra suggesting that the competing interests may fre-
quently require disqualification; Martyn v. Donlin,
148 Conn. 27 (1961); Massachusetts Bar Association
Ethics Committee Informal Opinion, 80-2. Further,
even assuming that disqualification is not mandated,
the municipal attorney may decline representation of
the municipal employee where there is a perceived con-
flict of interest. Filippone v. Mayor of Newton, 392
Mass. 622 (1984).

Section 17, however, does not require disqualifica-
tion. What §17 says is that, given sufficient authoriza-
tion, the proper discharge of a municipal atwtorney’s
duties can reasonably extend to representing a
municipal employee in a lawsuit based upon the
employee’s official acts.

2. The application of §17 does not differ when a
municipal attorney represents a municipal employee
who has been sued in both the employee’s official and
individual capacity. At the outset, G.L. c. 268A, §17
does not deal satisfactorily with the question of
representation in an employee's official and individual
capacity. G.L. c. 268A, §17 was drafted prior to the

1/The position of municipal attorney is not defined within the
General Laws but rather has developed according to the legal service
needs of each municipality. Randall and Franklin, Municipal Law and
Practice, c. 10, §227. On the state level, the authority of the Auarney
General to tepresent state employees in defense of their official acts i3
well-established. See, G.L. c. 12, §3.



passage of recent civil rights statutes, the passage of in-
demnification statutes covering municipal employees
(G.L. c. 258) and the Supreme Court decision in Mon-
nell v Deparanent of Social Services, 436 U.S. 658
(1978) which found that municipalities could be held
liable under 42 U.S.C. 1983 for employee's actions
taken pursuant to municipal policy. Although the
representation of an employee solely in the employee's
private capacity is proscribed by §17, see Town of
Edgartown, supra, the propriety of representation in
both the employee’s official and individual capacity has
not been previously addressed by the Commission. As a
matter of sound policy, the Commission concludes that
the proper discharge of a municipal attorney's duties
can also reasonably extend to representing a municipal
employee in the employee’s official and individual
capacity, provided that appropriate authorization has
been given by the attorney’s appointing official.

The primary concern of §17 is that the interests of
the municipality may potentially be diminished by com-
peting private loyalties. Town of Edgartown, supra.
However, the primary concern raised by the representa-
tion of municipal employees at issue is not that the in-
terests of the municipality may be diminished, but
rather that the employee may not receive adequate
representation in view of the attorney's presumed loyalty
to the municipality. The adequacy of an employee's
representation is a matter more appropriately addressed
by the Code of Professional Responsibility and by the
trial judge on a case by case basis. Dunton v. County of
Suffolk, supra; Kevlik v. Goldstein, 724 F.2d 844 {1st
Cir. 1984); Shadid v. Jackson, 521 F. Sup. 87 (E.D.
Tex. 1981); EC-COI-84-39.

The Commission’s conclusion is also based on prac-
tical considerations that are consistent with the Com-
mission’s obligation to give G.L. c. 268A a workable
meaning, Graham v. McGrail, 870 Mass. 133, 140
(1976). To mandate the municipality to provide
separate representation in all cases where municipal
employees have been sued in both their official and
individual capacity would create a financial hardship on
the municipality, and would result in an inefficient use
of municipal attorneys. Further, the application of §17
should not depend upon the strategic decision of
whether the plaintiff has named a municipal employee
in his individual as well as official capacity for liability
purposes.

For the purposes of §17, the propriety of the atior-
ney's representation should rest initially with the attor-
ney's appointing official, who is in a position to deter-
mine whether the interests of the municipality will be
preserved by authorizing the additional representation.
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Such representation is, of course, subject to the restric-
tions of the Code of Professional Responsibility which
may require separate representation on a case-by-case
basis.

DATE AUTHORIZED: September 25, 1984

CONFLICT OF INTEREST OPINION
NO. ECCOI-84-114

FACTS:

You are an official with state agency ABC and
previously were employed by state agency DEF.!/ One
of the projects that DEF worked on was a development,
The developer you worked with during that period of
time recently commissioned an artist to create a series of
prints. You state that these prints would likely be valued
at over $50.00. The developer would like to offer these
prints as a gift to ABC. The developer does not pres-
ently have any business with ABC, and it is unclear
whether it will have any such business in the future.

QUESTION:

Would G.L. c. 268A permit ABC to accept these
prints?

ANSWER:

Yes, subject to the conditions set forth below.

DISCUSSION:

The sections of G.L. c. 268A relevant to the ques-
tion you ask are §§3 and 28. Section 3(b) prohibits a
state employee from soliciting or accepting anything of
substantial value for himself, for or because of any
official act or act within his official responsibility per-
formed or to be performed by him, Although the prints
would constitute something of substantial value,?/ this
section is not applicable to the facts you have presented
because the prints would not be for your personal use.*/
The result obviously would be different if the prints
were a gift to you personally and not a gift to ABC
which would remain with ABC.

Section 23 of G.L. c. 268A provides:
No current officer or employee of a state, county or
municipal agency shall:

...(2) use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others;

Pl



...(8) by his conduct give reasonable
basis for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance of his official duties,
or that he is unduly affected by the kinship,
rank, position or influence of any party or
person.

Again, since the prints are not being given for your per-
sonal use but rather for use by ABC in its offices, the
Commission does not find that acceptance of the prints
constitutes use of official position to secure an unwar-
ranted privilege. Finally, because the donor does not
have any present business with ABC, ABC's acceptance
of the prints would not give reasonable basis that you or
ABC would be improperly influenced by the donation,
In order to avoid creating such an impression shouid the
developer have subsequent dealings with ABC, you
should notify your appointing official, the Governor, of
the gift and of the fact that it is a gift to ABC and not to
you personally,

DATE: October 16, 1984

CONFLICT OF INTEREST OPINION
NO. EG-COI-84-116

FACTS:

You are an attorney in private practice in a City
(City) and were formerly the City Solicitor. One of your
partners is the current City Solicitor.

You state that two potential clients wish to hire you
as a consultant. Each potential client plans to develop
property in the City, one for residential purposes, the
other for business and industrial purposes. Both clients
will eventually be applying for permits from City
agencies.

QUESTION:

Does G.L. c. 268A permit you to be hired as a con-
sultant by such clients?

1/[identifying footnote omitted].

2/Sec Commonwealth v. Famiglewi, 4 Mass. App. 584 {1976) (an
item worth $50 constitutes substantial value under this statute).

¥/See EC-CO1-83-110 (This citation refers to a previous Commission
advisory opinion including the year it was issued and its identifying
number. This and all other advisory opinions, with identifying informa-
tion deleted, are available for public inspection at the Commission
office).
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ANSEWER:

Yes, although you are subject to the restrictions
described below.!/

DISCUSSION:

G.L. c. 268A, §18(d) prohibits a partner of a
municipal employee from acting as agent or attorney
for anyone other than the city in connection with any
particular matter in which the city is a party or has a
direct and substantial interest and in which the
municipal employee participates or over which such
employee has official responsibility. See EC-CO1-84-48.
As the City Solicitor, your partner is considered a
municipal employee for the purposes of the conflict law,
and you are therefore subject to the §18(d) restriction.

The issue you raise concerns the inclusiveness of the
phrase “acting as agent or attorney.” Inasmunch as act-
ing as “agent,” as well as acting as “attorney,” is pro-
scribed, formal legal representation is not required:
merely speaking or writing on behalf of a non-
government party would be acting as an “agent.” See
Buss, The Massachusetts Conflict of Interest Statute:
An Analysis, 45 B.U.L. Rev. 299, 326 (1965). Thus,
the Commission has repeatedly held that preparing
and/or signing clients’ government contracts, submit-
ting their applications, acting as their advocates in
application processes as well as personally appearing
before governmental agencies on their behalf constitutes
“acting as an agent or attorney.” See, e.g. EC-
COI-84-6; 83-78.%/

You state that you would not appear before or con-
tact any municipal agency or individual on your private
clients’ behalf, and that you would not prepare any
documents for them regarding applications to or cor-
respondence with any municipal agencies or indi-
viduals. The issue remains, however, whether your
being hired to solely give advice to such clients regard-
ing their development projects and the nature of the
groups and individuals before whom they will be ap-
pearing for licenses would violate §18(d). The Commis-
sion concludes that it would not, for the following
reasons.

1/As City Selicitor, your partner is subject to a number of provisions
of the conflict law, See G.L. c. 26BA, §§17, 19, 20, 28, If he has any ques-
tions regarding the limitations the conflict law places on his activities, he
should contact the Commission.

*/These citations refer to previous Commission conflict of interest
opinions including the year they were issued and their identifying
numbers. Copics of these and all other advisory opinions (with identifying
information deleted) are available for public inspection at the Commis
sion office.



Commentators on both Chapter 268A and its
federal counterpart, 18 U.S.C. §201 et seq., state that
the language used suggests that it is mainly represen-
tative activity which was intended to be covered. Buss,
supra at 327, See also Perkins, The New Federal Con-
flict of Interest Law, 76 Harv. L. Rev. 1118, 1146-47
(1968) [which stated that “acting as agent or attorney”
would not encompass mere assistance rendered to a
private employer on government contract matters at the
company offices or plant where no communication with
government officials is involved, since the “represen-
tative activity” referred to in the legislative history of the
federal conflict law would be absent]. The definition of
“attorney” as one who acts on behalf of another?/ fur-
ther supports this interpretation.

To the extent that the Attorney General and the
State Ethics Comnmission have taken a broader view of
what constitutes acting as an “attorney,” they have
limited their interpretations to expanding what is
representative rather than including non-representative
activities such as giving advice or rendering a legal opin-
ion. In Attorney General Conflict Opinions 37, 100 and
154, preparing and submitting returns with respect to
various states taxes or corporate cetificates of condition
was considered acting as agent or attorney. In EC-
COI-84-28, the Commission focused on the prohibition
against acting as a private party's spokesperson before a
government agency, yet also included participation in
the contract negotiation process and the signing of
documents and correspondence in connection with a
government contract as proscribed activities. See also
EC-COI-84-6; 83-145; 83-24. Conversely, the Commis-
sion has specifically stated that participation in a private
employer’s internal board discussions or votes would not
be considered “acting as agent or attorney.” EC-
COI-84-28. The distinguishing feature appears to be
the “acting on behalf of" factor present in spokesman-
ship, negotiation, and the signing of documents and
submission of applications. The rationale is that pub-
licly acting on behalf of private clients on matters in
which your partner participates as a municipal
employee raises the appearance of potential impropri-
ety: i.e, influence peddling, the use of insider informa-
tion and favoritism — all at the expense of the city. The
rendering of purely in-house advice does not appear to
raise the same concerns. As the Justice Department
flatly stated in discussing 18 U.S.C. Section 207,%/ the
federal counterpart to G.L. ¢. 268A, §5 and §18, that
prohibition does not preclude "“activities which may
fairly be characterized as no more than aiding or assist-
ing another.” See Perkins, supra at 1155. Based on the
foregoing, the Commission concludes that the rendering
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of advice to private clients which you propose would not
constitute “acting on behalf of” those clients and thus
would not be prohibited by §18(d).

As you are probably aware, §18(a) and §18(b)
restrict your activities as a former City Solicitor. Section
18(a) prohibits you from acting as agent or attorney or
receiving compensation from anyone other than the city
in connection with any particular matter in which the
city is a party or has a direct and substantial interest and
in which you [as opposed to your partner] participated
as a municipal employee. For the purpose of this per-
manent prohibition, each new application, contract,
case, determination is a different particular matter.
“Acting as agent or attorney” would be interpreted as
discussed above. Section 18(b) further prohibits you for
one year after your employment ceased from personally
appearing before any agency of the city as agent or
attorney for anyone other than the city in connection
with any particular matter as previously described
which was within your official responsibility®/ during
your last two years of municipal employment.

Finally, due to your past position as City Solicitor,
you are subject to two of the standards of conduct set
forth in §23 of the conflict law as a former municipal
employee. Specifically, you are prohibited from accept-
ing employment or engaging in any business or profes-
sional activity which will require you to disclose con-
fidential information which you gained by reason of
your official position or authority, or from using such
information to further your personal interests. See G.L.
c. 268A, §23(93). Thus, while you may make use of the
expertise you gained as a City Solicitor in the Advice you
gave your present clients, you may not advise them on
internal municipal procedures, standards or other infor-
mation not otherwise available to the public.

DATE AUTHORIZED: October 16, 1984

1/ Black’s Law Dictionary 117 (5th ed. 1979),

*/The federal prohibition against “acting a5 agent or auarney” for
anyone other than the United States is further clarified by the following
language: “or otherwise represents, any other person (except the United
States), in any formal or informal appearance before, ar, with the intent
to influence, makes 2ny oral or written communication on behalf of any
other perion (except the United States). . .” Sce 18 U.5.C. §207.

*/For the purpeses of G.L. c. 26BA, “official responsibility” is
defined as the direct administrative er operating autherity whether inter-
mediate or final, and cither excrcisable alone or with others, and whether
persenal or through subordinates, 10 approve, disapprove or otherwise
direct agency action. G.L. c. 2684, §Hi).

——



CONFLICT OF INTEREST OPINION
NO. EC-COI-84-117

FACTS:

You are a member of the Board of Selectmen of a
Town (Town). You are also a practicing attorney with
law offices in the Town. You have developed land and
built houses in the Town in the past and will be building
more homes and condominiums in the future. To con-
duct this development business, you have set up two real
estate trusts. The ABC Trust name you and another
individual as trustees, with your wife and the individual
as the trust's beneficiaries. Your wife and son, you and
another individual are listed as trustees of the DEF
Trust, with you and your wife as beneficiaries..

QUESTION:

Does G.L. c. 268A allow you to deal with the Town
or any of its boards on behalf of either of these trusts?

ANSWER:
No.
DISCUSSION:

As member of the Board of Selectmen, you are a
municipal employee for the purposes of G.L. c. 268A,
and are therefore subject to that law’s provisions. Sec-
tion 17(c) prohibits a municipal employee from acting
as the agent or attorney for anyone other than the town
or a municipal agency in connection with any particular
matter'/ in which the same town is a party or has a
direct and substantial interest. Applications to various
town boards for sewer permits or abatements, zoning
changes, variances, etc. constitute particular matters for
Chapter 268A purposes. Because town boards will be
making determinations on such applications, they are
considered particular matters in which the town is a
party. Alternatively, “[i]c is hard to hypothesize a ‘par-
ticular matter’ involving municipal action in which it
can be said with assurance that the municipal interest is
indirect or insubstantial.” Braucher, Conflict of In-
terest in Massachusetts, in Perspectives of Law: Essays
for Austin Wakeman Scott 1, 16 (1964). The remaining
issue under §17(c), then, is whether you are “acting as
the agent or attorney for anyone other than the town”
by dealing with the town or any of its boards on behalf

of the two trusts.
A trust is a fiduciary relationship with respect to

property in which one person, the trustee, holds legal
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title to the trust property subject to enforceable
equitable rights in another, the beneficiary. See,
generally, 1 Scott on Trusts §2.3 (3d ed. 1967). In other
words, a trust is essentially a legal device where one or
more persons manage property for the benefit of others.
A trustee's legal duties are imposed by law, and arise
“because of a manifestation of an intention of the settlor
to create the relation and to impose the duties and of
the trustee to assume the duties.” Id. at §2.8. The
beneficiaries have the ownership interest in the prop-
erty. At its core, a trust is a Jegal device which represents
the separation of legal and equitable title in property.
A trust is therefore a distinct legal entity. This fact
distinguishes your interest in a trust from other property
interests you may have which do not have a separate
legal identify. For example, §17(c) would not prohibit
you from appearing before municipal boards in relation
to issues concerning your own house. The rationale is
that you cannot be your own “agent or attorney.”
Agency assumes the presence of a principal and an
agent, and an attorney is defined as “one who acts on
behalf of another.” Black’s Law Dictionary 117 {5th ed.
1979). Where you are representing your own property
interest, and that interest does not have a legal identity
apart from you, the separate identity of the advocate
envisioned in the terms “agent” and “attorney” is
lacking./
*  As a trustee, however, you are acting on behalf of
another. As the legal representative of the trust, any
appearances before municipal boards are on behalf of
that trust, a distinct legal entity. Regardless of whether
you and immediate family members are the sole
beneficiaries of that trust, such appearances fall within
the purview of the §17(c) prohibition. You would be
acting as the agent or attorney for someone other than
the town or a municipal agency (the trust) in connection
with a particular matter in which the same town is a
party or has a direct and substantial interest (sewer per-
mits, zoning changes, etc.).

1/For the purpose of G.L. ¢. 268A, "particular mauer™ is defined as
any judicial or other procecding, application. submission, request for a
ruling or other determination, contract, claim. controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. .. G.L. c. 268A, §1{k).

t/Compare EC-COI1-83-24 [state employee ts prohibited by G.L. ¢
268A, §4 (s1ate equivalent to §17) from acting as agent on behalf of his
private consuhing firm in its efforts 1o obtain state contracts|



Moreover, you do not qualify for any exemptions
under §17. As a member of the Board of Selectmen in a
town with a population greater than five thousand per-
sons, you do not qualify as a special municipal
employee.!/ See G.L. c. 268A, §1(n). Similarly, your
position as selectman negates the applicability of the
fiduciary exemption 4/ to your situation. Your duties as
a trustee do qualify you as a fiduciary, However, your
election to office puts the final requirement out of the
exemption, approval by your appointing authority, out
of reach. See, District Attorney for the Hampden
District v. Grucci, 1981 Mass. Adv. Sh. 2125, 2128 n.
3; EC-COI-84-8 [discussing the unavailability for the
§19 exemption procedure, which requires a determina-
tion by an appointing official, to an elected official].
The Commission therefore concludes that §17(c) pro-
hibits you from dealing with any municipal boards on
behalf of either trust while you remain an elected Board
of Selectmen member.

DATE AUTHORIZED: October 16, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-119

FACTS:

You are the general counsel for the Massachusetts
Technology Park Corporation (MTPC), a recently
established public instrumentality of the com-
monwealth. See G.L. c. 40], §§1-11. One goal of
MTPC is to establish and operate educational centers
containing design, fabrication and testing facilities and
equipment for post-secondary academic and training
programs in the field of semi-conductor and micro-
electronic technologies, Id., §1.

MTPC is governed by a twenty-three member
unpaid board of directors. Eight of the members
appointed by the governor are chief executive officers or
officials of businesses involved in the design and
manufacture of semi-conductor or micro-electronics
components or products, Id., §3. The MTCP enabling
statute establishes a fund for the purpose of financing
the costs of operating a training center in semi-
conductor and micro-electronic technologies. Id., §5.
Participating businesses and institutions are expected to
provide, at no charge to MTPC, suppart to the center in
the form of equipment, machinery, and qualified indi-
viduals for training purposes. Id., §85, 6(b)(4). The
MTCP executive director serves as the chief liaison
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officer to the participating businesses and institutions in
order to enhance their support of and participation in
the activities of the center. Id., §7.

Pursuant to G.L. c. 40], §§5, 6, two participating
corporations have arranged for the MTPC to use the
services of their employees. The first, ABC, has loaned
DEF to MTCP on a full-time basis for two years. During
this period, ABC will continue to pay for DEF's salary
and fringe benefits. The second, GHI, has loaned JKL
on a full-time basis for one year. Although, under the
current arrangement, MTPC will reimburse GHI for
JKL's salary and have GHI assume the fringe benefit
costs, you will soon be requesting GHI to donate JKL's
salary.

Both ABC and GHI are represented by individuals
on the MTPC board of directors, and MTPC expects to
receive substantial charitable contributions from both
corporations.

QUESTIONS:

1. Do the loan arrangements between ABC, GHI
and MTPC place DEF or JKL in violation of G.L. c.
268A7

2. What limitations does G.L. c. 268A place on
the ABC and GHI representatives to the MTPC board
of directors?

ANSWERS:

1. Although the loan arrangements do not in-
herently violate G.L. c. 268A, certain conditions must
be satisfied.

2. The members of the boards of directors will be
subject to the limitations set forth below.

*/Paragraph 5 of G.L. c. 26BA, §17 provides the fallowing exemp
tion for special municipal employees: “A special municipal employee
shall be subject 10 {§17} paragraphs (a) and (c) only in relation to a par-
ticular matter (a) in which he has at any time participated as a municipal
employee, or (b) which is or within one year has been a subject of his of
ficial responsibility, or (c) which is pending in the municipal agency in
which he is serving. Clause {c) of the preceding sentence shall not apply in
the case of a special municipal employee wha serves on no more than sixty
days during any period of three hundred and sixty-five consecutive days.

*/The “fiduciary exemption” contained in G.L. c. 268A, §17 §7
reads as follows: “This section shall not prevent a municipal employee, in-
cluding a special emplayee, from acting with or without compensation, as
agent or attorney for or otherwise aiding or assisting members of his im-
mediate family or any person for whom he is serving as guardian, ex-
ccutor, administrator, trustee or other personal fiduciary except in those
matters in which he has participated or which are the subject of his of-
ficial responsibility; provided, that the official responsible for appaint-
ment to his position approves.”



DISCUSSION:

1. MTPC is a state agency for the purpose of
G.L. c. 2684, and its directors, officers and employees
are “state employees” under that law. See, G.L. c. 40],
§3; EC-COI-83-41.'/ Although DEF and JKL will not
be technically on MTPC's payroll, they will nonetheless
be regarded as state employees for G.L. c. 268A pur-
poses, because they are performing services on a full-
time basis for a state agency and are supervised and
evaluated by the executive director of a state agency.
See, EC-COI-81-117.

a. DEF

As a state employee, DEF is subject to three rele-
vant sections of G.L. c. 268A. The first, G.L. c. 2684,
§4(a), prohibits him from receiving compensation from
any non-state party in relation to any particular mat-
ter?/ in which the commonwealth or a state agency is a
party or has a direct and substantial interest, unless the
receipt of compensation is provided by law for the
proper discharge of his official duties. DEF would not
be in violation of this section by virtue of his receiving
his salary and fringe benefits from ABC, a non-state
party, because the arrangement is authorized under the
MTPC cnabling statute, G.L. c. 40], §§5, 6 and is
therefore consistent with the proper discharge of his
official duties. See, EC-COI-84-110.%/

Under the relevant provisions of G.L. c. 2684, §6,
DEF may not participate,*/ in his MTPC capacity, in
any particular matter in which ABC has a financial
interest. Should a matter affecting ABC's financial
interest come before him, he must refrain from par-
ticipating in the matter and advise the official responsi-
ble for appointment to his position and the Commission
of the nature and circumstances of the particular mat-
ter and make full disclosure of such financial interest;
the appointing official shall thereupon either:

(1) assign the particular matter to
another employee; or

(2) assume responsibility for the par-
ticular matter; or

(3) make a written determination that

the interest is not so substantal as to be

deemed likely to affect the integrity of the ser-

vices which the commonwealth may expect
from the employee, in which case it shall not

be a violation for the employee to participate

in the particular matter, Copies of such writ-

ten determination shall be forwarded to the

employee and filed with the Commission by

the person who made the determination.

Based upon the information you have provided, it
does not appear likely that matters affecting ABC's
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financial interest would come before DEF. However,
should such a situation arise, the §6 disqualification and
notice procedures must be followed.

The final relevant section is G.L. c. 268A, §23 {8
which prohibits state employees from improperly
disclosing confidential information acquired as the
result of state employment. The point of this paragraph
is that, despite the overlapping private and public inter-
ests which come into play in implementing the MTPC
enabling statute, DEF is a state employee, and his
loyalties must remain with the state as long as he pro-
vides services to the state,

b. JKL

The provisions of G.L. c. 268A which were
previously discussed in DEF's situation will also apply to
JKL. Two additional points should be made, however.

1. For the purposes of G.L. c. 268A, §4(a), it is
irrelevant whether MTPC actually pays for JKL's salary
or if GHI decides to donate JKL's services. If the state
pays for JKL's salary, then §4(a) is not at issue because
JKL's compensation would not, in fact, be derived from
anyone other than the commonwealth, If JKL's services
are donated by GHI, then, like DEF, his receipt of com-
pensation from GHI would be provided by law for the
proper discharge of his official duties.

2. Because you expect that matters affecting
GHI's financial interest may regularly come before JKL,
thereby triggering the §6 disqualification and notice
process, JKL's appointing official may wish to formalize
the permission for JKL to participate in the matters by
filing a written determination with the Commission,
Given the expectation of frequent participation by JKL
and GHI matters, an annual written determination to
the Commission would satisfy the purposes of G.L. c.
268A.

'/ These citations refer 1o prior Commission conflict of intcrest opin-
ions including the year they were issued and their identifying numbers.
Copies of these and all other advisory opinions are available (with identi-
fying information deleted} for public inspection at the Commission
offices,

*/For the purposes of G.L. c. 268A, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court. . .G.L. c. 2684, §1(k).

1/The contribution to MTPC by a participating organization of the
services of an employee for putposes beyond teaching would be consistent
with the overall purposes for establishing MTPC, See, G.L. c. 40], §10
requiring a liberal construction of G.L. ¢. 40] to effect its purpose. The
failure of participating businesses to provide sufficient contributions can
result in the dissolution of MTPC, G.L. c. 40], §6.

4/For the purposcs of G.L. c. 268A, “participate” is defined as par-
ticipate in agency action or in a particular mateer personaily and substan-
tially as a state, county or municipal employee, through approval, disap-
proval, decision, recommendation, the rendering of advice, investigation
or otherwise. G.L. c. 2684, §1(j).



2. MTPC board of directors

Under G.L. c. 268A, §6, members of the MTPC
board of directors must refrain from participating in
any particular matters in which, in relevant part, a
business organization for which they serve as an officer
or employee has a financial interest. This disqualifica-
tion is emphasized in the MTPC enabling statute, G.L.
c. 40], §3 which provides

The provisions of chapter two hundred

and sixty-eight A shall apply to all directors,

officers and employees of the corporation

except that the corporation may purchase

from, sell to, borrow from, contract with or

otherwise deal with any organization in which

any director of the corporation is in any way

interested or involved; provided, however,

that such interest or involvement is disclosed

in advance to the directors and recorded in

the minutes of the proceedings of the corpora-

tion; and provided, further, that no director

having such an involvement may participate

in any decision relating to such organization.
The two members of the MTPC board of directors from
ABC and GHI are therefore disqualified from par-
ticipating in any decision or other particular matter in
which, respectively, ABC or GHI have a financial inter-
est. Consistent with G.L. ¢, 268A, §6 and c. 40], §3,
advance notice of the matter must be submitted to the
MTPC board of directors and the Commission. Follow-
ing disclosure, G.L. c. 40], §3 precludes their further
participation in the matter. The four-part procedure
outlined in your advisory opinion request®/ would satisfy
the purposes of G.L. c. 268A, §6.

DATE AUTHORIZED: November 8, 1984

CONFLICT OF INTEREST OPINION
NO. ECCO]I1-84-122

FACTS:

You are currently employed by state agency ABC.
You are responsible for investigating complaints filed
against facilities within the regulatory authority of ABC.
Previously, you were a facility licensor for ABC for three
and a half years. In that capacity, you conducted a pro-
visional study on a program that the DEF Corporation
was planning to operate. DEF subsequently decided not
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to open the program. You have also provided technical
assistance to DEF. Your last contact with DEF on behalf
of ABC was approximately two months ago. The XYZ
Corporation is now considering purchasing the DEF
buildings. DEF will continue as a separate non-profit
corporation. You do not know if XYZ will have any
other involvement with DEF. XYZ is also licensed by
ABC. You have been the licensor assigned to XYZ and
are presently working with XYZ on a plan for com-
pliance as a result of a recent licensing study.

You are considering a position as the Assistant
Executive Director at DEF. You have submitted your
resume to DEF and have met with the representatives of
DEF concerning the position.

QUESTIONS:

1. What limitations does G.L. c. 268A place on
you as a state employee negotiating for private
employment?

2. What limitations does G.L. c. 268A place on
you if you leave state service?

ANSWER:
You are subject to the limitations discussed below.
DISCUSSION:

Current Limitations as a State Employee

As an enforcement specialist for ABC, you are a
state employee within the meaning of G.L. c. 2684,
§1(q). the conflict of interest law, and are therefore sub-
ject to the restrictions of that statute. The sections of the
law relevant to your present status as a state employee
are sections 6 and 23.

*/The MTPC board has adopted 1he following procedures:

(1) as per M.G.L.A. Ch. 40], Scction 4(1}, the specifics of cach
loaned employee relationship shall be detaited in the MTPC's annual
report;

(2) asper M.G.L.A. Ch, 40), Section 3, paragraph 4, such loaned
employee relationships are 1o be dislcosed to the MTPC's Board of Direc-
tors and recorded in the minutes of the Board Meeting as an “interest or
involvernent” of the donor corporation and, further, a director of such a
donor corporation will refrain from participating in any Board or Com
miuee decision relative 1o such relationship or to the work product which
is specifically generated thereby;

(3) both DEF and JKL shal! be required to file annual disclosure
statemenis with the State Ethics Commission; and

(4} in the case of JKL, his reccommendations shall be subject to fur-
ther review.



Section 6 of G.L. c. 2684, in relevant part, pro-
hibits you from participating'/ in any particular mat-
ter?/ which affects the financial interest of a business
organization with which you are negotiating or have any
arrangement concerning prospective employment.
Should such matters come before you, you would be
required by §6 to notify your appointing official of the
particular matter in which the business organization has
a financial interest. Your appointing official must then
1) assign the particular matter to another employee or
2) assume responsibility for the particular matter or
3) make a written determination to be filed with the
Commission that the interest is not so substantial as to
be likely to affect the integrity of services delivered. Only
upon your receipt of the written determination in 3),
above, could you participate in these matters.

License determinations are particular matters as
defined in §1(k). Any complaints which you investigate
will also be considered particular matters under the
statute. Section 6 applies even if you do not have the
final decision making responsibility. If you are involved
in any stage of the licensing or monitoring of the facility
programs, you would be deemed to be participating in
the matter as defined in G.L. c. 268A. For example, if
you personally involve yourself in the making of a deci-
sion by recommending a course of action, you would be
participating in the matter. Accordingly, once you
responded affirmatively to the job opening at DEF and
met with the representatives of DEF regarding the
assistant executive director position, you were
“negotiating concerning prospective employment with a
business organization” which has a financial interest in
matters which may come before you as an ABC
employee. Therefore, you may not participate in your
ABC capacity in any particular matter in which DEF
has a financial interest, unless you receive written per-
mission from your appointing official. If you accept the
DEF position, §6 will continue to apply until you leave
ABC.3/ Alternatively, should you discontinue nego-
tiations with DEF and fail to be selected for the assistant
executive director position, §6 would not disqualify you
from participating thereafter in matters in which DEF
has a financial interest.*/

You should also be aware that G.L. c. 268A, §23
contains standards of conduct which will apply te your
ABC conduct with XYZ, In particular §23(Y2)(3) pro-
hibits you from, by your conduct, giving reasonable
basis for the impression that any person can improperly
influence you or unduly enjoy your favor in the perfor-
mance of your official duties, or that you are unduly
affected by the kinship, rank, position or influence of
any party or person. While it is unclear what role, if
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any, XYZ has in DEF, except for its purchase of DEF's
buildings, the fact that you may be working in XYZ
buildings in your private capacity may raise questions as
to the impartiality of your ABC dealings with XYZ. You
should discuss with your appointing official safeguards
which can be implemented to avoid your creating the
impression of unduly favoring XYZ. As you have sug-
gested, having another ABC staff person work with you
on XYZ's plan for compliance may reduce the
appearance of conflict.

Post-Employment Limitations as a Former State
Employee

Following the completion of your services with
ABC, you will be a former state employee and subject to
the restrictions of G.L. ¢, 268A, §§5 and 23. Section
5(a) prohibits a former state employee from acting as
the agent for, or receiving compensation from anyone
other than the state in connection with a particular
matter in which the state is a party or has a direct and
substantial interest and in which you participated as a
state employee. Applying this provision to the facts of
your case, you would be permanently barred from
receiving compensation from or acting as agent or at-
tormey for DEF or any other non-state party in matters
that you previously worked on as a state employee. For
example, if DEF decided to set up the program for
which you previously completed an ABC study, you
could not act on behalf of DEF to obtain the initial ABC
license, Relicensure is considered a separate particular
matter from the original licensing application. You
would therefore not be restricted from acting on behalf

1/For the purposes of G.L. c. 268A, "participate” is defined as par-
ticipate in agency action or in a particular matter personally and substan-
tially as a state, county or municipal employee, through approval, disap-
proval, decision, recommendation, the rendering of advice, investigation
or otherwise, G.L. c. 268A, §1(j).

t/For the purposes of G.L. ¢, 268A, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legistation by the general court. . .G.L. c. 268A, §1(k).

1/In view of the financial connection between XYZ and DEF, the §6
prohibition will generally also apply to your official ABC activities which
affect XYZ's financial interests. 1t will be up to your appointing official 1o
assess the impact of such a matter on DEF. Where the impact is too in-
direct, speculative or insignificant, the appointing official will have the
authority under §6 to allow you to participate.

/In the event that your negotiations with DEF are unsuccessful, you
should be aware that §23 12(3) will apply to you. This restrictiion would
prohibit you from creating the impression that your official ABC duties
will be unduly affected by the fact that your negotiations with DEF were
unsuccessful, Consistent with guidefines in the §23 discussion, above, you
should discuss with your appointing official safeguards 1o avoid creating
this improper impression,



of DEF in a relicensure proceeding where your ABC ac-
tivities did not include participation in the relicensure
application.®/

Finally, you should be aware that §23(3)(1) and
(2) will also apply to your activities as a former state
employee. Under this section a former state employee is
prohibited from accepting or engaging in any business
or professional activity which will require him to disclose
confidential information which he has gained by reason
of his official position or authority, from improperly
disclosing such information acquired by him in the
course of his official duties and from using it to further
his personal interests. In view of the complaint and
licensure information to which you have had access as
an ABC licensing official, you should keep the provisons
of this section in mind following the completion of your
ABC services.

DATE AUTHORIZED: November 8, 1984

CONFLICT OF INTEREST OPINION
NO. ECCOI-84-123

FACTS:

You are a member of the ABC School Committee.
Your wife's brother is a teacher in the ABC school

system.
QUESTION:

To what extent may you participate in the budget
review process of the ABC School Committee?

ANSWER:

You will be subject to the following restrictions
under G.L. c. 268A, the conflict of interest law.

DISCUSSION:

The Commission does not ordinarily render ad-
visory opinions concerning the application of G.L. c.
268A to municipal employees inasmuch as G.L. c.
268A, §22 requires municipal questions to be referred
to the city solicitor, However, because the ABC’s Law

*/Section 5(b) imposes further limitations on appearances by former
state employees before state agencics on matters which came under their
afficial responsibility, during the two-year period prier to their departure
from the state. This restriction would not appear to apply to your situa-
tion, since you participated in those matters rather than delegated
responsibility to other ABC employers.
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Department has joined in your request, the Commission
deems it appropriate to issue this opinion.

As a school committee member, you are a
municipal employee for the purposes of G.L. c. 2684,
and are therefore subject to that law's provisions. G.L.
c. 268A, §1(g). Section 19(a) prohibits a municipal
employee from participating as such an employee in a
particular matter in which, in relevant part, a member
of his immediate family'/ has a financial interest.?/ The
objective of this provision is to eliminate in advance the
pressure that otherwise might be brought to bear on
public employees when faced with situations where
there are competing public and private
considerations.®/

To understand the restrictions §19(a) places on
municipal employees, one must first analyze the defini-
tions of “financial interest,” “participate,” and “par-
ticular matter.” Chapter 268A does not contain a
definition of “financial interest.” The Commission has
previously held that “any financial interest, no matter
how small, is enough to trigger §19(a),” although “that
interest must be direct and immediate, or at least
reasonably foreseeable.” EC-COI-84-98.4/ Yet an inter-
est shared with a substantial segment of the public, e.g.
the financial interest of every town taxpayer in the
town’s school budget, is not a “financial interest” for §19
purposes. Graham v. McGrail, 370 Mass. 133, 138-139
(1976). “The interest of a school employee in his own
compensation, on the other hand, is unquestionably a
‘financial interest,’ and §19(a) unequivocally attributes
such an interest to a member of the school committee if
the employee is a member of his immediate family.” Id.
at 139,

The two remaining terms are defined in the con-
flict of interest statute. Section 1(j) of Chapter 268A
defines “participate” as "participate in agency action or
in a particular matter personally and substantially as a
state, county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering
of advice, investigation or otherwise.” “Particular mat-
ter” is defined as “any judicial or other proceeding,

1/“Immediate family” is defined in the conflice of interest law as “the
employee and his spouse, and their parents, children, brothers and
sisters.” G.L. c. 268A, §l(e).

*/Because school committee members are elected and not ap-
pointed, the §19 exemption procedure is not available to you. See,
District Attorney for the Hampden District v. Grucci, 1981 Mass, Ady,
Sh. 2125, 2128, n. 3.

*/See Buss, The Massachusetts Conflict of Interest Statute: An
Analysis, 45 B.U.L. Rev. 299, 301 {1965).

4/This citation refers to a previous Commission conflict of interest
opinion, including the year it was issued and its identifying number.
Copies of advisory opinions (with identifying information deleted) are
available for public inspection at the Commission office.



application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination,
finding,..." G.L. c. 268, §1(k). To discuss, vote, or to
participate in the formulation of a matter to vote is to
participate in the matter. See Graham v, McGrail at
188. Inasmuch as the formulation of a school budget
may include a multitude of distinct decisions, and
“decision” is included within the definition of “par-
ticular matter,” the Courts in Graham v. M¢Grail con-
cluded that:

“both the language and the policy of §1%(a)

forbid a school committee member to par-

ticipate in such a decision when his child'’s

[i.e. an immediate family member’s] private

right is directly and immediately concerned,

at least if there is any controversy over the

decision. A decision to increase the child’s

salary seems to us to be a particular matter in
which the child has a financial interest, even
though a number of other employees are
given similar increases, Inclusion of sufficient
funds in the budget may be an essential step
toward such z decision. If that step is
presented for decision, and if the step can be
taken without the member’s participation, he
must not participate,

We must give the statute a workable
meaning. . . .[Tjhis means that it is perrnissi-

ble for the committee to give separate con-

sideration to particular budget [line] items.

Once an item has been approved by a major-

ity vote of a qualified quorum, it may be

included in a consolidated vote on part or all

of the budget, and a member who withdrew

during the separate consideration may par-

ticipate in the consolidated vote, unless there

is reconsideration of the item separately

considered.”

Graham v. McGrail, 370 Mass, 133, 140

(1976).

In summary, “[s]chool committee members may
not participate in any way in the formulation, adoption
or revision of any aspect of the budget or a collective
bargaining strategy or position which may relate to the
wages, hours or conditions of employment of any
member of his or her immediate family employed by the
school department. This principle must be followed
both if the family member will be directly and immed-
iately affected or if it is reasonably foreseeable that the
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family member's interest will be affected.” EC-
COI-84-98. Thus, you may not discuss, vote, or other-
wise participate in any line item concerned with teacher
salaries. Likewise, you would violate §19(a) by par-
ticipating in labor relation subcommittee negotiations
concerning teacher salaries or conditions of employ-
ment, A §19 violation would also result from your par-
ticipation on a school committee motion to instruct the
superintendent to put together a budget, the “bottom
line” of which will be level-funding compared with last
year, but requiring that teacher salary raises will be
given. In all of these instances, it is reasonably
foreseeable that your brother-in-law's interest will be

affected.
You may, however, participate in the discussion

and vote on other line items which will not directly
affect your brother-in-laws financial interest. For exam-
ple, if you had abstained from the discussion and vote
on level-funding the budget while maintaining teacher
raises, you could later participate in the trimming of
other line items necessary to fund such raises.®/ The
issue at the point is no longer whether or not teachers
should be given raises, but rather where the cuts should
fall to fund those raises in a level-funded budget.
Similarly, under the Graham v. McGrail rationale, you
may vote on the overall school budget, provided that
such a vote does not include a reconsideration of the
separate line item of teacher salary increases.

Finally, you and all Committee members should be
aware of the provisions of §23 which sets forth general
standards of conduct applicable to all public employees.
That section prohibits public employees from

using or attempting to use their official posi-

tion to secure unwarranted privileges or

exemptions for themselves or others [§23

(2@

by their conduct giving reasonable basis for

the impression that any person can improper-

ly influence or unduly enjoy their favor in the

performance of their official duties, or that

they are unduly affected by the kinship, rank,
position or influence of any party or person

[§23(12)3)}; and

3/This conclusion assumes that the line item under consideration
does not otherwise involve a matter in which your brother-in-law has an
interest.



accepting employment or engaging in any

business or professional activity which will

require them to disclose confidential informa-

tion which they gained by reason of their of-

ficial position or authority and from using

that information to further their personal in-

terests. [§23(§3)(1) and (2)].
Section 23 focuses not only on actual conflicts of interest
but also on appearances of conflicts. Thus, all members
should be careful that any action they take is impartial
and that there is no basis for any perception that it is
not. Additionally, any committee members with im-
mediate family members employed by the school
department should be sure that no pressure is put on the
other members to act in a way that would be beneficial
to their family members in particular. Adherence to the
restrictions of both §19 and §23 is necessary to protect
the integrity of the school committee’s actions and to
maintain the public’s confidence in those actions.

DATE AUTHORIZED: November 8, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-125

FACTS:

You are a city councilor in the City of ABC (City).
You have been appointed by the Chief of Police to the
position of reserve police officer. This appointment was
made from a civil service list based on seniority. The
position is not funded and has not been funded for the
next fiscal year. The city council votes on each budget
line item for city departments. In the future, the city
council may authorize police reserve officers to be paid.
Until the police reserve officers are funded, they will not
be called upon for duty.

QUESTION:

What limitations does G.L. c. 268A place on your
being a city councilor and a reserve police officer for the
city?

ANSWER:
You are subject to the limitations discussed below.
DISCUSSION:

Initially, the Commission advises you that, as a city
councilor, you are a "municipal employee” within the
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meaning of G.L. c. 2684, §1(g).!/ For the purposes of
the question you pose, the relevant sections of G.L. c.
268A are §§19, 20, and 28,

1. Section 19

As a municipal employee, you are subject to the
restrictions of G.L. c. 268A, §19(a) which disqualifies
you from taking certain actions in your city councilor
capacity. Specifically, §19 prohibits you from par-
ticipating?/ in any particular matter’/ in which you
have a financial interest.*/ This section seeks to ensure
honesty in ‘government by preventing public employees
from advancing their own interest at the expense of the
public. Where it is obvious or reasonably foreseeable
that your private interest in the reserve police officer
position will be affected by your official action, then the
provisions of §19 will apply. See EC-COI-84-98. Conse-
quently, if the police department submitted in its
budget to the city council a propoesal to fund the reserve
officers, you would be prohibited from participating in
any vote on the police department budget because you
would have a financial interest in reserve officers receiv-
ing compensation. Once the police budget has been
approved by the other members of the city council, you
would be able to participate in a consolidated vote of
the entire budget. See Graham v. McGrail, 370 Mass.
133, 140 (1976).

!/For the purpases of G.L. c. 26BA, "municipal employee™ is defined
as a person performing services for or holding an office, position, employ-
ment or membership in a municipal agency, whether by election,
appointment, contract of hire or engagement, whether serving with or
without compensation, on a full, regular, part-time, intermitent, or con-
sultant basis, but excluding {1) elected members of a town meeting and
(2) members of a charter commission cstablished under Article LXXXIX
of the Amendments to the Constitution. G.L. c. 2684, §1(g)-

*/For purposes of G.L. ¢, 268A, “participaic” is defined as par-
ticipate in agency action or in a particular matter persanally and substan:
tially as a state, county or municeipal employee, through approval, disap-
proval, decision, recommendation, the rendering of advice, investigation
or otherwise. G.L. c. 268A, §1(j).

*/For purposes of G.L. c. 268A, “particular matter” is defined as any
judicial or other proceeding, application, submission, request for a ruling
or other determination, contract, ¢laim, controversy, charge, accusation,
arrest, decision, determination, finding, but excluding enactmemt of
general legislation by the general court. .. G.L. c. 268A, §1(k).

‘/Although §19 provides an exemption procedure under which
appointed municipal employees may be allowed to participate in matters
which affect their financial interest. this exemption is not available to you
as an clected official
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2. Section 20

This section prohibits a municipal employee from
having a financial interest, directly or indirectly, in a
contract made by a municipal agency of the same city in
which the city is an interested party. By serving as a city
councilor and as a reserve police officer, you would be
performing services for two separate “municipal agen-
cies,”/ If you received compensation for the reserve
police officer position, you would have a financial inter-
est in a contract within the meaning of §20. See In the
Matter of Kenneth R. Strong, 1984 Ethics Commission
195, Accordingly, you would be prohibited from main-
taining a paid employment arrangement with the police
department while you remain a city councilor.®/

3. Section 23

As a municipal employee, you are subject to the
standards of conduct contained in §23. This section
prohibits you from accepting other employment which
will impair your independence of judgment in the exer-
cise of your official duties. In this regard, your duties
and responsibilities as an elected public official may
inherently conflict with your private interest as a reserve
police officer. In effect, you have a contract for future
employment with the police department. Although it is
unclear when police reserve officers will be funded, the
likelihood of your employment with another municipal
agency inherently clouds your activities as a city coun-
cilor, In particular, your ability to participate on the
city council in such police matters as collective bargain-
ing, appointments and policy will be affected by your
holding the position of reserve police officer. The ques-
tion will inevitably arise whether you are using your
position as city councilor to further the interests of the
city, your constituents, the police department, or your
own situation as a prospective employee. Additionally,
§23 provides that by your conduct you should not give
reasonable basis for the impression that any person can

*/For purposes of G.L. c. 268A, “municipal agency” is defined as
any department or office of a city or town government and any council,
division, board, bureau, commission, institution, tribunal or other instru-
mentality thereof or thereunder. G.L. c. 268A, §1(f).

*/Although §20 does provide exemptions to the prohibition of main-
taining a financial interest in two municipal contracts, you are ineligible
for the exemptions. Section 20(b) is not available to you because of the
tale the city council plays in the budget approval of the police depart-
ment. Section 20 also contains an exemption which in pertinent pan
allows a selectman to hold another position in a town as long as that
member does not vote or act on any matter which is within the purview of
the agency by which he is employed. . . This exemprion applies solely 1o
members of boards of selectmen. See EC COI-83-38, In the Mauer of
Kenneth R. Strong, supra. Scction 20(f) does not apply because the
population of the City exceeds 35,000,
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improperly influence or unduly enjoy your favor in the
performance of your official duties or that you are
unduly affected by the rank, position or influence of any
party or person. Your ability to exercise independence
of judgment on behalf of the public is undermined by
the impression that you may want to favor the police
department for your own personal gain as a reserve
police officer. You should therefore refrain from par-
ticipating as a city council member on all matters
relating to the police department while you remain
eligible for appointment as a reserve police officer.

DATE AUTHORIZED: November 8, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-127

FACTS:

You are a justice of the District Court Department
of the Trial Court of the Commonwealth. The son of a
friend of yours is employed by an advertising agency
that is producing an advertising campaign for a Cor-
poration. The son has asked if he can use your name in
one of the television advertisements. You would be iden-
tified in the advertisernent as a member of the judiciary.
The advertisement would be shown only in the New
York area, and you would not be paid for the use of
your name.

QUESTION:

May you, consistent with G.L. c. 268A, allow a
commercial entity to use your name in one of its
advertisements?

ANSWER:

No.
DISCUSSION:

Justices of the District Court Department are “state
employees” for purposes of G.L. c. 268A inasmuch as

they perform services for a state agency within the
meaning of G.L. c. 268A, §1(p).!/ For purposes of the

'/G.L. c. 268A, §1(p)} defines “state agency” as any depariment af a
state government including the executive, legistative or judicial, and all
councils thereol and thercunder, and any division, board, bureau, com-
mission, institution, tribunal er other instrumentality within such depart-
ment and any independent state authority, district, commission, instru-
mentality or agency, but not an agency of a county, city or town



question you have posed, the relevant section of G.L. c.
268A is §28. Section 23 contains general standards of
conduct applicable to all state, county and municipal
employees, and it deals not only with actual conflicts of
interest but also with the appearance of such conflicts.
Section 23 serves to supplement the other provisions of
G.L. c. 268A, and it generally is applicable when there
is any sort of overlap between personal and public inter-
ests. In particular, §23(Y2)(2) provides that no state
employee shall

“use or attempt to use his official position to

secure unwarranted privileges or exemptions

for himself or others.”

The Commission concludes that this paragraph pro-
hibits your proposed activity.

In previous opinions construing §23(92)(2), the
Commission has focused its inquiry on two criteria; (1)
whether the activity or conduct in question exceeds the
customnarily expected use of a public employee's office,
and (2) whether the activity or conduct benefits a
private or personal, as distinct from a public interest.?/
Applying these principles to the facts you have
presented, the use of your name in an advertisement for
a commercial entity’s product is not conduct or activity
which is customarily expected of members of the
judiciary. Additionally, the use of your name clearly
would be benefitting a private interest. The Commis-
sion addressed a situation somewhat analogous to yours
in EC-COI-83-82. There, the head of 2 state regulatory
agency had been asked to appear in a film written and
produced by a private individual as a profit-making
venture. The subject matter of the film involved the
area regulated by the agency. The Commission con-
cluded that the agency head could participate only as
long as his appearance did not create the impression
that the film was state-sponsored, and as long as he
avoided using any laudatory language which might be
interpreted as an endorsement of the film. His par-
ticipation was limited to statements directed to the topic
of the law in general and the field it regulates rather
than the merits of the film. Creating the impression of
state endorsement of a private money-making project
would have constituted a violation of §23(12)(2). The
facts you have presented can be distinguished from the
foregoing in that although the agency head would have
been lending the prestige of his office 1o a private ven-
ture merely by appearing in the film, his participation
was limited to those things which might be customarily
expected by an agency head, i.e. certain public rela-
tions activities in connection with the agency and it's
work. There is no such connection in your situation bet-
ween your judicial functions and the business of the
Corporation. Furthermore, members of the judiciary
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are expected by the public to assume and maintain a
neutral posture in their official activities as well as in
some of their private activities. “Unquestionably a judge
is entitled to lead his own private life free from unwar-
ranted intrusion. But even there, subjected as he is to
constant public scrutiny in his community and beyond,
he must adhere to standards of probity and propriety
higher than those deemed acceptable for others. More is
expected of him, and since he is a judge, rightfully so.”
In the Matter of Troy, 364 Mass. 15, 71 (1973).

Thus, the Commission concludes that the lending
of the prestige of your office to the Corporation for the
purpose of its selling its own products constitutes an
unwarranted privilege to the Corporation. The ap-
pearance of your name and identity in the commercial
might, in the eyes of some viewers, imbue the Corpora-
tion's product with a degree of credibility it might not
otherwise have.*/ There is no reason why the Corpora-
tion should be the beneficiary of such an impression.
The facts that the advertisement would be shown only
in the New York area and that you would not be paid
for the use of your name do not alter the result. The
unwarranted privilege is conferred on the Corporation
merely by allowing it to use your name.

The standards contained in §23 generally and §23
(92)(2) in particular are complementary to the text and
purposes of the Code of Judicial Conduct. Knight v.
Margate, 86 N.,J. 374 (1981), EC-COI1-84-27, Canon
2(B) of the Code provides that a judge “. . .should not
lend the prestige of his office to advance the private
interests of others.” Permitting your name to be used in
an adveriisenent for a Commercial entity’s product
would appear to be the type of activity proscribed by
Canon 2.

DATE AUTHORIZED: November 8, 1984

I/3ee e.g. EC.COL-82:112 (prohibiting members of the General
Court from using state supplics and personnel in furtherance of their
private interests}; EC-COI-83-87 (prohibiting members of the General
Court from receiving excessive travel reimburscrnents pursuant to speak-
ing engagements before private organizations). Contrast EC-CO1-83-102
which held that a member of General Court may sign a letter used 10
solicit gifts from local merchants for a raffle that is part of a voter
registration drive. This result was based on the Commission’s conclusion
that such an endorsement was within the range of activities customarily
expected of legislators. (These citations refer 1o previous conllict of in-
terest opinions issued by the Commission, including the year they were
issued and their identifying numbers. Copies of these and all ather ad-
visory opinions, with identifying information deleted, are available for
public inspection ac the Commission’s offices.)

*/Sce e.g. U.S. v. Curtis, 644 F.2d. 263, 273 (3rd Cir. 1981) and
Woodruff v. Tomlin, 593 F.2d. 38, 42 (6th Cir, 1979) addressing the
problems inhereat in members of the judiciary appearing as character
witnesses in court proceedings.

o,



CONFLICT OF INTEREST OPINION
NO. EC-COI-84-128

FACTS:

You are the Secretary of the Executive Office of
Public Safety (EOPS). The Governor is planning to ini-
tiate a major state-wide campaign to bring public atten-
tion to the problem of the use and sale of drugs and
alcohol in the state’s high schools and junior high
schools and to encourage local school departments to
focus attention on and develop programs to help
eliminate the problem. The EOPS and the Governor's
Statewide Anti-Crime Council staff have to date been
the primary coordinators of the efforts to develop this
program, which is expected to be similar in scope to the
Governor’s anti-drunk driving campaign.

To help fund this campaign, contributions will be
sought from private sources. Such contributions would
be used to hire a state-wide program coordinator; pro-
duce public service television and radio ads, posters,
brochures; and to develop educational materials for
teacher training and distribution to students.

QUESTION:

Does G.L. c. 268A permit you, as the EOPS
Secretary, to solicit contributions from drug or liquor
companies, distributors or private drug and alcohol
treatment centers to help fund this effort?

ANSWER:
Yes, as described below.,
DISCUSSION:

You are a state employee for the purposes of G.L.
c. 268A. As a state employee, you are subject to the
standards of conduct set forth in §23 of the confict of
interest law. In relevant part, G.L. c. 2684, §23(12)
states that no state employee shall
y (2) use or attempt to use his official
position to secure unwarranted privileges or
exemptions for himself or others; or
(83) Dby his conduct give reasonable basis
for the impression that any person can
improperly influence or unduly enjoy his
favor in the performance of his official
duties. . .
These standards essentially serve as a general code of
ethics and address courses of conduct raising conflict
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questions as well as conduct which creates the appear-
ance of conflict.

In light of these standards, the issue raised by your
request is whether you would be soliciting contributions
from private entities which fall within the regulatory
authority of your state office. For example, the Com-
mission has previously held that a member of a state
regulatory board may not solicit political contributions
in connection with his campaign for local office from
businesses subject to the board's regulaton. EC-
COI-82-61.}/ Such conduct creates the impression that
businesses which contribute can improperly influence
him in the performance of his official duties. This is true
whether or not the solicited businesses have matters
pending before the board at the time of the solicitations.

As the Secretary of EOPS, you have the respon-
sibility for conducting comprehensive planning regard-
ing the functions of EOPS and coordinating the acti-
vities and programs of the state agencies within EOPS.
G.L. c. 6A, §4. You are also charged with the duty to
review and act on budgetary and other financial matters
concerning such agencies, and to recommend
periodically to the governor any changes you deem
desirable in the laws relating to the services, procedures
or practices of those agencies. Id. EOPS is responsible
for the protection of the public from injury to persons or
property arising from criminal acts, negligence, natural
or man-made disasters, or civil disturbances, by acting
to prevent such acts or events from occurring, and by
cooperating with and aiding local and federal agencies
in similar activities. More specifically, the Department
of Public Safety within EOPS focuses on enforcement
issues through its Division of State Police, Criminal
Information Bureau and Narcotics Section, and Office
of Investigation and Intelligence. See generally G.L. c.
22, §1 et seq. The agencies within EOPS are not respon-
sible for licensing liquor or drug companies or monitor-
ing the practices of alcohol and drug treatment
facilities.?/ In summary, the authority of your office
over drug and alcohol companies and treatment
facilities does not extend to licensing procedures but
does include enforcement matters,

!/This citation refers 10 a previous Commission conflict of interest
opinion including the year it was issued and its identifying number.
Copies of advisory opinions (with identifying information deleted) are
available for public inspection at the Commission office.

*/Such powers lie with the Alcoholic Beverages Control Commission
within the Executive Officc of Consumer Affairs and divisions of the
Department of Public Health and the Department of Mental Health
within the Executive Office of Human Services. See, e.g., G.L. c. 138§18
and §19; G.L. c. 17. §§1.14: G.L. c. 128, §§89-55.



Given the limited authority of your office, as
described above, the Commission concludes that you
will not violate G.L. c. 268A, §23(12)(2) by soliciting
contributions from drug and alcohol companies or
treatrnent facilities. Your position as a Secretary of an
Executive Office necessitates a certain amount of public
relations work. While EOPS' focus is primarily on
enforcement matters, crime prevention and accident
prevention work is also involved. In that sense, your par-
ticipation in raising funds for the Governor's prevention
of drug and alcohol abuse campaign can reasonably be
seen as part of your official duties.®/ Moreover, lending
the prestige of your office to the fundraising effort in
this case will not inure to the benefit of a private indi-
vidual, but rather to a state-sponsored project which
will serve the public interest. Compare EC-COI-83-82,
The “unwarranted privilege” which constitutes a §23
(92)(2) violation is therefore absent.

The related question under §23(§2)(3) revolves
around whether your fundraising efforts will give
reasonable basis for the impression that contributing
companies and facilities can improperly influence you
in the performance of your official duties. For example,
while your office does not regulate the licensing of such
entities, you do have the authority to prioritize the
enforcement activities within EOPS. You should
therefore avoid giving the impression that contributing
companies can influence that discretion in any way. For
example, you should not base your enforcement
priorities solely on whether a company or industry has

¥/ The legislature recognized that the Sccretary of an Executive

Office may well be called upon 1o participate in fundraising efforts, and
provided for the mechanics of such involvement as follows:

"The secretary may, subject to the approval of the commis-

sioner of administration, apply for and accept on behalf of

the commonwealth any funds, including grants, bequests,

gifis or contnbutions, from any person. Such funds shall be

deposited in a separate account with the state treasurer and

received by him on behalf of the commonwealth. All such

funds may, subject o rules and regulations promulgated by

the commissioner of administration, be expended by the

secretary, in accordance with law.”

G.L. c. 6A, §6.
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contributed to the campaign. Given the remoteness of
such an opportunity, the Commission concludes that
§23(92)3) does not outright prohibit your proposed
solicitation of contributions. Compare, Commission
Compliance Letter 82-2, 1982 Ethics Commission 80,
83.

DATE AUTHORIZED: November 8, 1984

CONFLICT OF INTEREST OPINION
NO. ECCOI-84-129

FACTS:

You are an associate attorney with a lawfirm
(Firm). You have recently been asked by state agency
(ABC) to serve as its labor counsel. You will be the
primary attorney responsible for the labor work,
although other Firm associates may assist you with legal
research under your supervision. You would represent
ABC solely with respect to labor relations and would
appear on ABC's behalf before federal and state courts
and administrative agencies. You do not expect to work
on behalf of ABC for more than sixty days or eight hun-
dred hours during any three hundred sixty-five day
period.

QUESTIONS:

1. Would you be a “state employee” under G.L.
c. 268A by accepting the ABC labor counsel offer?

2, What limitations would G.L. c. 268A place on
your activities following your acceptance of the ABC
labor counsel offer?

3.  What limitations would G.L. c. 268A place on
other Firm associates and partners?

ANSWERS:
1. Yes.

2, and 3. You and the associates and partners
will be subject to the limitations set forth below.
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DISCUSSION:

1. The provisions of G.L. c. 268A apply to any
individual who performs services for a “state agency”
within the meaning of G.L. c. 268A, §1(p).!/ Although
ABC is a self-supporting agency, it is nonetheless a state
agency for the purposes of G.L. c. 268A. [citations
omitted]. Inasmuch as you will be advising and
representing the agency, your anticipated services would
make you a state employee for the purposes of G.L. ¢.
268A. To the extent that your annual hours of ABC ser-
vice are not expected to exceed eight hundred, you will
be a “special state employee” within the meaning of
G.L. c. 268A, §1{0).?/ A consequence of special status is
that you will be eligible for certain exemptions to G.L.
c. 268A which are not available to full-time
employees.?/

2. The two sections of G.L. ¢. 268A which are
relevant to your situation are §4 and, to a lesser extent,
§2s.

a) Under §4, as applied to you as a “special state
employee,” you will be prohibited from representing a
non-state party in relation to any particular matter*/ in
which a state agency is a party or has a direct and
substantial interest if the matter is one in which you
have either participated or have had official respon-
sibility’/ as an ABC employee. If you serve for more
than sixty days in any three hundred sixty-five day
period, the prohibition will apply to any matter pending
in the ABC.

Examples of prohibited matters would be any
lawsuit, representation proceeding, petition, or deter-
mination for which you provide advice or representation
for ABC.%/ Because you will not be performing services
for the ABC for more than sixty days in any three hun-
dred sixty-five day period, you may represent private
clients in matters pending in the ABC, as long as you
have not participated in or have official responsibility
for the matter as counsel to ABC. This result will con-
tinue to apply as long as you do not exceed the sixty day
limit,

Two points should be made with respect to
calculating your days served for the purpose of the sixty
day limit. First, if you serve for part of a day performing
services under your arrangement with the ABC, you will
be considered as having served for a complete day.?/
See, EC-COI-80-31. Second, if you assign a Firm
associate to perform your ABC work under your super-
vision, you will be considered as having served on each
day in which the associate performs such services, even
though you may not have performed billable services
yourself on such days. The statute recognizes that
special state employees whose service in a one-year
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period exceeds sixty days are likely to possess and exer-
cise influence with respect to their agency's actions;
G.L. c. 268A, §4 therefore prohibits such employees
from privately dealing with any matter pending in their
state agency. It would frustrate the statutory policy to
permit special state employees to avoid reaching the six-
ty day limit by assigning their work to other employees
in the lawfirm. Such a construction would elevate
technical form over substance in a way which would
undermine the statute. Compare, EC-COI-80-31;
83-37; 83-125; 84-31.

You should also be aware that G.L. c. 268A, §23
might become relevant to your situation at a later time,
Specifically, §23(§2)(2) prohibits you from using your

1/G.L. c. 268A, §I(p). "state agency,” any department of a state
government including the executive, legislative or judicial, and all coun-
cils thereof and thereunder, and any division, board, bureau, commis
sion, institution, tribunal or other instrumentality within such depart-
ment and any independent state authority, district, commission, instru-
mentzlity or agency, but not an agency of a county, city or town.

1/G.L. c. 26BA, §1(0), “special state employee,” a state employee:

(1) Who is performing services or holding an office,
position, employment or membership for which no compen-
sation is provided, or

{2} Who is not an clected official and

(a) Occupies 2 position which, by its elassification in
the state agency involved or by the terms of the contract or
conditions of employment, permits personal or private
employment during normal working hours, provided that
disclosure of such classification or permission is filed in
writing with the state ethics commission prior to the com-
mencement of any personal or private employment, or

(b} In fact does not earn compensation as a state
empleyee for an aggregate of more than eight hundred
hours during the preceding three hundred and sixty-five
days. For this purpose compensation by the day shall be con-
sidered as equivalent 10 compensation for seven hours per
day. A special state employee shall be in such a status on
days for which he is not compensated as well as on days on
which he earns compensation.

%/You state that you are in the process of having your ABC appoint-
ing official classify your position as that of 2 “special state employes” with
appropriate written notice to the Commission. See, G.L. c. 268A,
§1(o)}(2)a). This classification would confirm your special employee
status if your annual hours were 1o exceed cight hundred.

*/G.L. c. 268A, §1(k). “particular matter,” any judicial or other
proceeding, application, submission, request for a ruling or other deter-
mination, contract, claim, controversy, charge, accusation, arrest, deci-
sion, determination, finding, but excluding enactment of general legisla-
tion by the general court and petitions of citics, towns, counties and
districts for special laws related to their governmental organizations,
powers, duties, finances and properties.

Y/G.L. c. 26BA, §1(i). “official responsibility,” the direct admin-
istrative or operating authority, whether intermediate or final, and either
exercisable alone or with others, and whether personal or through subor-
dinates, to approve, disapprove or otherwise direct agency action.

/1t is unnecessary to determine whether you would be deemed to
also have official responsibility for the particular matters in which you
participate at ABC, because these matters are already subject to the §4
prohibition,

'/ You should keep accurate time recards of your ABC services.



official position to secure an unwarranted privilege for
yourself or others. Assuming that the ABC becomes
unionized and you are called upon to determine ABC
bargaining strategy and particularly the level of funding
to be allocated for collective bargaining, the fact that
you also represent private clients seeking limited funds
from the ABC may raise potential §23 problems.
Because this situation is hypothetical, and in any event
not likely to occur for some time, you should renew your
opinion request with the Commission should this
hypothetical situation become foreseeable.

3. Based upon your current status as an
associate, the conflict of interest law will not place addi-
tional restrictions on partners or associates in the Firm.
Because you are not a partner, the §5(d) restrictions do
not apply to the private activities of partners with
respect to your ABC responsibilities.

Further, based upon the information you have
provided, the Firm associate to whom you may occa-
sionally assign ABC work would not be considered a
“state employee” for the purposes of G.L. c. 268A.
However, should the assignment arrangement become
more regular and result in the ABC's expectation that
the particular associate will assist you in performing
ABC's labor work, then the associate would become
subject to G.L. c. 268A. Compare, EC-COI-83-165;
80-84.

DATE AUTHORIZED: November 27, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-135

FACTS:

You are an official with state agency ABC. In that
capacity you administer certain programs.

You are currently being considered for appoint-
ment as Honorary Consul of DEF. You anticipate that
your primary functions would include contributing to
DEF's development through an advocacy role, and pro-
viding service to the DEF community.

QUESTION:

Does G.L. c. 268A permit you to maintain your
ABC position while also serving as Honorary Consul to
DEF?

ANSWER:

Yes, subject to the conditions set forth below.
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DISCUSSION:

As an ABC official, you are a “state employee” for
the purposes of G.L. c. 26BA. Two sections of that law
are relevant to your situation.

1. Section 4(c)

This section prohibits you from acting as the agent
or attorney for anyone other than the commonwealth in
relation to any “particular matter™/ in which the com-
monwealth or a state agency is a party or has a direct
and substantial interest. This section reflects the princi-
ple that a “person cannot serve two masters” and that
public officials should not be permitted to step out of
their official roles to assist private parties or persons in
their dealings with government. See, Perkins, The New
Federal Conflict of Interest Law, 76 Harv. L. Rev.
1113, 1120 (1963). Section 4 precludes circumstances
which might lead to a conflict of loyalties by public
employees. See, Town of Edgartown v. State Ethics
Commission, 391 Mass. 82, 89 (1984).

Section 4(c) does not prohibit all private advocacy,
but only advocacy which calls the state’s interest into
play. For example, if you were to assist DEF residents in
processing immigration applications before federal
agencies, the prohibition of §4(c) would not apply
because the state is not a party to or directly and
substantially interested in the immigration applications
before federal agencies. On the other hand, if you were
to assist DEF citizens in submitting Section 8 housing
applications to the state Office of Communities and
Development, or by appearing on their behalf before
that agency, the §4(c) prohibition would apply because
the state has a direct and substantial interest in the Sec-
tion 8 housing applications. The propriety of your
advocacy, therefore, will turn on whether the state is a
party to or has a direct and substantial interest in the
matter for which you are advocating the interests of the
DEF community. Given the hypothetical nature of your
question and the difficulty in foreseeing each particular
matter which may arise under §4{c), the Commission
cannot prepare a complete list of prohibited and per-
missible matters. You should, however, bear in mind
the §4(c) standards and renew your opinon request if
you are unsure about specific matters as they arise.

!/For the purposes of G L. c. 268A, “particular maiter* is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge, ac-
cusation, arrest, decision, determination, firding, but excluding enact-
ment of general legislation by the general court, . G.L. ¢, 268A, §1{k)



2. Section 23

As a state employee, you are also subject to G.L. c.
268A, §28. In particular §23(§2)(8) prohibits you from,
by your conduct, giving reasonable basis for the impres-
sion that any person can improperly influence or unduly
enjoy your favor in the performance of your official
duties, or that you are unduly affected by the kinship,
rank, position or influence of any party or person. This
paragraph is intended to avoid situations which raise
questions over the integrity and impartiality of your
work as an ABC official. Potential issues under §23 may
arise because the constituency which is affected by the
exercise of some of your official duties is the same consti-
tuency which you would service as Honorary Consul. In
particular, questions such as the appropriateness of cer-
tain ABC decisions for newly arrived members of the
DEF community may overlap your two roles. As a
safeguard to avoid the impression that your ABC work
might be unduly affected by your competing loyalties to
the DEF cormmunity, you should notify your appointing
official of the nature of your ABC responsibilities and
the extent to which your Honorary Consul role may
overlap with those responsibilities. Your appointing offi-
cial would therefore be responsible for overseeing the
potential conflict of interest and for determining how
the credibility and impartiality of the agency can be
maintained.

Another paragraph of §23, §23(Y2)(2) prohibits
you from using your official position to secure an un-
warranted privilege or exemption for yourself or others.
To comply with this paragraph, you should not use your
ABC office and time for your Consul activities. Further,
in the course of your advocacy role as Consul, you
should avoid creating the impression that you are lend-
ing the prestige of your ABC office and the endorse-
ment of ABC to your private position. See, EC-
COI-84-127.%/

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-140

FACTS:

You currently serve on a full-time basis as an
employee with the Department of Mental Health
{DMH). (Description of responsibilities omitted).

You have recently become aware of a request for
proposals issued by the state Division of Capital Plan-
ning and Operations (DCPO) seeking to rent office
space for a DMH office. You expect that DCPO will
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issue a similar proposal in the near future for office
space in the same area. You and two partners own office
property in the area and may be interested in respond-
ing to the requests for proposals.

Following the enactment of G.L. c. 7, §40G in
1980, St. 1980 c. 579, §12, DCPO became responsible
for renting space for use by state agencies. However, the
process which DCPO currently uses to rent office space
for DMH includes DMH at several key stages. Once
DMH notifies DCPO that it needs to rent office space,
DCPO authorizes the process to proceed and will place
an advertisement requesting proposals in the central
register. DMH also places a similar advertisement in the
local newspaper. Following the receipt of proposals,
DCPO will submit the bids to DMH for its review and
recommendation. DMH will thereafter submit a formal
recommendation to DCPO, which will make the final
selection. DCPO then authorizes DMH to enter into for-
mal lease negotiations with the successful bidder. The
final lease will be signed by DCPO, the bidder and
DMH, with the Attorney General approving the form of
the lease. The money for payment of the lease will come
from the DMH budget. Problems incurred by DMH
during the tenancy will be addressed generally to the
Attorney General, although occasionally DCPO may
become involved in correcting the problems.

QUESTIONS:

1. In view of your status as a DMH employee,
does G.L. c. 268A permit you to lease office space for
use by DMH?

2. If the answer to question no. 1 is “No,” may
your partners lease office space for use by DMH?

ANSWERS:

1. No.
2. No.

DISCUSSION:

As DMH employee, you are a state employee for
the purposes of G.L. c. 268A. Section 7 of G.L. c. 268A
generally prohibits state employees from having a finan-
cial interest in a contract made by a state agency. An
office space lease signed by DMH and DCPO would be
a contract made by a state agency. Because you own the
building in which the office space is located and would
be leasing the space to DMH, you would have a finan-



cial interest in the lease. Therefore, absent your
eligibility for an exemption under G.L. c. 268A, §7,
your financial interest in the lease would be prohibited
as long as you remain a DMH employee.

Prior to 1983, it was virtually impossible for a full-
time state employee to contract with other state agen-
cies. However, following the enactment of St. 1982, c.
612, the General Court created an exemnption for state
employees under §7(b).!/ A primary condition for your
qualification for the exemption is that you not be
employed by the contracting agency or by an agency
which regulates the activities of the contracting agency,
and not participate in or have official responsibility for
the activities of the contracting agency.

As a signatory to the lease, DCPO is a contracting
agency. Further, in view of the role which DMH cur-
rently plays in the lease award process, DMH is also a
contracting agency for the office space which it seeks to
rent. Specifically, a process which involves DMH in the
advertising, selection, negotiation, signatory, budgetary
and utilization stages necessarily makes DMH a con-
tracting agency along with DCPO. This is not to say
that the Commission will always treat DMH as a con-
tracting agency. When DCPO achieves its goal of
administering G.L. c. 7, §40G without the current
practice of participation by the user state agencies, then
the Commission's conclusion may change. However,
based on the current practice, both DCPO and DMH
are contracting agencies for §7 purposes. Therefore,
since your financial interest would be in a contract
made by DMH, a contracting agency which employs
you, you will not qualify for the §7(b} exemption. No
other exemnptions are available to you.

The application of §7 will continue as long as you
have a financial interest in the lease. If your partners
were to pursue the request for proposals and enter into a
lease with DMH and DCPO, the prohibition of §7
would continue to apply because, as a partner, you
would retain a financial interest in your partners’ lease
of the building space. Assuming that you terminated
the partnership and divested yourself of any ownership
interest in the building, your former partners would be
free to contract with DCPO and DMH.

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
EC-COX-84-141

FACTS:

You are a member of the General Court. You
would like to become involved, in your private capacity,

in a rehabilitation project. You and your business part-
ner, a non-state employee, would seek financing of the
project through an issuance of industrial development
revenue bonds. The issuance of such bonds is governed
by G.L. c. 40D. The bond issuance process occurs in the
following way. If a municipality decides, either by vote
of the city council or by vote of the town meeting, that it
is essential to the economic well-being of the municipal-
ity to attract new industry to or expand existing industry
in the city or town, it may establish an industrial
development financing authority. The municipality,
acting by or through the authority, has the power to
issue bonds to finance development projects consistent
with the purpose of ensuring the economic well-being of
the municipality. These bonds to not represent a debt of
the municipality but are payable solely from the income
or revenue received in connection with the development
project. Before a municipal authority can issue
industrial development bonds it needs to obtain a “Cer-
tificate of Convenience and Necessity” (certificate) from
the state Department of Commerce and Development
(DCD). Before the certificate can be issued, the local

'7G.L. c. 268A, §7{b) exempts a state employee other than a
member of the general count who is not employed by the contracting
agency or an agency which regulates the activities of the contracting
agency and who does not participate in or have official responsibility for
any of the activities of the contracting agency, if the contract is made
after public notice or where applicable, through competitive bidding,
and if the state employee files with the state ethics commission a state-
ment making full disclosure of bhis intercst and the interests of his im
mediate family in the contract, and if in the case of a contract for per-
sonal services (1) the services will be provided outside the normal working
hours of 1he state employee, (2) the services are not required as part of the
state employee’s regular duties, the employee is compensated for not more
than five hundred hours during a calendar year, and (3) the head of the
contracting agency makes and files with the state ethics commission a
written certification that no employee of that agency is available to per-

form thoie services as a part of their regular duties.
1/As a state employee, you are also subject to the mandatory dis:

qualification proceduses of §6 if matters come before you affecting the
financial interests of a business organization of which you are an officer.
Inasmuch as the matters requiring your official participation do not
affect the financral interests of DEF, §6 will not limit your activities.
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financing authority has to submit a certificate applica-
tion to the Massachusetts Industrial Finance Agency
(MIFA) containing all the particulars of the develop-
ment project and the propesed bond issuance.!/ MIFA
reviews the application to ensure, among other things,
that it complies with the purposes of the statute, that
the developer is a responsible party, that the public
interest is protected, and that all financing arrange-
ments are adequate. If, after review, MIFA makes a
favorable recommendation to DCD, DCD promptly
issues a certificate, If the MIFA recommendation is
unfavorable, it must state its reasons and offer the appli-
cant an opportunity to submit an application amended
so as to meet MIFA's objections. MIFA also has the
authority to impose conditions that it deems to be in the
public interest on any proposal before it, for example,
requiring the local authority to award construction con-
tracts only after competitive bidding.

QUESTION:

Does G.L. c. 268A permit you to participate as a
developer in a project to be financed by an issuance of
industrial development revenue bonds?

ANSWER:
Yes, subject to certain limitations.
DISCUSSION:

As a member of the General Court you are a state
employee and therefore are subject to the provisions of
G.L. c. 268A, the conflict of interest law, The sections
of the law applicable to the question you have asked are
§§4, 7 and 23.

I. Section 4
Section 4 provides in relevant part that no state
employee may act as agent or attorney for anyone other
than the commonwealth or a state agency in connection
with any particular matter?/ in which the com-
monwealth or a state agency is a party or has a direct
and substantial interest, Members of the General Court
are exempt from this provision, however, no member
may personally appear for any compensation other than
his legislative salary before any state agency unless:
(1) the particular matter before the
state agency is ministerial in nature; or
(2) the appearance is before a court of
the commonwealth; or
(8) the appearance is in a quasi-
judicial proceeding.
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For the purposes of this paragraph, ministerial
functions include, but are not limited to, the filing or
amendment of: tax returns, applications for permits or
licenses, incorporation papers, or other documents. For
the purposes of this paragraph, a proceeding shall be
considered quasi-judicial if:

(1) the action of the state agency is
adjudicatory in nature; and

(2) the action of the state agency is
appealable to the courts; and

(3) both sides are entitled to represen-
tation by counsel and such counsel is neither

the attorney general nor the counsel for the

state agency conducting the proceeding.

Even though the financing for your proposed develop-
ment would come primarily from industrial develop-
ment revenue bonds issued by a local authority, MIFA,
which is a state agency, obviously has a direct and
substantial interest in any bond issuance as evidenced by
G.L. c. 40D, §12. Thus you could not, under §4,
appear personally for compensation before MIFA in
connection with the local authority’s application for a
certificate because such an appearance would not be in
relation to a ministerial matter or a quasi-judicial pro-
ceeding. See e.g. EC-COI-84-79.%/

2. Section 7

Section 7 provides in relevant part that a state
employee may not have a financial interest, directly or
indirectly, in a contract made by a state agency in which
the commonwealth or a state agency is an interested
party. The Commission has held in the past that a bond
is a contract. See e.g., EC-COI-83-113, 85-147.
However, even though you probably would be con-
sidered to have an indirect financial interest in the pro-
spective bond issuance, the bonds are to be issued by a

1/According to G.L. c. 40D, §12, the application does not need to
give MIFA any documentation as to the price at which the bonds are o be
sold ar matters dependent on such price, such as redemption provisions.

*, For the purposes of G.L. c. 268A, "particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contraci. claim, controversy, charge,
accusation. arrest, decision, determination, finding, but excluding enact.
ment of general legislation by the general court. .. G.L. c. 26BA, §1(k}).

3, This citation refers 1o a previous advisory opinion issued by the
Commission, including the date it was issued and its identifying number.
Copies of this and all other advisory opinions are available for public
inspection, with identifying information deleted, at the Commission
offices.



municipal authtority rather than by a state agency or
authority. The fact that MIFA is involved in the
issuance of the bonds does not make MIFA a party to
any contract. Therefore §7 does not prohibit you from
engaging in the development project.4/

3.  Section 23

As a state employee, you are also subject to the
provisions of G.L. c. 268A, §23 which, in relevant part,
prohibit you from using your official position to secure
unwarranted privileges for yourself or others and, by
your conduct giving reasonable basis for the impression
that any person can unduly enjoy your favor in the per-
formance of your official duties. In view of the approval
role which MIFA will play in the issuance of the bonds
to finance your project, your official dealings with
MIFA should be guided by the §23 principles. In par-
ticular, should you be called upon to vote on legislation
affecting MIFA during the period of MIFA’s considera-
tion of the bond approval, you might be creating the
impression that you will unduly favor MIFA. To avoid
raising such questions, the safest course would be for
you to refrain altogether from any official dealings with
MIFA during the period of its consideration of the bond
approval. See, EC-COI-84-56.

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-142

FACTS:

You serve on a full-time basis as the assistant town
clerk in town ABC. You were initially appointed by the
town clerk to this position in (date omitted) and have
been reappointed every three years. In 1983, you were
appointed by the town manager as a member of the
board of health, In that position you receive annual
compensation of six hundred dollars and serve for an
average of ten hours weekly. Prior to your appointment
as a board of health member, the town manager placed
an advertisement in the local newspaper seeking appli-
cants, reviewed your resume together with others, and
interviewed you.

‘/We need not consider limitations imposed by G.L. ¢. 268A on your
partner's activities since, according to the information you have given us,
§5 appears to be inapplicable.
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QUESTIONS:

1. Does G.L. c. 268A permit you to maintain
your paid board of health position while also serving as
assistant town clerk?

2. Assuming that you do not qualify for an
exemption under G.L. c. 268A, §20 which would per-
mit you to maintain the two positions, are you eligible
under the exempting language of St. 1984, c. 5?

ANSWERS:

1. Yes, but only if you reduce your annual hours
worked as 2 board of health member and receive an
exemption from the board of selectmen,

2. No.

DISCUSSION:

1. Section 20(b)

In your capacity as assistant town clerk, you are a
municipal employee for the purposes of G.L. c. 268A
and are therefore subject to the restrictions of G.L. c.
268A, §20. This section generally prohibits municipal
employees from having a financial interest in a second
contract made by a municipal agency of the same town.
Employment contracts and other arrangements by
which individuals perform services in exchange for com-
pensation are treated as contracts for the purposes of
§20. See, In the Matter of Kenneth R. Strong, 1984
Ethics Commission - Your position with the board
of health gives you a financial interest in a municipal
contract, Therefore, absent your compliance with one
of the statutory exemptions, your receipt of compensa-
tion from the board of health will place you in violation
of G.L. c. 2684, §20.

On the basis of the Commission's review of the
exemptions potentially available under §20, you appear
to be eligible for one. Paragraph (b) exempts from the
§20 prohibition

a municipal employee who is not employed by

the contracting agency or an agency which

regulates the activities of the contracting

agency and who does not participate in or
have official responsibility for any of the ac-
tivities of the contracting agency, if the con-
tract is made after public notice or where
applicable, through competitive bidding, and

if the municipal employee files with the clerk

of the city or town a statement making full

disclosure of his interest and the interest of his

immediate family; and if in the case of a con-
tract for personal services (1) the services will




be provided outside the normal working hours

of the municipal employee, (2) the services are

not required as part of the municipal

employee's regular duties, the employee is

compensated for not more than five hundred
hours during a calendar year, (3) the head of

the contracting agency makes and files with

the clerk of the city or town a written cer-

tification that no employee of that agency is

available to perform those services as part of
their regular duties, and (4) the city council,
board of selectmen or board of aldermen
approve the exemption of his interest from

this section. . .

As assistant clerk, you do not participate in, have
official responsibility for, or regulate the activities of the
board of health. The publicly advertised process by
which you were appointed as a board of health member
was sufficiently open to satisfy the “public notice” condi-
tion. See, E-COI-88-95; 83-97. Further, your board of
health services are not required as part of your assistant
clerk duties and are performed outside of your normal
assistant clerk working hours. However, in order to
qualify for the exemption, you must satisfy the following
conditions:

(a) your annual hours of service as a
board of health member must be reduced to

five hundred;

(b) you must file a written notice to the
town clerk disclesing your financial interest in

the board of health contract;

(c) the town manager must file a writ-

ten certification concerning the non-

availability of board of health employees to

perform your services and
(d) the board of selecitmen must
approve the exemption of your financial

interest from §20.

Aside from §20(b), no other exemptions are available to
you under §20. If you are unable to satisfy the §20(b)
conditions, you may maintain your board of health
position but must forego the annual salary for the
position.'/

2, St.1984,c. 5

Assuming that you do not qualify for the §20(b)
exemption, the Commission advises you that the
recently-enacted amendment to G.L. c. 41, St. 1984 c.
5, entitled “an act relative to the compensation of cer-
tain city and town clerks,” will not apply to you as an
assistant clerk. This statute provides that
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[n]otwithstanding the provisions of
chapter two hundred and sixty-eight A, any
clerk of a city or town who also serves in any
other position for such city or town may in
addition to any compensation to which he
may be entitled as such city or town clerk
receive such additional compensation for such
additional services as the selectinen, town
meeting, town council er mayor and city
council may provide.

It is not entirely clear whether the statute applies to all
individuals who are employed in clerks offices, includ-
ing assistant clerks, or merely to those individuals who
hold the position of city or town clerk. For the following
reasons, the Commission concludes that the latter con-
struction is more appropriate and that the General
Court did not intend to supersede the application of
§20(b) to you as an assistant clerk.

The 1984 amendment was added to an existing
chapter of the General Laws, G.L. c. 41, which ad-
dresses the powers and duties of municipal clerks. Sec-
tions 18 and 19 of G.L. c. 41 authorize the establish-
ment of the positions of assistant city clerk and assistant
town clerk and give the positions an identity separate
from their appointing officials. Had the General Court
intended to include assistant clerks within the new
exemption, it could easily have expressed that intent.

An examination of the legislative history which
culminated in the passage of St. 1984, c. 5 also confirms
the limtited scope of the amendment. The original
legislation, 1984 Senate Document No. 1190, was filed
by the Massachusetts City Clerks Association and was
entitled “an act to further define the powers and duties
of city and town clerks." All of the written testimony
submitted to the Joint Committee on Local Affairs dur-
ing its hearing on the bill, as well as the Committee
staffs own analysis of the bill, indicate that the scope
was intended to apply only to those individuals who
serve as town clerks. There is no suggestion that either
the sponsors or committee regarded the scope of the bill
to be broader.

Further, the Commission’s construction is guided
by sound policy considerations. The prohibition of §20
reflects a strong legislative policy designed to discourage

1/You are also a “municipal employee” as a board of health member,
Because your position has been classified as a position held by a special
municipal employee, your financial interest in your assistant clerk con-
tract falls within the §20(c) exemption for special municipal employees.
However, you should disclose to the town clerk your dual employment
arrangement



employees from using their insider status to gain multi-
ple contracts, and to make opportunities for such con-
tracts available to the non-employee public. Absent a
clearly-expressed legislative intention to override the
provisions of G.L. c. 268A with respect to assistant town
and city clerks, the Commission will not presume that
intent. This construction is consistent with the maxim
that statutes granting exemptions from clearly artic-
ulated public policy obligations should be construed
narrowly. See, Colorado Department of Social Services
v. Department of Health and Human Services, 558 F.
Supp. 337 (D Colo., 1983); Department of Environ-
mentzl Quality Engineering v. Hingham, 15 Mass,
App. 409, 411 (1983).

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
NO. ECCOI-84-144

FACTS:

You are the chairman of a state board of registra-
tion (Board). Among the Board’s powers is the approval
of applications for certain licenses (identifying informa-
tion omitted). The Board may require either an oral or
written examination, depending on certain factors.!/
The board is not limited to granting a fixed number of
annual approvals, and will grant such approvals to any
qualified applicant.

One of the Board members, has applied to the
Board for approval of a certain license.

QUESTION:

Does G.L. c. 268A permit you to review and deter-
mine the merits of the application of one of your Board
members?

ANSWER:
Yes, subject to the conditions set forth below.?/
DISCUSSION:

As a member and chairman of the Board, you are
a “state employee” for the purposes of G.L. c. 268A. As
a state employee, you are subject to the restrictions of
G.L. c. 268A, §23(92)(3) which prohibits you from, by
your conduct, giving reasonable basis for the impression
that any person can improperly influence or unduly
enjoy your favor in the performance of your official
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duties, or that you are unduly affected by the kinship,
rank, position or influence of any party or person. Issues
under this section inevitably arise when members of a
state agency must evaluate the qualifications of one of
their peers. Absent safeguards, the process may create
the perception in the eyes of the public, and, more
specifically, of individuals who are competing with the
member applicant, that the member will receive more
favorable treatment than outsiders with similar
qualifications.

One safeguard to protecting the integrity of the
process applies not to you but to the member
applicant.3/ These safeguards require that the member
disqualify himself from any official participation*/ in
the consideration of his application, G.L. c. 268A, §6,
and refrain from using his official position to secure an
unwarranted privilege or exemption for himself, G.L. c.
268A, §23(12)(2) (for example, by expediting the pro-
cessing of his application).

With respect to your situation, nothing in G.L. c.
268A inherently prohibits you from evaluating the
qualifications of the member applicant. See, EC-
COI-84-40 in which the Commission issued an opinion
to one of its members secking guidance on the propriety
of his remaining on the Commission while serving as the
City of Boston Corporation Counsel. However, you
should be aware that the more objective the process of
evaluating the merits of the member applicant is, the
less likelihood there will be that the Board has created
the impression of undue favoritism. To the extent that
the Board will be reviewing the member's application
pursuant to the objective standards of (identifying
regulation omitted), there are relatively few oppor-
tunities in the process for subjective bias by the review-
ing members. In particular, the decision as to the kind

'/ (Identifying regulation omitted)

%/ Altheugh this advisory opinion is addressed 1o you, you may sharc
the information with the six other Board members who are similarly
situated,

*/1f deemed desirable, the member applicant may seck a formal
advisory opinion from the Commission addressing in more detail the
limitations of G,L. ¢. 268A.

*/Far the purposes of G.L. c. 268A, “participate” is defined as par-
ticipate in agency action or in a particular matier personally and substan
tially as a state, county or municipal employee, through approval, disap
proval, decision, recommendation, the rendering of advice, investigation
or otherwise. G.L. c. 268A, §1(j).

{

!



of examination to be administered, i.e., oral as opposed
to written, is determined by objective criteria. You
should bear the principles of §23(2)(8) in mind,
however, in administering and evaluating the members’
oral examination.®/ In that regard, it is suggested that
you make a full written record of the reasons supporting
whatever decision you reach on the application.

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-145

FACTS:

You are a justice of the District Court Department
of the Trial Court of the Commonwealth. As the first
justice of the ABC Division of the Department, you are
the administrative head of that division and of its per-
sonnel, pursuant to G.L. c. 211B, §10 and G.L. c. 218,
§6. Among the types of personnel employed in your
division are clerks, assistant clerks, and courtroom pro-
cedures clerks. Clerks and assistant clerks are positions
created and provided for by statute. In contrast to these
positions, courtroom procedures clerks are not statutor-
ily established positions. The procedures clerk position is
essentially a clerical one which pays a lower salary and
which does not carry with it the same authority that
clerk and assistant clerk positions have.

Pursuant to G.L. c. 276, §57 clerks and assistant
clerks are authorized to collect bail from persons who
have been arrested for committing criminal offenses.'/
That section also provides for the appointment by
justices of the superior court of special bail commis-
sioners who are authorized to collect bail from criminal
defendants. These bail commissioners perform their ser-
vices when the courts are not in session, and they are
permitted by court rules to collect a set fee for their ser-
vices from any defendant they admit to bail.

QUESTION:

Does G.L. c. 268A permit courtroom procedures
clerks to serve as bail commissioners, pursuant to G.L.
c. 276, §57?

ANSWER:

No.

*/Enclosed is a copy of the Code of Conduet for Employees of the
Division of Registration in the Executive Office of Consumer Affairs.
Some of the provisions, notably §1, 3. and 4 supplement the principles
discussed above,

DISCUSSION:

Courtroom procedures clerks are state employees
as that term is defined in G.L. c. 268A%/ and as such
are subject to the provisions of that statute. The section
of the law applicable to the question you have asked is
§4. Section 4 provides in pertinent part that no state
employee shall otherwise than as provided by law for the
proper discharge of official duties, directly or indirectly
receive or request compensation’/ from anyone other
than the commonwealth in connection with a particular
matter!/ in which the commonwealth or a state agency
is a party or has a direct and substantial interest. In EC-
COI-83-143%/ the Commission addressed the question
of whether a full-time state employee could also serve as
a bail commissioner. Its conclusion was that such an ar-
rangement was prohibited by §4 for the following
reasons. First, the fee received by bail commissioners
constitutes compensation originating from someone
other than the commonwealth or a state agency,
specifically the defendant. Second, the bail commis-
sioner’s fee is received in connection with a particular
matter, in this case an arrest, judicial proceeding or
determination. Third, the commonwealth is a party
and has a direct and substantial interest in the matter
because it involves an arrest pursuant to a violation of
the state’s criminal laws, and any ensuing judicial pro-
ceedings would be brought by the commonwealth
against the defendant. Last, the Commission concluded

V/Although G.L. c. 276, §57, in listing those people who arc
authorized to take bail, states thae district court clerks are permitied to do
50, the “Rules Governing Persons Authorized to Take Bail” promulgated
by the superior court indicate that district court clerks and assistant clerks
are authorized to do so.

*/For purposes of G.L. c. 268A, “state employee™ is defined in rele-
vant part as a person performing services for or holding an office, posi
tion, employment, or membership in a state agency, whether by election,
appointment, contract of hire or engagement, whether serving with or
without compensation, on a {ull, regular, part-time, intermittent or con-
sultant basis, including members of the general court and executive coun
cil. G.L. c. 2684, §i(q).

1/Far purposes of G.L. ¢. 268BA, “"compensation” is defined as any
maney, thing of valuc or economic benefit conferred on or received by
any person in return for sevices rendered or 1o be rendered by himself or
another. G.L. c. 2684, §1(a).

¢/For the purposes of G.L. c. 268A, “particular matter” is defined as
any judicial or other proceeding, application, submission, request for a
ruling or other determination, contract, claim, controversy, charge.
accusation, arrest, decision, determination, finding, but excluding enact-
ment of general legislation by the general court and petitions of cities.
towns, counties and districts for special laws related to their governmental
organizations, powers, duties, finances and property. G.L. ¢, 26BA.
§H(k).

3/This citation refers to a previous Commission advisory opinion
including the year it was issucd and its identilying number. Copies of this
and all other advisory opinions are available for public inspection, with
identifying information deleted, at the Commission offices.



that the fee was not provided for by law for the proper
discharge of official duties since it was not being
received by the bail commissioner in connection with
the duties he performed in his full-time state job. In
terms of whether the fee in question is provided for by
law in the proper discharge of official duties in the facts
you have presented, it is clear from a reading of G.L. c.
276, §57 and the accompanying rules that courtroom
procedures clerks are not specifically authorized to do so
in the performance of their duties, Therefore, the Com-
mission concludes that a courtroom procedures clerk’s
receipt of a fee for acting as a bail commissioner would
constitute a violation of G.L. c. 268A, §4.

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-146

FACTS:

You currently serve as a full-time employee in the
governor's office. (Identifying information omitted).
You are considering leaving the governor's office to
work for ABC, a lobbyist, You plan to serve as a lobbyist
before the legislative branch, the budget bureau of the
Executive Office of Administration and Finance, and
the Executive Office of Human Services.

QUESTION:

During the one-year period after leaving the gover-
nor'’s office, does G.L.c. 268A permit you to serve as
legislative agent before the General Court, the budget
bureau, or the Cffice of Human Services?

ANSWER:

You may serve as legislative agent before the
General Court, the budget bureau and office of human
services, subject to the limitations set forth below.

DISCUSSION:

As a full-time employee in the governor's office,
you are a “state employee” for the purposes of G.L. c.
268A. The provisions of G.L. ¢. 268A apply to your
activities both during the period in which you remain a
state employee, and during the period following the ter-
mination of your employment with the governor's
office.
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1. Current Limitations

As a state employee, you are subject to the stan-
dards of conduct contained in G.L. c. 268A, §23. Two
provisions are relevant to your situation. The first, §28
(§2)X3) prohibits you from, by your conduct, giving
reasonable basis for the impression that any person can
improperly influence or unduly enjoy your favor in the
performance of your official duties, or that you are
unduly affected by the kinship, rank, position or influ-
ence of any party or person. Issues under this section
would arise if, during the period of your negotiation or
arrangement for future employment with ABC, you are
called upon by the governor’s office to review and make
a recommendation concerning legislation in which ABC
has been involved as legislative agent. Inasmuch as your
current responsibilities are ministerial and do not
include a substantive review of the merits of legislation,
you will not be creating the impression of undue
favoritism toward ABC in your official capacity.
However, you should remain aware of the principles of
this paragraph.

Of greater importance are the restrictions con-
tained in §25(§3), which prohibit you from

(1) accepting employment or engage in

any business or professional activity which will

require you to disclose confidential informa-

tion which you have gained by reason of your

official pusition or authority;

(2) improperly disclosing materials or
data within the exemptions to the definition

of public records as defined by section seven

of chapter four, and were acquired by you in

the course of your official duties nor use such

information to further your personal interests.

In view of your insider status within the governor’s
office, you necessarily have access to strategic informa-
tion concerning the governor's position on legislation.
For example, in light of the expected legislative pro-
rogation during December, you have access to informa-
tion and strategy concerning bills which the governor
intends to sign or pocket veto. Because both the infor-
mation and strategy are confidential, you may not
disclose them to ABC or use them to further your per-
sonal interests.!/

*/'The mandatory disqualification and notification procedures con-
tained in G.L. ¢. 268A, §6 do not apply to your situation. Your involve-
ment does not rise 1o the level of “participation,” the matiers which you
review do not constitute “particular matters,” and the interest of ABC in
legislation for which it lobbies cannot be characterized as financial,



2. Post-Employment Limitations

Aside from the aforementioned confidentiality
provisions, the only restriction in G.L. c. 268A relevant
to your situation is §5(e), which provides as follows:

A former state employee or elected
official inciuding a former member of the
general court, who acts as legislative agent, as
defined in section 39 of chapter 3, for anyone
other than the commonwealth or a state agen-
cy before the governmental body with which
he has been associated within one year after
he leaves that body, shall be punished by a
fine of not more than three thousand dollars
or by imprisonment for not more than two
years, or both.?/

The one-year bar would clearly apply to your
legislative agent activities before the governor’s office,
but would not apply to your activities before the
Genera! Court. Whether §5(e) would also apply to your
activities before the budget bureau and Office of
Human Services, which are agencies within the ex-
ecutive branch, is less clear, The Commission has not
previously addressed the question of whether the scope
of the term “governmental body” in G.L. c. 268A, §5(¢)
applies to all executive branch agencies or merely the
particular state agency at which the person was
employed. For the reasons stated below, the Commis-
sion advises you that the §5(e) restriction will apply only
to your activities before the Governor's office.

The term “governmental body” is defined neither
in G.L. c. 268A, §5(e) nor in the definition provisions of
G.L. c. 268A, §1. However, the term is defined in G.L.
c. 268B, §1(h),*/ and the Commission concludes that
the General Court intended the G.L. c. 268B definition
of “governmental body” to apply to G.L. c. 268A, §5(e)
as well.

Both G.L. ¢. 268B and G.L. c. 268A, §5(¢) were
enacted in 1978 as the culmination of an effort to
strengthen the public’s confidence in its officials. See,
1978 House Doc. No. 5151; St. 1978, c. 210. Moreover,
both the Supreme Judicial Court and Commission have
confirmed the relationship between G.L. c. 268A and
G.L. c. 268B; specifically, that financial information
disclosed through G.L. c. 268B may identify potential
violations of G.L. c. 268A. See, Opinions of the
Justices, 375 Mass. 795, 810, 811; In the Matter of
John R. Buckley, 1980 Ethics Commission 2, 8.
Because the two laws were enacted contemporaneously
and relate to the same subject, the G.L. c. 268B defini-
tion of governmental body may be appropriately ap-
plied to G.L. c. 268A, §5(c) as well. See, Com-
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monwealth v. Baker, 368 Mass. 58 (1975); Pereira v.
New England LNG Co. Inc., 364 Mass. 109 (1973).

For the purposes of G.L. c. 268B, the governor's
office is treated as a different governmental body from
the executive offices such as administration and finance
and human services. Not only does the G.L. c. 268B,
§1(h) definition distinguish state agencies, but also G.L.
c. 268B, §3(j) expressly identifies the governor’s office as
a separate governmental body from the executive
offices. See, G.L. c. 268B, §3(j)(8), (9).*/

The application of the definition of governmental
body rests on the name and organizational location of
the agency rather than on the functional accountability
of one agency to another. Had the General Court in-
tended to incorporate into the definition those agencies
which are functionally accountable, it could have done
so. Cf. EC-COI-80-66 (application of §4 to special state
employees in matters pending in their state agency turns
on operational dependence of state agencies). Even ac-
cepting that the budget bureau plays a role in the gover-
nor'’s budget process, the governor has a deliberative
function separate from the budget bureau in determin-
ing budget priorities, deciding how much to recom-
mend in each line item of the annual budget, deciding
whether to veto a line item passed by the General Court,
and deciding whether and when to release funds. The
purpose of G.L. c. 268A, §5(c) was to establish a one-
year cooling off period for former state employees who
might otherwise be in a position to take undue lobbying
advantage of former associates whose loyalties they ac-
quired as state employees, The budget bureau is an
agency within the fiscal affairs division of the Office of
Administration and Finance, which in turn is an agency
under the governor. See, G.L. c. 7, §4B; c. 6, §17;c. 7,
§4. In view of the intervening state agency layers bet-
ween the budget bureau and governor's office, you will
not be in a position to take undue lobbying advantage of
your former associates.

1/ The two other paragraphs of §5 relevant to former state employees
will not limit your ABC activities, since the legislatien for which you
would lobby ABC in 1985 would not be a particular matter within your
previous responsibility.

3/G.L. c. 268B, §1(h) defines “governmental body™ as any state or
county agency, authority, board, bureau, commission, council, depart-
ment, division, ot other entity, including the general court and the courts
of the commonwealth.

1/Moreover, the Commission’s Rules regarding the designation of
public officials under G.L. ¢. 268B envision that certain governmental
bodies may be within the control of larger governmental bodies. See, 930
CMR 2.02(B).



Accordingly, the §5(e) restrictions will not apply to
your legislative agent activities before the budget
bureau or the Office of Human Services.

DATE AUTHORIZED: December 20, 1984

CONFLICT OF INTEREST OPINION
NO. EC-COI-84-147

FACTS:

The Board of Trustees of a state institution passed
a resolution to assist in establishing a holding company
for a system of non-profit and for-profit entities which
would help produce revenues for the state institution.
The board of the holding company would be selected by
the institution’s board, and would include four (4) in-
stitution or subsidiary trustees and two (2) persons
specifically identified by their institution positions.

QUESTIONS:

1. Would board members of the holding com-
pany be considered state employees within the meaning
of G.L. c. 268A?

2. If so, how would G.L. c. 268A apply to com-
pany Board members?

ANSWERS:

1. Yesl/
2. Company Board members would be subject to
the limitations set forth below.

DISCUSSION:

1. Status of a Company Board Members as
State Employees

Chapter 268A defines state employee as “a person
performing services for or holding an office, position,
employment, or membership in a state agency, whether
by election, appointment, contract of hire or engage-
ment, whether serving with or without compensation,
on a full, regular, part-time, intermittent or consultant
basis...” G.L. ¢. 2684, §1(q). The issue of whether
company Board members are considered state
employees therefore depends upon whether the holding
company is z state agency, which is defined by the con-
flict of interest law as “any department of a state govern-
ment including the executive, legislative or judicial, and
all councils thereof and thereunder, and any division,
board, bureau, commission, institution, tribunal or
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other instrumentality within such department and any
independent state authority, district, commission,
instrumentality or agency, but not an agency of a
county, city or town.” G.L. c. 268A, §1(p).

Prior opinions of the Commission have identified
several criteria useful to an analysis of whether a par-
ticular entity is a public instrumentality for the purposes
of G.L. c. 268A. The three deciding factors in this case
are

(a) the impetus for the creation of the
entity (e.g. legislative or administrative
action);

(b) the entity’s performance of some
essentially governmental function;

(¢} the extent of control exercisable by
government officials or agencies over the
entity.

None of these factors standing alone is dispositive.
The Commission considers the cumulative effect pro-
duced by the extent of each factor's applicability to a
given entity, as well as analyzing each factual situation
in light of the purpose of the conflict of interest law.
Keeping these precedents in mind, the Commission con-
cludes that the holding company's trustees would be
performing services for a state agency within the mean-
ing of c. 268A.

a. Creation

As a private corporation, the holding company
would be created by filing the necessary articles of
organization and bylaws with the Office of the Secretary
of State pursuant to G.L. ¢. 180. However, the impetus
for the formation of the holding company came from
the members of the institution Board, who are state
employees, in the form of a resolution to assist in the
establishment of [2 holding company to help produce
revenues for the institution]. [Citation omitted]. The
institution Board is presently the body which governs
the activities of the institution and its subsidiaries. The
Commission concludes that the creation of a corpora-
tion to perform a part of those duties, namely to main-
tain the competitiveness of one of its subsidiaries
through the development of new ventures, constitutes
the creation of an independent state instrumentality.
While it may be true that the holding company's
organizational structure is that of a corporation rather
than a traditional public sector agency or department,

!/This advisery opinion is based on the facts as you relate them to be
at the present time. 1t does not exclude the possibility of a different result
should those facts change,



the application of c. 268A cannot be conditioned on the
organizational status of an entity. In the Matter of
Louis L. Logan, 1981 Ethics Commission 40, 45. Just
as a housing authority is independent from municipal
government yet considered a municipal agency for
Chapter 268A purposes, the holding company’s
separate corporate identity under G.L. c. 180 does not
preclude it from being a state instrumentality within the
meaning of Chapter 268A. Moreover, the permanent
character of the holding company distinguishes it from
the temporary, ad hoc advisory role of those groups the
Commission has regarded as exempt from the definition
of state agency. Compare EC-COI-82-139; 82-81;
80-49. See also EC-COI-84-55.

b. Governmental Function

For the reasons stated above, the Commission finds
that the holding company will be performing an essen-
tially governmental function. The Commission
recognizes that the [list of the potential revenue-
producing activities of the holding company omitted]
are activities which can be either publicly or privately
performed. However, the underlying function of search-
ing out new revenue producers for the subsidiary is a
government function because the subsidiary is included
within the [institution], a state institution. The fact that
this function would be carried out by a corporation
organized under c. 180 does not change the character of
that function from public to private. Because the
Legislature has delegated to the institution Board the
responsibility for financing and managing the institu-
tion, which includes the subsidiary, efforts to protect the
financial viability of the subsidiary are within the do-
main of state responsibility.?/

Thus, it is the public purpose behind the develop-
ment of new sources of revenue, coupled with the inter-
relation between the holding company and the institu-
tion discussed below, which results in the holding com-
pany's performance of a governmental function.

c. State Agency or Government Control
Exercisable Over the Holding Company

The proposed bylaws of the holding company pro-
vide for the make-up of the company's Board of
Trustees as follows:

[Omitted citation refers to the four institution

or subsidiary trustees and the two persons

specifically identified by their instdtution

positions].
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Thus, six members of the company’s Board, which
“shall at all times consist of at least nine (9) but not
more than eleven (11) persons” will be institution-
affiliated public employees. Id. The Commission has
previously found that the fact that a majority of an
entity's Board of Trustees are public officials or
employees is not conclusive evidence that an entity is
public. See, e.g. EC-COI-84-65. Yet the proposed
bylaws of this company further provide that all com-
pany trustees “shall be selected by the institution Board
of Trustees from a slate of nominees approved by the
subsidiary's Board.” [Citation omitted]. In other words,
both the selection process and the composition of the
company’s Board of Trustees are state dominated.
Because that Board is entrusted with administering the
funds and directing the policy of the company, the
Commission concludes that the amount of state control
exercisable over the holding company via the selection
of its Board renders that company astate instrumentality.

2. Application of G.L. c. 268A to Company
Board Members

a. Section 8A

“No member of a state commission or board

shall be eligible for appointment or election

by the members of such commission or board

to any office or position under the supervision

of such commission or board. No former

member of such commission or board shali be

so eligible until the expiration of thirty days

from the termination of his service as a

member of such commission or board.”
Whether §8A precludes the appointment of an institu-
tion Board member to the company Board depends
upon whether the company is under the “supervision” of
the institution Board. The Commission has previously
found that an entity is not under the supervision of a
state board for §8A purposes where the entity is inde-
pendent from the board with respect to its finances,

*;Compare [citation omitted], whereby the Maryland Legislature
specifically created a private corporation 1o run the existing institution.
Until this legislative act was taken, the institution was considered a public
entity and its emplojees were subject to the state’s ethics law. Even in
passing the law, the Maryland Legislature recognized that the Corpora-
tion would still maintain important public entity attributes, and allowed
current employees 1o choose between retaining their state employee status
as institution employees or being considered purely private employees of
the new Corporation. [Citation omitted].



operational control and organization. EC-COI-84-25.
The factors the Commission considered in that opinion
included the following:

(1) absence of operational manage-
ment and regulation on the part of the
institution or board over the entity;

(2) the entity's utilization of its own
private counsel, accounting and printing
services; and

(8) the entity’s independence in fund-
ing, grant decisions and personnel decisions.
Based on these criteria, the Cornmission finds that

the company would not be subject to the direct
management and regulation of its activities by the insti-
tution Board. The ongoing operations of the company
will be managed by an Executive Director and other
staff. The company’s finances will be separate from the
institution’s, and the company will keep separate finan-
cial books and ledgers, retain its own accounts and
attorneys, and purchase its own goods and services.
From this absence of direct supervision on the part of
the institution or the institution Board, the Commission
concludes that §8A does not outright prohibit members
of the institution Board from being appointed as
members of the company's Board.?/

b. Section 7

Section 7 prohibits a state employee from having a
financial interest in a second state contract, The com-
mission finds that this prohibition is not applicable to
company Board members. All institution affiliated
members of the company Board are serving in that
capacity by virtue of their institution positions.
Therefore, the Commission finds that their service as
state employees for the company and the institution is
connected to only one state contract, their original insti-
tution contract. See EC-COI-84-148.

DATE AUTHORIZED: December 20, 1984

*/The threshold for finding “supervision” for §BA purpases is higher
than for finding the factor of “exercisable government control” in
establishing jurisdiction under c. 268A. The fact that company Board
members are selected by, and serve at the pleasure of che institution
Board esiablishes a sufficient nexus between the institution and the com-
Pany to bring the latter under the umbrella of the term state agency
within the meaning of c. 26BA. See Op. Auy. Gen. March 24, 1972, p.
105. That selection power dees not. however, consiitute “supervision”
under §BA,
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CONFLICT OF INTEREST OPINION
NO. EC-COI-84-148

FACTS:

You are a member of an unpaid state Committee
(Committee). (Description of enabling legislation omit-
ted). The Committee also disburses federal funds in the
form of grants to private non-profit agencies and state
agencies. ABC is among the state agencies which
receives funds from the Committee.

You have recently become employed by ABC.
Prior to assuming that position, you terminated profes-
sional associations which you had with two private agen-
cies which contract with ABC.

QUESTION:

May you remain a member of the Committee while
employed by ABC?

ANSWER:
Yes.l/
DISCUSSION:

As a member of the Committee, you are a state
employee as defined in the conflict of interest law, G.L.
c. 268A. Because you are unpaid for your Committee
membership, you are also a special state employee in
that position under G.L. c. 268A, §1(o).

Section 7 of the conflict of interest law prohibits a
state employee from having a financial interest in a con-
tract made by a state agency. It is clear that you have a
financial interest in your Department employment ar-
rangement which is considered a contract for §7 pur-
poses. However, the Commission concludes that the
Committee's enabling legislation calls for representatives
of ABC to serve on the Committee, and that the legisla-
tion contemplates that the Committee will have dealings
with the agencies its members represent.

(Discussion of identifying enabling legislation omit-
ted).

Thus, employees of ABC and other public agencies
were intended to serve on the Committee as con-
templated by the Governor in administering the federal

!/Te the extent that EC-COI-84-99, issued 10 you in August, 1984 is
inconsistent with this opinion. it is overruled,



act as well as by Congress in creating such an advisory
group. This means that it is by virtue of your employ-
ment arrangement with ABC that you are serving on
the Committee. Such a situation is analogous to a state
employee serving ex officio on a board or council.
Because service in both capacities is tied to one state
contract, i.e. the original state employment contract,
such an individual would not have a §7 prohibited
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financial interest in another state contract. Likewise,
the Commission concludes that your financial interest
does not violate §7 because it originates in your employ-
ment arrangement with ABC, the contract which forms
the basis for your Committee membership as well.

DATE AUTHORIZED: December 20, 1984






EC-COTI-84-1 — A state licensing official may open a
business employing his sons within the trade he licenses
provided that 1) he does not represent the business or
its employees before any state agency, 2) he does not
participate as a state official in any matter in which he
or 2 member of his family has a financial interest and
3) he strictly complies with the provisions of §23. The
latter requirement means that he must not convey to
his sons any confidential information regarding board
examinations or procedures and may not discuss with
board members or employees any complaints involving
his business, his sons, or his competitors.

*EC-COI-84-2 — A full-time employee of a town water
department may work after hours as a special police
officer for the town in accordance with a February,
1984 amendment to c. 268A, §20 which permits
municipal employees to work part-time in the “police,
fire, rescue, or ambulance department of a town or
any city with a population of less than 35,000 in-
habitants.”

EC-COI-84-3 — A town counsel may employ in his
private law practice a member of the board of select-
men provided the selectman does not participate, as a
selectman, in any matter affecting the financial in-
terest of the law firm, including the selection and terms
of employment of town counsel. Nor may the select-
man work as a law firm employee on legal matters
within the responsibility of town counsel.

EC-COI-84-4 — An official of the Office for Children
(OFC), which is responsible for approving applications
of governmental bodies that wish to serve as foster
home and adoption agencies, may serve on the
advisory board of a governmental body seeking such
approval. However, the official must refrain from any
involvement as an advisory board member in the
advisory board's application to the OFC and must
receive approval from his appointing official to con-
tinue supervising the OFC employees who will be
reviewing the application.

EC-COI-84-5 — Employees of a private corporation
which contracts with a state agency are not considered
state employees unless they have been expressly desig-
nated in the contract as persons for whose services are
being contracted.

*EC-COI-84-6 — A state official who serves as a
member of a board of directors of a corporation whose
activities are monitored by his state agency must ab-
stain from participating as a state employee in any
matter in which the corporation has a financial interest
including such matters as the approval of submissions.
Further, the state employee may not represent the cor-
poration or any of its clients before a state agency or
regulatory board.

EC-COI-84-7 — A state employee who drafted legisla-
tion for one state agency creating a program adminis-
tered by another state agency may assist the second
state agency in an uncompensated advisory capacity.
The state employee may also participate as a selectman
in approving the town's application for state aid under
the program.

EC-COI-84-8 — An employee of the state Banking
Commission may serve as a paid consultant and expert
witness in a lawsuit between a private party and a
state-chartered commercial bank.

EC-COI-84-9 — A former employee of the Appellate
Tax Board (ATB) who is now a2 municipal attorney is
prohibited from receiving compensation from or ac-
ting as an agent or attorney for any non-state party in
relation to any submission, application or determina-
tion in which he participated as a tax board employee.
The employee is also prohibited from appearing for
one year before any state agency in relation to par-
ticular matters which had been under his official
responsibility for two years prior to his resignation.

*EG-COI-84-10 — A state employee may serve as the
chairman of the board of directors of a bank, and may
maintain a substantial ownership interest in the bank,
subject to several conditions. The bank must divest its
financial interest in state contracts which do not
qualify for an exemption under §7. The employee may
not participate in his state capacity in any matter in
which either he or the bank has a financial interest,
and he may not act as the bank’s agent in its dealings
with state agencies.



EC-COI-84-11 — The conflict of interest law permits
an individual to work for a state agency while that
agency leases property from that employee’s adult
children.

*EC-COI-84-12 — A district attorney’s office may con-
tract with the Department of Public Welfare (DPW) to
prosecute non-support cases and may use these DPW
funds to augment the salaries of the employees of the
district attorney reflecting their increased respon-
sibilities provided the employees of the district attorney
receive one paycheck for their services.

*EC-COI-84-13 — A part-time employee of the
Massachusetts Rehabilitation Commission (MRC) has
a prohibited interest in his spouse’s contract with MRC
where 1) 80 percent of her income is derived from
MRC referrals, 2) the proceeds are deposited in the ac-
count of a professional corporation of which the state
employee is the majority shareholder and president,
and 3) the proceeds are used to pay for the office ex-
penses incurred in her MRC examinations.

*EC-COI-84-14 — A former municipal tax assessor
may privately assess property which he previously
assessed as a town employee because the second assess-
ment is a different particular matter from the first
assessment in view of changes made to the property
between the two assessments.

EC-COI-84-15 — A full-time police officer may be
awarded a contract to install radio system equipment
in his town’s fire department because he has complied
with the conditions for an exemption to §20.

*EC-COI-84-16 — The conflict of interest law does not
prohibit two agencies from contracting with eachother
where the heads of the agencies are married. However,
if the awarding commissioner becomes aware of a
significant breach of contract by the contracting
department and does not pursue that breach, there
would be a violation of §28. Nor could these commis-
sioners divulge to each other information acquired in
their official capacities that would further eachother’s
personal interests.

*EC-COI1-84-17 — A state employee who takes an un-
paid leave of absence for three months is not a state
employee for G.L. c. 268A purposes during the period
of the leave, and therefore would not violate §7 by hav-
ing a financial interest in a second state contract dur-
ing that period. However, a period of absence from

state employment due to vacations, holidays, personal
time or illness would not insulate that employee from
employee status; because during that perioed he would
be receiving commonwealth benefits attributable to
the leave period.

*EC-COI-84-18 — An unpaid appointee to the Special
Commission on Hazardous Waste Liability (Special
Commission) is a special state employee for purposes of
the conflict of interest law. As such the appointee
would be prohibited under §4 from receiving compen-
sation from anyone other than the Commonwealth or
acting as an agent for any non-state party in relation to
any findings of the Special Commission and in relation
to any special, as opposed to general, legislation pro-
posed by the Special Commission. Section 6 would pro-
hibit the employee from participating as a Special
Commission member in any “particular matter,” such
as special legislation, in which he or his corporation
had a financial interest. He could, however, par-
ticipate in issues that did not constitute particular mat-
ters but in which he or his corporation had a financial
interest such as public hearings, studies of pertinent
questions, and the submission of general legislation.

EC-COI-84-19 — A state police officer may serve as a
member of the board of directors of a local develop-
ment corporation, However, §4 would limit his
representational activities on behalf of the develop-
ment corporation. Under §6 the employee could not
participate as a state police officer in any “particular
matter” such as arrests, controversies and decisions in
which the development corporation has a financial
interest,

*EC-COI-84-20 — The activities of a law firm which
represents clients before a state agency are not
restricted on the basis of the employment of one of its
associates as a special assistant attorney general. As a
special state employee, the special assistant attorney
general, who by virtue of that position represents the
interests of the commonwealth, may not represent his
law firm's utility clients in matters before the state
agency where the Attorney General is or becornes an
intervenor if he works more than 60 days during the
year as a special assistant attorney general.

EC-COI-84-21 — The former chairman of a state task
force may now work for one of the groups represented
on that task force, because he would not be working on
matters in which he previously participated as a task
force member.



*EC-COI-84-22 — An investigator for a state regulatory

agency may either operate a business or be employed

by a business in the regulated area provided that:

1. he does not act as an agent for his own or
another's business with regard to applications for per-
mits or licenses or investigations carried out by his state
agency; .
2. he does not participate as a state employee in
matters relating to complaints and investigations of
competing businesses or in licensing determinations af-
fecting his or his employer's business, and

3. he strictly complies with the confidentiality
requirements of §23.

EC-COI-84-23 — A full-time investigator for a state
regulatory agency may provide cleaning, maintenance
and security services after hours to the general public
provided that:

1. he does not represent the cleaning/security
business in obtaining state contracts;

2. he refrains from investigatory complaints in-
volving businesses that hired him to do cleaning or
security or involving competitors of businesses that
hired him;

3. he complies with the conditions of §7 for ob-
taining contracts with the state, and

4. he does not use his state position to solicit
customers for his outside business.

EC-COI-84-24 — A town moderator and chairman of
a town by-law committee is 2 municipal employee for
the purposes of G.L. c. 268A. Because he is an
associate with a private law firm, rather than a part-
ner, the firm is not prohibited from representing
private clients in matters involving the town.

*EC-COI-84-25 — A former member of a state board
of regents may accept a position as executive director
of a non-profit corporation which assists programs for
a university. The 30-day waiting period contained in
§8A is not applicable because his position is not under
the supervision of the board.

EC-COI-84-26 — A member of a state regulatory
agency may also serve as an unpaid member of the
editorial board of a national journal. He may do so
under §4 because he will not be acting as an agent for
the journal or its board and will not be compensated.
Under §23 he must take great care not to exploit access
to confidential information about his state agency's
policies for the benefit of the journal and its board.

*EC-COI-84-27 — The receipt of lodging reimburse-
ment by a state employee does not create a financial
interest in a contract made by a state agency within the
meaning of §7. A one-time arrangement under which
a state employee would pay the lodging reimbursement
to another state employee for the use of the employee's
condominium would not violate §28. However, if
employed on a more frequent basis, it would become
an unwarranted privilege.

EC-COI-84-28 — A judge may serve as an unpaid
member of the board of directors of his health care in-
surer provided he does not act as the insurer's agent or
attorney in relation to a particular matter of direct and
substantial interest to the Commonwealth. He may not
participate, as a judicial officer, in any case involving
the financial interest of the insurer.

EC-COI-84-29 — A state police officer may also main-
tain a private law practice as long as he avoids those
matters in which the Commonwealth or a state agency
is a party or has a direct and substantial interest. He is
also prohibited from using resources available to him
as a police officer to further his private law practice.

*EG-COI-84-30 — An attorney who serves as a special
state employee for more than 60 days a year and who is
an associate in a private law firm may represent private
clients before state agencies, although not before the
agency employing him and not in cases where his agen-
cy is an intervenor.

*EC-COI-84-31 — A former state employee who
previously participated in the denial of an application
filed by a private institution, may not now work for
that institution in a new application to the former
agency because the application involves the same con-
troversy as the first application and is therefore the
same particular matter.

EC-COI-84-32 — A special state employee who is a
member of a board of examiners of a trade and is also %
the owner and president of a contracting firm
regulated by the board may contract with state agen-
cies other than his own board. He may not participate
in board decisions affecting the licensure of his own
business or his competitors.
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*EC-COI-84-33 — A full-time state employee whose
regular duties involved performing program services
for a state agency may not be paid additionally by that
agency to provide the same program services outside of
his normal working hours.

EC-COI-84-34 — A construction firm which is owned
by a state employee may be hired as a subcontractor
under a project receiving funding from the
Massachusetts Housing Finance Agency because the
employee qualifies for the exemption under §7(b).
That exemption allows a state employee to have a
financial interest in a state contract where the in-
dividual is not employed by the contracting agency
and does not participate in or have official responsi-
bility for the activities of that agency; the contract was
made after public notice; and the employee files a
disclosure statement with the Ethics Commission.

*EC-COI-84-35 — A full-time state university employee
may serve as a county commissioner and chairman of a
board of selecomen. However, he may not, while coun-
ty commissioner, continue to serve as the representa-
tive of the town to the advisory board to the county
commissioners. Nor may he, as county commissioner,
participate in decisions or parricular matters that af-
fect the financial interests of the town in a direct and
immediate way. As a state employee, he may not parti-
pate in any review of town proposals.

EC-COI-84-36 — A company owned by a county com-
missioner ma;" contract with a district court to perform
services. The contract would be with a state, rather
than a county agency, and so would not violate §14.
Likewise, the contract would not violate §11 because it
is not a matter of direct and substantial interest to the
county.

EC-COI-84-37 — A county employee may work for his
wife’s cleaning company under a contract with a
district court. The contract would not viclate §14
because it is a particular matter to which a state,
rather than a county agency, is a party. Likewise, the
contract would not violate §11 because it is not a mat-
ter of direct and substantial interest to the county.

*EC-COI-84-38 — A part-time official of a regional
housing authority is considered 2 special county
employee for the purposes of the conflict law. The
Commission defers to a state agency's ruling that he
may not also act as the attorney for a local housing
authority within the same region, based on potential
conflicts under §11 and §23 (12)(1). Section 11 would
not prohibit him from representing property owners

and municipalities in relation to state housing subsidy
applications and grants because they are not particular
matters of direct and substantial interest to the county.

*EC-COI-84-39 — A part-time city solicitor may
privately represent a defendant who was arrested by
state police for violations of state gambling statutes,
since the proceeding would not be a matter in which
the city was a party or had a direct and substantial in-
terest. The solicitor is also advised that his question
raises concerns under the Code of Professional Respon-
sibility.

*EC-COI-84-40 ~ A member of the State Ethics Com-
mission may also serve as the City of Boston (City) cor-
poration counsel, subject to several limitations. He
may neither participate as a Commission member in
any matter involving the City or employees of the City,
nor have access to confidential Commission materials
related to such matters. Further, he may not act as cor-
poration counsel in any matters falling within his of-
ficial responsibility a5 Commission member.

EC-COI-84-41 — A part-time management analyst
for a state agency may also serve as a management
consultant to a private corporation that receives some
funding as a vendor for that state agency. The
employee’s involvement in selecting a new executive
director for the corporation would not violate §4
because the selection would not be a matter of direct
and substantial interest to the state.

EC-COI-84-42 — A part-time employee of the depart-
ment of corrections may consult to a non-profit corpor-
ation because the consultation would be neither in
relation to a particular matter of direct and substantial
interest to the state nor paid out of department of cor-
rections funds.

EC-COI-8443 — A state employee who previously
worked for a state agency which administers a benefit
plan covering state employees may now consult to non-
state parties concerning benefit plans on the municipal
level. However, he may not act as the agent or attorney
for such parties before state agencies,

ECGCOI8444 — An attorney for a town and a
municipal agency may also be a candidate for and
serve as a member of the General Court, subject to cer-
tain limitations. As a candidate, §23 would prohibit
the exploitation of his public municipal positions in
connection with his political campaign. As a member
of the General Court, he would have to abide by the §4
and §6 legislator provisions as well as the §28 standards
of conduct.



EC-COI-84-45 — A former state employee is not pro-
hibited by §5 from assisting a municipal agency in
negotiations with a private company, even though con-
nected with the same project with which he was
associated as a state employee. The Commission does
not generally view an entire project as a particular
matter for §5 purposes, but rather evaluates the
various decisions, determinations and proceedings
related to a project and the former state employee’s
role in them.

*EC-CO1-84-46 — State institutional school teachers
who work for the Department of Education for ten
months annually are treated as special state employees
during the two month summer period. Such teachers
would not qualify for an exemption availabie to special
employees so as to allow them to teach in a summer
programn funded by DOE because they “participate in
the acrivities of the contracting agency” as DOE
teachers during the rest of the year. However, they
would qualify for a separate exemption since the
students in the program are recipients of public
assistance, and the other criteria of the public
assistance exemption are met.

*EC-COI-84-47 — A state employee who is negotiating
for future employment with a firm which prepares cost
reports which are submitted to his agency as part of the
agency approval process may not participate in the ap-
proval process for those businesses which submit
reports prepared by the firm.

*EC-COI-8448 — A selectman is a municipal
employee. Because the towns by-laws authorize select-
men to settle or defend lawsuits brought against the
town, a law pariner of the selecernan may not continue
to represent a plaintiff in a lawsuit against the town.

EC-COI-B449 — An employee of a non-profit cor-
poration which has a contract with the Departunent of
Mental Health (DMH) is not a state employee under
G.L. c. 268A where the contract between DMH and
his employer does not specifically contemplate using
his services.

*EC-COI-84-50 — A recently appointed member of a
local housing authority may retain her full-time posi-
tion as executive director of a private community ser-
vice organization which has programs involving the
housing authority, as long as she maintains safeguards
designed to insulate her from any overlapping func-
tions.

*EC-COI-84-51 — An employee of the Department of
Food and Agriculture (DFA) may not enter into a con-
tract with DFA for the sale of the development rights of
farmland which he owns.

EC-COI-84-52 — A municipal police officer may run
for the office of Governor’s Councillor. During his can-
didacy, the §23 standards of conduct will prohibit him
from using the resources of the Police Department to
further his candidacy. Once elected, he may continue
to serve as a police officer without violating §4 provided
that he does not act as a police officer in any matter
within the purview of the Council, pursuant to the §4
“municipal exemption.” He would also have to abide
by §6 and §23 restrictions regarding his dual govern-
mental positions.

*EC-COI-84-53 — A district court employee may not
participate in any cases in which his spouse, a private
attorney, has filed an appearance. The employee may
participate in ministerial acts in cases where members
or associates of the spouse’s lawfirm are involved, but
may not engage in any discretionary acts in such cases.

*EC-COI-84-5¢ — A former employee of the State
Ethics Commission may now work for the United States
Attorney in relation to a referral from the Commission.
Although he participated in the initiation and over-
sight of the Commission's investigation into the matter,
he did not participate in the referral of that matter by
the Commission, Section 5 therefore does not prohibit
his prosecution of the indictment related to the referral
report. However, provisions under the Code of Profes-
sional Responsibility might be relevant.

*EC-COI-84-55 — Members of the Statewide Health
Coordinating Council are state employees for the pur-
poses of G.L. c. 268A. To the extent that the Council's
by-laws propose conflict of interest standards which are
not any less restrictive than G.L. c. 2684, the Commis-
sion will defer to those standards.

*EC-COI-84-56 — A chairman of a legislative commit-
tee may also serve as a part-owner and attorney for a
private development team with respect to a proposal to
a municipal agency. Section 23 issues would be raised,
however, if he were to have dealings on behalf of the
teamn with people or entities which have a distinct and
unique interest before him in the General Court.



EC-COI-84-57 — A state employee may also serve asa
partner in an accounting firm, subject to certain
limitations. In particular, he may not perform
accounting services for clients in relation to proceed-
ings before any state agency, and his partner may not
act as agent for a person or business in connection with
any matter in which the state employee has partici-
pated or which is under his official responsibility.

EC-COI-84-58 — A bank officer may serve as an un-
paid appointee in a state position which involves the
supervision of financial investment, subject to certain
limitations. Under §6, he may not participate as a state
employee in investment decisions where his bank is a
potential recipient of those funds. However, his status
as a bank officer, standing alone, would not give him a
financial interest in investments his state board makes
with the bank.

EC-COI-84-59 — Following the filing of an appro-
priate disclosure statement under §7(d), a special state
employee may maintain her financial interest in a con-
tract made by a second state agency, inasmuch as she
neither participates in nor has official responsibility for
any of the activities of the contracting agency.

EC-COI-84-60 — A consultant to a state agency which
reviews budget requests submitted by a second agency
which employs the consultant’s spouse must refrain
from reviewing or making specific recommendations
affecting his spouse’s agency's budget requests.

*EC-COI-84-61 — A member of the General Court
may become involved in the marketing of real estate
tax shelters, provided he does not market those shelters
to persons at a time when they have a specific interest
in a piece of legislation pending before him, or to per-
sons who are subject to his direct authority. Following
the completion of his legislative service, he would not
be prohibited by §5 from marketing shelters since the
shelters were not matters in which he participated or
had official responsibility as a legislator.

EC-COI-84-62 — A part-time town counsel may con-
tinue to serve as an elected, unpaid member of a town
board, because his official responsibilities include ad-
vising all town departments except that board.

*EC-COI-84-63 — A state employee may not commer-
cially market, for his own benefit, devices which he
designed and developed in the course of his state
employment.
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*EC-COI-84-64 — G.L. c. 268A, §25 addresses the
suspension of persons under indictment for miscon-
duct. It does not, however, preclude resuming the pay-
ment of the salary of an indicted municipal employee
whose proceedings have terminated by 1) an accep-
tance by the court of a plea of nolo contendere, 2)
placement of the cases on file, 3) an agreement that
claims to salary for the pericd of indictment be relin-
quished, and 4) agreement that acceptance for the
plea of nolo contendere does not constitute a finding of

guilt.

*EC-COI-84-65 — The trustees of the George Robert
White Fund are not “municipal employees” for the
purposes of G.L. c. 268A. The Fund was created by an
individual's will, does not expend public funds, and
finances projects which are not essentially govern-
memtal functions. The trustees owe a duty of loyalty to
the Fund rather than the City of Boston, and any
redress for a trustee’s breach of that duty lies in the law
of trusts.

EC-COI-84-66 — Members of a grants review com-
mittee organized by the state Administering Agency
for Developmental Disabilities and drawn from within
and outside of state government to review and make
non-binding recommendations on funding proposals
are state employees within the meaning of §l(q)
because: they participate in a statutorily-required
disbursement of money, they must do their work
within substantive agency guidelines, they will become
a permanent part of the funding process, and they are
performing an essentially governmental function.

*EC-COI-84-67 — A par-time consultant to a
legislative committee may accept appointments from
state and federal courts to represent indigent criminal
defendants. He would not violate §4 because he is a
special state employee and has neither participated in,
nor had official responsibility for criminal prosecutions
in his state job. He would not have an impermissible
financial interest in a state contract because he would
qualify for an exemption available to a special
employee, as himself, who does not participate in or
have official responsibility for any of the activities of
the contracting agency.

EC-COI-84-68 — An unpaid member of the State
Board of Education (Board) may be employed by a
private vendor which is funded by another state agency
without violating §7. Although the Board issues regu-
lations which affect the agency, the interrelation does
not rise to the level of substantial participation or of-
ficial responsibility for the activities of the agency,
therefore qualifying her for a §7(d) exemption.



EC-COI-84-69 — A consultant may be employed on a
part-time basis by two state agencies, subject to the
conditions of §7(d). As a special state employee, he will
not have a prohibited §7 financial interest in more
than one state contract as long as he does not par-
ticipate in or have official responsibility for any of the
activities of the contracting agency and files a
disclosure of his financial interest in the contract with
the Ethics Commission.

*EC-COI-84-70 — A state agency head may use state
personnel and state-owned computers to key-punch
registration information for a national conference
where the conference is interconnected with the busi-
ness of that department, in furtherance of the public
interest and not toward partisan political ends, and his
appointing official approves the use of state resources

for that purpose.

*EC-COI-84-71 — A state employee, who is also an of-
ficer and board member of an organization which
plans to submit a technical assistance application to his
agency, will be subject to substantial limitations under
§§4. 6 and 23 with respect to the application and any
subsequent technical services rendered. Specifically,
§4(c) prohibits him from being the organization’s
agent concerning the application or before any state
agency, and §6 prohibits him from participating in the
agency review of the organization's application. He
would only be permitted to perform services under a
contract between the organization and his agency if he
followed the disclosure and determination procedures
of §6.

EC-COI-84-72 — A special assistant district attorney
may also serve as the part-time chairman of a munici-
pal commission within the same county. He would
violate neither §4 nor §17 because his activities and
salary in the municipal and state positions would not
be in relation to particular matters of direct and
substantial interest to the state and city, respectively.

EC-COI-84-73 — A counsclor employed by a state
agency may serve as an unpaid member of the board of
directors of a non-profit organization which has con-
tracts with her agency. However, she is prohibited by
§6 from participating as an agency employee in any
matter in which the organization or one of its com-
petitors has a financial interest. Such matters would in-
clude referral of her clients to the organization and
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funding applications submitted by the organization to
her agency. She is also prohibited by §4(c) from acting
as agent or spokesperson for the organization before

her agency.

EC-COI-84-74 — A full-time DMH employee may
receive additional state compensation for part-time
services performed within a 24-hour-a-day DMH facili-
ty provided he meets all the conditions of the social ser-
vices exemption to §7. Such criteria include not being
compensated for more than four hours (at a rate not
exceeding step one of job group XX of the general
salary schedule) in any day in which he is otherwise
compensated by the commonwealth, and a certifica-
tion by the-head of the facility to the Ethics Commis-
sion setting forth the critical need for the employee's

. Services.

EC-COI-84-75 — A town clerk is required by Chapter
409 of the Acts of 1983 to provide a copy of G.L. c.
268A. §23 only to those appointed or elected officials
to whom she administers an oath of office following the
January 1984 effective date of Chapter 409.

EC-COI-84-76 — A city council member may pur-
chase for development some land located in the city.
However, he is prohibited by §19 from participating as
city councillor in connection with any matter in which
he or a business organization with which he is
associated has a financial interest, for example issues
about zoning or building permits, or industrial revenue
bonding. He would be prohibited by §17(c) from act-
ing as agent or attorney for the development project
before any city agency or other forum in connection
with any matter in which the city is a party or has a
direct and substantial interest,

EC-COI-84-77 — Section 7, which prohibits a state
employee from having a financial interest in a contract
made by a state agency, clearly prohibits an individual
from collecting two full-time state salaries. However,
§7(d) exempts from that prohibition a special state
employee who neither participates in nor has official
responsibility for the activities of the contracting agen-
cy. Thus, a DMH employee could maintain her full-
time faculty position at a state university if the hours in
her DMH position were reduced to enable her appoint-
ing official to classify her position as that of a special
state employee.



*EC-COI-84-78 — An assistant town counsel may have
a private law practice on the side and share office space
with two other attorneys. He may also perform legal
work for one of the other attorneys without violating
§17 as long as he does not work on any matter in which
the town is a party or has a direct and substantial in-
terest. However, the attorneys must be careful to avoid
creating the public appearance of a partnership or
§18(d) will place limits on their activities in connection
with clients they represent in matters in which assistant
town counsel participates as a municipal employee. In
this regard the municipal employee’s name should not
be linked with the other two attorney's names in the
law office title on the letterhead. To avoid raising
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issues under §23 his name should not appear in any
form on the letterhead of the attorney he shares space
with when the letterhead is used in connection with
matters that other attorney has involving the town.

*EC-COI-84-79 — Under the special provisions of §4
applicable to legislators, a member of the General
Court who is also an attormey may not represent a
client for compensation in an inquiry before a state
agency where (1) the inquiry is not ministerial, (2) the
inquiry is not a quasi-judicial proceeding, and (3) the
appearance is not before a court of the Common-
wealth. It is immaterial that the inquiry could possibly
lead to a court proceeding by some other state agency.



*EC-COI-84-80 — Employees of a large public agency
which leases space to a sandwich shop may accept 2 ten
percent sandwich discount which is also available to
other neighboring public and private employees.
However, those agency employees who are directly
involved in the negotiation and monitoring of the lease
should establish safeguards to avoid creating the
impression that they will unduly favor the sandwich
shop.

*EC-COI-84-81 — A member of the state board of
registration of nursing may also serve as an unpaid
member of a nursing school accreditation board within
the National League of Nursing (NLN). She may act
on behalf of the NLN because the accreditation deci-
sions are not matters of direct and substantial interest
to the commonwealth. Further, the NLN will not have
a financial interest in any decisions or other particular
matters in which she participates as a board of registra-
tion member.

EC-COI-84-82 — A full-time state employee may also
serve as an officer and director of a corporation which
receives funding from state agencies, subject to several
limitations. She may not solicit contracts or otherwise
act as the corporation’s agent with respect to its fund-
ing applications because such contracts and applica-
tions are particular matters of direct and substantial
interest to the state. She must also avoid participation
as a state employee in any contract proposal submitted
by the corporation.

EC-COI-84-83 — A state employee may not solicit
funds on behalf of a non-profit corporation before
state agencies or private associations with whom the
employee works in his state position. Because the cor-
poration for which he is an officer has a financial inter-
est in its funding proposals, he must refrain from par-
ticipating in those proposals as a state employee.

EC-COI-84-84 — A state employee may consult after
hours with a private company on an out-of-state pro-
ject which is not a matter of direct and substantial
interest to the commonwealth. However, should his
state duties involve reviewing work proposed by the
company, he must establish safeguards with his ap-
pointing official to avoid creating the impression that
he will unduly favor the company.

EC-COI-84-85 — A Department of Mental Health
employee may also be paid under a second state con-
tract to transport recipients of public assistance,
because the employee satisfies the public assistance
exemption conditions under §7,

¥EC-COI-84-86 — In view of the operational inde-
pendence of the Brockton District Court and the
Boston Juvenile Court, a psychiatrist may consult part-
time with both courts following the filing of a financial
disclosure statement under §7(d).

*EC-COI-84-87 — Absent a gubernatorial exemption
under §7(e), a member of the designer selection board
(DSB) would violate §7 if his firm entered into an
architectural and engineering contract with the state
Executive Office of Communities and Development.
The member would not qualify for the other exemp-
tion available to special state employees because of the
DSB'’s official responstbility over the EOCD selection
procedures.

EC-COI-84-88 — A former municipal employee may
now represent a client with whom he had official deal-
ings while serving as a municipal employee, because
the negotiations involve new matters in which he did
not previously participate. He may not disclose to his
client confidential information which he acquired in
his former position.



*EC-COI-84-89 — A municipal attorney’s association
with two other attorneys in a corporation separate
from his law practice does not constitute a partnership
within the meaning of the statute. He may not act as
attorney or agent for the corporation in any pro-
ceeding before any municipal agency on any matter in
which the town is a party or has a direct and substan-
tial interest. He may not participate in his municipal
capacity on any matter in which he or his corporation
has a financial interest.

*EC-COI-84-90 — A school committee member would
violate §20 if one of his partners in a profit-sharing
partnership received money under a contract for per-
forming legal services for the school committee. Sec-
tions 19 and 23 further prohibit the school committee
member from participating as a member in matters in
which the partner has a financial interest, such as the
decision to retain the partner.

EC-COI-84-91 — A town counsel may also serve as the
counsel to a local housing authority only if he satisfies
all the criteria of the §20(b) exemption.

*EC-COI-84-92 — A member of a municipal commis-
sion will not be deemed to have a financial interest in
his emancipated son's employment contract with the
commission, because the member has no legal duty to
support his son. However, the member must refrain
from participating in any commission personnel deci-
sion affecting his son’s financial interest, and must
abstain from any discussion with other commission
members concerning his son’s employment,

*EC-COI-84-93 — An attormey may not serve as a
member of a state agency while also consulting for the
Attorney General in a proceeding challenging the state
agency. However, he may continue his consultation for
the Attorney General in other proceedings which do
not directly involve the state agency.

*EC-COI-84-94 — A consultant specifically named in a
contract between a court-appointed Special Master
and a state agency is considered a state employee by
virtue of his performing services for instrumentalities of
the court. During the term of the contract, he will be

subject to the provisions of §4 and §23 with regard to
his outside professional activities, The restrictions of §5
will apply to any partners, and to his own outside activ-
ities once he leaves his state consultant position.

EC-COI-84-95 — A state employee is prohibited by
§4(c) from acting as his corporation’s representative or
spokesperson before any state agencies. Moreover, as
long as he remains a state employee and maintains his
ownership interest in the corporation, any contracts
with the state will have to comply with the §7(b)
exemption conditions.

*EC-COI-84-96 — A municipal planning board
member is prohibited by §19 from participating in a
decision on the issuance of a special permit since he
owns land which abuts the proposed development. He
is ineligible for either exemption under §19(b) because
(1) he is elected, and so cannot be exempted by his
appointing official, and (2) his interest is unique and
not “shared with a substantial segment of the popula-
tion of the municipality.”

EG-COI-84-97 — A private attorney may represent
clients before a Board for which his spouse is general
counsel because his spouse is screened from all contact
with matters in which he or his associates are involved.
However, as a municipal employee under contract
with a municipal council, he may not represent private
clients before a board or council of the municipality.

*EC-COI-84-98 — School committee members who
have immediate family members teaching in the school
systern are subject to §19 and §23 restrictions on their
participation in teacher-related matters. Any financial
interest, no matter how small, will trigger the §19 pro-
hibition against participation in matters in which an
immediate family member has a financial interest;
however, that interest must be direct and immediate,
or reasonably foreseeable.

EC-COI-84-99 — Absent a gubernatorial exemption
under §7(e), a state employee may not simultaneously
serve as a member of a state committee which disburses
grant monies to his own state agency.



EC-COI-84-100 — A state employee who has some
official dealings with local redevelopment authorities
may, in his private capacity, submit a development
proposal to a local authority with his business partners
because the state is not a party and does not have a
direct and substantial interest in the proposal. He
should be careful, under §23, to ensure that his official
dealings with the authority are not influenced by his
private business with it.

*EC-COI-84-101 — The director of a non-profit agency
which has a partnership agreement with the Depart-
ment of Mental Health (DMH) would violate §3 by
offering a cash “incentive award” to DMH employees
assigned to his clinic since he would be offering
something of substantial value for or because of a state
employee's official acts.

EC-COI-84-102 — A lawyer employed by a private
hospital may also serve on the board of the Mental
Health Legal Advisors Committee (MHLAC), a state
agency. He may not, under §4, work on any particular
matter for the hospital in which MHLAC is also in-
volved. Also, he may not, under §6, act as an MHLAC
member in any matter in which the hospital has a
financial interest.

EC-COI-84-103 — An employee of the Department of
Environmental Quality Engincering (DEQE) may serve
on his town's sewer commission under the §4 municipal
exemption as long as he does not vote or act on any
matters within the purview of DEQE.

*EC-COI-84-104 — A trustee of a state hospital in his
private capacity is employed as a corporate engineer.
The chairman of the board of the company for which
he works privately has taken a private position on a
proposed land transfer which will come before the
hospital board of trustees. The engineer may par-
ticipate as a board of trustees member in that matter
because his employer does not have a financial interest
in it. However, he must take measures (as explained in
the opinion) to comply with the standards of conduct
set out in §23.
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EC-COI-84-105 — A member of the General Court
would violate §7 by entering into a housing subsidy
contract with a regional housing authority which is
under contract with the Executive Office of Com-
munities and Development. However, to avoid undue
hardship to the current tenant, and because the local
housing authority will soon be administering these
federal housing subsidies, the Commission, as it has
done in other similar sicuations, will stay enforcement
of §7 in his situation for a nine-month period.

EC-COI-84-106 — A county employee would not
violate either §11 or §14 by acting as the agent of a
product supply company in soliciting contracts with
the state since the county has no interest in dealings
between the company and the state, and no county
agency will have an interest in or be a party to the con-
tracts he is seeking.

*EC-COI-84-107 — An attorney who represents in-
digent defendants in a county bar advocate program
may also accept a part-time position with the district
attorney's office. He will be considered, however, a
special state employee and, accordingly, would not be
able to represent defendants in matters being handled
by that district attorney's office if he serves in the part-
time position for more than 60 days in any one year.
He is also advised of the limitations §23 places on his
dual role, particularly with respect to the prosecution
of individuals whom he has previously represented.

*EC-COI-84-108 — A member of the General Court
serving on a medical malpractice tribunal established
by G.L. c. 231, §60B may not be compensated for his
services because he would have a financial interest in a
ccontract made by a state agency. He may, however,
serve on the tribunal on an unpaid basis.

*EC-COI-84-109 — A state employee would violate §7
if he purchased a building with a tenant who received
a rent subsidy under a state contract. To avoid undue
hardship on the current tenant, the prohibitions will
be applied following the conclusion of that tenancy.



EC-COI-84-110 — A state employee may serve as his
agency's representative on a corporate board of gover-
nors because his membership would be in the proper
discharge of his official duties. However, absent receipt
of permission from his appointing official, he may not
participate in his state capacity in matters in which the
corporation has a financial interest.

EC-COI-84-111 — A state employee may become
owner of a nursing home as long as he takes no action
in his state job which would affect the home's financial
interest, as long as the nursing home does not have any
contracts with the state as prohibited by §7, and as
long as he does not act as agent for the nursing home in
any matter in which the state is a party or has a direct
and substantial interest as prohibited by §4.

EC-COI-84-112 — A state employee may privately
treat individuals who have been referred through the
Massachusetts Employee Assistance Program, because
his treatment would not be a matter of direct and
substantial interest to the commonwealth or a state
agency, However, he may not accept referrals of clients
who are employed by his agency or are under his of-
ficial responsibility.

*EC-COI-84-113 — An employee of a state agency and
former director of the agency's computerized informa-
tion system is prohibited by §4 from being paid by
non-state parties in relation to matters submitted to
the agency's system. Section 4 does not outright pro-
hibit him from developing a separate competitor
system, but he will have to comply strictly with the §23
standards of conduct in doirg so.

*EC-COI-84-114 — A state agency may accept a gift of
artwork from a private party as long as the party has
no official dealings with the agency and the gift is used
by the agency for office display rather than for the per-
sonal use by the agency head or employees.

EC-COI-84-115 — An attorney with the Department
of Revenue may also run a real estate business, subject
to several restrictions. He may neither act as an agent
in state leases or other matters involving state agencies,
nor contract with the state. He must refrain from any
official participation in state tax matters affecting his
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business and must not use state resources such as
telephones, copy machines and clerical personnel for
his private work.

*EC-COI-84-116 — A former city solicitor, who is now
a law partner of the current city solicitor, may not
represent private clients before city agencies. He may,
however, provide advice to private clients in city-
related matters as long as he does not act for the clients
in a representative capacity.

*EC-COI-84-117 — A selectman is prohibited by §17(c)
from appearing before municipal boards as an attor-
ney on behalf of two real estate trusts. As an elected
municipal official, he does not qualify as a special
municipal employee or for the §17 fiduciary
exemption.

EC-COI-84-118 — A part-time town attorney is a
special municipal employee, and, following disclosure
under §20(c), may contract to perform part-time legal
services for municipal agencies unrelated to the one for
which he works.

*EC-COI-84-119 — An arrangement whereby private
corporations loan a staff person to the Massachusetts
Technology Park Corporation while continuing to pay
their salary does not violate G.L. c. 268A, although
certain safeguards must be followed under §6 and §23
{2)(3). Any agency board of directors members who
are affiliated with a private corporation must also dis-
qualify themselves from participating as board
members in matters affecting their companies’ finan-
cial interests.

EC-COI-84-12¢ — A state employee may serve as a
municipal conservation commission member, provided
that he does not vote or act on any mauter in his
municipal capacity which is within the purview of his
state agency.

EC-COI-84-121 — The chair of a state board of
registration may hold a license for a business under the
board’s authority and hire a manager to run the
business. However, she may not act as the business’
agent in any application or proceeding before the



board, and may not participate in her board capacity
in any matter in which her company has a financial
interest.

*EC-COI-84-122 — A state employee must refrain
from officially participating in any matter affecting the
financial interest of an entity which is considering him
for a full-time position. Should he accept private
employment with the entity, he will be subject to §5
and §23 restrictions as a former state employee.

*EC-COI-84-123 — School committee members may
not participate in the formulation, adoption or revision
of any aspect of the budget or collective bargaining
strategy or position which may relate to the wages,
hours or conditions of any member of their immediate
family employed by the school department.

EC-COI-84-124 — A special state employee would not
violate the conflict law by virtue of a contract between
another state agency and a private company which
employs him on a part-time basis where he (1) has no
ownership interest in the company, (2) will not be
working for the company on the state contract, and
(3) has no dealings in his official capacity with that
state agency.

*EC-COI-84-125 — A city councilor who was
appointed as a reserve police officer to begin serving
once the position is funded is immediately subject to
§19 and §23 prohibitions against participating as a city
councilor in any police matters. If the position is
funded and he performs services in that position, he
will be in violation of §20 since he will then have a
financial interest in a municipal contract, i.e., his
employment contract.

EC-COI-84-126 — The director of a state regulatory
agency must exercise caution in dealing with applica-
tions submitted by a business organization whose
financial manager is his brother-in-law. While neither
§6 nor §23 outright prohibit his official dealings with
the organization, he should notify his appointing offi-
cials and review safeguards which can be established to
avoid creating the impression of undue favoritism.
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*EC-COI-84-127 — A judge may not use his name in a
corporate television advertisement to be shown out of
state where he would be identified as a member of the
judiciary. Lending the prestige of his office to the cor-
poration for the purpose of selling its products con-
stitutes an unwarranted privilege to the corporation.

*EC-COI-84-128 — Section 23 does not prohibit the
Secretary of the Executive Office of Public Safety from
soliciting contributions from drug and liquor com-
panies and treatment facilities to help fund a state
anti-alcohol and drug abuse campaign in the state’s
schools. Lending the prestige of his office to this fund-
raising effort will not inure to the benefit of a private
party, and the opportunity for such companies and
facilities to influence him in his official duties is
remote, Further, such fundraising efforts are within
the Secretary's statutory authority.

*EC-COI-84-129 — An associate in a law firm may
serve as labor counsel for a state agency, subject to the
limitations applicable to special state employees. In
particular, if he serves for more than sixty days in any
one-year period, he may not represent private clients in
any matters pending in that state agency. For the pur-
pose of calculating the sixty-day period, the state agen-
cy labor work performed for him by other firm
employees under his supervision would be counted as a
day in which he performs services.

EC-COI-84-130 — The superintendent of a Depart-
ment of Mental Health (DMH) facility may also work
after hours for an accrediting organization, subject to
the limitations of §4 and §6. In particular, he may not
work for the organization in the accreditation review of
the DMH facility for which he is superintendent, and
may not participate as superintendent in contracts
with the organization.

EC-COI-84-131 — A supervisor with the Department
of Social Services may not assist a private psychologist
after hours in providing counselling services to state
college students under a state contract. The supervisor
must also refrain from privately treating clients who
have been referred by a state agency.



EC-COI-84-132 — A member of the state Designer
Selection Board is a special state employee. He may
also work for another state agency because, in his
Board capacity, he does not participate in or have offi-
cial responsibility for the activities of that agency.

EC-COI-84-133 — A town counsel who is also an
insurance agent may not have a financial interest in
insurance policies made with the town. He may accept
commissions based on policies in effect after the ter-
mination of his town counsel services.

EC-COI-84-134 — An outgoing member of the
General Court may represent and be sponsored by the
General Court at a management development seminar
at the National Conference of State Legislators,

*EC-COI-84-135 — A state official may also serve as
the honorary consul to a foreign country, subject to the
restrictions of §4 and §23. For example, the official
may not advocate the interests of the country's
residents in securing housing through applications
before state agencies because the state has a direct and
substantial interest in the applications. The official
should also notify her appointing official in those situa-
tions in which her official state duties service the same
constituency for which she is providing consul services.

EC-COI-84-136 — An employee with the state Com-
mittee for Public Counsel Services may also hold office
as a selectman, subject to the restrictions of §4 and
§23. In view of the "municipal exemption” to §4, he
will be subject to comparatively few restrictions.
However, because the selectmen serve as local police
cornmissioners, he must refrain from certain conduct
when the two roles overlap. For example, he could not
supervise the defense of a case being prosecuted by his
town's police department.

EC-COI-84-137 — An unpaid member of a Depart-
ment of Mental Health (DMH) area board may also
serve as an unpaid member of the board of directors of
a DMH vendor, subject to the restrictions of §4 and §6.

EC-COI-84-138 — A member of the General Court
who approved the overall budget of the Executive Of-
fice of Communities and Development (EOCD) would
not violate G.L. c. 268A if his spouse participated as

broker in the sale of land to a developer for a housing
project funded by a local housing authority under
EOCD. The financial interest of the spouse in the
General Court’s approval of EOCD's budget is too
remote and speculative.

EC-COI-84-139 — A state official may not participate
in the negotiation, execution or oversight of a contract
between her agency and a law firm in which her spouse
is a partner. She may work together with members or
employees of the law firm but must establish
safeguards with her appointing official to avoid
creating the impression that she will be unduly affected
by her spouse’s relationship with the firm.

¥EG-COI-84-140 — A full-time Department of Mental
Health (DMH) employee who also owns rental proper-
ty would violate §7 if he rented office space 10 DMH.

*EC-COI-84-141 — A member of the General Court
may participate as a developer in a rehabilitation pro-
ject financed by the issuance of industrial development
revenue bonds. The bonds would not constitute a con-
tract made by a state agency for the purposes of §7,
However, the legislator may not appear personally for
compensation before the Massachusetts Industrial
Finance Agency in connection with the bond
authorization.

*EC-COI-84-142 — A full-time assistant town clerk
may continue to be employed by the town board of
health only if she satisfies the conditions for exemption
under G.L. c. 268A, §20(b). Because she is an assistant
clerk rather than the town clerk, she does not qualify
for the town clerk’s exemption under G.L. c. 41, §19I.

EC-COI-84-143 — A private attorney may also serve
as the part-time legal counsel to county commissioners,
subject to certain lirnitations. In particular, neither he
nor his partner may represent private clients in matters
in which he has participated or which are within his
official responsibilities as legal counsel.

*EC-COL-84-144 — A state regulatory board must
follow safeguards to avoid creating the impression that
it will unduly favor one of its members who is applying
for a license from the board.



¥EC-COI-84-145 — A courtroom procedures clerk
would violate G.L. c. 268A, §4 if he were also paid
through defendants’ fees as a bail commissioner since
he would be receiving outside compensation in relation
to matters of direct and substantial interest to the state,
The authority for court personnel to collect bail
includes only district court clerks and assistant clerks
and does not extend to courtroom procedures clerks.

*EC-COI-84-146 — A former employee in the gover-
nor's office may, within the one-year period following
her termination of services, serve as a legislative agent
before the General Court, the Budget Bureau and the
Executive Office of Human Services, However, for the
purposes of G.L. c. 268A, §5(e), her lobbying activities
would be prohibited before the governor's office, the
“governmental body” with which she was formerly
associated.

*EC-COI-84-147 — Where the board of trustees of a
state institution passed a resolution to assist in
establishing a holding company of revenue-producing
entities for the state institution, and where the com-
pany’s board would be selected by the institution's
board and would include institution-affiliated persons,
the company’s (unpaid) board members would be con-
sidered special state employees and G.L. c. 268A
restrictions will apply to them.

*EC-COI-84-148 — A member of an unpaid state com-
ittee may also remain in a full-time position with a
state agency which has official dealings with the com-
mittee. Because the committee’s enabling legislation
calls for representatives of the state agency to serve on
the committee and contemplates that the committee
will have dealings with the agency, the member's ser-
vice in both capacities is treated as one contract for the

purposes of §7.
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