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INTRODUCTION AND OVERVIEW

Upon successfully completing this session, the students will be able to:
0 State the goals and.objectives of the coutse.

' 0 D;scribé thc ;:oursc schedule and activities,

CONTENT SEGMENTS LEARNING ACTIVITIES
A. Welcoming Remarks and Objectives . o Instructor-Led Presentations

B.  Administrative Details

HS 178 R6/92 A 1.



DWI DETECTION AND STANDARDIZED FIELD SOBRIETY TESTING

TRAINING GOALS AND OBJECTIVES

l.  Ultimate Goal
To increase deterrence of DWI 'viblatio't‘i's,_ and thereby reduce the number of .
accidents, deaths and injuries caused by impaired drivers.

2. Enforcement-Relaied Goals o |
a. Understand enforcement's role in general DWI deterrence.

b. Understand detection phases, clues and techniques.

c. Understand requirements for organizing and presenting testimonial and
documentary evidence in DWT cases.

3. Job Performance Objectives
As a result of this training, students will become significantly better able to:
a. Recognize and interpret evidence of DWI violations. |
b.  Administer and interpret standardized field sobriety tests.

C. Descrive DWI evidence cieariy and coavincingly in written reports and verbal
testimony. '

4.~ Enabling Objectives
In'pursuit‘of the jab pcrfofmanpc objectivcs, students will come to:
a. Understand the tasks and decisions of DWI detection.

b. Recognize the magnitude and scope of DWI-related accidents, deaths, injuries.’
property loss and other social aspects of the DWI problem.

c.  Understand the deterrence effects of DWI enforcement.
d. Understand the DWI enforcement legal environment.
c. Know and recognize typical vehicle maneuvers and human indicators

symptomatic of DWI .that are associated with initial observation of vehicles in
operation.
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f. Know and recognize typical reinfofcing mancuvers and indicators that come to
light during the stopping sequence.

g,' - Know and recognize typical sensory and other clues of alcohol and/or drug
influence that may be seen duung facc-(o-faoc contact with DWI suspects.

h. Know and recognize typical behavioral clues of alcohohc and/or drug mﬂucncc '
that may be seen durmg the suspcct s exit from the vehicle.

i. Understand the rolc and rclcvanoc of psychophysxcal tcsung in prc-arrcst .
screening of DWIT suspects.

] Understand the role and relevance of preliminary breath testing in pre-arrest
screening of DWI suspects.

k. Know and carty out appropriate administrative procedures for vahdatcd
divided attention psychophysical tests. .

L Know and carry out appropriate administrative procc:!utcs {or the honzonta]
gaze nystagmus psychophysical test. _

m.  Know and recognize typical clues of alcohol and/or drug influence that may be
| seen during administration of psychophysxml field sobriety tests.

n. Understand the factors that may affect the accuracy of preliminary breath
testing devices.

0.  Understand the elements of DWI prosecution and their relevance to DWI .
arrest reparting.
. p- B Choose appropriate dcscrxptwc terms to convcy rclcvant observations of DWT
cvidence. .
q.  Write clear, descriptive narrative DWI arrest reports.
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GLOSSARY

ALVEOILAR BREATH - Brcath'_from the deepest part of the lung.
BLOOD ALCOHOI. CONCENTRATION (BAC) - The percentage of alcohol in a person’s

blood.

W A test which requu'cs the subjoct to concentrate on both

~ mental and physical tasks at the same time.

DWI - Driving While Intoxicated. (Also Driving While Impaxrcd ) Driving a vehicle uhxle
under the influence of alcohol or other drugs.

DWI DETECTION PROCESS - The entire process of identifying and gathcn'ng evidence to

deterriine whether or not a suspect should be arrested for 2 DWI vxolauou The DWI
detection process has three phases:

Phase One - Vehicle In Motion
Phase Two - Personal Contact
Phase Three - Pre-arrest Screening

EVYT\?N{"‘F ;Anv Meane & ‘1\1 mn;ﬁ‘\ .«sma a‘laa.o{ c-.u-é "QQI b‘as oasn sq‘:cm‘v‘:c "0
mvcsugauon may cxthcr be cstzbhshcd or dxsprovcd vad.noc of a DWI violation may be of

various types:

Physxcal (or real) evidence: somcthxng tangible, vxsxblc, or audible.

" Well established facts (judicial notice).
Demonstrative evidence: demonstrations pcrformcd in the courtroom.

Written matter or documcntauan
Testimony.

pasow

EIELQ_SQBRIE]’_‘H’S[ Any one of several roadside tests that can be used to dctcrmmc
whcthcr a suspect is impaired.

HORIZONTAL GAZE NYSTAGMUS (HGN) - A field sobriety test based on the jerking of

the eyes as they gaze toward the side.
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ILLEGAL PER SE - Unlawful in and of itself. Used to describe a law which-makes it
illegal to drive while having a statutorily prohibited Blood Alcohol Concentration,

NYSTAGMUS - An involuntary jerking of the eyes.

~

ONE-LEG STAND (O LS) - A divided attcﬁtion field sobriety test.

PERSONAL CONTACT - The second phase in the DWI detection process. In this phase the
officer observes and interviews the driver face to face; determines whether to ask the driver
to step from the vehicle; and observes the driver’s exit and walk from the vehicle.

PRE-ARREST SCREENING - The third phase in the DWI detection proécss. .2 this phase
the officer administers ficld sobriety tests 1o determine whether there is probable cause to

arrest the driver for DWI, and administers or arranges for 2 preliminary breath test.

PRELIMINARY BREATH TEST (PBTY - A prc-am:ﬁt breath .lcs( administered during

investigation of a passible DWI violator to obtam an indication of the pcrson 's blood alcohol
concentration.

ESY;:HQ‘PEYSK;AL - "Mind body.™ Used to describe field sobriety tests that measure a
person’s ability to perform both mental and physical tasks. -

STANDARDIZED FIELD SOBRIETY TEST BATTERY - A battery of three tests,
Horizoatal Gaze Nystagmus, Walk and Tum, and One-Leg Stand, administered and

cvaluated in a standardized manner to obtain validated mdxcators of impairment bascd on
NHTSA research. - :

TIDAL BREATH - Breath from the upper part of the lungs and mouth.

VEHICLE IN MOTION - The first phisé in the DWI detection process. In this phase the
_officer observes the vehicle in operation, determines whether to stop the vehicle, and
observes the stopping sequence.

WALK AND TURN (WAT) - A divided attention ficld sobriety test.

-
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DETECTION AND GENERAL DETERRENCE
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DETECTION AND,GENERAL DETERRENCE

Upon succcssfully completing this scssron. the studcnts will be able to:

Dcscnbc the frequcncy of DW1 vxolauons and crashcs

o
o Define General Deéterrence. |

o. Describe the Rclaﬁon;hip between b‘ctecﬁoh anci Gcnéra] Deterrence.

CONTENT SEGMENTS LEARNING ACTIVITIES
A.  The DWI Problem 0 Instructor-Led Presentations
B. Thc Concept of General Dctcm:noc o Rca'dﬁig Ass_'ignmcms )

C..  Relating Detection to Deterrence Potential

D.  Evidence of Effective Detectionand

Effective Deterrence
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In addition, duning the same time that DWI arrests went up over 500 percent in Stockton,
citations for other traffic violations increased by 2 comparatively modest 99 pctccm The
implication is that Stockton's officers were stopping and contacting only twice as many
possible violators as they had before, but they were coming up with more than five times as

many arrests.

What have the results of these studies shown" Basically, they have shown that a commumty
will benefit from their officers® increased skills at DWI detection. Pnncxpally because of
their special training, the officers were better able to recognize “cues® of impairment when
they observed: vehicles in motion, and they were more familiar with the “clues” or human
indicaters of i xmpamncm exhibited by violators during personal contact. The officers also
had ‘more confidence in the field sobricty tests they used to investigate their suspects. The
most important factor was that far fewer of the violators being stopped now avoided detection

and arrest.

The difficulty in detecting DWI among operators personally contacted by officers has been
well documented. Analysis of roadside survey and arrest data suggest that for every DWI
violator arrested, three others actually have face-to-face contact with police ofﬁccrs«but‘ are
allowed to go without arrest.! Direct support of that interference was found in the Fort
Lauderdale BAC study, where researchers demonstrated that police officers arrested only 22
percent of the DWI1 operators they contacted, whose BAC levels were subsequently shown to

be between 0.10 and 0.20.2

The ability to detect DWI violators is the key to general deterrence and possibly, the greatest
impediment to it. If we accept the three-to-one ratio of failed detections as being reasonably
accurate, the implications are rather alarming. Consider the xmpact on a DWI violator's
subsequent bzhavior when, afier being stopped by the police, is allowed to ceatinue driving.
Very likely, these DWI violators and their friends will become even more convinced of their
ability to handle drinking and driving. Further, they will come to believe that they will -
never be arrested because police officers can’t.determine when they are “over the limit.*
Instead of creating general DWI deterrence,-this attitude breeds specific reinforcement. This
helps 10 develop a fecling among DWI violators that they have notlung more to fear from -
police than an occasional ticket for a minor trafﬁc offense. :

On the positive side, the ratio of undetected to detected violations suggests that much can be
accomplished with gxjsting resources, if we use those resources as efficiently as possible. By
just being able o improve detection skills of law enforcement officers we could experience
an increase in the arrest/violation ratio of 4-in-2000 without any increase in coatacts.

! DW] 1 aw Enforcement Training, op. cit.
? Eort Lauderdale BAC Study.
HS 178 R6/92 : 7.



As early as 1975, in the city of Stockton, California, a study showed that the city's total
number of DWI arrests (700) were considerably less than one percent of the areas licensed
number of drivers (130,000). The implication here was that Stockton police were only
maintining the arrest/violation ration of 1-2,000, or less. In addition, roadsxdc surveys on
Friday and Saturday nights disclosed that nine percent of the drivers were operating with

BAC's of 0.10 or higher.

Then things changed. Beginning in 1976 and continuing at planned intervals through the first
half of 1979, Stockton police conducted intensive DWI enforcement on weekend nights. The
officers involved were extensively trained. Th& enforcement effort was heavily. publicized
and additional equipment (PBTs and cassette’ recorders) was made availabie, The police -
effort was closely coordinated with the District Attomney's office, the County Probation
office, and other allied criminal justice and safety organizations. All this paid off. By the
time the project came to a close (in 1979) DWI arrests had increased by over 500 percent,
and weckend nighttime collisions had decreased by 34 percent, and the number of operators
' commlttmg DWI dropped one-third. i

Since the historical Stockton study numerous states have conducted similar studies to
determine the degree of effect that DWI arrests would have on alcohol related fatalities in
general, and total famhucs in parucula: Most of these studxcs were conducted between 1978

and 1986.

The results of these studies gnphlcally illustrated in each state that when the number of
arrests for DW] increased, the percent of alcohol related fatalities decreased. Further, the
results of a study conducted in Florida from 1981 - 1983, showed that when DWI arrests pcr
licensed driver increased, total fatalities decreased (12-month moving average).

DETECTION: THE KEY TO DETERRENCE

It is important to understand how increased DWI cnforocmcnt can affect dctcrrcncc
Deterrence can vastly exceed the level of enforcement officers achieve on any given dight.
True, weekend DWI arrests can increase by as much as 500 percent, .as in the Stockton
study. However, even though the study showed they started with an enforcement ratio no
~'better than 1-in-2000, the tremendous increase in DWI arrests probably only brought the
arTest ritio to-about 1-in-400. Regardless of the fact that 399 DWI drivers avoided arrest,
the increased enforcement. effort coavmced at least one-third of: lhc violatocs to change their

_ behavior substantially.

The law of avcagcs qutckly starts to catch up with DWI] drivers when the cnforccmcnt rauo
improves to the 1-in-400 ratio. ' At that level, unless violators change their bchavnor. many of
them will be caught, or at least will have known someone who has been arrested. ‘Coupled
‘with the heavy publicity given to the enforcement effort, those experiences were enough to
raise the perception level of apprehension among DWI operators that sooner or later they
would be caught. As a result, many of thcm changed their behavnor. This is the best  ~ .
example of gcncrzl detcrrcncc e
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CHANGING THE ODDS

If an arresvviolation ratio of 1 in 2,000 is not enough to-make deterrence work, is it then
reasonatle to think that we can ever make deterrence work? After all, if we doubled DWI
arrests to 1 in 1,000, we would still be missing 999 violators for every one we managed to
catch. If we increased arrests ten-fold, to 1 in 200, 199 would cscapc for every one
arrcstcd How much deterrence would that produce? ’

Surprisingly, it would probably producc quite a bit. We don't havc to arrest every DWI
offender every time in order to convince them that thcy have something to fear. We only
have to arrest enough of them enough of the time-td convince many of them that it can
happen to them. As the arrest rate increases, the odds are that it will happen-to them
eventualty. The law of averages (or cumulative probabxhty) will catch up with them, and

sooner than we might at first expect.

The statistics below display the cumulative probability (as a percentage) of being arrested at -
least once during the course of onc, two or three years as a function of the arrest rate on any
given night. These statistics are based on the assumpuon that the average violator commits

DWT 80 times each year.

Percent of violators arrested after...

Nightly Arrest Rate One Year Two Years Three Years
1 in 2000 3.9% 7.7% f 11.3%
1in1000 . 1% 14.8% . 213%
1 in 500 14.8% 27.4% 38.2%
1 in 200 33.0% . 55.2% 70.0%

Clcarly, thc chances of being caught accumulate very quickly as the arrest/violation ratio
increases. If we could maintain a ratio of onc arresi in every 500 vioiations (a ievel of
enforcement currently maintained in some jurisdictions), then by the time one year has
passed, slightly more than one of every seven people (14.8%) who have commitied DWI
during that year will have been arrested at least once, It probably is a high enough chance 1o
get the atteation — and fear — of many violators. If we could achieve an arrest ratio of1 in
200 (a level atuainable by officers skilled in DWI detection) we will arrest fully one-third of
all DW] violators at feast once evéry year, and we will arrest more than half of thcm by the

time two years have gone by.
_ DWIDETECTION: THE KEY TO DETERRENCE
CAN IT BE DONE, AND WILL IT WORK?
Is there any evidence that a practical and realistic increase m DWI enforcement aétivity ‘will

induce a significant dcgrec of general deterrence and a corrcspondmg change in DWI -
“behavior? Yes there is.
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The concept of DWI deterrence through fear of apprchcnsnon or punxshmcm seems sound.
But wil] jt work in actual practice? The crux of the problem is this: If the motoring public
is 10 fear arrest and punishment for DWI, they must perceive that there is an appreciable fisk
of being caught and coavicted if they commit the crime. If actual and potential DWI
violators come 10 believe that the chance of being arrested is nil, thcy will quxckly lose

< .

whatever fear of arrest they may have felt. %

" Enforcement is (hc mechanism for creating and sustaining a healthy fear of being caught for
DWI. No specific deterrence program can amount to much, unless police officers arrest
large numbers of violators; no punishment or rehabilitation program can affect behavior on a
large scale unless it is applicd to many pooplc General deterrence absolutely .depends on
enforcement - the fcar of being caugh( 1s a direct function of the number of pcoplc who are
- caught.

Obviously, the police alone cannot do the job. - Legislators must supply sound laws that the
police can enforce. Prosecutors must vigorously prosecute DWI violators, and the judiciary
must adjudicate fairly and deliver the punishments prescribed by law. The media must
publicize the enforcement effort and communicate the fact that the risk is not worth the
probable outcome. Each of these elements plays a supportive role in DWI deterrence.

HOW GREAT A RISK IS THERE?

The question now is, are violators afraid of being caught? More importantly, should théy be
afraid? Is there really an appreciable risk of being arrested if one commits DWI?

The answer to all of these questions unfonut}ately is: probably not. In most jurisdiction:.
the number of DW] arrests appears (o faii shori of wihat wouid be required o sustair -
pcrccpuon that there is a significant-risk of bcmg caught. :

'Somcumcs it is possible to-enhance the perceivéd risk, at least for a while, through intensi .
publicity. However, media “hype” without cotrespondingly intensi-fied enforcement has
never been enough to maintain- the chmatc of fear for very long. '

-

HOW MUCH SHOULD THE PUBLIC FEAR”

We can draw some reasonable estimates of DWI enforcement inteasity, based on what we
know and on ceruin assumptions we have already made. Suppose we deal with a rands—
sample of 100 Americans of driving age. If they come from typical eaforcement
jutisdictions, chances are that cxacdy one of them will be arrested for DWI in any give:.
year: our annual DWI arrests, in most places, equal about onc perceat of the number of -
drivers in the population. That is one arrest out of 100 drivers dunng one year; however.
- how many DWI yiolations do those drivers commit? Recall our previous estimates that some
25 percent of America’s drivers at least occasionally drive while under the influence, and '
that the average violator commits DWI 80 times each year. Then, our sample of 100 drivers
includes 25 DWI violators who collectively are respoansible for 2,000 DWI violations vearly.
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DWI DETERRENCE | :
' DETERRENCE: THE.INTERIM SOLUTION

DWI countermeasures that seek a short-cut to the ultimate goal of bchavxoml change

generally are labeled “Deterrence.” Deterrence cag be described as pegative reinforcement.
Some deterrence countermeasures focus prirarily on changmg individual drinking and =
driving behavior while others scck to influence people to intervene into others' drinking and

driving decisions. . _ .

The key feature of deterrence is that it strives to change DWI behavior thhout dealing
directly with the prcva.xlmg attitudes about the rightness or wrongness of DWI. Deterrence
uses a mechanism quite dxsunct from attitudinal change: fear of apprehension and application

of sanctions.
THE FEAR OF BEING CAUGHT AND PUNISHED

Largc scale DWI detemrence programs try to control the DWI behavior of thc driving publxc

. by appealing to the public's presumed fear of being caught. Most actual or potential DW1
violators view the prospect of being arrested with extreme distaste. For some, the arrest,
‘with its attendant handcuffing, booking, publicity and other stigmatizing and traumatizing
features, is the thing most to be feared. For others, it is the prospective punishment (jail,
sUff fine, etc.) that causes most of the concern. Still others fear most the long-term costs
and inconvenience of 2 DWT arrest: the license suspension and increased premiums for auto-
mobile insurance. For many violators the fear probably is a2 combination of all of these.’
chardlcss,, if enough violators are sufficiently fearful of DWI arrest, some of them (at least)
will avoid committing the violation at icast somc of the time, Fear by itseif will not change
their attitudes; if they do not see anything inherently wrong with drinking and driving in the
first place, the prospect of arrest and punishment will not help them see the light. However,
fear sometimes can be enough to keep them from putting their anti-social attitudes into

practice.

This type of DWI dctcrmncc, bascd on thc fear of being gngm is commonly callcd gcncral
deterrence. It applies to the driving public ggn;mm and presumably affects the behavior of
those who have never been caught. There is an clement of fear of the unknown at work

here.

Another type of DWI deterrence, called spcciﬁc deterrence, appli& to those who have been
caught and arrested. The typical specxﬁc deterrent involves some type of punishment, -
perhaps a fine, involuntary community service, a jail term or action against the driver's.
license. The punishment is imposed ic the hape that it will convince the specific violator that
" there is indeed something to fear as a result of being caught, and to emphasize that if there is
a next time, the punishment will be even more: severe. It is the fear of the known that comes

into play in ttus case. ) . *
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PURSUING THE GOAL: TWO APPROACHES .

How cap we bring about these changes in bchavxor" How can we induce mare pcop]c to0
avoid DWI violations, prevent others from drinking and driving, and avoid becoming passive
“statistics* by refusing to ride with drinking drivers? ‘Basically, there are two general
approaches that can -- and must - be taken to achicve the goal. One: prevention -- gives
promise of the ultimate, jasting solution to the DWI problem; but it will require a substantial
amount of time to mature fully. The other -- dcterrence - only offers 2 partial or hmucd

solution, but it is available right now.

PREVENTION: THE ULTIMATE SOLUTION

DWI countermeasutes that strive for the ultimate achievement of drinking and driving
behavioral changes have been grouped under the label “Prevention.® There dre many kinds
of DWI preventive activities. Some are carried out by and in our schools, some through the
mass media, some through concerned civic groups, and so forth. The various preventive
efforts focus on different specific behaviors and address different target groups. However,
they seek to change drinking and driving behavior by promoting more positive attitudes and
by fostering a set of values that reflects individual rcsponsibxlmcs toward dnnkmg and
driving.

Preventive countermeasures seek society's acceptance of the fact that DWI is wrong. Some
people believe that drinking and driving is strictly an individual's personal business; that it is
up to each person to decide whether or not-to accept the risk of driving after drinking.
Preventive activities try to dispel that outmoded and irrésponsible belief. Instead, they
promote the.idea that no one has the right to endanger others by drinking and driving, or to
risk becoming 2 burden (economically and ctherwise) to others as a result of injuries suffered
while drinking and driving. Realistically, everyone has an obligation not only to control
their own drinking and driving, but also to speak up when others are about to commit the
violation. Only.when all of society views DWI as a ncgative behavior that cannot be
tolerated or condoned, will the publtc s behavior begin to changc. That is the long-tcrm
 solution..

DWI prevention will never be 100 pcroent successful. In taltty. thcrc will alwz)s be pcoplc '
.who drink and drive. However, with new sets of values come new behaviors. For example.
one need only look at the proliferation of “Thank You for Not Smoking" signs. Displaying

. such a sign a generation ago would have been viewed as impolite, if not anti-social. Today.

“"No Smohng policies are smcdy cnforccd in many wotk areas. S

DWI prevention through basic shifts in attitudes and valucs can work.  Given enough time, it
wijll work. The key word is fime. A full generation or more must grow to maturity before
new attitudes take hold and ‘start to change behavior. We can look at today"s children and
expect that their attitude toward drinking and driving will be different from their parcms
_howcvcr we need an iaterim soluuon. and we need it NOW., ‘
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An analysis of BAC roadside survey data suggcsts that the avcragc DWI violator commits the
violation approximately 80 times cach year.’ Undoubtedly, there are some who drive under
the influence virally everyday; others commit the violation less often. It is likely that at
least"one quarter of all American motorists drive while under the influence at least once in
their iives. That figure falls approximately midway between the 55 percent of drivers who at
least occasionally drive after drinking and the ten percent of wcckcnd nighttime drivers who

have BACs above the so-called legal limit. = = < - ]

~ Our csgimatcd one in four drivers includes q:vexyonc who drives drunk everyday, as well as
"everyone who commits the violation just once and never offends again; and it includes
everyone in between. In short, it includes everyone who ever runs the risk of being involved

in an accident while under the influence of alcohol.

SOCIETY'S PROBLEM AND THE SOLUTION

It tcally doesn't mater whether this one in four estimate is reasonably accurate (in fact, it is
probably low). The fact is that far more than two percent of American drivers actively
coatribute to the DWI problem. DWI is a crime committed by a substantial segment of

Americans. It has been and remains a popular crime; one that many people from all walks
and stations of life commit. DWI is a crime that can be fought successfully only through &

societal approach of comprchcnswc commiunity based programs.

THE SOLUTIONS

THE ULTIMATE GOAL: CHANGING BEHAVIOR

What must comprehensive community based DWI programs seek to accomplish? Ulumatclv
nothing less than fundamental behavioral change, on a vadcspmd basis. The goal is to
cncouragc more Americans to: -

o avoxd comxmtung DWI cither by avoxdmg or coatrolling drinking pnor to.
dnvmg or by sclecung alternative ttanspomuon
o intervene actively to ptcvcnt others from comnumné DWI (for ;iamplc,
- putting into practice the theme “friends don't let friends drive drunk®);

o  awid riding with drivérs who are under the influence of alcohol.

The final test of the value of DWI countermeasures on the national, state and local levels is
whether they. succeed in getting significantly more people to modify their behavior. The
programs also pursue other more immediate objectives that support ar_reinforce the ultimate
- goal. However, the ultimate goal is to changc the driving while intoxicated behavior.

’ mwmwm NHTSA. August 1974.

P.139.
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THE PROBLEM OF DW]

HOW WIDESPREAD IS DWI?"

While not all of those who drive after drnking have a BAC of 0.10 or more, the
presumptive or illegal per se limit for DWI in most states, many drivers-do have BACs in

excess of .10.

A frcqucntly quoted, and often misinterpreted, statistic places the average inci-dence of DW1
at one.driver in fifty. Averaged across all hours of the day and all days of the week, two
percent of the drivers on the road are DWL.! ‘That one in fifty figure is offered as evidence
that a relatively small segment of America’s drivers - the so-called “problem® group --
account for the majority of traffic deaths. “There's nothxng wrong with that figure 25 2
statistical average, but police officers know that at certain times and places many more than
two percent of drivers are under the influence of alcohol. National Highway Traffic Safety
Administration research suggests that during the late night, -weekend hours, as many as ten
pereent of drivers on the roads may be DWI1.2 On cenain holiday weekends, and at other
especially critical times, the figure may go even higher.

HOW MANY? HOW OFTEN?

The issue of how many DWIs are on the road at any given time is an important factor in
measuring the magnitude of the problcm. However, from an overall traffic safety
perspective, the more important issue may be the number of drivers who ever.commit DWT. .
Just how widespread is this violation? In enforcement terms, how many pcoplc do we need

to d;xc_"

Clearly, it is more than one in fifty. Although it may be true that, on the aver-age, two
percent of drivers are DWI at any given time, it ceruinly is not the same two pcrccnt every
time. Itis even more than one in ten. Surely not everyone who commits DWI is out on-the
road, under the influence, every Friday and Saturday night. Some of them, at least, must
skip an occasional weckend. Thus, the ten percent who show up, weekend after weekend, in
the Friday and Saturday statistics must come from a larger pool of violators, cach of whom
“contributes™ to the statistics on some nights, but not necessarily on -all nights. The ten
percent are the tip of a larger -- possibly much larger iceberg. ‘ h

! Borkcnﬂcm R.F., etal, Mmmmmm Bloommgton

IN: Depantment of Police, Adxmmsuauon, Indiana University, March 1964.

1 i W | ‘s W ta
NHTSA, 1980. o . :
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EXHIBIT
24

For every DWI violator arrested 3 others are -

contacted face to face by police, but are not
. arrested. |

HS 178 R6/92 1s.

if



EXHIBIT
2-3

Chances of a DWI violator being arrested are as low
as one in 2000.
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PHASE ONE: VEHICLE IN MOTION
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PHASE ONE: VEHICLE IN MOTION

'U;Son successfully completing this Scss?on. thesstudent will be able to:

o . Identify typical cues of Detection Phase One.

o Describe the observed cues clearly and convincingly.
~ A.  Overview: Tasks and Decision o "lnst—ructor-uxl Presentations

B. Initial Observations: Visual Cues’ ) _
Impaired Operation o Video Presentation

C. Recognition and Description of :
Initial Cues o Instructor-Led Demonstrations

D.  Typical Reinforcing Cues of the :
- Stopping Sequence . o Student's Presentations

E.  Recognition and Description of
Initial and Reinforcing Cues
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DWI DETECTION PHASE ONE: VEHICLE IN MOTION

Your first task in Phase One: Vehicle jn Motion is to observe the vehicle in operation to

note any initial cues of a possible DWI violation. At this point you must dcctdc whether
there is sufficient cause to stop the vehicle, either to conduct further investigation to
‘determine if the suspect may be impaired, or for another traffic violation. You are not
committed to arresting the suspect for DWI based on this initial observation, but rather
should concentrate on gathering all relevant evidence that may suggest impairment. Your
second task during phasc one is to observe the 'manner in which the suspect rcsponds to your .
ngna] to stop, and to note any additional- cvxdcncc of a DWI violation.

Thc ﬁrst task, observing the vehicle in motion, begins whea you first notice the vehicle,
driver or both. Your attention may be drawn to the vchxclc by such things as:

0 a moving traffic violation;

o an ”cquipmcm violation;

o an expired registration or inspcﬁdou sticker;

o unusual driving actions, such as dcvxatmg within a lane or movxng at slower

than normal speed; or
o “Evidence of drinking" or drugs in vehicle.

If this initial observation discloses vehicle maneuvers or human behaviors that may be
associated with the influence of alcohol, you may dcvclopi an initial suspicion of DWI.

Based upon this initial observation of the vehicle in motion, veu must decide whcthcr there is
probable cause 1o stop the vehicle. At this point you have three choices: -

0 - - stop the vehicle;
" 0 - - continue to observe the vehicle; or .

o disregard the vehicle.
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DWI DETECTION PHASE ONE:
~ VEHICLE IN MOTION 4

Phase One Tasks and Decisions - %

PHASE -ONE: ' A
Vehicle In Motion /‘“"ng %ej‘g&vwo/
- . OPERATION
 SHOULD |
STOP THE DRIVER?
/‘:"-""“‘.,““ o THE J

CEETRVATION S TH
/STOPPINQ GEQ(JENC/
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2. INITIAL OBSERVA’I'IONS: VISUAL CUES TO DWI

‘Drivers who are under the influence of alcohol, drugs or both frequently exhibit certain
effects or symptoms of impairment. These include:

slowed reactions; -
impaired judgment as evidenced by a wxllmgncss to take risks;

impaired vision; and
poor coordmauon

© 0o o

The next page presents common symptoms of alcohol influence. This unit focuses on alcohol
impairment because research currently provides more information about the effects of alcohol
" on driving than it does about the effects of other drugs on driving. Remember that whether
the driver is under the influence of alcohol or other drugs, the law enforcement detection

process is thc same, and the offense is still DWIL.

The common c{fccts of alcohol on the driver's mental and physical faculties lead to -
predictable driving violations and vehicle operating characteristics. The National Highway
Traffic Safety Administration (NHTSA) spoasored research to identify the most common and
reliable initial indicators of DWI. This research ideatified 20 cues, each with an associated

- high probability that the driver cxhxbmng the cue is under the influence. “These cues and
their associated probabilities are described in the following Special Section, Initial Visual
'DW] Detection Cues. They also are discussed in Visual Detection of Driving While
Intoxicated, a film sponsored by NHTSA to assist law enforcement officers to recognize .
DWI detection cues. This film is included in the training vxdeotapc '

- COMMON SYMPTOMS OF
'ALCOHOL INFLUENCE

BLOOD ALCOHOL . CONCENTRATION
0.03¢ 0.05¢ -0.08¢ . C.10s
v v v v
v v v v
Slowed
Reactions

. 4 v v

Risk

Taking

v v
lompaired ‘
Vision

v
Poor

Coordination
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INITIAL VISUAL DWI DETECTION CUES

Folloving are 20 cues vhich police officers may use Co decect nightti{me drunk
drivers. .The cues were developed from interviews with a variety of lav
enforcement specialists {n DWI decection; from a detafled analysis of more
than 1,000 DUI arrest reports from different ggographictl regions: and from a
field study in which cues observed in more-than 600 pactrol stops_were .
correlated vich driver BAC levels. .These cues represent the most - .- -
systematicilly developed method available for visually predicting. whether a
'vehicle'opetaced at night is being driven-by a DWI driver or a sober dtivgr.-

‘PROBABILITY VALUES

The number given after each visual cue is the probability that a driver
exhibiting that cue has a BAC equal to or greater than 0.10 percent. For-
example, the 65 for the first cue, Turning With Wide Radius, meas that chances
are 65 out of 100 that a driver who turns with wide radfus at night will have
a BAC equal to or greater than 0.10 percent. The 50 for Drifting means that
chances are 50 out of 100 (50:50) thac a driver who {s drifting at night will

have a BAC equal to or greater than 0.10 percent.

Each value shown is based on :ecing only one cue. However, mulciple cues are
_often seen. Uhen two or more cues are seen, add 10 to the highest value amorig

the cues cobserved. For example:

Turning with Wide Radius €S

© and '
Drifcing (S50) 10
’ 75.

Chances are 75 out of 100 that a driver vwho exhibits both these cues wiil have
a BAC equal to or greater than 0.10 percent.
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~ VISUAL CUE DESCRIPTIONS

During a turmn, the radius defirted

65% 60%

Tuming With by the distance between the - Almost

Wide Radius - turning vehicle and the center of Striking Object
~ the turn is greater than normal, .ot Vehicle -

e YN M e
e ;\"'-.#,

U e
SaEas

v X1 s §
- 23
. A B J‘hﬁ

-The observed vehicle elmost

strikes a stationary objecy
ancther moving vehicls
Examples include: passing

.abtiormally close to 1 sign. wall

building. or other objecs: pessing
abnormally close to another -
moving vehicle: and causizg
another vehicle to manesver to
avoid collision.

- steering cor .

Weaving occurs when the vehicle
alternately moves toward one

_ side of the roedway and then the

other, creating & zig-zagcourse.
The pattern of lateral movement

- isrelatively regular.as one

‘correction’is closely

AN

65% The vehicle is moving straight
- Straddling =~ ehead with the center or lane

Ceater or Lane tmarker between the left-hand

Marker - and right-hand wheels,

0% . This cue is actually one or more

Appearing to - of a set of indicators related to

be Druak. the personal behavior or appear-
ance of the driver. Examples of
specific indicators might include:

o Eye fixation

® Tightly gripping the steering - S
. wheel ’ . - oo
@ Slouching in the scat _ o
° G:smﬁxlxg erratically or I 55%
obscenely . R iy Zving
‘@ Face closé to the windstield! ) ghinng on
@ Drinking in the vchicle Designated
® Driver's head protruding Roedwaey

from vehicle
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o way, on the shoulder. off thep

“soadway designated for traflic .
movement. Exampies include -
driving: at the edge of the togd-

.'\4

toedway entirely. afd straigh
through turn-anly lancs ar a7cA%
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45% The vehicle is observed heading 40% The observed vehicle exhibits 4 %
Driviog lato into opposing or crossing traffic Slow Rc.cponcc long_er than nomu'l response o o &
Opposiog of ander one or more of the follow- to Teaffic charige 1n u;ffsg signal. }:o, ‘
Crossing ing circumstances: driving in the Sigoale - example, the dnver Temains
Traffic opposing lane; backing into traffic stopped at the intersection for
{alling to yield the right-of-way; an sbnormally lon - period of
driving the wrong way oa a one- time after the traffic signal has
way street. The last circumstance turned green : :
{s fllustrateC below, : v
- " 35% * ;lhh.e driver executes any tum
Y s ‘-"""' ’-"5=-' e | 0 Turning . that is sbnormally abrupt or ~
s&*ﬁ’,\.,@ﬁfz ] { Abruptly or illegal. Specific cnmp!_eg indlude:
=5 PERer o | Tliegally ‘turning with excessive speed: turn-
LW 'b'.' el e ’ m &C m . l‘.nt

L/

Stopping
Ioappropriately

{Otber Thaz

" in Tradfic -

Lane)

The observed vehicle stops at an
‘inappropriate location or under
inappropriate conditions, other
than in the truffclane .
Examples include stopping: in a
prohibited zone: at a2 coaswalic far
short. of an intersection: on a
walkway; across lanes; for a green
‘traffic signal: or for & fleshing
yellow traffic signal. («

) "
——t
{
. T NG -
JON ‘z-;s ‘( B
EATTR Y ’j j &
% YA PAv S X <
- M._ c‘q.'vc‘! (. e
R b ok [ 1) S (e
R Sz et [/l Brx) & ]
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- making a U illegally; tuming from
" outside & desim;cd turn lape.
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30% . This cise encampasses any
Accelersting  acceleration or deceleration that
or Decelerating  is siguificantly more repid tha=n
Repidly - that required by the traffic con-
: - ditions. Rapid acceleration
might be accompanied by bresx.
‘ing traction: rapid dec leration
might be eccompanied by an
- abrupt stop. Also a vehicle
might a-*ermately accelerate aac
decelerate rapidly.
\Laox - The obscrved vehicle is being
Headlights driven with both headlights off
 Off : .. during & period of the day when

*the use of headlights i required
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A awerve is an abhrupt turn awsy
fram a gencrally straight course.
Swerving might occur diroctly - 8
alter a period of drifting when
-the driver discovers the
approach of traffic in an oncom-
ing lane or discovers that the 3
vehicle is going off the road; (
swerving might slso occur as an
abrupt turn is executed to return
the vehicle to the traffic lane. In
the illustration below, & swerve
was ‘executed to return to'a lane
after & period of drifcing toward
-opposing.traffic -

S5 %
Swerving

- o

The observed vehicie 15 being

W%

Speed driven at & speed that is more
Slower Than than 10 MPH below the speed
10 M.P.H. limit. :

Below Limit

50%
Following

Too Clouly

* The vehicle is observed

‘ lo"ow;
another vehicle while not tnuin- ®

taining the legal minimum
1cparation,

-~

50%
Drifting

Drilting Is a straight-line move
ment of the vehicle at o slight
angle to the roadway. As the
driver approeches & marker or
boundary (lane marker; center
line, edge of the roadwayj, the
direction of drift might change.

- As shown in the illustraticn the

vehicle drifts across the tane
marker into another lane, thea

. the driver makes a correction

and the vehicle drifts back
across the lane marker, Drifting
might be observed within 5
single lane, across lanes, écross
the center line, onto the
shoulder, and fros lane to lage.

0% The critical element in this cue — : »
Stoppiag is that there is no observable “S% The left-hand set of tires of the
Without Cause justificatioa for the vehicle to . Tires oa observed vehicle is consistently .
io Tralfic Lane stop in the traffic lane; the stop )8 Center ot on the center line. ot either set
is not caused by traffic condi- Lane’ er  of tires is contistently on the
tions, traffic signals, an " lane marker.
emergency situation. or related . . o L
circumstances. Intoxicated - ik ' . T
drivers might stop in lane when o The driver of the observed.- vehicle
their capability to interpret Beaking  breaks unnecessarily, maintains
information and make decisions 1 'Emticnlly pressure cn the brake pedal

becomes severely impairéd. As s
- consequence,-stopping (without
cause) in the traffic lane is likely
to occur at intersections ocr other
dccisian paincs. e

Hs 178 R6/92 24.

(“riding the brakes™). or brakes ir’
an uneven or jerky menner.



40% " A number of possibilities exist -
Sigoaliag . for the driver’s signaling to be
Inconsiétent - inconsistent with the associated
With Driving  driving actions. This ¢pre occurs
Actione when inconsistencies such as the
o . following are observed: {ailing to
signa! s turn or lane change:
signaling opposite to the tum or,

lane change executed: signeling .
constantly with no accompenying Py L

driving sction: and driving with - /=
four-wey harard fleshers on. 272 %
' ' S ST e N
- .fgps%‘..l’f;qy:%g“._ Do S
:&‘ . ;YP’L < Y B - ry e e Ca
ﬁ‘@‘ ’Y&r"q?l ‘:.‘:' —> % o .

LK s

-

A pocket-sized booklec lis_:ing'chése ‘cues is qvnglaﬁle free of charge from: ]

National Highuay Traffic Safety Administration
Administrative Operations Divisfion -
Room 4423, 400 Seventh Street, SW.

" Washington, DC 20590 o

Ask for Guide for Degecting Drunk Drivers at Night. (DOT HS 805 711).
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3. DIVIDED ATTENTION

It is important to understand the effects of alcohol are exhibited in driving

. so that the significance of visual cues will be recognized. Driving is a
complex task involving a number of subtasks, many of which occur
simultaneously. These include:

steering;

controlling the acceleratory -
signaling; ;

controlling the brake -pedal
operating the clutch; i
operating to gearshift:
observing other traffic;
observing signal lights, stop signs & other traffic concrol

devices; and
o making decisions (whether to stop. turn,  speed up, slov doun)

0 000O0ODOO0OCO

Safe driving demands thc abilicy to divide attention among these various
tasks. *Divided attention® simply means the ability to concentrate on two or
more things at the same time. Under the influence of alcohol or drugs, a
driver's ability to divide attention is impaired. As a result, the impaired
driver tends to concentrate on only the most important or critical parcts of
~driving and to disregard the less important parts, often creating unexpected
or dangerous situations for other drivers. Two examples were particularly
evident in the videotape segment Visua] Detection of Driving While
Intoxijcared. In one instance the driver signaled for left turn. but actuallv
turned righg. In the other, the driver gtopped for a green light. 1In each

case the driver wvas suffering impaired ability to divide attention.

° The first driver vas concentrating on steering, looking for the
street vwhere he wished to turn and slowing for the turn. The
driver realized that a signal was required and &ctusally operated
the signal lever.- ! av o agcen

lefr to move the Jever “in ;h zjgh; direccion. Ihetefore he

signaled left but turned right.

o The second driver wvas cvnceucrIC1ng ‘on controlling the car‘s speed
and direction. ue noticed the traffic lighc, buc he gjd not _have
-Cent o e_spe he lighsz.

Iherefore hc stopped for a green’ llght

Some of the most significant evidence from all thtee phases of DW1 detectxon
cun be related directly to the effects of alcohol or drugs on divided
attention ability. - We will return to the concept of divided attencion in

rs_c.s.ﬂgn_VL__r_::mml_Qen;m ‘and S_:m.qnlu.._xt_a_mu_im_nm
4. RECOGNIZING AND DESCRIBING m TIAL cuas

'Observxng the vehicle in operation is the first task in DWI detection. Proper
performance of that task requires two distinct but related abflities:
. . & . . .
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o the ability to recognize evidence of alcohol or drué inf@uence;

and

) the abilicy to describe that evidence clearly end_convtncingly‘

It is not enough that you observe, and recognize syupcaws of impaired drivxng
You also must-be able to describe what happened so- that others will have g -
clear mental picture of what took place. .Improving. your abi{licy to recognxze
and clearly describe- observational -evidence requires praccice

5. THE STOPPINC SEQUENCE
Your secand task during Phase One of the detection process is to observe the
manner in vhich the driver responds to your signal to stop, and to note any
additional evidence of a DVI violation. .

Cues. reinforcing the suspicion of DWI may be found in the stopping sequence.
After cthe command to stop {s given, the alcohol fmpaired driver may exhibic

additional 1mportauc evidence of DWI. These cues may include:

an accempc cto flee; s
no response; ‘
.slow response;

an abrupt swerve;

sudden stop; and

:triking the curb or another objecc

0 00000

Some of these cues come to light because the stop command places additionmal
demands on the driver‘s ability to divide attention. The signal to stop
Creates a nev situation with vhich the driver must cope. Flashing emergency
lights or & siren demand and divert the driver‘s attemtion, regquiring that the
driver now divide attencion between dtivlug and responding to the stop
command. Stopping {tself requires the’driver simultaneously to turn the-
steering wheel, put on the brakes, use a turn signal, and so on. Thus the
driver‘s task becomes more complex when the stop command is given. A driver
under-the influence may not be able to handle this wore complex task and

addicional evideuee of {mpairment may appear.: ’ b

e

‘1t is your responsibility to recognize, record and convey the additional
evidence of driving impafrment that may come to light during the stopping
sequence. This task, like Task One, observing the vehicle in operacion,
requires: .. : o :

.o the ability to recognize evidence of alcohol or dtug influence;
and
) the ablllty xp‘deecribe cthat evidence cleetly and convincingly.

Recognizing and describing the réinforcing cues of DUl that appear during the
scopping sequence requires practice. .
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PHASE TWO: PERSONAL CONTACT
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PHASE TWO: PERSONAL CONTACT

Upon successfully completing this session, thc‘fstudcms will be'able to: -

.0 . Identify typical clues of Detection Phasc Two.

o Describe the observed clues clearly and convincingly.
A. Overview: Tasks and Decision ) Instructor-Led Presentations

B. Typical Investigation Clues of the
Driver Interview 0 -. Video Presentation

C.  Recognition and Description of

Investigation Clues o instructor-1ed Demonstrations
D.  Recognition and Description of Initial,
. Reinforcing and investigative Clues . 0 Student’s Presentations

E. - Interview/Questions Techniques.

F.  Typical Clues of the Exit Sequence
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PERSONAL CONTACT

OVERVIEW

DWT Detection Phase Two: Personal Contact, like Phases One and Three, comprises two
major evidence gathering tasks and one ‘major decision. Your first task is to approach,
observe and interview the driver while they are still in the vehicle to note any face-to- face
evidence of impairment. During this facc-to-facc contact you may administer some sxmplc
pre-exit sqbriety tests to gain additional information to evaluate whether or not the driver is
impaired. After this evaluation, you must decide whether to request the driver to exit mc
vehicle for further field sobriety testing. In some jurisdictions this decision is an automatic
one: dcpanmcmal policy dictates that all drivers stopped on suspicion of DWI be instructed
to exit. It is important to note that by instructing the driver to exit the vehicle, you still are
not committed to an arrest; this is simply another step in the DWI detection process. Once
you have requested the driver to exit the vehicle, your second task is to observe the manner
in which the driver exits to note any additional evidence of impairment. ‘ :

NOTE: You may initiate Phase Two without Phase One. This may occur for example, ata
roadblock, or when you have rcspondcd to the scene of an accident.

TASK ONE

The first task of Phase Two, observation and interview of the driver, begins as soon as the
suspect vehicle and the patrol vehicle have come to complete stops. It continues through
your approach to the suspect vehicle and involves all conversation between you and thc _
dniver prior to the driver's exit from the vehicle. .

FACE-TO-FACE
{ OBSERVATION AND
INTEAVIEW OF DRIVER /

PHASE TWO:
Personal Contact

SHOULD THE
DRIVER EXIT?

OBSEAVATION OF THE
EXIT AND WALK
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You may have developed a strong suspicion that the driver is under the influence prior (o the
-face-to-face observation and interview. You may have-developed this suspicion by observing
something unusual ‘while the vehicle was in motioa, or durmg the stopping sequence. On the
other hand, you may have developed no suspicion of DWI prior to the face-to-face contact.
The vehicle operation and the stop may have beea fairly normal; you may have seen no
actious suggestive of DWI. . For example, you xhay have stopped the vehicle for a simple
tasllight violation, or for speeding, where no erratic or unusual driving was evident. In some

zases, Phase One will have been absent. “For example, you may first encounter the driver
" and vehicle after an accident or when responding to a request for motorist assistance.

' Regardless of the evidence that mzy have come to light ’during Detection Phase One, your
“initial face-to-face contact with the driver usually provides the first d;ﬁnm: indications that

the driver is undcr the mﬂucncc

DEC ISION

. Based upon your facc-to-facc interview and observation of the dnvcr, and upon your
previous observations of the vehicle in motion and the stopping sequence, you must decide
whether. there is sufficient reason to instruct the driver to step from the vehicle.

For some law enforcement officers, this-decision is automatic, and always affirmative: their
agency policy dictates that the driver always be told to exit the vehicle; regardiess of the
cause for the stop. Most agencies, however, treat this as a discretionary decision, to be
based on what the officer sees, hears and smells during observation and interview with the
driver while the driver is seated in the vehicle.

If you decide to instruct the driver to exit, you must closely observe the driver’s actions
during the exit and walk from the vehicle and must note any evidence of alcohol or drug

impairment.

TYPICAL INVESTIGATION CLUES: THE DRIVER INTERVIEW -

\

Facc-to~facc obscrvauon and interview of the dnvcr allows you to use three senses o gather
evidence of alcohol or drug influence: :

o thc sease of sight;

) -the sense of hearing; and
o ‘the sense of smell. '
SIGHT

There are 2 number of things you might see durmg the interview that would be describable
clues or evidence of alcohol ‘or drug mﬂucncc Among them are:

o bloodshot eyes;
o soiled clothing;
o fumbling fingers;
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alcohol containers;

o :
o drugs or drug parapheralia;
0 bruises, bumps or scratches; .
0 unusual actions.

HEARING

Among the thmgs you might hear durmg the interview that ‘would be dcscnbablc clues or
evidence of alcohol or drug mﬂucnoc are thcsc

o slurred spwch; '
) admission of drinking;
o .. inconsistent responses; - -
o abusive language;
o unusual statemeants.
SMELL

There are things you might smel] during the interview that would be describable clues or
evidence of alcohol or drug influence. Typically these include:

alcoholic bcvcragés; _ -

- marijuana; -

. "cover up” odors like breath sprays;
unusual odors.

0 00O

REQUIRED ABILITIES

Proper faca-to-face observation and interview of: the driver demands twe distinct but related
abilities: -

o the ability to recognize the sensory evidence of alcohol or drug xnﬂucncc and
o “the abxmy %) dcscnbc that cvxdcncc clarly and convmcmgly ’

Developing these abilities requires pmcucc.
| © PREEXIT SOBRIETY TESTS

A basic pm'pose of the face-to-fzce observation and mtcrvxcw of the driver is to identify : and
gather evidence of alcohol or drug mﬂucncc. Thxs is the purpose of cach task in each phasc
of DWI detection.

During the facc-to-face observation and interview stage, it is not necessary to gather
sufficient evidence to arrest the driver-immediately for DWI. It is necessary only to gather
enough evidence to justify requesung the driver to s(cp from the vehicle for further
investigation.
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TESTS

There age 2 number of simple tests of impairment you can administer to 2 driver while the
driver.is still behind the wheel. -Most of these simple tests apply the concept of divided
attention: they require the driver to coficentrate on two or more things at the same time.
The tests mcludc both question and answer testy and psychoph) sical (mmd-body) tests.

While these simple tests gcncrally are not as tclxablc as the more structured formal roadsxdc
field sobncxy tests when i comes to indicating alcohol or drug influence, they can be very
helpful in determining whether there is sufficient cause to request the driver to exit the

vehicle.

Question and Answer Tests

. The questions you ask and the way in which you ask them can constitute simple dmdcd
attentioa tests. Three techniques- arc particularly pertinent:

o asking for two things simultaneously;
0 asking interrupting or distracting questions; and
o asking unusual questions. '

An cxample of the first technique, askmz_{qr_m_lhmzmmnlmms]x is rcqucstmg that

the driver produce both the driver's license and the vehicle registration. Possible evidence of
impairment may come to light as the driver responds to this dual request. Be alcrlr for the
driver-who: )

.0 forgets to produce poth documents;

o produces documents other than the ones rcqucstcd

o fails to see the lxccnsc rchstrauon or boxh while searching through wallet or
purse;

o fumbles or drops wa]lct purse, hccasc or registration;

o 1s unable to remcvc documents using ﬁngcrups

The second tcchmquc a:hwmmmgﬂmzmﬂmﬁ forccs the driver to divide

attention between searching for the license or registration and answering 2 new question.
While the driver is responding to the request for license, registration or both, you ask an
unrelated quéstion like, "Without looking at your watch, can you tell me what time it is right
now?" - Possible evidence of impairment may be disclosed by the mtcrrupung or dxstracung

‘question. Be alert for the dnvcr wha:

o ignores the question axid concentrates only on the license or registration
~ search; -

o forgets to resume the scarch after answering thc question;

o supplies a grossly incorrectanswer to the question.

HS 178 R6/92 32.



The third technique, asking ynusual questions, is emploved after. you have obtained the
driver's license and registration. Using this technique, you seek verifying information
through unusual questions. For example, while holding the driver's license, you might ask
the driver, “What is your middle name?”

There are many such questions which the driver normally would be able to answer easily.

but which might prove difficult if the driver is impaired, simply because they are unusyal
questions: Unusual questions require the driversto process information; this can be especially
difficult when the driver does not gxpect to have to process information. For cxamplc a
driver may respond to the question about the middic name by giving her first name..
Similarly, drivers may respond to the question about the fifth birthday year by giving their
birth year. In each case the driver xgnorcs the mmsua.l _question and rcsponds instead to a
ysual -- but unasked -- question. .

BEHIND THE M-IEEL PSYCHOPHYSICAL TESTS

Pre-cxu sobriety tests also include psychophysical tests. Psychophys:cal tests are divided
attention tests. They measure a subject's abxluy to handle both physical and mcntal tasks

simultaneously.

- Behind the wheel psychophysical tests may include the Alphabet, Count Down and Finger
Count tests. These field tests of a driver's mental and physxcal impairment are often
administered outside the vehicle. However, they also can be given while the driver is still
inside the vehicle. Whenever these tests are given, you should provide clear instructions
~and, if possible demonstrate what the driver should do. You must verify that the driver has
“the mental capacity and education to perform the tests. -This can be done by asking the
driver to repeat the instructions and whether the subject undcrstands what is required.

'ALPHABET TEST

The Alphabct Test requires thc subject to recite a part of the alphabet. You instruct thc
subject 10 recite the alphabet beginning with a letter other than A and stopping at a letter
other.than Z. For example, you might say to a driver, "Recite the alphabet, beginning with
the letter E as in Edward and stopping with the letter P as in Payl." This divides the driver’s
attention because the driver must coacentrate to begin at an unusual starting point and recall
where to stop. ' :

COUNT DOWN TEST

The Count Down Test requires the subject to count out loud 15 or more numbers in reverse
sequence. For example, you might request'a driver to,."Count out loud backwards, staning
with the number 68 and ending with the number 53." This, too, divides attention because
the driver must continuously ‘concentrate to count backwards while trying to recall where to -
stop. NOTE: This test should never-be given using starting and stopping points that ead in
0 or § because these numbers are too casy: to recall. For example, do not request that the
"driver count backwards from 65 to 50. Iastead, ask the driver to count backwards from 64

te 49.
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FINGER COUNT TEST

In this test, the subject is asked to touch the tip of the right thumb in turn to the (ip of each
finger on the right hand while simultaneously couating up one, two, three, four; thea to
reverse direction on the fingers while sxmultznccusly counting down four, mm L__Q L&

In cach {nstance, note whether and how wdl the sub;cct is able to pcrform the dwxded
attention task.

‘I'HEEXITSEQUENCE -

- Your decision to instruct the driver to step from the vehicle: usua]ly is madc oaly after you
have developed a definite suspicion that the driver is under the influence.* Even though that

suspicion may be very strong, usually the suspect is not yet under arrest when you give the’
instruction. .

How the driver steps and walks from thc vehicle and actions or behavior during the exit
sequence may provide important evidence of alcohol or dtug influence. Be alert to the: dm er

who: -

shows angry or unusual reactions;
cannot follow instructions;

cannot open the door;

leaves the vehicle in gear;

“climbs™ out of vehicle;

leans against vehicle;

kecps hands on vehicle for balance.

00000 O0OO

"Proper facc-to«facc observation and iaterview of a-driver requires the abxlxty o rccogmzc the
sensory eviderice of alcohol or drug influence and the ability to dcscnbc that evidence clearly -

and convmcmgly Developing these abilities takes practice. 1

*Except. however, that you may instruct a suspect to exit the vehicle as a means of ensuring
your own safety. Safety considerations take precedence over all other considerations.
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PHASE THREE: PRE-ARREST SCREENING

~
A Y

. Upon succcssfuuy complcung this session, the pamcxpants will be able to:
0 Describe the role of psychophysmal and preliminary breath tests.

o Dcf'mc and dcscnbc the concepts of divided attcnuon and nystagmus.

o Discuss the advantages and limitations of preliminary breath testing.
0 Discuss the arrest decision. process.
A. = Overview: Tasks and Decision o Instructor-Led Presentations

to

Divided Attention Tests: Concepts, .
Examples, Demonstrations : 0 Instructor-Led Presentations

C. Horizontal Gaze Nystagmus - Conccpts
Dcmonstrmon

D. Vertical Nystagmus

E. Advanugcs and Limitations of Preliminary
Brcath Testing

F. Thc Atmst chsion
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PRE-ARREST SCREENING

PHASE THREE TASKS AND DECISION

' Like Phases One'and Two, DWI Detection Phase Thrac. Pre-arrest Screening has two majo.
evidence gathering tasks and one major dcc:sxon

<

 PSYCHOPHYSICAL
_(FIELD) SOBRIETY
TESTING

PHASE THREE:
Prearrest Screening

meummv
BREATH TESTING /[~

Your ﬁrst task in Phase Three is to administer structured formal psychophysical (field) ,
sobriety tests. Based on these tests and on all other evidence from Phase One and. Two, you
must decide whether there is sufficient probable cause to arrest the driver for DWI. Your
_ second task may then be to administer (or arrange for) a preliminary breath test (PBT) to
confirm the chemical basis of the driver's impairment, if your ageacy uses PBTs. The entire
detection process culminates in the arrest/no arrest decision.

IS THERE PROBABLE CAUSE TO
- ARREST THE SUSPECT FOR DWI?

PSYCHOPHYSICAL TESTS

Psychophysical tests are methods of assessing a suspect's mental and physical impairment.
These tests focus precxscly on the abilities needed for safc dnvmg balance, coordination.-
mformauon proocssmg and so on. - .

Psychophysical testing actually begins as soon as you come into facc-to-facc contact thh the
suspect and begin the interview. Psychophysical testing coatinues as the suspect steps from -
the vehicle and you observe the manner of the exit and walk from the vehicle. The most
significant p:yd:ophynal tests. usually are formal, structured tests that you administer at
roadsxdc The eatire process may be described as a thmc lcvcl wcung process comprising:

Level One Testing - Simple, Pre-exit Tests mcludmz the Alphabet and Fmgcr Count

Tests.

‘

u\.t:ll_o_lcsnnz_ﬂhs:mmhc_ﬁm noting the Susmct s balancc. coordmauon

reactions and ability to follow mstrucuons
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Level Three T __mnz;Em_aLEl:._S_QbﬂﬂLIQﬁS administering formal, struclurcd

roadside tests.

PRELIMI NARY BREATH-TEST

The preliminary breath test (PBT) can hclp to con'obontc all other evidence and to conﬁrm
your judgment as to whether the suspect is undcr the influence. Usually PBT results cannot .
be mtroduccd as evidence agamst hc driver in court: Howcvcr. state laws vary.in this regard.

THE ARREST DECISION

The DWI detection process concludcs with the arrest dccxsxon This decision is base::
of the evidence you have obtined duang all three detection phases: on observation o.
vehicle in motion and during the stopping sequence; on face to face observation and
interview of the driver; and on the results of informal sobriety tests.

DIVIDED ATTENTION TESTS

INT RODUCTION

Many of the most reliable and useful psychophysical tests employ the concept of div ided
attention: they require the subject to concentrate on two things at once. Driving is a
complex divided attention task. In order to operate a vehicle safely, drivers must
'sxmultzneously control steering, acceleration and braking; react appropriately to a constantly
changing eavironment; and pcrfox'm many other tasks. Alcohol and many other drugs
substantially reduce a person's ability to divide attention among tasks like these. “Under the
influence of alcohel or other drugs, drivers often rust ignare the less critical tasks of driving
in order to focus their impaired attention on the more critical tasks. For example, 2 driver
may ignore a traffic signal and focus instead on speed control.

Even when they are under the influence, many people can handle a single, focused attention
- task faitly well. For cxample, a driver may be able to keep the vehicle well within the
proper traffic lane, as long as the road remains fmtly straight. However, most people’ when
under the xnﬂucncc cannot satisfactorily divide their attcnuon to' handlc mulu;:lc tasks at
once. -

The concept of dmded aucnuon has been applied to psydxophysunl testing. Ficld sobnct)
tests that simulate the divided attention characteristics of driving have been dcvclopf‘d and are -
being used by police departments nationwide. The best of these tests exercise thc same
mental and physical capabilities that a person needs to dnvc nfclr

mformauon pmccssmg,
. short-term memory;

judgment and decision making; -
balm&' ‘
stady. surc mcuons'

Clear vision;

small muscle coatrol;
coordination of limbs.

00 000000
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Any test that requires a person to demonstrate two or more ‘of these capabilities
~ simultancously is potentially a good psychophysical test.

Simplicity is the key to divided attention field sobncty testing. It is not cnough to select a
test that just divides the subject's attention. The test also must be onc that is reasouably
simple for the average person to perform when sober. Tests that are difficult for a sober

subject to perform havc little or no evidentiary valuc

Two divided ‘attention field sobriety tcsts that havc provcn accurate and cffccuvc in DWI
detection are the Walk and Tum and the Onc~ch Stand. These tests are dcscnbcd briefly

bc!ow

WALK AND TURN

Walk and Tum is a test that has been validated through extensive research sponsored by the
National Highway Traffic Safety Administration (NHTSA). It is a divided attcnuon test
consisting of two stages: e

o Instructions Stage; and,
o Walking Stage.

In the Jnstructions Stage the subject must stand on a line with feet in heel-to-toe position,
keep arms at sides, and listen to instructions. The Instructions Stage divides the subject’s
attention between a balancing task (standing oa the line while maintaining the heel-to-toe
position) and an information processing task (listening to and remembering instructions).

In the'Walking Stage the subject must take nine heel-to-toe steps down the line, tumn in a
prescribed way, and take nine heel-to-toe steps up the line, while counting the steps out loud.
During the turn, the subject must keep one foot on the ine, pivot on that foot, and use e
other to take several small steps to complete the tum. The Walking Stage divides the .
subject's attention among a balancing task (walking heel-to-toe and tumning on the line); a
'small muscle control task (counting out loud); and a short-tcrm memory task (recalling the
numbcr of steps and the tuming mstrucuons) }

The Walk and Turn test is administered in a standardized fashion, i.c.; the same way. cvcry
time. It is also interpreted in a standardized fashion. Specifically, officers administering
Walk. and Tum czrefully abserve thc suspect's performance for gight clues: L

can't balance dunng mstrucuonr
starts too soon; '
stops while walking;
doesn't touch hecl-to«toc
steps off line;
uses arms to balance;
loses balance on tumn or turns incorrectly; and
takes the wrong number of steps.

0.0 00 00O O
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Sometimes, suspects cannot complete the test. Inability to complete the test ‘occurs when the :
suspect;

Q steps off the line three or more times;
0. is in danger of falling; <
Q cannot’ do the test.

Rcscarch shows that if 2 suspcct exhibits two or more of the clues or mnnot complctc the
test, the suspect's BAC is likely to be above 0.10. This criterion has been shown tobe

reliable 68 percent of the umc

ON'E-LEG STAND

. The One-Leg Stand test also has becn validated through NHTSA's rescarch progrzm Itisa
divided attention test consisting of two stages:

o Instructions Stage; and,
o  Balancing and Counting Stage.

In the Instruction Stape, the subject. must stand with feet together, keep arms at sides, and
listen to instructions. This divides the subject's attention between a balancing task
(maintaining a stance) and an mformanon processing tz.sk (listening to and remembering
mstrucnons )

In the Bﬂmmd_ﬂmmg_mg: !hc subject must stand on one foot and hold the other

foot straight approximately six inches off the ground, toes pointed forward and paraliel to
ground while staring at the upraised foot and couating aloud from “one thousand and onc™ to
-"one thousand and thirty™. This divides the subject's attention between bahncxng (standing
on onc rooo and small muscle control (oountmg out loud). . i .

The count to “one thousand and thirty" is an important pan ofithe Onc-ch Stand test.
Rescarch has shown that many impaired subjects are able to maintain one leg balance for up
to 25 seconds, but that relatively few can do so for 30 seconds. : .

One-Leg Stand is also administered and interpreted in a standardized fashion. Officers-
carefully observe suspects® performance and look for four specific clues:

o sways while balancing;
o uses arms to ba]ancc.
o hops;

o puts foot down.

Sometimes suspects cannot complete the (cst. Inabnhty to complete One-Leg Stand occurs
when the suspect.

o puts the foot down three or more times, during the 30 second couat;
o cannot do the test.
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Rcsca:ch shows that, when the suspect produces mr_mm clucs or is unable to complete
the test, it is likely that the BAC is above 0.10. This criterion has been shown to be reliable

65 percent of the time.
HORIZONTAL GAZE NYSTAGMUS TEST | -

“Nystagmus" means an involuntary jerking of the eyes. Horizontal gaze nystagmus (HGN)
refers to an involuntary jerking that occurs as the eyes gaze toward the side. In addition 16
being involuntary, the jerking is also unconscious. The person experiencing the nystagmus
ordinarily is unaware that the jerking is happening, and is powerless to stop or control it.

.. ) . M
Under the influence of alcohol or certain other drugs, the involuntary jcrking of the eves -
becomes much. more distinct, and readily noticeable. And, as a person's blood alcohol
concentration increases, the eyes will bcgm to jerk sooner as they move to thc side.

Horizontal gaze nystagmus is a very reliable field sobncty test. Especially whcn used in -
~ combination with the divided attention tests, it will help police officers corrcctly distinguish
suspects who are under the influence of alcohol -from those who are not.

Prior to administration of HGN, the eyes' are checked for equal tracking ability (can they
follow an object together) and equal pupil size. If the eyes do not track toge'thcr, or if the
pupils 2re noticeably unequal in size, the chance of mcdxcal disorders or injuries causing the

nystagmus is present.

When the HGN test is adaumstcred éach eye is checked separately, always bcgmmng with .
subject’s left eye. Each eye is examined for threc specific clues. )

0  As the eye moves from side to side, does it move smodthly or does it jerk
noticeably? (As people become under the influence of alcohol, their eyes
exhibit a lack of smooth pursuit as they move from side to side.)

o  When the cyc is movcs as far to the side as possible and is kept at that
position for several seconds, does it jerk distinctly? (Distinct nystagmus at
. maximum deviation of the eye is another clue of alcohol influence.)

‘0 .. As the cye moves toward the side, does it start to jerk before it has moved
through a 45-degree angle? (On-set of nystagmus pnor to 45-degrees is another
clue of alcohol influence.)

As a person's blood alcohol concentration increases, the more likely it is that these clues will
‘appear. - : : :
The maximum number of clues that may appear in one eycxs three. The maximum total

number for any suspect is'six. Research shows that if four or more clues are evident, it is
likely that the suspect’s-blood alcohol conccntntxon is above 0.10. The relxabxhty of this .

four-or-more clues criterion is 77%.
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VERTICAL NYSTAGMUS

Vertical nystagmus refers to an involuntary jerking that occurs as the eyes gaze upward to
their maximum point. Although this type of nystagmus was not examined‘in the research
that led to the validation of the Standardized Field Sobricty Test battery, field experience has
‘indicated that a check for vertical nystagmus has provxdod a reliable indicator of high doses

* of CNS depressants (mc!udmg alcohol), or inhalants for-that individual, or PCP.

NOTE: The chcck for vertical nystagmus was uot included in the SFST battery during the
original research, however, it has been a reliablc mdtcator of lugh alcohol or PCP

1mpaxrmcnt
' PRELIMINARY B’RE_Am TESTING

The basic purpose of preliminary breath’ testing (PB‘I) is to demonstrate the association of -
alcohol with the observable evidence of the suspect’s impairment. The suspect's impairment
is established through sensory evidence: what the officer secs, hears and smells. The PBT

provides the evidence that alcohol is the chemical basis of that impairment by yielding an -
on-the-spot indication of the suspect’s blood alcohol conceatration (BAC). The PBT provides

-direct indication of the BAC level. It does pot indicate the level of the suspect's xmpmrmcm _
Impairment varies widely among mdnvxduals with the same BAC level. _

Preliminary breath testing, like psychophysical testing, isa stage in the pre-arrest screening
of a DWI suspect. ~Usually the suspect is not yet under arrest when requested to submit to
the preliminary breath test. The DWI incident remains at the investigative stage; the
accusatory stage has not yet begun. The PBT result is only one of many factors the officer
considers in determining whether the suspect should be arrested for DWI. It should never be
the sole basis for a DWI arrest. Nevertheless the PBT result js an"important factor because
it provxdcs direct indication of alcohol influence. All other evidence, from initial obsen-ation

he vehicle in uy-..’aucn u“uuugh formal ijChupu):luu h:)dug, indicaies alcohiol influence

um_:_c_u based on impairment of the suspect's mental and physwal faculties.

ADVANTAGES OF PBT
A PBT offers several impémnt advzngcs ‘for.DWI detection. It may:’

o  comoborate other evidence by demonstrating that thc suspxcwn of alcohol
influeace is consistent with the officer's observations of the suspect’s mental

and physical impairment.

o coafirm the officer's own judgment and hdp gain confidence in cvaluaung
alcohol impairment accuﬂtcly. based on observations and psychophysical tests.
(Many officers experienced in DWI enforcement find that they rely less and -
less oa the PBT as their Godfidence in their owin powcrs of dctecuoa
increases.) .
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o disclose the possibility of medical complications or impairment due 1o drugs
other than alcohol. (The PBT can confirm or deny that alcohol is the cayse of
the observed impairment. For example, observed psychophysical impairmen
coupled with a PBT result showing a very low BAC indicates an immediate
need to investigate the possibility that the suspect has ingested a drug other -
than alcohol or suffers from a medical problem.)

o help to establish probable cause for a DWI arrest. (The role of the PBT in
establishing probable ‘cause may be affected by the evidentiary value of PBT
results in your state. Refer to Unit 4, Part 4 for more information. Consult

 your specific PBT law, your sup3rvisor, or the local prosecutor for

clarification, if necessary.)
LIMIT_ATIONS OF PBT

‘Preliminary breath testing may have both evidentiary limitations and accuracy limitations.
Evidentiary limitations vary with specific laws. In some states PBT results are admissible as
evidence; in other states they are not admissible. Where the results are admissible, there
may be differences in the weight or value they are given. Consult your state PBT law, vour .
supervisor or your local prosecutor, as necessary, for clarification. )

PBT instruments have accuracy limitations. Although all PBT instruments currently used by
law enforcement are reasonably accurate, they are subject to the possibility of error,
especially if they are not used properly.. There are factors that can affect the accuracy of
preliminary breath testing devices. Some of these factors tend to produce “high* test results: .

others tend to produce “low™ results.

There are iwo common factors that tend to 'produci: high results on a PBT.

o Residual mouth ajcohol. After a person takes a drink, some of the alcohol
will remain in the mouth tissucs. If the person exhales soon after drinking,
the breath sample will pick up some of this left-over mouth alcohol. In this
case, the breath sample will contain an additional amouat of alcohol and ‘the

test result will be higher than the true BAC. )

It takes approximately 15 minutes for. the residual alcohol to evaporate from
* the mouth.. Evaporation cannot be speeded up significantly by having the
suspect gargle with water or in any other way.

The oaly sure way ‘to eliminate this factor is to make sure the suspect does not
take any alcohal for at least 15 to 20 minutes before conducting a breath.test.
Remember, too, that most mouthwashes, breath sprays, cough syrups, etc.. -
cotitain alcohol and will produce.residual mouth alcohol. Therefore, it is
always best not to permit the suspect to put anything in their mouth for at least
15 to 20 minutes prior to testing. ‘ '

4
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o W Some types of preliminary breath tests might reacq 1o

certain substances other than alcohol. For example, substances such as cther, ~

chloroform, acetone, acetaldehyde and cigarette smoke conceivably could
produce a positive reaction on certain devices. If so, the test would be
contaminated and its result would be higher than the true BAC, Normal
characteristics of breath samples, such as halitosis, food odors, etc., do not

affect accuracy.

There are two, common factos that tend to producc jow PBT results.

C.QQ.HILQLL*EJM!LEEDE If thc captured breath samplc is allowed to cool

before it is analyzed, some of thie alcohol vapor in the breath may tum to
liquid and precipitate out of the sample. If that happens, the subsequcnt
analysis of the breath sample will produce a low BAC result.

o . The composition of the breath sample. Breath composition mcans the mixture
of the tidal breath and alveolar breath. Tidal breath is breath from the upper
part of the lungs and the mouth. Alveolar breath is decp lung breath. - Breath
testing should be conducted on a sample of alveolar breath, obtained by having
the subject blow-into the PBT mstrumcm until all air is expelled from the

lungs.
THE ARREST DECISION

Your arrest/no arrest decision is the culmination of the DWI detection proccﬁs: Your
-decision is based on 2l the evidence you have accumulated during each detection phase.

PHASE ONE:

o iuitial vbscrvation of vehicie in motion;
o QObservation of the stop.

" PHASE TWO:

o~ Face-to-face observation and interview;
o Observation of the exit. -

PHASE THREE:

©  “Psychophysical tests;

o Preliminary breath tests.
Your decision involves a careful review of each of the observations you have made.
Conduct 2 “mental summary” of the evidence collected during vehicle in motion, personal
contact and pre-arrest screening. If all of the evidence, taken together, establishes probablc
cause to believe that DWI has been oommtttcd you should effect physical arrest of the
suspect for DWI.
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Under no circumsances should you charge the suspect with a lesser offense 1astzad (_\g'.D\\‘
if there is probable cau:2 to believe that DWI has been commitied: Any reduction of D\

to a lesser charge is the responsibility of the prosecutor or judge.

In the absence of probable cause. the proper decision is to release the suspect or, if the
suspect has committed another violation, such as speeding or failing 1o obe§ a traffic signal.

to cite for that violation.
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- CONCEPTS AND PRINCIPLES OF THE
- STANDARDIZED FIELD SOBRIETY TESTS
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CONCEPTS AND PRINCIPLES OF THE STANDARDIZED FIELD SOBRIETY TESTS

Upan successfully completing this session, @c-stixdem will be able to:

Discuss the development and validity of the stin‘dzrdized field sobricty tests.

Field Sobriety Tests

HS 178 R6/92 4s.

- Instructor-Led Presentation

Instructor-Led Demonstration

Student Practice Session &

o
o ‘Discuss the different types of nystzgmus and their effects on the horizontal gaze - -
' nysugmus test. 4 |
o Discuss and properly administer the three standardized field sobriety tests.
o Discuss and recognize the clues of the three standardized field sobriety tests.
o | Describe in a clear and coavincing fashion and properly rccord the results of the three
standardized field sobriety tests on 2 standard note taking guide.
o Discuss the limiting factors of the three standardized field sobriety tests.
CONTENTS SEGMENTS
A. Overview: Development and Validity |
B. Horizonul Gaze Nystagmus |
C. - Walkand Tum'
' o . . Demoastration
D.  Combining the Clues of the Horizoatal - '
Gaze Nystagmus and Walk and Tum
E. One-Leg Stand
F.  Limitations of the Three Tests
G.  Taking Field Notes oa the Standardized



OVERVIEW OF SFST .
RESEARCH AND DEVELOPMENT

1. First Phase: .Dmm:mmm_ﬂﬁm
A, The rescarch objectives

o To evaluate currently used physical coordination tests to determine their
relationship to mtoxxcauoa and driving lmpaxrmcru

o To dcvclop more scnsmvc tests. thzt would prtmdc more rclxablc cvxdcncc of
impairment.

o To standardize the tests and obscrvations.
B.  Who conducted the rescarch? |

Southern California Research Institute (SCRI)

The final report:

Burns, Marcelline and- Moskowitz, Herbert
Psychophysical Tests for DWI; June, 1977
NHTSA Report Number DOT HS-802 424
(available from National Technical Informauon
Service, Springfield, Virginia 22161)

They were 238 volunteérs, pafticipating in one testing session.

The volunteers were interviewed by SCRI staff, and on the basis of the interview
they were classified as either [ight, mgd:m:ormdnnkcrs They were

. randomly assigned to “target BAC" levels appropriate to their clzssxﬁcauons The
following shows thc distribution of BACs achxeved by volunteers: ‘

- L:zht Modeute Havy :
No Alcohal (0.00) 26 2 26 79
Approximately 0.05 36 16 . 3 55
Approximately 0.075 - 6 7 13
Approximately 0.10 = .~ -3 713 ‘50

~ Approximately 0.15 - Yt S|
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D. Who tested the subjects?

* Ten polxcc officers, representing four agencies in the vxcmuy of Los Angeles. did all
of the testing. Each officer examined an average of 23-24 volunteers. White the
- officer was conducting the cxammauons 3 mcmbcr of the SCRI saaff observed the

" “examinations.

NOTE: Neither the volunteer nor the officer nor the observer knew the volunteer's
" BAC. Separatc members of thc SCRI staff hzndlcd the dosing and breath tcsung of -

- volunteers.
E. What tests were administered?
Each voluateer was subjected to six tests:

One-Leg Stand

Finger-To-Nose

Finger Count

Walk-and-Tum

-Tracing (a paper-and-pencil cxcrcxsc) L
Nystagmus (called “alcohol gaze nystagmus® in the final report)

0c0o00o0oO0

Each officer was given one day's training in the administration and scoring of these
tests pnor to conducting the experiment. NOTE: Oualy two of the ten officers had
any prior experience with nystagmus.

. The researchers analyzed their data and found that, using the scores from alf six
. tests, thcy could correctly classify a voluntecr s BAC as bcmg cither above or below
- --0.10 abmm:i_mm_af_m:_nm:. L

-l

* Further, the researchers found that this same level of n:habiltty could be achieved
just by considering the scores on nystagmus,-walk and tum, and one-leg stand. In
other words, mm@mmnmmmﬁmmmm :
ﬁmmwﬂmmcmmmn

What about the 17% of volumccrs whose BACs wcrc uuschss:ﬁod" How did the
researchers account for them?

First, half of the volunteers who were misc'l'as:iﬁed lud BACs between 0.08 and
0.12, a “borderline® range in which it can be difficult to distingutsh slight

~ differences in impairment. Secondly, almost all of the remaining misclassified -
volunteers were ether fight drinkers with BACs of at least 0.05 (who may well hae
appeared and been very impaired at that level), or heavy drinkers with BACs below
0.15 (whose experience with alcohol may have helped them mask the sigas of

impairment).
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 G. What s the overall conclusion?

The three-test battery made up of nystagmus, walk and turn, an;:l one-leg stand
clearly appedred to offer a very reliable ficld sobricty testing procedure. Bu¢ these
tests were not yet standardized in thcxr final form. Standardization was achieved in

the next phase of research.

H. What were the research obiectives?- >
"o ‘ro oomplctc‘thc development ; and validation of thc sobriety test battery.

o To assess in the field the battery's fasx’bxlxty. and its cffecuvcness for estxrnaung,
BAC and facxlmnng identification of persons with BACs above 0.10. .- '

Notc Southem Cahforma Research Institute (SCRI) coaductcd the test vahdauon
research.

The final report:
Tharp, V., Bums, M. and Moskothz H

Tests for DW] Arrest, March, 1981, NHTSA
Report Number DOT HS-80S 864 (av;;lablc from

NTIS, Springfield, Vx:g_xma 22161)
I.  Who were the test subjects?

During the first (laboratory) portion of.this research effort, the test subjects were

296 volunteers. The 296 laboratory subjects each participated in at least one tesung
session. And, 145 of them retumned for a second session, for a total of 441
subject-days of testing. The following table shows the distribution of these subjects
by drinker classification and “target BAC®; the numbers in parcmhcsxs refer to the
subjccts who returned for a second séssioa.

I.azht ‘ Modcmc Havy .
Dnnkm Drinkers ’Dnnk:m_ JTotals

No Alcohol (0.00) 30 (18) 32 (16) 35 (16) 97 (50)
Approximately (0.05) - 33 (15) 33 (16) 36(17) . 102 (48)
Approximitely (0.11) - 30 (19) 34 (14) - 64 29)
Approximately (0.15) - - - 33(13) 33 (18)
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J.  Who tested the subjects? 5
For the laboratory portion of the study, ten pohcc officers from three agencies in the
metropolitan Los Angeles arca did the testing. Each officer examined an average of

44 subjects (including returnees). While the officer conducted the examinations, a
member of the SCRI staff observed. Neither the volumccr. nor the officer nor the

~

observer knew the volunteer's BAC. 5 N

For the field portion of the study, panicigating officers were drawn from four
- sations of the Los Angeles Couaty Sheriff's Office. They included a group called

the “experimentals® (who reccived training in the-SFSTs), and 2 group of “controls™
~ (who were not trained uatil the final stage of the study). Both groups were
instructed to complete data forms for all of their traffic stops during the study

" period. In addition, SCRI rescarchers periodically rode with every officer to
monitor their performance. ¢ 4

K. Enax_&:m_\_vsm_admmmﬂedl
In both the laboratory and field portion of the study, participziing officers (except
the “coatrols™) administered Horizontal Gaze Nystagmus, Walk and Tum, and -
One-Leg Stand. Some of the officers had some prior experience with these tests,
but all received one-half day's training in test administration and scoring.

In both the laboratory and field portioas of this study, officers were instructed to
record the following nystagmus data, for each eye:

a Whether onset occurred within 45 dcz'acs with at la 10% aof the white of the
" eye showing; ‘

. 0 The estimated angle of onset;
0 Whether the eye was unable to follow smoothly;

o ththcr thc ny:uzmus at maximum dcvunon was absent, minimal, modcratc or
heavy.

One “point® was “scored” for each cye if onset occurred wuhm 45 degrecs if the
~ eye was unable to follow smoothly; and, if the nystagmus at maximum deviation
- . was moderate ot heavy. ‘ _ : - '

L. .“lhn.dxd.:hn.mmhm_l:amz
(1) The Laboratory Phase -
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Results of the laboratoxy study demonstrated that zhc battery of three tests could
be used reliably to distinguish subjects with BACs of 0.10 or more from those
with lower BACs. Collectively, the ten officers and two observers were correct
in classifying subjects’ BACs (above or below 0.10) about 82% of the time.
Subsequent to publication of the SCRI report, NHTSA re-analyzed the
laboratory test data and found that the nystagmus test, by itself, could have
produced 77% accurate classifications. Similarly, Walk and Tum was capable
of 68% unaided accuracy, and Onc-ch Stand of 65%. NHTSA also found that
it would be possxblc to combine the results of nystagmus and Walk and Tum in
a “decision matrix", and achieve 80% accurzcy : .

) The Fidd Phasc

SCRI reported a number of problcms that plagucd thc field study, chief among
which was a lack of consistency by panticipating officers in submitting data
forms. SCRI concluded that the field test data would not support in-depth
statistical analysis, but nevertheless disclosed some favorable trends:

0 aftcr training on the test battcry. officers tended to make more DWI arrests:
and, :

0 trained officers were more accurate in xdetmfymg suspects whose BACs are
- above 0.10.

The overall conclusion of this study was that the test battery works well. But it
remained necessary to conduct a rigorous field test. '

1) Ehaxm_mu:mn_nm_m

- o To dcvelop standardized, ptacucal and effective procedurcs for polxcc
officers to use in reaching arrest/no arrest decmoas.

. 0 Totest thc fczsibthty of thc procedurcs in operational conditions; and.

° Tomuedaumdammxfﬂmmmﬂducnmmteaswdlmmc ﬁeld
' asmthelzbomoxy

lnmppoﬂofthcﬁmofﬂxcob)ecnvcs.tthHTSAmrch staff began by
re~axulyzmg the SCRI data with a view toward systematizing the administrative -
and “scoring® procedures for the three tests. The intént was to ensure that the
tests would be quxck and casy to use; that they could each be used independeatly
of one another, i.c., if thetofficer elected to use oaly oae or two of the tests;
and, that they would maximize the detection of drivers with BACs above 0.10
while minimizing the continued investigation of persons below that level.
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Esseatially, the current administrative and “scoring* procedures. and * scoring ™
criteria, for the throc tests emerged from um re-analysis.

03] __hunndmﬂ_m:_mm
The National Highway Traffic Saety Admiinistration (NHTSA)
The final report:

Andcrson T.. Schwc:tz. R., and Snydcr. M.
vi

September, 1983, NHTSA Report Number DOT HS-806 475
(available from NTIS, Springfield, Virginia 22161)

(3) Who were the test sublects?

They were 1,506 drivers stopped for suspicion of DWI during a three- rﬁomh
period during late 1982/carly 1983. Of these, approximately 80% were

examined using all threc tests.
(4) Who tested the subjects?”

. Police officers representing four large agencies in the eastern portion of the
country did the testing. All participating officers completed 2 one day traning
session prior to the beginning of the study. The training included practice in
administering the tests to volunteer drinkers.

(5) What tests were administered?

The officers used the three tests that make up the Standardized Field Sobriety *
Testing battery. As prcvxously noted, not all subjects were exposed to all thres
. tests, pmnznly because circumstances of the stop location and/or the subject
sometimes ptocludcd use of one or two of the tests...But 89% of subjects were
examined using the nysugmus test, 84% on Walk and Tum and 82% on
One-Leg Stand. : .

6y Ehnmihumﬂmmﬂmmmnumﬂh

The procedures followed in usmg and interpreting the tests were essentially
~ those spelled out in the current NHTSA training program DW] Detection and

&mdzmimﬂdmmxy_‘[ﬁnng (1987 Update) The tests are “standardized™
in the sense that: - -
0 they are always administered in the same way;

o the officcr admxmstcnng the tests always looks for a specific set of clues on
cach test; and,
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o the officer always assesses a SUbjCCI s performance relative to a specific -
cnterion for cach test.

MMMWMMM
(1) Standardized Admmxstramc Procedures

Hold the stimulus 12 15 inches in front of the subject's face.

Keep the tip of the stimulus slightly above the subject's eyes.-

Always move the stimulus smoothly

Always check for all three clues in both eyes.

Check the clues in this sequence: lack of smooth pursuit; dxsunct nystagmus ™
at maximum deviation; onset of nystagmus prior to 45 degrees.

o Always check for each clue at least twice in each eye.

O 0o o0o

Q) Stzndardizod Clues

o Lack of smooth pursuu.
o Distinct nystagmus at maximum deviation.

o Onset of nystagmus prior to 45 degrees.

No other “clues” are recognized by NHTSA as valid indicators of horizontal
gaze nystagmus. In particular, NHTSA does not support the allegation that
onset angle can rchably be used 1o estimate BAC, and coasiders any such
estimation to be misuse of the horizontal guc nystagmus test.

(3) Standardized Criterion

Tue maximum aumoer of cives of herizonad £aTc nystagmus that 2 S‘-‘.!}jﬁC! can

. exhibit is gix. That would occur when all three clues are observed in both eves.. -
If a subject exhibits four or more clues, it should be considered evidence that

*.they are under the influence. - |

0. “standardized” ¢ W;
(1) Standardized Administrative Procedures
0 Always begid by having the subject assume the heel-toe stance.

o Vcnfy thax the :ub;cct understands that the stnce is to be mammned while
the instructions are given. -

o It' the subject breaks away from the stance as the instructions are given..
cease giving instructions uadil the stance is resumed.

L
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o Tl the subject that they will be required to take 9 heel-to-toe steps down
" the line, to turn, and to take 9 heel-to-toe steps up the line.

o Demonstrate several heel-toe steps.

o Demonstrate the ium

"0 Tell the subject to keep the arms at the stdcs. to watch the feet, to count the
steps aloud, and not to stop walking unul the test xs completed.

0 Ask the SUbjCCt whcthcr thcy uudcmand if not, re-explain wha(cvcr 'is not
understood. .

o Tell the subject to begin. e

o If the subject staggers or stops, allow them to resume from the point of
- “interruption; do not require the subject to start over from the beginning.

(2) Staandardized Clues

o Loses balance during the instructions (i.e., breaks away from the heel-toe -
stance).

o Starts walking too soon.

0“ ceen i o bad
Wy‘ 04‘.‘7 e M ‘6 -

(4}

o Misscs heel-to-toe :vhilc walking (i.c., misses by at least one-half inch).

- 0 Raises arms from side while ;walking (by six inches or more).

-

‘.

o Steps off the line.

o Tums improperly.

‘0 Takes the wrong'humbcr of steps.
These eight are the only validated clues of Walk and Tum. However, officers
may sec or hear other noteworthy evidence while the sub;ccx is performing this
test, and officers should include any such observations i in their reports.

Officers should note in their'reports how many times each of the eight clues
appears. However, for purposes of applying the standardized criterion

(discussed below), a clue should be “counted™ only once, even if it appears morg
than once.
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If the subject cannot perform or complete the test, it should be considered thay
they have exhibited nine clues. One situation that would warrant lhxs is if the
subject steps off the lmc three or more times.

Q3) Stzndardized Criterion

_ If a subject exhibits at l&st twq clues. on Walk and Turm, it should bc
considered cvxdcaoc that thcy are undcr the mﬂucncc

P. stz

(1) Standardized Administration Procedures

o

o)

Tell the :ubjoct to mnd with feet togéthcr. and arms at sides.
Tell the sub)cct not to start the test unul you ny to do so.
Ask the subject if thcy undcrmnd

Tcll the subject to stand on one foot, with the other foot held straight about
six inches off the ground, toes pomwd forward and panllcl to the ground

Demonstrate the stance. _
Tell the subjéct to count from 1 to 30, by thousands.
Demonstrate the couat, for several seconds.

Ask the subject whether they understand; if not, re-cxplaxn whatcvcr is not
understood.

Tcllthesub;ecttobczm

Ifmsubjectxtopsorpmmcfootdown allowthemtorcsumc at thc ~oint

_ofmtcnupuon' donottequucmeeounuobezmazamat one thousand and

Q) Stzndardized Clues

o000
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Puts foot down

Hops .
Raises arms from side (six inches or more)
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These are the oaly four validated clues of One-Leg Stand. However, officers
may see or hear other noteworthy evidence while this test is being performed.

| and should mcludc any such cvidence in their reports.

If the Subject cannot perform ot cgmplctc the test, it should be considered that
they have exhibited five clues. Orde event that would warrant this is if the
subject puts the foot down three or more times.

(3) Standardized Criterion

If the subject exhibits two or more clucs on One-Leg Stand, it should be-
coasidered evidence that they are undcr the influence. As with Walk and Tum.

clues should be counted only once in applying this criterion.

Q..\!hax_did_!hc_mmtm.lﬁml

The three standardized tests were found to be highly reliable in ldcnufymg subjects
whose BACs were 0.10 or more. Considered independently, the nystagmus test was
the most accurate of the three among- subjects who exhibited four or more clues

82% had BACs of 0.10 or higher. However, the other two tests were nearly as
accurate (80% for Walk and Tum, 78% for One-Leg Su‘nd) When the nystagmus
and Walk and Tum results were jointly interpreted usmg the decision table, 83% of

the subjects were classified correcly.
The unpomncc of this large scale field validation study descrvcs to be cmphasxzcd

tha %vmqu«clz(.'\l' Gf ﬂu- ciandardized t2<ts

¢ o
I was U ::Aas &‘luacwoc a=|ssmsal cc

under actual enforcement conditions, and it was the ﬁrst time that completely
objective clues and scoring criteria had been defined for the tests. The results of the

study uamistakably validated the SFST s.

Buti xt is also neocssary to emphasize one final and major point. This va]xdauon
applics only when the tests are administered in the prescribed, standardized manaer:
and only when the standardized clues are used to assess the subject's performance:
and, pnly when the standardized criteria are employed to interpret that performance.
If any one of the standardized test elements is changed, the validity is compromised.
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- OVERVIEW OF HORIZONTAL GAZE NYSTAGMUS

I ﬁ.'.v

Nystagmus is the mvolunnry Jcrkmg of the eyes, occurring as the eyes gaze toward the side.
Also, nystagmus is a natural, normal phenomenon.- Alcohol doesn’t cause this phcnomcnon

it merely exaggerates or magnifies it.

Nystagmus of several different ongms may be seen. Theré are three gcncxal catcgoncs of -
nymgmus ' _

. Vestibular Nys:agmus is caused by movcmcnt or action to the vestibular systcm

A. Typcs of vcsubulz.r nystagmus:

o Rotational Nymzmus occurs when the persoa is spun around or rotated rapidly,
causing the fluid in the inner ear to be disturbed. If it were possible to observe
the eyes of a rotating person, they would be secn to jerk noticeably. '

o Post Rotational Nystagmus is closely related to rotatxoml aystagmus: whcn the
person stops spinning, the fluid in the inner ear remains dxsturbed for a period

of time, and the eyes continue to jerk.

o . Caloric Nymgmus occurs when fluid motion in the canals of the vestibular
system is stimulated by tcmpcramre as by puttmg warm water in one ear and
cold in the cther. o '

o Positional Alcohol f‘lymgmus (PAN) occurs when a foreign fluid, such as

alcohial, that alters the specific gravity of the blood is in uniequal concentrations
mmebloodandmevcsubularsyswn This causes the vestibular system to.

- ,tespond to gnvxty in ceruin yosmoas. msltmg in nystagmus

PAN I occurs when the alcohol concentration in the blood xs. greater than the -
inner ear fluid. PAN I occurs while BAC is increasing. '

PAN II occurs when the alcohol ooaqqduzﬁon in the inner ear fluid is
greater than in the blood stream. This occurs while BAC is decreasing.

2. Nystagmus can also mult directly from peural activity:

o  Optokinetic Nystagmus occurs when the eyes fixate on an object that suddenly
moves out of sight, or when the eyes watch sharply contrasting moving images.
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-

Examples of optokmcuc nystagmus mcludc watchmg sccncry wl'ulc looking out the

window of a moving train or watching a rapidly spinning wheel that has alternating

white and black spokes. The horizontal gaze nystagmus test will:not-be influenced:
by op(okmctxc nystagmus if adm:mstcrod propcrly :

o Physiological Nystagmus is-a natural nystagmus that keeps thc sensory cells of the
eye from tiring. It is the most common type of involuntary jerking of the eye. It
happens to all of us, all the time. This type of nystagmus produces cxtrcmcly minor
tremors or jerks of the eyes. These tremors are gcncrally too small to-be seen with ~-

the naked eye. Physxologxcal nystagmus will have no impact on our field sobncty
tests, because its tremors are gcncrz]ly invisible. _

o " QGare Nystzgmus occurs as the eyes move from the center posmon Gaze nyst.agmus
is separated into three types: -

(1) Horizontal Nystagmus occurs as the eyes gaze to the side. - It is the examination
of the eyes for horizontal gaze nystagmus that provides: the first and most valid
test in the standardized field sobriety testing battery. Although this type of
nystagmus is most accurate for determining alcohol influence, its presence may
also indicate use of PCP ccrtam mhakms and central nervous system

depressants.

(2) Venical Gaze Nysagmus occurs as the eyes gaze up. The presence of this type
of nystagmus is associated PCP use or high doses of CNS depressants,
(including alcohol) or inhalants. The drugs that produce vcrucal nystagmus are
the same ones that producc honzomal gazc nysugmus

Note: All drugs that induce horizoatal gaze nystagmus w:ll also induce vertical
nystagmus, if cnough of thc drug is taken. , ,

(3) R::nnz Nystzzmus is referred fo as jerking as the eyes look straight ahead.
This condmon is not frequently seen. Its presence usually mdxcatcs high doses

of PCP.

.3 Nymgmus may also be aused by ceruin mhglpgml_dmr_dm They include brain
. tumors and other brain damage or some discases of the inner ear. These pathological

-~ disorders occur in very few people and in even fewer drivers.
4. Medical Impiirmcnt. | |

A. The cxaminations xtm you can conduct to assess possible medxcal lmpaxrmcm
include: '

o Tracking ability
o Pupil size :
Note: If suspect has an obvious abnormal cye disorder or an anificial eye. it ts

rccommcndcd that HGN not be administered.



r jzon m ing" h
As explained earlier, nystagmus means a jerking of the eyes. There are a number of
different kinds of nystagmus, all of them influenced by alcohol. The test you will use at
" roadside is a test of “horizontal gaze nystagmus” - the nystagmus that occurs when the eves
gaze to the side. Many people will show some jerking if the eyes move far enough to the
side. Under the influence of alcohol, three sxgns oftea. will be observed:

-

1., The suspect cannot follow a slowly. moving stimulis smoothly with the eves: instead. the
eyes can be observed to jerk or “bounce” as they move left and right in pursuu ofa .

smoothly moving object, such as a pencil or pcnlxght |
2. When you have the suspect move their eyes as far to the side as pos:iblc, d;mng

- nystagmus will be evident when the eve is held at maximum deviation: some people
exhibit slight jerking of the eye at maximum deviation, even when sober; but when under
the influence of alcohol, the jerking is hkcly to be very pronounced, and casxly '

. . observable.

3. The more intoxicated a pcrson becomes, the less the eyes. have to move toward the sndc
before jerking begins. Usually when a persoa's BAC is above 0.10, Ih:_m:kmz_m
begin before the eve has moved 45 degrees to the side.

EmmanmﬁmmAnzMLGm

Because the 45-degree angle is a.kcy factor in assessing a‘susp'ect's degree Vof alcohol
influence, it is important to know how to estimate that angle.

Eor praciice, a 45-degree terpiate can be prepared by
making a 15"-square cardboard and connecting its
opposite comers with a diagonal line.

To use this device, hold it up so that the person's nose is
abovethcdxagomllm@ Be ceruin that one edge of the
_template is centered on the nose and perpendicular to (or,
at right angles to) the face.. Have the person you are -
* examining follow a pealight or some other object until
. subject is Jaoking down the 4S-degree diagonal. Note the
-posmon of the eye. With pacuoe. you should be able to
recognize this anzle without using thc tcmplatc. -

. Begin by asking “are you wearing contact lenses®. - There -} “ T

is oaly a very slight chance that contact lenses might - -
interfere with the HGN test. But, it is wise to makea :
note of the fact that the suspect wears contacts before strting the test.
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If the suspect is wearing eyeglasses, have them removed.

Give the suspect the following instructions from a poswon of lntcrrogauon (that is, with your
. weapon away-from the suspect):

o Il am goingto check your eyes.® =~y
0 “Keep your head still and follow this sumulus wuh your eyes only
o "Kecp focusing on this stimulus until I tell you to stop.* :

Check the suspect's eyes for the ability to track togcthcr. Move thc stimulus smoothly across
the subject's entire field of vision. Check to see if the eyes track the stimulus together or

- one lags behind the other. If the cyes don't track togcther itis possibly caused- by a mcdxcaj
disorder or injury, or blindness. :

Next, ‘check to see that both pupils are equzl in size. If thcy are not, this may lndxca(c
head injury.

Check the suspect's left eye by moving the stimulus to your right. Move the stimulus
smoothly, at a speed that requires about two seconds to bring the suspect's eye as far 1o the
side as it can go. While moving the stimulus, look at the suspect’s eye and determine
whether it is able o pursue smoothly. Now, move the stimulus all the way to the right,
back across face of subject all the way to the left, checking if the right eye pursues smoothly.
Movement of stimulus-should take approximately two seconds out and two seconds back for

- each eye.

After you have checked both eyes for lack of smooth pursuit, check the eyes for distinct
nystagmus at maximum deviation beginning with the ieft. Sxmpiy move thc ogject 1o e sids
- until the eye has gone as far to the side as passible. At maximum deviation, usually, white
will not be showing in the comer of the eye. Hold the eyc at that position for approxuﬂatclv
four seconds, and observe the eye for
distinct nystagmus. :

After checking the eyes at maximum dcvuuon. check NN

the angle of onsct prior to 45 dcgmcs for both cycs. ;5-?-"5%

beginning vath the left. B EE <

Move the mmulus a second time to thc 45-dcgree : RS @J Hofmteeee
angle, taking about 4 seconds. As the eye follows the . | *== W — A
object, watch for it to start Jcrhng. If you see i “‘*\\Sf R
nystagmus, immediately stop moving the stimulus and i

hold it steady at that position 10 see if the nystagmus \ az3 =
continues. If it does, this point is the angle of onset. S

If it does not, kecp moving the object uatil the Jcrkmg —
does occur or until you reach the 4S-dcgrec point. . R
Note whether or not the oaset occurs before-the 45-degree angle of gaze.
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‘If the suspect's eyes start jerking ADMINISTRATIVE PROCEDURES

before they reach 45 degrees, check to

see that some white of the eye is still
showing on the side closest to the ear. VERBAL INSTRUCTIONS

If no white of the eye is showing, you POSITION OBJECT (12-15 INCHES)

1. EYEGLASSES/CONTACTS
2.
3

cither have taken the eye too far to the ; TRACKING
6
7.

side (that is more than 45 degrees) or PUPIL SIZE
the person -has unusual eyes that will CHECK FOR LACK OF SMOOTH PURSUIT -

not daviate very far to-the side. ' CHECK FOR DIST. NYSTAGMUS @ MAX. DEV-.
.. 8. CHECK ONSET OF NYSTAGMUS PRIOR TO 45°

NOTE: Nystagmus may be due to causes 9. TOTAL THE CLUES :

other than alcohol. These other causes  10. CHECK FOR VERTICAL NYST AGMUS

include scizure medications, phencyclidine .

inhalarits, barbiturates and other depressants.

A large disparity between the performance

of the right and left eye may indicate brain damage.

- Test Interpretation
You should fook for thres clues: of intoxication in each eye.

1. The eye cannot follow a moving object smdothly. _
- 2. Nystagmus is distinct when the eye is at maximum deviation.
3. The argle of onset of nystagmus is prior to 45 degrees.

If, between the two eyes, four or more clues appear, it is likely that the suspect's BAC is
above 0.10. Using this criterion you will be able to classify correctly about 77% of your

suspects with roepect to whether they are impaired. That probability was determined during -

laboratory and ficld testing and helps you wcxgh the various field sobriety tests in thxs battery
as you make your arrest decision.” - ,

Vertical Nystagmus
There is only one clue to look for, the eyes Jcrkmg as the gm is raised vcrucally The
. .mm.!_ﬂmzmusmtuveryamplctoadaunm

1. Position the stimulus horizontally, about 12-15 inches in froat of the sub;ect s nose.

. 2. Instruct the subject to hold the head still, and follow the object with the eyes only.

3. Raise the object until the subject's eyes.are elevated as far as possible.

4. Watch closely for evidence of jerking.

Test C l' . '

Very few test coadmoas will affect guc nystagmus.- Most of the test requirements given in

this manual are designed to- malcc the observation of nystagmus as asy as possible for the.
officer doing the testing.
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Nystagmus can be observed directly apd does not rcq_uirg spc_cig! cquipmcnt. You will need
something for the suspect to follow with the eyes, but this can be as simple as the tip of your
index finger. Officers who use this test frequently have the suspect follow a penlight. The
stimulus used should be held slightly above eye level, so that the eyes are wide open when
they look directly at it. It should be held about 12-15 inches in front of the nose for case of

focus, - , X

oL 24
'l_ ST . .. o e ) !VI“ .

Have the suspect assume the heel-to-toe stancé by giving the following verbal
instructions, accompanied by demoastrations: - T

o  “Place your left foot on the line.” (Place your own left foot on the line to
demoastrate.) '

o  “Place your right foot on the linc ahead of the left foot, with heel of right foot
against toe of left foot.” (Demonstrate).

0  “Place your arms down at your side.®

0  “Kecp this-position until I tell you t0 start walking. Do not start to walk until I tell
you to do s0.* o ‘

0 Do you understand the instructions so far?" (Make sure suspect indicates
understanding.) ,

2. Demonstrations and Instructions for the Walking Stage

. Explain the test requirements, us'iné the following verbal instructions, accompanied by
demonstrations:” ' ’ ' E '

0 “When I tell you to start, take nine heel-to-toe steps down the line, tumn around, and
take nine hecl-to-toe steps back up the linc.” (Demonstrate 2 or 3 heel-to-toe steps.)

0 “When you tum, kecp the front foot on the line, and tum by taking a series of small
~ steps with the other foot, like this.” ‘(Demonstrate). |

0  “While you are walking, keep your arms at your sides, watch your feet at all times.
and count your steps out loud.” - )

0  “Once you start walking, don't stop until you have completed the test.”
- e - . . A - . .
© “Do you understand the instructions?" (Make sure suspect understands.)

0  “Begin, and count your first step from thcihoclito‘toc position as ‘One."
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3.. Test Interpreation

You may observe a number of dxffcrent bc!uvxos when 2 suspect performs this test.
Research, however, has demonstrated that the behaviors listed below are the most likely
to be observed in someonce with 2 BAC above 0.10. Look for the following clues each
umc this test is given: : .

¥ A. Cannot keep balance while fistening to the instructions. Two tasks are required at
the ocgmnmg of this test.” The suspect must balance heel-io-ioe on the kac, and at
the same time, listen carefully to the instructions. Typically, the person who is
intoxicated can do only onc of these things. The suspect may listen to the
msm:cuons, butnotkecpbalzncc Recordﬂusclucxfmc;nm_dmmm

Do not record this clue if the
suspect sways or uses the arms to balance but maintins the hecl-to—toc posxuon

B. Snm.bstm.m:.mnmsnmm.ﬁmzhm The intoxicated person may also keep
balance, but not fisten to the instructions. Since you specifically instructed the

smpoctuottosunwalhng unnlltcllyoumbczm, xecordduscluctfthcsuspw
. docsuotwaxt. : '

C. Sm;vhn:mnup_mdy_xlf The mspcct pauses for several seconds aftcr one
: step. Dg_nmrecotddmcluelfﬂtcaupectumc!dywzlhagslowly

D. m:s_nmm_hmlﬁm Thcsuspectlavcsaspaceof one-half inch or more
between the heel and toe on any, step. Alsomotdthuclucnfmesuspectdocsnot
. walkscmghtalongthelmc. :
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E. Steps off the line. The suspect steps-so that one foot is entirely off the line.

F. m;;_mj_m__balms_c The suspect raises one or both arms more than 6 inches from
the sides in order to maintain balance. ‘

G. Improper turn. The suspect removes the froat foot from the line while wming.
Record this clue if both fect are removed from-the line. Also record this clue if the
suspect clearly has not followed directions in turning; for example, suspect pivots in
one movement instead of the scvcra! small stcps as mstructad

'H. Incorrect number of steps. ‘Record this clue zf the suspect ta.kcs more or fcv.cr than

nine steps in either direction.

Note: Record failure to complete test as if the suspect failed each of the eight xa]xda(cd
clues. Cannot do the test is not a validated clue. Coasideration should be givén to -

terminating the test if the suspect cannot safely complete it.

Should the suspect have difficulty with this test (for example, steps off thc'lmc.). repeat
the test from the point of dxfﬁculty. not from the beginning. This test tends to lose its

sensitivity if it is repeated several times.

_ Observe the suspect from 3 or 4 feet away and remain motionless while suspeéx performs

the test. Being too close or excessive motion on your part will make it more dxfﬁcult for
the suspect to perform, even if sober. ,

If the suspect extibiis two of Mo éss&sz-; cluzs oa this test or fails to complete it,
(g r}

 classify the BAC as above 0.10. Using this criterion, you will be able to classify

correctly about 68% of your su:pects BAC's at above or below 0.10. Your decision

pomt on the Walk and Tum test is fwo. -

Note: Research has dacrmmed ﬂm thcr: are oaly cnght mmmum clues for the walk

" and tmm,

I .' c rl.

Waik and ‘l‘um requires a high, dry. level, nonslipping surface with sufficient room for
the suspect to complete nine heel-to-toe steps. A straight line must be clearly visible on
the surface. If no line is available, it is possible to conduct the test by directing the
suspect to walk in a straight line parallel with a curb gmndml etc. Suspect's safcty
should be considered at all times.

Somc pcoplc have difﬁctmy with balance even when sober. The test criteria for Walk

and Tum is not necessarily valid for suspects 60 years of age or oldes, or S0 pounds or
more overweight. Persons with injuries to their legs, or inner ear disorders, may have
difficulty with test. Individuals wearing heels more than 2 inches high should be given

- the opportunity to remove their shoes. Individuals who cannot see out of one eve may -

also have trouble with this test because of poor dz_:plh perception.
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The Decision Table below is designed to help you classify those suspects with a -
potential BAC above 0.10. You will recall that the decision point on the Gaze
Nystagmus Test was four clues, while on the Walk and Tumn Test it was two. However,
a suspect may score higher on one’test and lower on the other. How do you make your
decision? Find the box on the Decision Table where the two test results intersect and see
if it falls in-the shaded area. (For example, suppose a suspect produced only three clues
- on the Gaze Nystagmus but two clués on the Walk and Tum. Is he intoxicated? The
Decision Table says ycs. But if he scored three on the Gaze Nystagmus and oaly one on
the Walk and Tum, the Table mdxw.es the suspect s BAC is probably below 0.10.) o

Using this mcthod you will conectly classify about 80% of your suspects asto whc:hcr
their BAC's are above or below 0.10.

"DECISION TABLE
Nystagmugs Caze Test Clues
0o .1 2 3

“« s 6
0 - ===
g1
©
Q
&
& 3
€
ak
2,
x
- 6
2
7
8

EQ]E If a suspect fails to complctc the Walk and Tum Tcst, that can be considere! as
- eight clucs on that test.
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_ damoasmuons

Procedurgs toe Qae-leg Stand Testing i

al last

lnitiate the test by giving the followmg vcrbal mttmctaons. accompanied by

\

0  “Please stand with your t‘cct together and your arms down at the sidcs, like this.~
(Demoastrate)

o Do not start to perform the test until 1 teil you to do so.”

o "Do you understand the instructions so fac?” (Make sure suspect indicates
understanding.)

m ions and In: i lancine and ngin

Explain the test rcqu:rcmcnts using the following verbal instructions, accompanied by
dcmonstrauons :

o ‘thn I tell you to start. you will stand on one lcg, holdmg the othcr foot out in
front, l:kc this.” (Dcmonstratc one leg sance. ) .

~ o “You may mndoncithcrlcg -

0 “"Keep the raissd foot straight, 2bout 6 inches off the ground, toes pointed forward
$0 thc foot is :pproxmmcly parallel to ground.” (Demonstrate)

o “While you are srznding you will count out loud for 30 seconds, like this.”
(Demoanstrate a count, as follows: ' "one thousand and onc, one thousand and two.

mdsoca,allmcwaytooncthoumdandmmy J)

0 _ chp your :ruu at the' ndcs at all tuncs and kecp watching the raised foot.”

o 'Do you mdcr:und" (Mzhe sure suspect mcr cates understanding.)
o ‘Go ahead and pcrform the test.”
Jest Interpretation

You may observe a number of differeiut behaviors when a suspect performs this test.
Rescarchers, however, have found that behaviors listed below are the most likely to be

-observed in someoae with a BAC zbovc 0.10. Look for the following clues each time

the One-Leg Stand test is administered.

- A.  The suspect sways while balancing. This refers to side-to-side or back-and-fork

motion while the suspect maintains the one-leg sand position.
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B. Uses arms for balance. Suspect moves arms 6 or mare inches from the side of the
body in order to keep balance.

P

C. Hopping. Suspo:t is able to keep one fool off the ground, but resorts to hopping in
order to mamtam balance.

D. E_uxs_m_dg_q The suspect is not able to maintain the one- lcg stand posmon
putung the foot down onc or more times durmg the 30-second couat.

Note: Record fiilure to. complctc test as :f thc suspect fulcd cach of the four ~validated
clues. Canaot do the test is not a validated clue. Consideration should be given 10

terminating the test if the suspcct cannot safely complete it.

Remember that time is critical in this test. Research has shown that a person with 2
BAC above 0.10 can mamum balance for up to 25 seconds, but seldom as long as 30.

* If an individual shows two or more clucs or fails to complete the Onc-ch Stand, there is

a good chance the BAC is above 0.10. Your decision point on this test is two. Using
that criterion, you will correctly classify about 65% of the peoplc you test as to whether
their BAC's are above or below 0.10. _

Observe the suspect from at least 3 feet away, and remain as mouonless as possible
during the test so as not to interfere. If the suspect puts the foot down, give instructions
to pick the foot up again and continue counting from the point at which the foot touched
the ground If the suspect counts very slowly, terminate the test after 30 seconds. If the
suspect is counting quickly, have thc suspect continue counung until 30 seconds have -

“elapsed.

One-Leg Stand requires a reasonably level, and smooth surface. There should be
ddequate lighting for the suspect to have some visual frame of reference. Suspcct s

.. safety should be considered at all times.

Some peoplc luvc d:fﬁculty thh the Onc-bcg Stand even whcn sober. The test criteria
for the One-Leg Stand is not necessarily valid for suspects 60 years of age or older, or
50 pounds or more overweight. Persons with injuries to their legs, or inner ear
disorders;-may have difficulty with the test. Individuals wearing heels more than 2
mchatu;hdsouldbchvmmcoppommtytotcmovcshocs :

For purpo.scs of the attest report and courtroom testimony, it is not enough simply to -
report the suspect's “score” (total aumber of clues) oa the three tests. The number of
clues is important to the police officer in the field because it helps determine whether

there is probable cause to am:st. But o secure 2 comncuon. much more descriptive
ev |dcncc is ncedcd
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The officer must be able to describe how the suspect performed on the tests, and exaculy
whai the suspect did.

The standard note taking guide provided in this Manual is designed to help you dcvclop a
clear description of the suspect's pcﬁo@;n_cc on the tests. _
o . S , »

6. Takine Field Notes on - - -
| L | Gaze Nysaemus HORILONTAL' CAZZ NYSTACMUS
’ I o . . rete: jutscct = . cont3cs ? g %

The sccﬁon o the horizontal o . o A Lerr. Geed

gaze nystagmus test appears

. S Rt B Il
on the bottom of the guide's < EYE DOES NOT '
front sldc ) .PURSUE SMOOTHLY I
<> DISTINCT NYSTACMUS I I
First, m’;:;‘"fc:“ you, AT MAX. DEVIATION |
inquire whether the suspct:t is : i
3 2+ NYSTACMUS ONSET ‘ 3

wearing contact lenses.
Check the "No” or "Yes®
box to recard the suspect's oTxIA

. response.

BEFORE 4S OEGRccS

- Complete the entire test for
both eyes, writing or other-wise indicating “yes” or “no® for cach nystxgmus clue.

o  Write “yes" if the clue is present;
o Write “no” if the clue is not present.

In the section labeled “other,“ record any facts, cxrcumstznccs condxuons or observations
that may be rclcvznt to this test. - :

o Examplcs of additional cwdcnéc of alcohol impairméni emerging during nystagmus
test: ST
- suspect unable to keep head sﬁllﬁ
. suspect swaying noticeably;
- suspect utters mcnmuumng statements.

o Examplcs of conditions that may inteifere with suspect's performance of the
nystagmus test:

- suspect has one aruﬁcxal cyc. or very weak vision in onc eye (mdxcatc which

eye);
- wind, dust, etc. :mtaung suspcct s eyes;
- numerous visual or other distractions impeding the test.
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7. Taking Field Notes on Walk and Tum - | WALK AND TURN
Tesung ‘

JUSTRUCTIONS _STACE.

‘ S Careeat &et? oatsect(

The section on the walk and turn test staats 100 soox
appears at the top of the guide's back side. | watkme_stacz____ et i)
. ' $T0P3 walge< | o
The first two clues, “cannot keep balance™s m;:,:l::.'- :ct N .
and “starts too soon" apply only during the | ecrsts “:““ | — —
. instructions stage of the test. Record the' - sCTUL, STEPS tamex :j : —
number of times each of those clues appear. ™A Tma cocecour’ -

C40:0T 03 TEST Cetesm
' For example, if the suspect's feet “break: 'm'r_ '
apart” from the heel-to-toe stance twice L
during the instructions stage, write “2° in
the box alongsxdc the “cannot keep balance® clue. Smulxrly, if the suspcct never “starts
too soon,” write "0 in that box. Note: Actual steps taken is for scoring purposes only.
Wrong number of steps is the validated clue.

Don't leave boxes blank. If a particular cluc never shows up, write "0" in the
~ corresponding box.

Record the next five clues separately for the walk down the line, ind then up the line.
A. If a suspect stops walking, record how mariy 'timcs. '

o during the first nine steps;
o during second nine steps.

B. If suspect fails to touch hesl-to-toc, record how many times this happens.
C. If suspec( steps off the line while walkmg. record how many times this happcns

'D. If :uspoct um:_mjalm give some mdiauoa of how oftcn or how long thxs
happens. . :

o Example: xuspect raised arms from sides three times;. write 3" in box
o-~Example: suspect held arms away from sndes during 3 through 7; write “steps
3.7° in the box. A '
o Example:- suspect azppcd arms contmuously. write “const. flaps” in the box.

E. Rccordthcm_nnmm:mukmbympectmuchdxmcuon

For the next point, “loses balance while turning,” try to record a description of the
tumn. : -4 ‘ B :

. o Example: “tumed corrocdy:’.' .
o Example: “sturabled, to left:”
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—— - eesee - -

“turned in wrong direction;”

o Example:

o Example: “not small steps.” .

If you note that the suspect “cannot perform test.” indicate explicitly why you did
- s0. ‘ . .

.. SN .

‘o Example: off line five times;"

o Example: “staggered six steps to nght ncarly fell;”
o Em'mmg 'lcg lockcd aftcr fifth step.”

At cnd of the test, examine cach scoring factor and determine how many distinct

_clues have been scored. Remember, each clue may appear several times, but still
only constitutes one distinct clue. leutc to perform test should be scored as

czght

In the section labeled “other,” record any facts, circumstances, conditions or

observations that may bc relevant to this test.

o Examples of additional evidence of alcoho! impairment emerging during walk

and tum test:

- suspect verbally miscounts steps;
- suspect utters incriminating statements,

o Examples of conditions that may. interfere with suspect's performance of the

walk aad tum test:

- - wind/weather conditions;
- -suspect's age, weight;
. suspcct s footww

8Izhnz.£n:ld.ﬂm:s.nmh=.€nmbmﬂm:mnm.nf?

The decision table for combining_nys‘tagmusand walk and
tum scares appears on the upper right of the page.

Along the top of the table, circle the number corresponding

- to the suspect's nystagmus clues. Along the left side of the
uble, circle the number corresponding to the suspect's walk -
and tum clucs

On the “intersection® linc xmmcdxaxcly below the table. check |

either “shaded” or “unshaded. ™

L} [ | 3 L] [} L]
. ) [] 1 ] e o . .‘l
. 1 ¢ ool
= F) l ] P LS B 5
S [ e ew
-3 [] e A
. 9‘ l € . e e el
-
< ¢t LRV R AR ] .
: 5'. b AR IR I R Al .:
;,' :.‘4:': .o : PR NF PN o
R SRR A I
PR TPETE)
OufKSi:'.:‘i -—

vegeal€d

(o} Chcck “shaded” if the intersection of the two test rcsults fz.lls in the black or shaded

area of the table:
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o Check “unshaced® if the intersection falls in the white or unshaded area.

member: Combined interpretation of nystagmus and walk and turn'is more reliable
than either test, scparatcly By using the decision table, you can-correcyly classify about
80% of your suschts in terms of whether their BAC's are above or below 0.10.

9. Taking Ficld Notes on One-Lee Sand ~ [ —an
. s ONE LEG STAND

0 10 a8t 90 ggyq oo
3663 1 secs . srey

“The section on the One-Leg Stand test - “"“ ‘ | ‘
appears midway down the page.  eme (v -
Record the suspect's performance sepa- roes_| ' :

mately for the first 10 seconds of the test; - #ooT_ooww | |

for the middle 10 seconds; and for the final CLInOT DO TEST (esrsma

10 seconds. By recording when things hap-
_ pen as well as what happens, you will be

able to prepare 2 much more descriptive other:

arrest report.
For each clue, record how often it appars during cach time interval.
A. If suspect sways, indicate how oftcn during each interval.

o Example: zero times during first 10 seconds; once dunng middle 10 seconds;
continuously during final 10 seconds.

if suspect yses aoms io baignce, indicate haw often arms were maised during e2ch
time interval.

te

- C. If suspect hops, indicate how many hops were ukcn during each time interval.

D. If suspect nun_fm_t_dm indicate how many times the foot came down during each
time interval, . ‘

If you note that the suspect “cannot perform test.” describe why you did so.
-o" "Example: “foot down four times";
-0  Example: “staggered three steps to right, then fell®;
o Example: “continuous hopping.- flapping arms, narly falling™.

Atend of the test, examine ach sconng factor znd determine how mzny distinct clues
have appeared. : -

Remember: A clue inay appear sevéral times, but will constimu: only one distinci clue

Record failure to completé this test isa four )ust as if the suspect failed the four |
validated clues.
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OVERVIEW OF DETECTION, NOTE TAKING AND TESTIMONY

Upon successfully completing .tixis.scssion. the Mmt v;ill be able to:
o  Describe the threc phases of detection.

o’ | Describe the tasks and key decision of each phase.

o Discuss the uses of a s:zndzrd- ﬁote taking guidc.

0 Discuss rguide!ine's for effective testimony.

" A.  Three Phases of Detection o  Instructor-Led Presentations
B.  DWI Investigation Field Notes -

C.  Courtroom Testimony
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DWI DETECTION

Detection is both the most difficult task in the DWI enforcement effort, and the most
-imporunt. If officers fail to detect DWI violators, the DWI countermeasures program

ultimately will fail. If officers do not detect and arrest DWI violators, “the prosecutors can

not prosecute them, the courts and driver licensing officials can not impose sanctions on

them, and treatment and rehabtlmnon prognms will go unused

‘The term DW] detection has been used in many different ways. Conscqucndy it does fiot
manmcszmcuungtoanpohccofﬁccrs Forthcputposcs ofthxstranung DWI detection

is defined as:

* THE ENTIRE PROCESS OF IDENTIFYING‘ AND GATHERING EV’IDENCE
TO DETERMINE WHETHER OR NOT A SUSPECT SHOULD BE ARRESTED

FOR A DWI VIOLATION.

The detection process begins when the police officer first suspects that 2 DWI vxblauon may
be occurring and ends when'the officer decides that there is or there is not sufficient

probable cause to arrest the suspect for DWI.

Your attention may bc called to a particular vehicle or individual for a variety of reasons.
The precipiming event may be a loud noise; a cloud of dust; an obvious moving violation:
behavior that is unusual, but not necessarily illegal; an equipment defect; or almost anything
else. The initial “spark” of detection may carry with it an immediate, strong suspicion that
the driver is under the influence; or only a slight, ill-formed suspicion; or even no suspicion
at all at that time. In any case, it sets in motion a process wherein you focus on a particular
individual and have the opporwmty to observe that individual and to accumiulate addmonal

cvxdcncc

The detection process ends when you decide cither to arrest or not to arrest the individual for
DWI. That decision, ideally, is based on gll of the evidence that has come to light since
your attention first-was drawn to the suspect. Effective DWI enforcers do not simply leap

immediately to the arrest/no arrest decision. - Rather, they proceed carefully through a series
of intermediate steps, each of which helps to ideatify the collect evidence.

DETECTION PHASES

‘l'hc typxal DWI contact mvolm three scpantz and distinct phases:
Phase One:  Vehicle in motion
Phase Two:  Personal contact
‘Phase Three: Pre-arrest screening

(See Exhibit 4-1.)
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In Phase One, ycu usually observe the driver operating the vehicle. In-Phase Two, after you

have stopped the vehicle, there usually is an opportunity to observe and speak with the driver

. face-to-face. InPhase Three, you usually have an opportunity to administer some formal

 structred field sobriety tests to the driver to evaluate the degree of impairment.” You may
administer a preliminary breath test in addition.to ﬁdd sobriety tests to verify that alcohol is

the cause of the impairment. %

The DWI detection process docs not alway: mcludc all thmc phases. Somenmcs thcrc are
DWI detection contacts in which Phase One is abseat. that is, cases in which you have no
‘opportunity to observe the vehicle in motion. This may occur at the scene of an accident to

which you have.been called, at a roadblock, or whea you have responded 0 a request for
motorist assistance. Sometimes there are DWI contacts in which Phase Three never occurs:

that is cases in which you administer no formal tests to the driver. This may occur uhcn the
dnvcr is grossly mtoxxcawd or badly injured, or refuses to submit to tests. ..

HS 178 R6/92 13.



EXHIBIT 4-1

" '‘DWI DETECTION PHASES
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MAJOR TASKS AND DECISIONS
Each detection phase usuzny involves two major tasks and one major decision (See Exhxb::
4-2)) . |

In_Phase One: Yourﬁrszuskxswnhs:xxc_m:_smd:_m_mmm Bascdontms

observation, you must decide whether there is sufficient cause to command the driver to stop.

Yourseconduskxstonbm_m:_mnmnzmm
In Phise Two: Your first task is to ghserve and interview the driver face-to-face. Based on

this observation, you must decide whether there is sufficient cause to instruct the driver to
step frof the vehicle for further investigation. Yourmondmkxstogbmg_m;_dn_g_;

exit and walk from the vehicle.

‘.InPhnscThrec. Yourﬁrxttaskuto
Buedmmesem.youmundecxdcwhcﬁxcrumeusufﬁaeatpmbablcmsctoancsxthc

driver for DWI. Ywmondaskxsthcnwmum(mnmxmmmnmm
~ Brzath Test.
| Eachofdiebtjordecisiommhavcznyoacofthreediffetm:omcomcs:
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. EXHIBIT4-2
DWI DETECTION-PHASES

PHASE ONE: ,
Vehicle In Motion /Wg;gee::ggﬁy .
OPERATION

, . .SHOULDI 5
_ . ™ - - STOP THE DRIVER? "
| /..e..mmj
/ sTommiNG - .
PHASETWO:  /cestrvanion ano
Personal Contact INTERVIEW OF DA(ves
- SHOULD THE
DRIVER EXIT?
OBSERVATION OF THE ’
ea'ranowu.x
/ )
PHASETHREE:  / esvoromemca
Prearrest Screening TesTING
IS-THERE PROBABLE CAUSE TO

' ARREST THE SUSPECT FOR DWI?

PRELIMINARY
. k)
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Consider the following examples.
- - L Yes - Do It Now
Phase One:  Yes, there are reasonable grounds to stop the driver.

Phase Two: Yes, there is’ caouzh reason to suspect alcohol/drug impairment

to justify getting the driver out of the vehicle for further

investigation.

Phase Three: Yes, there is probable cause to arrest the driver for DWI right

now.
2‘ w - - l ] E ! ’ ,Q - l E - l 3
Phase One: Don't stop the driver yet; kecp following and obscmng the
: driver 2 tm lougct

Phase Two: Dontgc’tthcdnvcroutofmcwyc:.kecpulhngm:nd
observing the driver a bit longer. (This option may be limited if
the officer’s personal safety is at risk.) -

Phase Three: Don't arrest the driver yet; administcr another field sobriety test
before deciding.

3.  DontDoli
Phase One: No, mcx'cmn('»grdundsformpping that driver.

-

" Phase Two: No, there isn't enough evidence of DWI to justfy admxmstcnng
' ficld sobriety tests.

Phase Three: No.ﬁzcxcunot:ufﬁcmtpmbablc cause to believe thtsdnvcr ,
has committed DWI.

OFFICER RESPONSIBILITY

In each phase of detection, you must determine whether there is sufficient evidence to
establish “reasoaable suspicioa® necessary to proceed to the pext step in the detection
process. It is always your duty to carry out -whatever tasks are appropriate, to make sure
that all relevant evidence of DWI is brought to light. (See Exhibit 4-3). ‘ .

The most ;uoocssful DWI dctectors axe thgsc officers who:
0 know what to look and listen for;
o “have the skills to ask the right kinds of questions:
o choose and use the right kinds of tests;
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0 make the correct observations; and
0 are motivated and apply their knowledge and skill whenever they contact
someone who may be under the influence.

Officers like these are likely to make more arrests and to document the clear, convincing
evidence needed to secure coavictions. .
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EXHIBIT 4-3

~ DWI DETECTION

Answers to questions like these can aid you in DWT detection.

Phase One:

o

What is the driver domg" -

" Do I have grounds to stop the driver?

How does the driver 'réipond to my signal to stop?
How does the driver handle the vehicle during the stopping sequence?

When I approach the vehicle, what do I see?
When ] talk with the driver, what do I hear, see and smell?

How does the driver respond to my questions?

Should I instruct the driver to exit the vehicle?

- How does the driver exit?

_ When the driver walks toward the side of the road, what do I see?

Should I administer ficld sobriety tests to the driver?

_. Bow does the driver perform those tests?

Whu_cucﬂydoq(hcdriverdowmgwheupcrfomingmcm?
Do I have probable cause to arrest for DWI?
Should I administer a preliminary breath test?

Mutmmemﬂuofmcpmhuumbmm:csﬂ

Is the impairment caused by-alcohal, drugs, dlncss or a combination.
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NOTE TAKING AND TESTIMONY

INTRODUCTION

A basic skill needed for DWI enforcement is the ability to graphically- describe your

" observations. Just as detection is the process of collecting evidence, description largely is
 the process of conveying evidence. Successful description demands the ability to convey
evidence clearly and coavincingly. * Your challenge is to communicate evidence to peaple -
who weren't there to see, hear and smell the evidence themselves. Your tools are the words .
that make up your written report and verbal testimony.. You must communicate with the
supervisor, the prosecutor, the judge, the jury and even with the defease attomey. You are
trying o “paint a word picture” for those people, to'develop a sharp mental image that
allows them to “sec” what you saw; “hear™ what you heard; and “smell” what you smelled. -

Officers with the knowledge, skills and motivation to select the most appropriate words for
both written reports and courtroom testimony will communicate clearly and convincingly,
" making them most successful in DWI prosecution. (See Exhibit 4-4)

DWT INVESTIGATION FIELD NOTES

One of the most critical tasks in the DWI enforcement process is the recognition and
retention of facts and cues that establish probable cause to stop, investigate and subsequently
arrest persons suspected of driving or operating a vehicle while under the influence of
alcohol, drugs or both. The evidence gathered during the detection process must establish
the elements of the violation, and must be documented to support successful prosecution of
the violator. This evidence is largely sensory (sight, smell, hearing) in nature, and therefore
is extremely shart-lived. ' :
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EXHIBIT 4-4
USING CLEAR AND CONVINCING LANGUAGE .

Field notes are only as good as the. mformwou thcy contain. Reports must be clcarly Wnttcn -
" and events accurately described if the reports are to have evidentiary-value. One persistent
- problem with DWI incident reports is the use of vague language to describe conditions,
events and statements. When vague language is used, reports provide a confused picture of
what happened. When clear language is used, reports provide an accurate picture of what
happened. Clwmdcoawaangﬁcldumpmwdcmnzcvxdcnccmcom

Consider the followmg examples.

o Made an illegal lefttum  © From Mam tumned left (north~
on Jefferson . bound) oa Jefferson, wluchtsonc way
. southbound :
0  Drove erratically .0 Weaving from side t0 sxdc Ctossed
- . center line twice and drove on shoulder
three times.

o Driver appeared drunk o Driver's eyes bloodshot; gaze fixed: hands
' ' shaking. Stroag odor of alcoholic
bcvcngc on driver's umath -

o  Vehicle stopped in 0 Vehicle struck, climbed curb;
C u'nusual fashion =~ . stopped on sidewalk.
0 Vehicle crossed thc o Vehicle drifted completely into

center line the opposing traffic lane.



You must be able to recognize and act on the facts and circumstances with which you are
confronted. But you also must be able to recall those observaticas, and describe them
clwly and coavincingly to secure a conviction. You may be inundated with evidence of
DWI, i.e., sights, sounds, smells. You recognize this evidence, sometimes subconsciously,
and on this evidence based your decisions to stop, to investigate and ultimately © arrest.

Smoc cwdcncc of a DWI violation is short-lived, you need a system and tools for recordmg
field notes at scenes .of DWI investigations. Most officers make handwritten field notes.

Technologxar advances have made it possible 10 use audio tape recorders and video tape
recorders-in the field, and they provide an excelleat means of documentmg this short-lived

eviderice. However, recorders are not always available. ‘rhe vast majonty of officers must
rely on field notes they ukc themselves, by hand.

One way to improve the effectiveness of your handwritten field notes is to use a structures

note taking guide. The guide makes it easy to record brief “notes® on each step on-the
detection process and ensures that vital evidence is documented. The field notes provide the

.information necessary for completion of required DWI report forms and assist you in
preparing a written account of the incident. The field notes will also be useful if you are

required to provide oral testimony, since they can be used to refresh your memory.

A model note taking guide is provided for your use. A brief description follows. Details are
provided in subsequent units.

NOTE TAKING GUIDE

Remember that you must document those actions wluch gave you reasonable suspicion
" or probable cause to justify further investigation of a suspected DWI incident.

monlaima tha ericrmact L“at

Section | provides f;‘ﬁﬁ 10 record basic information describing the suspect,
vehxclc the location; andmedateandutmthcmdcat occurmd o

Smm_npmwdamwmordbnddacnpuomo{mevduclcmmouon
(Detection Phase One), including initial observation of the vehicle in

opcrmou,mdobscrmonofdtc:toppmgseqm

Section IIT provides space to record brief descriptions of the personal contact
with the suspect (Detection Phase Two), including observation of the driver,

statements or respoases made by the driver or passengers, the results of any
pre-exit sobriety tests®, observation of the driver exiting the vehicle, and any
odors that may be present. ' .

Section IV provides space to record the results of all field sobriety tests that

were administered, andd\cmuluofﬁwpmhmmrybmﬂlu(l‘mlfsuch

ammgwcn. ;
mpmvwawmmdm&mmm.awhumcmspeas
manner of speech, attitude, clothing, etc. Anyphynalcwdmcccollecwd
shouldalsobeuo(edmthumoa.

HS 178 R6/92 82.




Since this is a note taking guide and space is limited, you will have to develop your own
“shorthand” system. Your notes should be as descriptive as possible and should creaie
“mental pictures* of the facts, circumstances or eveats being described. You will use these
notes to refresh your memory to write the arrest report and testify in court.

NOTE: Field Notes may be subpocnaed as evidence in court. It is important that ariy
_ “shorthand® system you use be describable, usable, complete and consistent.

- Pre-exit sobriety tests are simple techniques that officers can use to obtain an initial
assessment of a driver's impairment while the driver is still seated inside the vehicle
or when standing at roadside. - Pre-exit-tests coasist of carefully chosen questions, -,
alphabet and number recitations, and simple dexterity tests involving the fingers and
hands. These tests are covered in detail in Unit 7. '



DWI INVESTIGATION FlELD NOTE:

l NAME —

E cm/swt

ADDRESS — 0P. LIC. NO.
0.0.8 /a L SOC. SEC. # ,
VEMICLE MAKE YEAR uc. STATE
DISPOSITION NO. PASSENGERS

INCIDENT LOCATION

A ) TIME

ACCIOENT  [(Jves [Ciw

“ EHIQLE IN MOTION

i P ER§QNAL CONTAC’!
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INITIAL OBSERVATIONS | ORSERVATION O DRIVER —
STATEMENTS
OBSERVATION OF STOP
FRESXIT SOSRISTY TISTS
numﬂ [ TTa) &) ’
o ' becill I L ORSERVATION OF THE EXIT-
© Cve poEs NOT | ,,
PURSUE SMOOTHLY
€ DISTINGT NYSTAGMUS ,
AT MAXIMUM DEVIATION _
NYSTAGMUS ONSET
BEFORE 45 DEGREES .




IV PRE-AKKED | SUREENING (LUNTHINVEY)

< ]
INSTRUCTIONS  STAGE TuRw
o
canwot aete satanct ] ~ o 4 :m:a:qss .
STARTS TOO SOON ——J] o - ] ?Z
" WALKING STAGE N . 3 ST
ST el STCPS $LCONO sweet STLPS B 2 : <A
STOPS WALKING i E : % s %
STLPS OFF Lt s S
RAISES ARMS . P
ACTUAL STEPS TAKEN i’ ’ o
4 s o
THE TURN (OCSCRIEE) 'y a2
ZANNOT 00 TEST (LXPLAN} _ O seaoo
A 0 -wmsmacts
otweR.
ONE LEG STAND OTHER FIELD SOBRIETY TESTS
' T4 [1led [ 21wk » NAMEOFTBT
- e OESCRIBE PERFORMANCE
RatsTs anms
“oPs
. 7007 Doww
CANNOT DO TEST (TXPLAN)
: : . NAWE OF TEI3T
DESCRIBE PERFORMANCE
otHer
L e— o
NAME OF TEST,
V GENERAL eSCmE PemroRuNcE
- SPEECH - -
ATTITUOE,
- e
bprp— ¥SICAL EVIDENCE

OTHER

aam @ ema




COURTROOM TESTIMONY

Although only 2 minority of DWI cases actually come to trial, the arresting officer must pe
fully prepared to testify in court on any case. Testimonial evidence in DWI cases usually s
the only way to establish that the accused was in fact the driver of.the vehicle alleged 1o have
been involved in the DWI incident. Testimonial evidence aiso may be the primary and
sometimes the only means of establishing that the accused was intoxicated, or under the
influence of alcohol or drugs. Even when scigntific evidence is available, supportive
testimonial evidence will be required to permit introduction of that scientific evidence in
court. RS : :

PREPARATION
Testimonial evidence must be clear and coavincing to be effective. The first requirement for -
effective testimony is preparation. Testimony preparation begins at the time of the DWI
incident. From the very beginning of the. DWI contact, it is your responsibility to:

o  recognize significant evidence;
o compile complete, accurate Field Notes;
0 }prcpamaoomplcwandaccum‘cincidcnucpon.
Testimony preparation continues prior to trial. Just before the trial, you should: -
o -rcview Field Notes; |
‘o review case jacket/file; .
o mentally orxzﬁizeﬂelcmcnts of offense, and the evidence available to prove |
. cach elemens - I
o | muﬁy organize testimony. to convey observations clearly and convincingly:

o dxwmmeaxthhmcpmsecutor
IN COURT

Mwmyour-mdamydwddbcoquﬁzedchmologianymdshouldcovérachphascof ,
) initial observation of vehicle, the driver or both;
o reinforcing cues, maneuvers or actions, observed after signaling driver w0 stop,
but before driver's vehicle came to a complete stop; -
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statements and other evidence obtained during your initial face-zo—facc contact
with driver;

pre-arrest screening sobriety tests administered to the drivc_r;
“the am-.st itself; including pmced:xms usedto inform suspect of arrest,
- admonish suspect of rights, and so on;
‘suspect's actions and statcments subsequent to the arrest;
observation and intcxmgztion ofs&péct subsequent to the arrest;

the request for the chem:cal test; including the procedures used zdmonmon of
rights and requirements. and so on; o

- . the conduct and results ot'the chemical test, xfyou were also the tcsnng
officer.
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THE LEGAL ENVIRONMENT
Upon sucocssfully completing this scssxoa. the :tudcnts will be able to:

o Statc and dxscuss t.hc clcmcnts of DWI offcascs
o  Discuss the provisions of the xmphed consent law.
K . Discuss the relcvancc.of chemical test evidence. - -

0 Discuss precedents established through case law. )

CONTENT SEGMENTS LEARNING ACTIVITIES
A.  Basic DWI Statute: Driving While ' ,
Under Tha Influence } o Instructor-Led Presentation

B. Implied Consent Law and l;fcsumpdons o Reading Assignments

' C.  Illegal Per Se Statute: Driving With
A Prescribed Blood Alcohol Concentration

- D.  Preliminary Breath Testing
E.  Case Law Review
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INTRODUCTION

An understanding of drinking and drxvmg laws that apply in your Junscﬁcuon is critical to
DWI enforcement. )

All states (and many local jurisdictions) have their own drinking and driving laws. While the
spccxﬁc language of these laws may vary ngmﬁantly, most include the following proyxsxons

0 a Basic DWI Law;

0 an Implied Conseat Law;

o an Illegal Per Se Law;

o a Preliminary Brcath Testing Law.

In the following pages thcsc four types of drinking and driving laws are dxscusscd in deail.

The illustrations provided are drawn from the Uniform Vehicle Code. You are responsible
for learning whether and how each law applies in your jurisdiction. Worksheets are provided

~ to guide you in leaming about the specifics of your laws.
BASIC DWI LAW

A state’s basic DWI statute may be subtitled Driving While Under the Influence; or -
something similar. Typically the statute describes the who, what, where and how of the

offense in language such as this:

Iusunlawfxﬂforanypcrson toopcratcorbcm actualphysml control ofan)
vehicle within this state whxlc undcr thc influence of alcohol and/or any drug.

ARREST

In order to arrest someone for ; basic DWI violation, a2 law enforcement officer must have
probable cause to believe that all clements of the offense are present. That is, the officer
must have probablc cause to believe that A

o thcn:mnmqqcstxon
0 v:asmnngormacmlphysmlcmml.nf

o ‘ayehicle (tmck. van, automobile, motorcycle, even bicycle, acoordmg to
, spocxﬁcpmvxsxonsmvanous smcs) .
o while undgr_mc_mﬂmm of alcohol, another drug, or both

Note: In some states it is unlawful to opcmc a vehicle whxlc under the influence
anywhere in the State: on or off roadways, on private property, and so on. In other
states, the law applies only on publicly accessible roadways. _
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CONVICTION | o

In order to convict 2 person of DWI, it is necessary to establish that all four clcmcnts were

present. With regard to under the influence, courts have generally held that phrase to mean
that the ability to operate a vehicle has been affected or impaired. To convict a person of a

basic DWI violation, it is usually necessary to show that the person's capability. of safely
operating the vehicle has been impaired. If DW is a critninal offense, the facts must be
" established "beyond-a reasonable doubt.® If DWI is an infraction, the standard of proof may
be less. In either case, it is the ofﬁccr s responsxbxlxty to collect and to thoroughly document -

~ all evidence. . .
IMPLIED CONSENT LAW

DESCRIPTION | |

The question of how much impairment in’ the ability to operate a vehicle will equate with
driving while under the influence is not completely clear. Somé courts have held that the
slightest degree of impairment to the ability to drive means the driver is “under the '
influence.” Other courts have held that there must be evidence of substantial i impairment to

the ability to drive before DWI conviction is warranted. Therefore, provmg that : a driver -
was “under the influence” has been (and contmucs to be) difficult.- o

To help resolve this difficulty, states have enacted Iniplied Consent Laws. The prmcxpal

purpose of the Implied Conseat Law is to encourage people arrested for DWI to. submit to 2
chemical test to provide scientific evidence of alcohol influence. The Implied Consent Law

usually includes language similar to the followmg

Any person who operatcs a motor vehicle upon the public highways of .
.this state shall be deemed to have given consent to a chemical test for
the purpose of determining the alcohol and/or drug conteat of blood
when arrested for any acts alleged to have been committed while the
- person was operating or in actual physical control of a vehicle while
under the influence of alcohol and/or any drug. * -

The Implied Coasent Law usually provides the driver with the statutory opﬁon to refuse the
test. However, this option of refusal is not an unlimited right; the law also provides that the
mdmduz!‘sdnmshccnscuuybcsuspcndcd or revoked if the refusal is found to be

unreasonable. Including a provision for license suspension or revocation is a means of
encouraging those arrested for DWI to submit to the test so that valuable chemical evidence

may be obtamed

LEGAL PRESUMPhONs

Legal presumptions define the significance of the scientific chemical test evidence. Generally
the Implied Consent Law provides an xmcrprctauon or presumption for the chemical test
evidence like the following:
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If the chémical test shows that the person's blood alcohdl concentration (BAC) is 0.10
or more it shall be presumed that the person is under the influence. If the test shows
that the BAC is 0.05 or less, it shall be presumed that the person is not under the
influerice. If the test shows that the BAC is more than 0.05 but less than 0.10, there
is no prcsumpuon as to whether the person is or is not under the influence.-

The weight of the chemical test evxdcncc is nmmmpn_g of aloohol influence, not conclusive.

If thcre is no evidence to the contrary, the coun may accept the lcgal presumption and
coriclude. that the driver was 6 was not under the influence, on the basis of the chemical test

alone. However, other evidence, such as testimony about the driver's appearance, behavior
or speech, for example, may be sufficieat to overcome the presumptive weight of the
. chemical test. ,

It is possible for a person whose BAC at the time of arrest is above 0.10 pcrccm'tb be
acquitted of DWI. It is also possible for a person whose BAC at the time is bclow 0.05
percent to bc convicted of DWI. Consider thc following examplcs

Example |

A driver is arrested for DWI. A chcmm! test administered to the driver shows 2 BAC of
0.13 percent. At the subsequent trial, the chemical test-evidence is introduced. In addition,

the arresting officer testifies about the driver's appearance, behavior and driving. The
testimony is sketchy, confused and unclear. Another witness testifies that the driver drove,

behaved and spoke normally. The court finds the driver not guilty of DWI.

Example 2

A driver is arrested for DWI. A chemical test administered to the driver shows a BAC of
0.03 percent. At the subsequent trial, the chemical test evidence is introduced. In-addition,
the arresting officer testifies about the driver's stuporous appearance, slurred speech, -
 impaired driving and inability to perform divided- attention field sobriety tests. The
testimony is clw and dcscriptivc The court finds the driver guilty of DWI. '

‘l‘hc difference in-outcomes in the two examplcs cited is du'ectly atributable to the evxdcncc
other than the chemical test evidence preseated in court. Remember that the chemical test

provides presumptive evideace of alcohol influence; it does not provide conclusive evidence.
While the “legal limit® in a given jurisdiction may be 0. lOpcrceut BAC, manypeoplc will
.dcmonstmc impaired driving ability long before that “limit® is reached.
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ILLEGAL PER SE LAW

DESCRIPTION

Most states include in their DWI Law or Imphed Coascnt Lawa provxsxon makmg it ulcgal
to drive witha prescribed blood alcohol concentration:(BAC). 'This | provxsxon. often called
an Jllegal Per Se Law, creates another drinking and driving offense which is related to, but =
different from the basic DWI offense. Following is a typxcal Tliegal Per Se Provision:

It is unlawful for any person toopcmcorbcmacunlphysm.l control
of any vehicle within this state while having a blood aloohol

concentration of 0.10 or more.

The Illcgal' Per Se Law makes an offense in and of itself to drive while having a BAC of
0.10 percent or more. To convict a driver of an Illegal Per Se Violation, it is sufficient to

establish that the driver's BAC was 0.10 percent or more while operating a vehicle in thc
state. Itis 0ot necessary to emblxsh that the driver was under the influence. v

The lllcga.l Per Se Law does not mplacc the basic DWI law. Rather, the two work together. |
Each defines a separate offense: v 4

0 The basic DWI Law makes it an oﬁcnse to duve while under the mﬂucncc of
' alcohol and/or any drug. -

o ’IthllcgachrSeIzwmkcsnanoﬁ‘cnsctodnvc whxlc havmg morcthana
cerain pcrccntagc of aiconoi in the biood.

For the basic DWI offense, the chemical test result is presumptive evidence. For thc {liegal
Per Sc offense, the chemical test result is mnglnm evidence.

PURPOSE

‘lhcpxincxpalpuxposc’of&emcgachrSeLawxstomdmpmseamonofdmhagand
driving offenders. The law reduces the state’s burden of proof. It is not necessary for the
prosccutor to show that the driver was “under the influence.® The state is not required to
demonstrate that the driver's ability to drive was affected. Itusufﬁcxmtforﬂxemtcto
showﬁmmcdnvcr‘:BACwaso.wormom.

While the statute aids in prosecution, it does not really makc drinking and driving
enforcement easier. An officeér must still have probable cause 1o believe that the driver is
under the influence before an arrest can be made. The Implied Consent Law usually requires
that the driver already be arrested before conseating to the chemical test. The law also _
requires that the arrest be made for “acts alleged to have been committed while operating 2.
vehicle while under the influence.® Therefore, the officer generally must establish pmbablc
cause that the offense has been committed and make a valid arrest before the chemical test

can be administered.



SUMMARY

Police officers dealing with drinking and driving suspects must continue to rely primarily on
their own powers of detection to determine whether an arrest should be made. Usually it is
impossible to obtain a legally admissible chemical test result until after the driver has been
arrested. Sometimes drivers will refuse the chemical test after they have been arrested.
Then the case will depend strictly upon the officer's observations and testimony. When

in ' j il ilable. It
is critical that you organize and present your observations and testimony in a clear and
convincing manner. In this way, more drivers who violate drinking and driving laws will be
convicted, regardless of whether they take the chemical tests, and regardless of the test

results.
PRELIMINARY BREATH TEST LAW

DESCRIPTION '

Many states have enacted preliminary breath testing (PBT) laws. These laws permit a policé
officer to request a driver suspected of DWI to submit to an on-the-spot breath test prior to
arresting the driver for DWI. PBT laws vary significantly from one state to another. . A

typical statute reads as follows:

When an officer has reason to believe from the manner in which a
person is operating or has operated a motor vehicle that the person has
or may have committed the offease of operating while under the
influence, the officer may request that person to provide a sampie of
breath for a preliminary test of the alcohol content of the blood using a
device approved for this purpase, ‘

_APPLICATION :

"PBT results are used solely to help determine whether an arrest should be made. The results
usually are not used as evidence against the driver in court. .However, PBT laws may ‘
provide statutory or administrative penalties if the driver refuses to submit to the test. These
penalties may include license 'suspension, fines or other sanctions.
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CASE LAW REVIEW

The following citations and summaries identify relevant DWI cases addressing horizontal
gaze nystagmus and other aspects of field sobriety testing:

o The State of Anzona (Pctmoncr)

The Superior Coun of the State of Arizona,

in and for the county of Cochise, and the

Hon. James L. Riles, Dmsxon m (Rcspondent)
. and .

Fredcnck Andrew Blakc (Real Party in Intcrw)

No. 18343-PR
Court of Appeals
No. 2 CA-SA 0254
- Cochise Co. '
No, 11684

April 7, 1986

Tthlakcasccmbhshedavcryxmpomntprwedcnthnmna The trial court ruled that
the HGN test was not reliable under Frye v, United States, 293 F.2d 1013 (DC Cir. 1923)
and thus could not be used as part of probable cause. - The case was dismissed by the trial
court. This ruling was appealed by the state and the order of dismissal was reversed by the
court of appeals and the case was remanded for further proceedings (7/25/85).

Thc appellate court decision was r_cviewed by the State Supreme Court. The State Supreme
Court gnproved the caurt of appeal's opinion, 2s modified, and vacated the trial court's
dxsuussal of the Blake pmsccuuon for DWI and remanded the case for pmdmgs not
mconsxstcnt with its opinion. _

Followmg is a summary of the facts of the case and 2 brief overview of the appcllatc court”

- and Supreme codrt opinions.

FACTS: Afu:r the defendant was stopped for DUI, he was given field mbricty tests on
which he did fair. The officer also administered a2 Horizoatal Gaze Nystagmus (HGN) test
and estimated that defendant's blood alcohol conteat was .17. The intoxilizer showed a .163
rcading. At the motion to suppress, the state presented testimony from the SCRI project

* director which originally researched the HGN test. The researchers found that they could
determine whether a person was above or below a .10 blood alcohol level 80% of the time.
Finnish rescarchers had reached the same results. “The project ditector testified that HGN
has been accepted by various rescarchers, various police agencies and the National Highway
Traffic Safety Administration. ‘The police officer who helped develop and standardize HGN
tesuﬁedabomhxsﬁcldcxpcnmccwxdxHGdehuworkmdxcxcscarchonHGN .The
officer testified that HGN was particularly useful in detecting drivers who had over .10
alcohol in their blood who would otherwise pass the field sobriety tests. The Arizona officer

-
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who administers HGN training testified that experienced drinkers with .13 or -14 reading
could pass the other ficld sobriety tests and evade arrest. He testifiéd that to be centified for
_HGN the officer have to perform 35 practice tests and then have to pass an exam where they
must Jetermine the blood alcohol level of suspects within .02 four out of five times. The
 training officer also testified that the officer must continie 1o use the test regularly in- the

field und should be evaluated to make sure the officer maintains his proficiency. The

arresting officer testified that he was cenified as an HGN specxalm The arresting officer
testified without HGN results, he did not think he had probable cause to arrest the defendant.
The trial court ruled that the HGN test was not reliable under Em:__._ﬂnn;d_&am and thus
could not be used as-part of probable cause. “Accordingly, the court dismissed the

prosecution. The STATE appcaled this decision.
ISSUE Did the trial court err in excludmg the HGN evidence?

RULING: Yes, "We conclude that the record shows not only that the HGN is sufficiently
reliable to provide probable cause for arrest, but that with the proper foundation as-to the

expertisc of the officer administering it, testimony conceming the administration of the test
and its results is admissible at trial. The record shows that the HGN test has gained general

acceptance in the field in which it belongs.® The court went on to say that they were unable
to rule on whether the results of this particular HGN test would be admissible because the
only evidence about the officer's proficiency was his testimony that he was certified. The
court of appeals noted that the officer kept a log of when he administered the test and said,
“This log would be useful if it demonstrated that (the arresting officer) was as proficient in
the field as he was on the examination.” The order of dismissal is reversed and the case is
remanded for further proceedings. ' '

Mr. Blake sought review of the court of appeals opinion and it was gtanted by the Arizona
Supreme Court.

ISSUES:

(1)  Whether the HGN test is sufﬁcxent!y rchablc to es:abhsh probable cause to
arrest for DWI, and

(2) Whether HGN tcst results are suﬁ'xcxcmly rehablc to be mtroduoed in evidence
at trial. _ o .

CONCLUSION *We find that the horizoatal gazc nystagmus test propcrly administered by
amedpohceofﬁccrusufﬁamﬂymlubletobcafactormesubhshmgprobablcmuscto
- arrest a driver for violating A.R.S.28-692(B).  We further find that the harizoatal gaze
nystagmus test satisfies the Erye test for reliability and may be admitted in evideace to
conoborztcoramck.butnotwquanufy.mcchctmwanalyasofthcaccusedsblood

~ alcohol con-tent. It may not be used to establish the accused's level of blood alcohol in the

absence of a chemical analysis showmz dzc‘ptoscnbed level in’the accused's blood, breath or
urine. In subsection (A) prosecutions. it is admissible, as is other cwdcnoc of defendant's

behavior, to prove that he was “under the influence.”
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~ We approve the court of appeals’ opinion, .as modxﬁcd vacate the trial court's dismissal of
- the Blake prosecution for violation of A.R.S.28-792(B), and remand for proceedings not

inconsistent with this opinion.

A detailed analysis of the facts reviewed by the Supreme | Court is conmncd in the opxmon

PEOPLE vs. LOOMIS (California, 1984)
156 Cal. App. 3d 1, 203 Cal. Rptr. 767 (Cal. Supcr 1984)

The arresting officer attempted to testify to his opinion concermng the suspect s BAC in
quantitative terms, based solely on the angle of onset of HGN. The suspect had refused to
submit to a chemical test. The court held that the officer was not entitled to testify as either ..
a lay or expert witness about HGN, or to give his opinion about the defendant's BAC. The
court held that HGN is a new form of scientific evidence, ‘that will be allowed only when
there is a preliminary showing of its general acceptance in the scientific community.

‘Moreover, it was clear from the officer's testimony that he had not been formally or properly
trained in HGN, and didn't really understand how the test is to be ngcn

STATE vs, DAVIDSON (Maryland, 1985)
Circuit Court for Montgomery County, Criminal No. 36521, Apnl 25, 198s.

The court held that it is permissible to use HGN as a field test i

cause for.arrest. However, the court concluded that HGN does not possess the degree of
reliability or acceptance in the scientific community to permit its use as substantive evidence
of guilt. The court also held that HGN cannot be used, over the dcfcnsc 3 objecuon.

cwdencc of the dcfcndant's BAC.
SIAIL&._BLAKE (Anzona, 1986)

718 F.2d 171 (Arizona, 1580); sec also St vs. Supesrior Court of County of Cochise, 149

Ariz 269, 18 P.2d 171, 60 ALR-4th, 1103.

This is the landmark ruling on HGN because it was the first case decided at a State Supreme
Court. The Arizona Supreme Court found that HGN satisfies the Frye standards for . . '
evidence to corroborate, or attack, the issue of a suspect's impairment. 'l'thmstandards
are those set by the U.S. Supreme Court to govern thcadmxssibihty of "new*" scientific '
evidence. In cﬁ'ect. the Arizona Supreme Court took judicial notice of HGN, so that it is no
longer necessary, in Arizona, to introduce expert scientific tcsumony to secure the
admissibility, of HGN. However, the court did set standards governing the training -of .

ofﬁccrs who would be quahﬁed to tcsufy about HGN mﬂm_gmgﬂy_mmm_

'Asapomtofmmst. dwmtmngoﬁ'mmmemak:mmBObHohnofchnzom
Highway Patrol. He is a certified DRE instructor. - :

w (Colorado, 1986)
County Court, County of Boulder, Case No. 85T10439
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" The court denied a defense motion to supprcss HGN CVldCﬂCC and ruled that the officer
could testify to the results of all field sobriety tests, including HGN. In this case, the officer
made no attempt to relate HGN to a quantitative estimate of BAC. '

STATE vs. REED (Oregon, 1986)
. 732 P.2d 66 (Or. App. 1987) ~

The prosecution sought to have the appcllatc court take Judxcxal notice of HGN, but thc court
refused. The court held that the prosecution did not offer sufficient cxpcn tcsumony and

evndcncc to establish the scxcntxﬁc reliability of HGN.

SIAJE.&.RICHARDS (New Hampshire, 1987)
Merimack, SS, Supcnor Court 85-5-391, Scptcmbcr 16, 1987

The Superior Court held that HGN mests the Frye standards for admzssxb’lxty of scientific
evidence. However, the court found that HGN is not adxmssxblc as a quanmzuve mdxcator

of BAC.
STATE vs. BARKER (West Virginia, 1988)

. 36635.2d642(WVa.. 1988)

The prosccunon attempted to introduce HGN as evidence of 3 a specxﬁc BAC. ‘rhe court ruled
that it was not admissible. The court did not explicitly rule on the basic admissibility of
HGN as evidence of impairment; however, the court stated that, if evidence of HGN's
scientific reliability were introduced, the test probably would be admitted as evidence that the

""‘-ﬂ.d.u' was uader the influence.

SIA]E!&_CLABK (Montana, 1983) '
762-P.2d 853 (Montana, 1988)

"I'bccounmledthatHGNmﬂtsmybcadmmedazmal Tlusruhngwasnotbasedonthc
Frye standards, but on more “liberal® rules of evidence: “the court held that all scientific

evidence should be admitted unless it is "exaggerated popular opinion®. In this case, no
attcmptwumdetomfeuqumuwxvcesummofBACfmmmcangleofonset.

W (Arkansas, 1989)

ﬂwoouamleddmdwmdtsofanHGNtcstooulduotbeadmaedmtoevxdcnecataDWlb
trial to prove a specific BAC Jevel. The court also held that the police officer's testimony
wasmsufﬁaentmesabhshdeGNtcmngurelablemdgcncnnyaoccpwdmthe

scientific community.
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.S, vs. VAN GRIFFEN (United States, 1989)

The court ruled that HGN test results could be admitted into evidence ata DWI trial as pan
of the results of a series of tests performed on a driver to determine if driver wa sunder
influence of alcohol. In this case, the driver was charged with violating federal regulations
that prohibit a person from opcraung a motor vehicle on Federal Park. Lands whxlc undcr the

influence of alcohol

SIAIE_L_ERES.SQE (Oluo. 1990)

The state's highest court held that HGN rcsults could bc used (1) to estabhsh P. C ofa DW'I
arrest and (2) as evidence at 2 DWI trial to prove that a person was driving 2 motor vehicle
while under the influence of alcohol. Rcsults of HGN test could not be used to prove a

specific BAC level,
STATE vs. MURPHY (lowa, 1990)

The court held that the results of a HGN test could be admitted into evidence at 2 DWI trial

to prove the intoxication of the driver. (Not to be used to determine specific BAC level.)

~ The court considered HGN to be one of the SFST's officers administer and in this case the
officer was properly trained to administer the test. The court felt that the officer did not.

have to qualify as an expert witness because the observations were objective in nature and the.

officer needed no special qualifications to be able to interpret the results.

 STATE vs. GRIER (Alaska, 1990)

The court held that the results of a HGN test could be used alone to determine PC to make a
DWI arrest where there was other evidence of intoxication (e.g., bloodshot eyes) even if the
defendant passed other FSTs. The court ruled that HGN test resuits were not to be-admitted
into evidence at a DWI trial to “corroborate” a chemical test for intoxication. ‘

.oy

'TO SUMMARIZE: .

'l'hc prcvaxhng trend in court is to accept HGN as évidence of 1mpaxrmcnt. provided the
proper scientific foundation is laid. -However, courts coaststently reject any attempt to derive
a quantitative estimate.of BAC from nystagmus. Keep in mind that neither nystagmus nor
any other elements of the drug recogmnon examination are intended to substitute for
chemical testing. It is true that there is an approxxmtc, statistical relationship between BAC
and angle of onset, but this approximate mlauonslup is not sufficiently reliable to permit
BAC “prediction® in any individual case. . _
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_ . ' ) Attachment
SCIENTIFIC PUBLICATIONS AND RESEARCH
REPORTS AD_DRESSING NYSTAGMUS

1. - Anderson, Schweitz & Snyder, Ficld Evaluation of Behavioral Test Batiery for DW1,
U.S. Dept. of Transporuation Rep. No. DOT-HS-806-475 (1983) (field evaluation of

the field sobriety test battery (HGN, one-leg stand, and walk and tum) conduéted by
. police officers from four jurisdictions indicated that the battery was approximately
80% effective in determining BAC above and below .10 percent).

2.7 Aschan, Different Types of Alcohol Nysiagmus, 140 ACTA OTOLARYNGOL

SUPP. 69 (Sweden 1958) ("From a medico-legal viewpoint, simultaneous recording
of AGN (Alcohol Gaze Nystagmus) and PAN (positional alcoholic nystagmus) should
be of value, since it will show in which phase the patieat's blood alcohol curve '

is...%).

3. Aschan & Bergstedt, Positional Alcoholic Nystagmus in Man Following Repeated
Alcohol Doses, 80 ACTA OTOLARYNGOL SUPP. 330 (Sweden 1975) (abstract

available on DIALOG, file 173;. Embase 1975-79) (degree of intoxication influences
both PAN I and PAN 1I).

4. Aschan, Bergstedt, Goldberg & Laurell, Positional Nystagmus in Man During and
After Alcohol Intoxication, 17 Q.J. OF STUD. ON ALCOHOL, Sept. 1956, at 381.

Study distinguishing two types of alcohol-induced nystagmus, PAN (positional
alcoholic nystagmus) I and PAN II, found intensity of PAN I, with onset about
cas-half hour sfisr zicche! ingsstion, was mong :g smouat of alcoho! taken.

5. Baloh, Sharma, Moskowitz & Griffith, i
. Movements, SO AVIAT. SPACE ENVIRON. MED., Jan 1979, at 18 (abstract
available on DIALOG, file 153: Medline 1979-79) (smooth pursuit eye movement

effccts of alcohol overshadowed those of manjmna)

Wﬂgﬂg 406 ACTA OTOLARYNGOL SUPP. 161 (Swedcu 1984)
. (ednyldcoholdimxptedmudpunmteyemovcmanbymmng numbcrof
nynutmc “catch-up- ncades')

7. Bumes & Moskowitz, m:hmhﬁm_tm_fnr_DM.Am U.S. Dept. of
Transporution Rep. No. DOT-HS-802-424 (1977) (reccommended the three-test
battery develdped by SCRI (one-leg stand, walk and turn, and HGN) to aid officers in

dlscnuuuaung BAC levcl)

8.  .Church & Williams, m&md:ﬂmc_ncmnd:mﬂfmmf_ﬁmm 54

ELECTROENCEPHALOGRAPHY & CLIN. NEUROPHYSIOL., Aug. 1982, at 161
(abstract available on DIALOG, file-11: Psychinfo 1967-85 or file 72: Embase
1982-85) (positional alcohol nystagmus increased with dose levels of ethanol).
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10.

11.

12.

13.

14.

15.

16.

17.

Compton, U: h m v j
Checkpoints, U.S. Dept. of Transportation (1984) (field eva!uauon of HGN test
administered to drivers through car window in approximately 40 seconds: “*the
nystagmus test scored ideatified 95% of the impaired drivers® at 2; 15% false positive

for sober dnvcrs. id.).

Fregly, Bergstedt & Gmybxcl Bdanmshmsﬁcm_mmd_&nhm_mmmum
m . 28-Q.J. OF STUD. ON ALCOHOL, March 1967.

11, 17 (declines from baseline performance levels correlated with peak PANT respanses and
peak blood alcohol lcvcls)

Goldbcrg
Phenomena, ALCOHOL AND ROAD TRAFFIC 123 (1963) (of different types of

nystagmus, alcohol gaze nystagmus is the most asxly observed).
Helzer, nmm_nms_nmnzh_mzmmmm LAW AND ORDER Oct. 1984, at

' 93 (nystagmus is “a powerful tool for officers to use at roadside to determine BAC of

stopped drivers...(O)fficers can leam to estimate BACs to within an avcragc of 0.02 pcrccnt
ofchctmcaltcstmdmgs' Id.az94)

L.R. Erwm DEFENSE OF DRUNK DRIVING CASES (3d ed. 1985) ("A strong

correlation exists between the BAC and the angle of onset of (gaze) nystagmus.” ]d. at
8.15A(3). : . _ :

Lehd, MWMWW 136

- BLUTALKOHOL 414 (West Germany 1976) (abstract available on DIALOG, file 173:

Embasc l975~79) (noted a staustmlly lughly sxgmﬁcant oormlauon betwecn BAC and the

Misoi, Hishida & Maeba, mmmmmmmm_ommms 30 Q..

. OF STUD. ON ALCOHOL 1 (March-June 1969) (optokinetic nystagmus, ocular adaptation

to- movement of object before eyes, can also be used to detect ceatral fervous system
impairment caused by alcohol. OptohueucnystagmusumhibxwdatBACofonly 051
percent and can be detected by optokinetic nystagmus test.- Before dosage subjects could
follow a speed of 90 degrees per second; after, less than 70 degrees per second). -

Murphree, Price & Greenberg, Effect of Congeners in Alcohol Beverages on the Incidence
of Nystagmus, 27 QJ. OF STUD. ON ALCOHOL, June 1966, at 201 (positional nysiagmus
is a consistent, sensitive indicator of alcohol intoxication).

Nathan, mm&mmmmﬁmmuumﬂmw
on the Behavior of Alcoholics, § Q.J. OF STUD. ON ALCOHOL SUPP., may*1970, at 87

(abstract available on DIALOG, file 11: -Psychinfo 1967-85) (mczdcnoe of nymgmus and
other nystagmond movements increased with duration of drinking). -
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18.

19.

20.

21.

22.

23.

24,

2.

© be warranted.* Id. at 22). | ‘-

-- Nuotto, Palva & Scppala

Noris, i Wi vel:

of a Ficld Trial, CALIF. ASS'N CRIMINALISTICS NEWSLETTER, June 198S, at 21 (Thc

relationship between the ingestion of alcohol and the inset of various. kinds of nystagmus
“appears to be well documented.” Id. “While nystagmus appears to be useful as a roadside

sobriety test, at this time, its use to predict a person ‘s blood alcohol level does not appear to

.

. -
Situations, 54 ACTA PHARMACOL. TOXICOL. 278 (1984) (abstract available on -
DIALOG, file §: Biosis Prcvxcws 1981-86) (ethanol alonc dosc-dcpcndcatly induced -

- mystagmus).”

Oosterveld, Mcmcn & Paolucci,

" Alcohol Nysiagmus, 45 AEROSPACE MEDICINE, July 1974, at 695 (G-loading bnngs

about PAN cven when subject has not ingested alcohol; however when subjects ingested
alcohol, no PAN was found when subjects were in supme posmon. cvca thh G-force at 3).

Penttila, Lehti & Lonnqvxst Nys

by Psychotropic Drug Therapy. 1974 PSYCHIAT FENN. 315 (abstract available on
'DIALOG, file 173: Embase 1975-79) (psychotropic drugs induce nystagmus) :

PHYSIOL. 326 (1961) (barbiturate drugs intecfere with smooth tnckmg eye movement).

Savolzmcn. Riihimaki, Vaheri & Linnoila, Vestibular an

- Visual Functions in Man, SCAND. J. WORK ENVIRON HEALTH 94 (Sweden 1980)

(abstract available on DIALOG, file 172:  Embase 1980-81 on file S: Biosis Previews
1981-86) (the effects of alcohol on vestibular functions (c g., positional - nystagmus) were

dose—dcpcndcnt)

" Seelmeyer, Nysaemus, A Valid DUI Test, LAW AND ORDER, July 1985, it 29

(hotizontal gaze nystagmus test is used in “at least one law enforcement agency in each of
the 50 states® and is alegmmtemedwdofmbhﬁlmgpmbableause Id)

Tharp, Bums & MOSW&. demxﬁmmmmmm:am (paper P"Csc‘md :
at 20th annusl meeting of Society for Psychophysiological Research), abstract in 18
PSYCHOPHYSIOLOGY, Mzn:h 1981 (Inghly significant com:lanou between anglc of onset -
of AGN and BAC) v ;

Tharp, Bums & Moskowitz, w
Anxsts, U.S. Dept. of Tnnspomnon Rep. No. DOT-HS-SOS-B& (1981) (standardxzcd

procedures for administering and scoring the SCRI threc-test bancry' pamcxpaung ofﬁccrs
able to classify 81% of volunteers above or below .10). - - . -
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28.

29.

Umeda & Sakata, ] r . 87 ANNALS OF OTOLOGY,
RHINOLGOY & LARYNGOLOGY, May-June 1978, at 392 (in voluateers whose *caloric
eye tracking pattem® (CETP) was normal before alcohol intake, influence of alcohol on
oculomotor system appeared consistently in the following order: (1) abnormality of CETP,
(2) positional -alcohol nystagmus, (3) abnormality of eye tracking pattern, (4) alcohol gaze

nystagmus).

Wilkinson, Kime & Pumell, Alcohol and Human Eve Movement, 97 BRAIN 785 (1974)

(oral dose of ethyl alcohol impaired smooth pursuit eye movement of all human subjects).

Zyo, . e . . . .30
JAPANESE J. OF LEGAL MED., No. 3, 1976, at 169 (abstract available on DIALOG, file

21: National Criminal Justice Reference Service 1972-85) (recommends use of nystagmus
test to determine somatic and mental symptoms of alcohol intoxication as well as BAC).
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FELDMAN, Justice
Frederick Andrew Blake, real party in interest, sought review

of an opinion of the court of appeals chat vacated.the trial

court's dismissal of his prosecution. State v. Sunerior Cours.
(24CA-SA 0254, filed July 25, 1283). Ue granced review becausé
this is a case of first imprqssiéé.Uhich presents significan: .
issues of statevide importance to iau enforcement. Ruié 232
Ariz.R.Civ.App.P. 17A A.R.S. We have jutisdi&:ion under Ariz.
‘Consc. arc. 6, § S(3) and A.R.S. § 12-120.24. The issues raised
are . | |

1. whether the horizoatal gaze nystagﬁus test is
sufficientcly ;eliable to escablish probable cause for arrest for
DUI, and |

2. whether horizoacal gaze‘nys:;gmqs tes:'reSulcs ate»

sufficiently relisble tc be introduced in evidence at trial.

FACTS
In the early morning houts of March 18, 1985, Freder1ck Blake
~was driving a car on State Route 92, south of Sxe*ra Visca. He
‘vas stopped by Officer Hohn.who had observed the veh1c1e
.meandering_v1chin its ‘lane, &and uho chetefore suspected Blake of
driving under the fnfluence of alcohol. WNoting, alsp.'that
‘Blike's sppearance cod'sreagh indicated intoxicacion, che-officer
had Bilkélpeffqré'a batfety of six field sobriécy féscs.
' including~thq.hofizoncal gaze dystagmus (HGN) test. ﬁys:agcus_js
an ianvoluncary jerking of the eyeball. The jérkingiuay be )

aggravated by central nervous systen depressants such as alcohol



or barbiturates. See THE HEKCK MANUAL OF DIAGNOSIS AND THERAPY
1980 (l4ch ed. 1982). Horizontal gaze nystagnus is the inabilicy
‘of the eyes to maintain visual fixation as thev are c&tned to the
side.

In che HGN test cthe drxver is asked to cover one eye and
€ocus the other on an object (usually a pen) held by che offxce-
at the driver's eye level. As che offzcet moves the obJect
gradually out of cﬁe driver's field of vision touard his ear, he
wvatches the dgiver‘s eyeball to décect involuntaryvjetkfng. The -
test is tepeatea with che other eve. By ohserving (1) che
inabilicy'of each eye to track movement smoothly, (2) proqo&ﬁced
nystagmus at maxiounm devigﬁion and (3) onset of the nysﬁag:ﬁs at
an anglé less than 45 degrees in relation to the center point,
the officer can estimate whether the driver's'blooq alcohol |
content (BAC) exceeds the legal liwmit of .10 percent. Officer
Hohn had been trained in the use of the HCﬁ test and certified to
administer it by the Arizona Lau_infoicemcﬁt O€ficer Advisory
Council (ALEOC) pursuant t6>A.R.S. § 41-1822(&);

Blake's performance of the fits£ three é;:nd;rd field
sobriety tests was “feir" and did géc amounc.épAprébabie‘cause tb
_arfesc Blake for DUI. 4s a result of the KGN ;ésc. however, the
officgr»e:cin;ced that Bi@ke had a BAC in-exccss_§£ .lovpgrcenc;
Blake's performance on the last two tests sctengchenéd his |
- conclusion. Having also smelled a strong odor of alcohol on
. Blake s btelth and noticed Blake's slurred spcech cnd bloodshoc.

vatery and dila:ed eyes, Offxccr Hohn then arresced Blake on a

L]




-

charge of felony DUL in violacion of A.R.S. § 28-692. Hohn then
transported Blake to the police station where he administered ;n

intoxilyzer test vhich showed cthat Rlake had a RAC of .163

.
percent.

Blake made two -motions to the tria; court: to dismiss the
prosecucion for lack of probahle Eause to atfés: and to preclude
the admission of ccscicohy of éze_HCN'ces: aﬁd ics resules at
trial. Ac.the evideociary hearing on these two motions‘che ﬁtate
presented evidcdceAregafdiné the principles and use of ﬁGN‘ h
testing froom Dr. Marcelline Burns, a research psychologist who
studies the effect of elcohol on behavior, Sge. Richard Studdard
of the Los Angeles Police.Depat:ment.‘and Sgc; chfrey Raynor and
Officer Robert Hohn of the Arizona Department 65 Public'Safecy.

' Dr. Burns, Director the Southern California Res;irc$5
Institute (SCRI or Institute) testified that the Institute had

received research contrects from the National Highway Traffic

Safety Adzinistration (NHTSA) to develop the best possible field.

T

sobriety tests. The result of this reseerch wvas & three-test

»oe

bactefy, vhich includ;d the valg and.Cu;n, the one-leg stand, and
chc'éGXl Tﬁis‘biccery could be administered without spécial
"equipcent, required:ﬁoxgoté tﬁan,five minutes in most cases, aqd
‘resulted in 83 percent accuracy in decetu{uing BAClabove and
below .10 percent. Dr. Burns testified that all'field_sobziecy
tests help'qhe-poliCe'ofE{céts to escimage BAC. The Hcsvkégc is
based on the known principle ch@c'certcin.téiic subscaﬁcés(: 
including aicohol. cause nystagmus. The SCRI study found HGN to

¢
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be the best single index of intoxication, because it is an

iavaluntary response. BAC can even be estimated from the angle

of onset of the involuntary jerking: 50 degrees rminus the eangle

1

of che gaze at the onse: of eye oscillation equals the BAC.' pr.

Bucrns tescified that the HGYN test had been accepted as valid by

the hxghuay safecy fielc, 1nc1udxng the VHTSA Finnish
:esearchers. state agencies such as che Caleorn;a nghuav

Pacrol, Arizons Highway Patrol, Uashxngcon State Police, and

nuzerous city agencies. Finally, the state offered in evidence

an HGN crafning.manuAl ceveloped by the WHISA for ics nationwide
progren to train. law enforcement. officers. Both the manual and
training progran were bazsed on the Inscicucefs studies.

Sgt. Studdard is currently a supervisor iq charge oi CUI
énfgrce:enc for the City of Los Angeles and & consultant to WHTSA
on field sobriety testing. Based on his field work.adminis;ering
the HGN test and his pariicipacion in double blind studies &t the

institute, he testified that the eccurecy race of cthe HCN test in

estimating wnether the level-of BAC exceeds '.10 percent is

Tnus. nvscavaus at 45° corresoonds co a blood alcohol .
concent (BAC) of “0.05%; nyscagmus_at 40° to & BAC of O: 10%;
nystagaus at 35° to a BAC of 0.15%; and nvstagous at 30° to & Ra
of 0.20%. See 1 R. ERWIN, DEFENSr OF DRUNK DRIVIVG CASES (3d ed
1985) § 8.15AT1]. At 8aCs above 0.20%, a persoa‘'s eyes may not
be able to follow a moving object. Thurn. Gaze Nvstapzus ‘As A -
Roadside Sobrietv Tesc 6 (unpublished paper available chrough

]l). it shou e noted however that wvhen officers administer
the test cthevy do not necessarily measure the angle of onset;
. instead chey look for three characteristics of high BAC:

inabilicy of smooth pursuit, distinctc jerkiness at maximum v
deviaticn and onset of jerkiness prior to 45°. UWe do not address:
the ac=issibility of quantified 8AC estimdtes baseo on angle ol

onset cf nvsteagrus.
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begween 80 and 90 percent. According co Studdard the maré{n c
inaccuracy is caused by the facct chat certa{n drugs, such ag
barbiturates, cause the same-effects as aléohol. Ve take notice,
hovever, chac‘nyscagmus ray also indicate a number of
neurological coaditions, and the prescnce of any of these wouic
.also affecc the accuracy of the HGN-based escimate of blood
'alcohol content. See xnf'a at 14 ) Boch Sgc. Studdard and sg:_
Raynor, vho éﬁtren:ly adainisters ché'HCﬂ training progranm for
‘the Scate of Ari:oua. tescified ch&t.ché dCN test is especially
useful in deteccing violaetions where a drivéi uiﬁh BAC over .19
percent is able to pull himself together ;ufficienciy to pass zhe
tradicional field sobrietyvtéscs and thus dvoié arch: and
subsecuent chemical testing. 4

Sgt. Raynor téstified thac cthe craditional field sobriety
tests are not sensitive enough to detect dangerously impai;ed
dtivér§ vith BAC between .10 perceant and .14 perceant and ché: he
police officers thus musc_petﬁic thea to drive on.2 Sgt. Ravnor
| fie

s tTo the rigor and Teguirements of the Arizone

'.n
Q.n

&lso test
training and cercificiiion prograa.

" At the clbse of the cvidencinty hearing, the trial court
'concluced that HGH teptesenced a new sczenc1£1c prxnczple anc ves

therefore subject to the Frve standard of admzss1b111ty. Frve v.

“lec is claxmed that cthree tinmes as many dtlvers on the rce:l
have BACs in the .10 to .14% range. than in the .15% to .19%
range, but those arrested are in the lacter group, 2 to l.
Anderson, Schweitz & Snycer, Field Evaluation of a Behaviorel
Tesc Batterv for DUI, U.S. Deparczent of" Iransportation Rep-

I XCYE] ) (1nc1udec in state's evicence).

Q\O .

108.



Uniced States, 293 F. 1013 (D.C. Cir. 1923). The court ruled che

HGW -test did not satisfy Frve, was therefore unreliable, and
‘could not form the basis of probable cause. The cour:z granted
Rlake's mocion to dismisg.

The state filed a pecicion-for speciai aczion? iﬁ the coure
of appeals, uhxch accepced Jutxsd ‘ction and g'anced telxef . Tne
court of appeals noted that the ¥rve standard applies only to the
adnissibility of evidence at trial, not to probable cause for
arresc. It scated that probabie cause ré§uites on1y4;éasonébly
Etuscuotthy information sgfficieﬁc-co lead a reasonable person <o
believe that an offense has been committed and that the pergqn';o
be arrested committed the offense. Slip op. at 4. The court of
apneals found HGY suffxc*ently relzable to ptovxde probable
czuse. 1d. at 10. The court of appeals held that the HGN test
satisfied Frve and would be admissible, except that there wvas
insufficient foundation es to the attesciug'officerfs,proficiency
in edzministering the tes:...1d. The ccurt vazeted the triai

court's order and remanded for further proceedings.

DISCUSS ION -

1. UVas Blake's Arrest Legal?

Blake coatends that the trial court correécly dismissed the

Ptosecdcion after ruling that the HGN test did not meet che Fre

3 4 ,
" In Arxzona. relief forzerly obtained by writs of mandamus or

orohibicion is now ohtained by ‘Special Action". See Rule 1,

Arizona Rules of Procedure for Specxal Actioas, 17A A.R.S.
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standard. BRecause prohaibie cause was established by “an

unteliable test, the HGN, which has not had ics trustﬁorchiness

“ the arrest was illegal, and later discovered

-

corroborated,

evidence, such as the inctoxilyzer results, cannot be used in

evidence.

Tﬁe Pima County Pub‘xc Defendet, appearxng aricus, argues
cthat any roadside sobriecy cesc ‘is a full search and must,
éhergfore, be founded on probable cause. Because che arresting
officer testified chat he did not have ptobable cause to arrest
even afier the perforzance of the tradictional fiéldvcescs. acicus
argues that he did not have thgf:equis%cg.probable Cause to
adziﬂiscCt the HGN test. For this contention aricus relies on

-

Pecole v. Carlson, 677 P.2d 310, 317 (Colo. 196%), in which the

Coloraco Suprece Court held that “roadside sobriety testing

constitutes a full ‘sesrch' in the constitutional sense of chat

ter= and therefore must be supported by probeble cause."

For the reasons set forcth below we agree u1ch both of the

state’s arguments. First, administrat

.
de,

[N

cn of reoeade

o

perforzance-based sobriectyv tests does not require probable cause.

‘Second, netcﬁer evxdence thac forms che basis for probable cause

nor chat tequxred to raise a teasonable susoiczon need be Cested

under the Frve rule.

Did the Stoc Fclloved bv Field Sohrietv Tests
Violace the Fourth Amendment ! ‘

The fourch amendment to the United States Coastitution

guarancees the right to be secure against unreasonable search and
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seizure. This guarantec requires arrests to be hased on probable
causc and permits limiced investigatory stops based only on an
articalable reasonahle suspicion of criminal activity. Terry v,

. ieTTv. v.

Ohio, 392 U.S. 1, 88 S. Cc. 1868 (1968). Such stsps.a:e

'bermicced although they constitute seizures uncer the four:k

~

amead=ent. See State v. Graciano, 13‘4.4&1'-12..35, 37, 6‘53.?.25

683, 685 (1982). Officer Hohn testified that he stopped Blake |
hecsuse Blake's car had been weaving in'its lene, and he
suspected the driver to be under che influence of alcohol; Ve
find chat Blake'; veaving was a specific and arciculable facr
vhich justified an investigative scop}' The next questioa is
vhether this reasonable suspicion also justifiec cocpelling Blzxe
to per.ofo roadside sobriety tests.

- An investigatory stop may include a safetvy f-isk for weapens
as well as questions to dispel the officer's :eaSonabie |
sﬁspiéions. Terrv, 392 U.S. at 22, 88 S. Cc. at 1880. While all
this cay be done without ;he probable ciuse’réquireé for arvrest,
an arrest may occur before the moment the police officer eicher
.accuses_ché-suspecf ;f a specifi; offense or fornally takes hin
inco custody. Ic_uaj be deemed io haQe'océuited substantially

before that time, perhaps during questioning. See State v.

Vinegar (§. Ct. No. 6131, slip op. at 17, filed December &,

1989).
In this case wve coanfront the difficult area betwveen che

physical stop of defendant and the ‘articulacion of the charge.
Ve rmust drav the line, hovever fine, between invascigatory

. qQuestioning that is percissible before the arresc and accs



permissihle only after the charges have been made. See Peonile + .

Milhan, 159 Cal. App. 3d 487, 500, 205 Cal. Pptr. 688, 697 (102:
(at scene 6f~£a;al car accidenc, field sobriety tescs were

invescigatory). In a sense cthis is a question of firs:

impression. Our cases in the past have presuzec that roadside

sobriety tests are incident to the stop, and chat chemical tes:s,

«~

such” as the intoxilyzer, are incideat to the arrest. See

Fuenning v. Suverior Court, 139 Ariz. 590, 680 P.2d 121 (1983).
Ay e#aminacion'of a pétson with .a viev tq‘di$covering

eyidenée of guilt to be used in & prosecution of a criminal.'

action is a search. -The fourth amendment does not prohibit a::

varrantless-searches, only those that are unreasonable. S:zaze v.

Hutzoa, 110 Ariz. 339, 341, S19 P.2d 38, &0 (1974): State v.

Griialva, 111 Arjz. 476, 476, 533 P.2d 533, 535, cert. denieg,
423 G.S. 873, 96 S. Ct. 141 (1975). thcﬁer ;@é fourth emenczen:
peréits a vat:anclesﬁ search supported only by reasonable
suspicion dépends on the nature of both the governmental interes:

tizen's personzl security. Stete v.

[ZD)

and the iacrusioca {acec =

~
-

Grijalva, suora. Thus, the necessity of the search is balanced

against the invasion of the privacy of the citizen that the

search entails. 1d.

Ve have held that the state has a compelling interest in

reocoving drunk drivers from the highways. Fuennineg v. Superior
_Courﬁ. 139 Ariz. at 595, 680 P.2d at 126. The legislature hes
recognized the threat -of drunk drivers and enacted A.R.S.

§ 28-692(B), which makes it per se illegal to drive with a BAC ci
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.10 [foCL‘lit ac more , Trevel g wtrici virc:mlly CVCI'YOHC'S

driving ahility iz impaired. ld. Axainst this compelling seare

interest we arc ta weizh the suhstianialize of The intrusion o-

incanvenience af raadside saScietv tesis that measure physical

pecfornance af zhe susnecced drunk driver

-
.

In Terry 'ha Sun*cuc Courc stated: .

Ve merclv hold taoday chac uhete a police
officer observes unuxual conduct wvhich leads
him reasonahly to conclude in -light of his
experience that criminal accivity may be afoot
and cthat persons vith whoe he is dealxng may
"be armed and presently dangerous, vhere in the
course of investigating this behavior he
idencifies nimself as a policeman and =akes
‘reasonable inaui:ies. end aoching ia the
initial stages of the encounter secves to
dxswel his feasonzhle fear for his cwn or
achers' safecy, he is eoncizled for the protec-
tion of himself a2né others in the area ¢to
concduc: a carefully limited search of che
outer clothing of such nersons in an attenpt
to discover weapoas which might be used to
asszult nim. .

392 C.S. ar 30, 88 S. Cz. ac 1884.

~We think Terrv is oa pcinz: the threat to public safety-posed
bv a.person driving unde: the influence of alcchol is as great es
cﬁelgﬁreac pésed~by a person'illegallv coﬂcealiﬁg a gua. 1f
nochiog'in the initial stages of the scop sezves to dispel the
highway patrol oificer's *ensonahle suspicion, fear for the
safecy of others on che,h!ghway entitles him co conduct a
“carefully limited search' by observing the driver's conduct and

pecformance of standard, teasonchle ctests to discover whether che

dr

[ )

v

n

t is drunk. The battery of roadside sobriety tests is such

liziced search. Thc’duraciq? aaé atmosphere of che usual

[ ]

traffic stop make it more analogous to A so-called Terrv stop
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than to a forrmal arrest. See Berkemer v. McCarzv, ‘u.s

-..

104 S. Cc. 3138, 3150 (1984). Ue refuse to adopt the rule of

Peonle v. Carlson, sunra.

Ve hold, therefcre, that roadside sobriecy cegcs that ‘do no:
involve long delav'or unreasonable intrusion, althéugh searches
under the four:H anencreﬁc. may be justifxed by an officer's
reasonable suspicion (based on specifxc, articulable facts) thasz
the driver is intoxicated. Me furcher find that Blake's erratic
driving, appearance anc saell of alcohol vere spec:fic,

articulable facts which gave the officer sufficient groun&S to

acdriinister roadside sobriety tests, including HGN.

Is the BGN Test Sufficienclv Relieble to Establ1sh
Prooac:ie Cause 10T Arresc: ,

Observing Blake's perforxance of the tests, the officer put
“him under arrest and took him to the scacxon for chemicsal teszin

for 8aC. Elake argues the arrest vas invalid for lack of

e

probvadle cause and that the information obtained byAlater
chemical testing is therefore inadmissible.

Probable cause may not résg on -mere suspicion but neit%er
cusc it resc on-evidencetsufficiencLc0”¢6qvicc.

In dealing with orobable cause ... we deal
vich probabilities. These are not technical;
they are the factual and practical
consideratioas ofi everyday life on which
reasonable (peonle], not legal technicians,

. accg. _ ' , _ »
Brinecar v. United States, 338 U.S. 160, 175, 69 S. Cc. 1302,

1310 (1949). Iaformation sufficient to raise a suspicion of

criziral behavior by definigion necd not pass ctests of



adnissibility undec our rules of ¢videace. It hag long heen che
rule that an arresting officer has probable cause i€ he has
reasanahly trustworchy inforza:ioq suf[icient‘to lead 2
responsible person to believc an offense has been commizted ang

that che persod to bhe arfésied comnitted ic. See id. at 175-7¢,
69 S. Ct. at 1310-11; Scaze v. NelSon, 129 aArix. $32, 586, 613 -

P.26.391, 395 (1981). Ve nou'must.decermine vhether-the HGXN tes- .
provices reasonably trustworthy information, sufficient to leac e

reasonable person to believe a driver is incoxicaced.
ANyscagmus is a wvell Known physiological phrenozenon, definec
and describec in such tomes as WEBSTER'S NEW COLLEGIATE

DICTIONARY (1980), DORLAND'S ILLUSTRATED HEDICAL‘DICTIONARY (25:=

svaws’s

ec. 1974), 7 ENCYCLOPAEDIA BRITANNICA, MICROPAEDIA (1S5th ed.
197%) and STIZDMAN'S MEDICAL DICTIONARY (S5th Lawver's ed. 19£2).
‘That it can be caused by ingestion of alcohol is also accepted ‘in

cecdiczl literature.

Y nyscagmus ... is characterized by a slow
£, usually awvay from che direction of
gaze, folloved by a quick jerk of recovery in

~the cirection of gaze. A motor disorder, it
nav be congenital or due to-a varietv of

- concitions arreccing the orain. inciuaing -
ingestion of drues such as alcohol anc
barditurates, pelsy or lazteral or vertical
gaze, disorders of the vescibular apparacus
and brainstem and cerebellar dysfuaction.

THE MERCK NANUAL OF DIAGNOSIS AND THERAPY 1980 (l4th ed. 1982)
(e=phasis added). Even before the Inscitute's federal grant, che
"}eiacionship'becveen BAC end nyscagmus'yas técognized by‘some‘
highvav safecv agencies as a coql to detect those illegaily

drivingz under the influence of.alcohol. Burns & MoskOUicz;'



f'svchonhvsical Tests for DUI Arrest, U.S. Oepgr:menc of

Transpoctation Rep. No. DOT-HS-802-424 (1977), ac BO. 1n j:s

federally funded study, the lastitute discovered chat of che six

~

most sensitive field sobriety tests bhaing usec bv the police
iquund the country, the #GN was che most reliable. anc precise
indicator of the proscribed levgl of BAC. Lé. at 39.

Judicial assessment o£<¢hetﬁer the arregtiﬁg cfficer hagd
;tobable cause need not . rest, howevar, on whether the informas:sr
relied on is universally known. .The-Atréscing officer is

encicled to drawv specific reasonable inferences from the fac:s -

light of his own experience, zs vell as the transzitted

experience of other police aofficers. See Terrv v. Ohio, suzra;

Stete v. Ochoa, 112 Ariz. 582, 585-86, S44 P.2¢ 1097, 1100-01

-
< -

(1976). 1In this case Ofiicer .Hohn's experience included training
in DUl detection and field administrations of the HGN test. His
adcinistretion of the test did not cause hio to arrest everycne

" he tested. He-testified that although he had logged over 150

by o -

field administratioas o6t the Test

°
"

attery, he had made only six
DUt arrests. Oa the évening of Blake's irresc Officer Hohn hed
mace becveen eight and twelve DUl stops, had given the battery o
ali, bﬁt found probeble cause co'arrééclbnly_alake.

Testicony also showed that Officer Hohn's personal experience
is the result of the transnitted experience of countless.other
craineé highway safety officers. Dr. RBurns tescified cha:‘id a
survevy of the firsc 800 offiqeré trained, over 80 percent rated
EGH as che dbscrsensi:ive rondside sohrietv tesc and found the

AVIY}

test bhatrery to have increased their accuracy in recognizing the
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jxpaired driver. Sgc.ISCuddard. vho estimated he had
administered ﬁﬁe HGN test on the street to sé&etal thousand
individuals, had seen only one aor two people in whom the
nystagrus did ;oc correlate to the BAC. - He restified that he hac
trained numerous agencies in krizgdl, Michigan, Seu York,
Arkansas, Louisiana, North Carolia; andfﬂatylagd in the use of
HGN. He found that che.ﬁifi;ets'.accuracy rate in de;ermining'BAC
* vas between 80 and 90 percent.

Ve conclude that the testimoany presented at the evidenciary-
‘hearing regarding the reliability of the HGN tes: establishes
that in the hands of a trained officer the test i;kteasdnebly
. truscvorthy and may be used to_help establish probable cauéé )
arresc; We further find that Blake's driviang, his “fair
perforzance“ oan the cradf:ional soﬁriety_cests, the scell of
alcohol on his breach, his cppenrince and his score on the HGX
test could lead a reasonable person to believe Blake was driviag
wvith & BAC in excess of .10 percent in violation of A.R.S.
§'28-962.. Taken togecher there was more than sufficient evidence

'to establish probable cause. Peoole v. Milham, 159 Cal. App. 3¢

487, 495, 205 Cal. Rptr. 688, 693 (1984); Pedole v. Trevisanut,
.i60 C;l. Apﬁ. 3d Supp. 12, __ , 207 Cal. Rptr. 921, 924 (Cal.
Super. 1984). Because ihe trial court ruled that aduissibilicy
ﬁnder 2535 vas a prerequisite for evidence used to establish

orobable cause, wve vacate the trial court's order of dismissal of

the case and remand the catter for trial.

@
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technique based upon scientific principles, ics reliability ig ¢¢
be measured againsc the Frve standard. Id. Frve screens out ..

unreliable sciencific evidence because under its scandard

g ]

it is not enough that a qualified exoert, o
even several experts, ctestify that a
parcicular scientific technique is valid; Frv
ioposes a special -hurden -- the technique w©
be generallv acceoted bv. the relevanc
scientific corauqxtv. *

"
n

[~
)
re

Sv=sosfur on Science and Rules of Evidence, 99 F.R.D. 188, 189

(198%). (eaphasis in ofi iaali: Recognizing chat judges ané
juries are not alwvays in a position to issess ﬁhe validicy of the
clains made by an exper: vitness before making findings of fac:,
¥rve guarantees that reliabilify will be assessed by those ir the
bes: gosition to do sb: cerbers of the relevant scientific field
vhic can cispessionately stucy and test the new theory. 

1£ the scientific principle has gained general acCepﬁance in
the particular fietd in which it belongs, evidgncé resulting froo
its epplication is adaissidle, "subjécc'co a foundational shtowing

21 ed, the cechnique vas prooerly used,

that the expert was guz

»oe

£

.n

end the results were aéburacely fecordeq.“ Collins, 132 Ariz. at
196,'645 P.2d et 1282. Io'decgfﬁine vhether the HGN test
satisiies thé_ﬁes: of general acceptance ve rust (1)‘iden:i5y the
approzriate scientific ééc:unicy vhose accépcance‘of the
nys:ag:us'ptinciples.nnd validicy'oi che HGNlcesi is tequi?ed

&nd (2) decermxne vhecher cHere is ‘general accepcance of both c&e
sci enc‘fic pt‘nciple anc cﬁe tectinique applying the cheory.'bgss_
Svmoosius, 99 F.R.D. ac 193; M. UDALL & J. LIVERMORE, suore. The

edais ilicv of HGH cest resulcs under the F*ve scandatd 1s an
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i{ssue of ficst impression. Our seerch has noc brought to 15
_ .
any reported American case lav ruling‘on the issue.”

Tha state argueg'chec the relevant scientific corrunicy s
that of lav enforcement and highwav safety ageacies a=nc
hehavioral psychologists. Public defender acicus contends the:
ve should d&srééérd these sourtes‘iﬁd argues that the HGX
phenocehén_requires_assessménc by scientists in fhé fields of

‘neurolegy, ophchalmblogy, pharnmacology end criﬁinalistics.. Ic
clairms that nartbuing the_field deprives the general scienci€ic
coz=zunity of the tinme needed to evaluate the ptocgduéé,befo;e it
is exacined by chgvlegal‘com:unicy. Ve agree thet validation
stucies zust be perforcec by sciencists oché: than those vho hzwe
proiessional and petsonal‘inte:est_in the outcoze of the

"evalulezion. Collins, 132 Ariz. act 199, 644 P.Zéia: 128s.

-ae
-

Ve believe, however, thet the relevant scientific cocz=un

that cust be shown to heve acceptec a new scientific procedure :s

14

Ve have discovered two cases that discuss the adcoissibilicy o7
nyvstag=us on the question of BAC. - People v. Loonis. 150 cal.
. App. 3¢ Supp. 16, 203 Cai. Rptr. 767 (Cal. Super. 1984); Stace <.
Nagel, Ohio Ct. App. No. 2100, filed Feb. S, -1986. 1In Loozis the
supericr court held the cunicipal court had erred in allowing che
ofZicer to testify as to his opinicn based on training,
experience and the number oI times he had given the tesc. The
court in dictus then sceted that it would also have been error tc
adz=ic the officer's testizony as an expert opinion because the
state had failed to demcnstrate that the nyvstagzus cest was
relisble by showing it had gsinec general acceptance in che
parcticular field in which it belongs, as requized by Frve. 1In
Nacel, the court of appeais affirzed cthe trial court's admissicn
or tesctizony on HGN. Rejecting appellantc's argunent that it was
inaczissible because the testifying officer was not an exper: anc
there was no sciencific basis for the HGHN cesc, the courc held
nystegzus is objectively observeble and requires no expert
internrecacion. T




-

often sclf-scleﬁcinn. Sciencists who have no interest in a ne.
scientific principle are unlikely to evaluaée it, even if 4 Covrs
determines they are part of a relevant scientifjc communicv. Tu,
HCN tes: measures a behavioral phenomenon: specifizally the
ef‘eccs of alcohol on one ashect of human behavior, the move-en:

of the eve. Thus, it scends to reason thac exne'xnencal

-

psvcﬁologiscs in the arez of Sehavxotal psvcho‘ogv vould bhe
inzerested in vorifv;ng tﬁe valxdtcv of the HGN ctes: and shoutlg
be includec in the relevant scientific cocrmunicy. Similarly, fte'
problen of alcohol's effect on driving abiliﬁf is a2 major ccacern
€9 scientists in the area of highway safety and chey; too, sheulsd
be included. |

Ve disagree with the defendent's implicaticn that tﬁosé in
the field of highway saféty or lav enforcement zre necessarily
biesed. Ve believe the Hational Highway Traffic Safery
Aczinistracion's interest in funding reseasrch to identifv che
érusk driver is not subject to-quescibn in.this instance. The
NHTSA vas address ia 'a co=plex prohlem: every s:i:e.heg either e
presucntive or ‘per seaillegal" lav éhac makes reference to ‘BAC
“,(é}picaliy'.;o perceﬁt)...OEEicets whose task it is to remove
'Vioiatots'of thesc lavs. froc the roads may, upon initial
suspicion, administer behavioral ;escs.-hﬁt unci} recently the
relationship of cthe tests to specific BAC levels was not well
décu‘enced. The purpose of NHISA's program ves to develop a test
battery to assist office-s in oiscrin:nacing between those

rivers vho are in violation of these laws and those vho are nc:.

0.

furthermore, it is not to the advantage of lav enforcement in the
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higheav safecy field ta have an unrelianle field sabriety tesc:
Ic is inefficien; Co artest nnd'cransporc a driver for chemica]
testing, only ta fiad chat he is‘noc in violation of the lav. ué
beliove that the wark of highway safecy prbfessionals,and
behavicral psvchglnhis:s «wha studv .effects of 4i§ohnl on beha«wi-r
is directly affected by che claias ;ﬂd ahnlicacinn of the HGN .
test, so that both these grouns must he inéludeé in the relevans
scieacific communicy. : Lo s |

we aée not forced to come to the same conclusion with respec:
to neurologists, phafmacologiscs. ophchalpologis:s and
crizinalists. Alchough it is true chat the forz of nystagsus
thet concerns us is the resulc of a neurological mzlfunczioa, weo
agree :ith Dr. Burns who testified that "che field of neurologzy
does d¢c concern icself specifically with ;lcohoi effects on
perforzance and even more soecifically wicth field écbriecy." Sne
did state, however, that & ''very small seg=ent of the neuroloz:

£~ - ‘-
&

€CT3 ant has produced gows

2,

e et 2
th The &t

[

~commuaity” concerns itself «
1icefacu:c.‘ No argument has heen made way the {ields of
pﬁér:acology, ophchalmology and crimin#liscics (beyond those
concerned with detecting violators of DUL iews) should be
included in the relevant sciencific community and.no conviricing
reason occurs to us: Ue conclude, ché;efore, thac to determine
vinecher the HGN test sicisfies the Frve requiremenc of general
accentance the appropriate disciplines inciudc behavioral

. psychology, highvay safety and, to & lesser extent, neurology anc

cricinalistics.




Ye nov curn co the question of vhecher there has béc“.cénera1'

acczepcance of hoth the HCN test eand its undetl}ing principle

’

The hurden of proving peneral acceptance is on che pProponent of
the ne= technique; it =ay be proved by expert testimony ang
scientific and legal literature. Ve have already summarized ste

er~er: testimenvy presenteé by the state, sunra ac 3-5. Ia”

acgicion, the state cub“.cced bhoch scienci‘xc pub‘lc&t10ﬁs and

Jreaorcs of reseatch done for the Uniced Ststes Deoarcren: of
Transporctation. These are lisced {n Appencix A.

At the evidentiary heering Rlake presented no evidence to
efuce either the substance of. the expert opinion testimonv or

the coatention that iz had gene'al accencaace. Blake and public

n.
0 00

encer aticus insteac erzued that there {s a paucity of
litereture and that the eppronriate scientific disciplines Aave:_
nc: yet had che -opportuaity to duolicate and evalqgﬁe Dr. Burns'
vorx. -

 Our own research is listed in Appendix B. The literature
deconstrates to our satisfaction that those proféssionals vho
have investigated the subjecc do not dispute the strong |

'cor:elacion becveen BAC and che d1fferenc types of nyscagm:s.

cs. Sca:e v. Veldez. °1 nriz. 274, 3N P. d'89& (1962)

(concluding -that lie detector tests have noﬁ been accdrded.such
recognition). Furcherzore, those who kave investigated rhe
relation becueen'SAC-and nvstagous as the eye follous a moving
objécf have uniforaly found that the higher che BAC, the- earlier
the onset of involuntatijerking'of the eveball. Alchough the

publications are not voluainous, they have been before the -
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celevant comaunitics a considerable period of time for any

opposinp views to have surfaced. See Appendix B.

-

Based on all the evicence we conclude there hes been
sufficient scrutiny of che HGN ctesc to permit a conclusion as ca

.teiiatilicy. The ‘gencral abbep:ance" requiremeat does not

P8 e
-

necessicace a skouxng of universal acceptance cf the reliesiiie-

Uniced States v.

of the scieatific principle and rrocedure.
557 F.2d 541, 556 (6th Cir. 1977) (unenizity of scienzific

opinion is not required); J. RICHARDSON, MODEZRN SCIENTIFIC

Bre=n,

EVINENCE 184 (2d ed. 197%) ("substantial majority' is sufiiciens

to show general acceptance).

prccecure be nbsolutelv eccurate cr certain.

Ariz. at 280, 371 P.2d ez 828.

-

Trve stencard.

Ue helieve that cthe £GN test satisfies the
The evidence demonstates that the following propositioas have

ained enetal acceo:ance in the relevanc scientiZfic cozaunicy:
g )

(1) EGH occurs in conJunc;ion with glcohol~consucgtion; (2; izs
onse: and distinccness ere cortelaced to BAC; (3) BAC in excess
of .10 percen: can be escxaaced vith reasonable accuracy fron the
cozbination of the eves' cxacking ab111Cy. cﬁe angle of onsetr ci
nystagTus and che_deéree of nystagmus at maximecz deviation;. &nc
4) officcrs can be trained to observe these phenoncna A
sufs xc1enc1y to estimate accuracely Uheche* BAC is eabove or be;c-
'.10 oercent. Ue cherefore hold that, wich proper foundation as
to ‘the techniques used and che offxcet s ability co use it (see

Colllgi, 132 Ariz. at 199, 660 P.2d ac 1282), testicony of

defencant's nystagmus is adnissible on the {ssue of a defendant s
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bload alcohol level as would he other field sobrietvvtest results
on the question of the accuracy of che chenical analysis.

Our holding does not mean chat evidence of'nxscaamus is

adaissidle to ﬁrove BAC of .10 percent or more in':he absence of-
a laboratory chemical analjclﬁ of blood breazh or urine. Sucon a
use of HCH cesc results sould raise a number of due process
problems different froa those associated with che. chenzca‘.
tes'lnz of bod11y fluxds. The arrestcing officer s' ‘reading' of
the HGN test cannot be verified or éuplicaced bv an indepencen:

parzy. See Scales v. Citv Court of Mesa, 122 Ariz. 231, S94 p.2¢

97 (1979). Tbe‘cest;s recognized margin of error provides
probleas as to crxmxna] ccnvxccxons vhich require proof of guil:
berond a reasonable doubdt. The circumstances under uhzch the
tes: is administered et toadside way affecc the reliebility of

‘ the test results. Nystagrus nay be caused by conditions other
cﬁan alcohol intoxication. And finally, the far moré accurate
chezical testing devices are readily Available.

OQur limitaction on._the use of HGH test results is also
coasistent with Arizona‘'s DUl statute. When referring corthe
tests to he adainistered to determine BAC, the statute speaks in
terzs of teking Siood,vuréne and breach s&mpléfﬂfroﬁ the
déEendnntvior tﬁtiQsis. .See'A.R.S. § 28-692(H). Clearly, BAC

a -

under § 12 692 is to he decernxned deductively from analysxs of

bocily fluids. aot inducc1ve1v from obeetvatlon of 1nvolunta~v

bocdilv movements. » A
Ve also hold, therefore, -that regardless of the qualicty and

. . ¢ :
aburidance of other evidence, a person may not be convicted of a
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violn:ibn of A.R.S. § 28-692(8) wichout chcnicni analysi{g of
blood, breath or urine shoving a proscribed blood alcohol content
pursuant to ctitle 28, arcicle $ of the Acr{zona rcviséﬁ statutes.
Similarly, the presumption under A.R.S. § 28-607(5)(3) thac a
"defendant was under the influence of lncoxicacxng liquot in
vxolacxon of subseccion (A) must clso tesc on chcmtcal Analys§§
of the defendanc s blood, utine. bre:ch or other bodily '
substance,” A.R.S. § 28-692(E), as cthe scacute ;le;rly states,
and not on a BAC escigaﬁe basga on nysc&gmué. Thus, eyidence cf
HGN test results s adﬁiisible. as is other evidence in

subsection (B) cases, only to corroborate the chkllenged accuvacy

of the chemical test results. See Fuenning v. Suverior Cour:z,

139 Ariz. ac 599, 680 P.2d ac 130. It is adzissible in

-subsection (A) cases for the same purpose and, a2lso, as evicence.

thet che driver-ik'"dnde:_éhe influence." It is not admissibdle

in any 'criminal case as direct independent evidence to cquantiiv

biood aiconoi content.

' , o CONCLUSION
V§_éind chat the horizoncal gaze njgcigauifcest propcrlj
‘adainisteted by a trained police 6££1ce; is sdfflciencly reliable
to be a Eu;gpr ln.cscaplishing probable ccﬁse to arrest & driver’
for vioiccingvA.R.S. § 28'592(5)- Ve further find that :he
horizoncal gaze . nyt:aguu: test satisfies the Frve cest for
. reliability and may be adaitted in evidence to cottobotace or
accack, but not to quantify, cheacheaicul analygis of the

accused‘'s blood alcohol content. It -jy’hot be Qscd to establigh

b



'ch; accused’'s level of~bléod alcohol in the ehsence of ;.chémic¢1
analvsis shouiné the proscribed level in che accused's blood,
hreach or urine. In subsection (A) prosecutions it is
admissible, as is other evidence of defendanc's Q?hevior, to
prove that he was “under the influence." |

ve approve the court’of apgegls',opinion, as modified, vac&:;
che_;ti;l court's dismiss;i of%che Blake prosecution for |
;iolacion of A.R.S. § 28-692(B), and remand for proceedings nbﬁ

inconsistent wicth this opinion.

. STANLEY G. FLiDMAN, Justice

CONCURLING:

WILLCT:M A, EOLOHAN, Chietf Justice

FRAn~ X. CORDON, JR., Vice Cnief Justice

JACK 0. E. HAYS, Justice

JA¥ES DUKt CAMERON, Juscice
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APPENDIX A

1. Anderson, Schweitz & Sanyder, Field Evaluation of g

Rehavioral Test Baccerv for DVWI, U.S. Depc. of Transporcacion

Rep~. No. DOT-HS-B06-475 (1983) (field eyaluacion of che field

sobciecy cest §§ccery (KGN, one leg sctand, and walk and curr)

conducced by police officers from four jutisdiéciansiindQ;atep
chac ‘baccery was approximacely 80 percenc'effeccive in

determining BAC ahove anc below .10 pergent),

2.  Burns & Haskovitz,‘Psychoohvsicai Tests for DWI fArresc,

U.S. Dept. of Transporcacion Rep. No. DOT-HS-802-424 (1977)
(recorcended che chree-cesc bhaccery developgd 5y SCRI (one leg
scené, wvalk And'turn,'nné HGN) to eid officers in discrininating

8aC level).

3. Cocpron, Use of the Gaze Nvstagmus Test to Screen

Drivers at DWI Sobriecv Checkooints. U.S. Depc. of Transportacion

(1984) (field evaluation of HGN cgsf administered to drivers
through car vindow in erproximacely 40 seconds: ‘“che nystagzus
cesc scores idencified 95% of che impeired drivers" at 2; 15
perccng'f;ise positive.fo:<s§ber c¢rivers, ic¢ .). .

4. 1'R. ERVIN, DEFENSE OF DRUNK DRIVING. CASES (3d ed.. 1985)
(A stroag ééctelicibn exists becween the BAC and che angle of

onéec of (gaze] nyscaggus.“ 1d. ac § 8.1§A[3]).

5. . Rashbass, The Relectionshio Becwveen Saccsdic and Smooth

Tcackinﬁ Eve Movements, 139 J. PHYSIOL. 326 (1S61) (barbiturate

drugzs incerfere -wich smooch cracking eye movesenc).

6. Tharp, Burns & ¥oskowitz, Develooment and Field Test of

2
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Psvchonhvsical Tescs for DUL Arrescs, U.S. Depc. of

Transpurcacion Rep. Mo. DOT-HS-805-864 (1981) (scandacdized

ncocedures for adainisctering and scocing che SCRI chree-cest

~

baccecy; paccicipacing officers ahle to classify 81 percenr of

volunceers above or below .10 percenc).

7. Uilkinson, Kine &-Purngll. Alcohol and Human Eve

Movemeat, 97 BRAIN 78S (1974) " (oral dase‘of.echyl alcohol

tmpaiced smooch pursult eve movement of all human subjeccs).
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APPERD (X Y

1. Aschan, Different Tvpes of Alcohol Nvstageus, 140 ACTA

OTOLARYNGOL SUPP. 69 (Sweden 1958) (“From a med{co-legal

viewpaint, s:multancou« recording of AGN [Alcohol. Caze NY‘CleUQI

and PAN [posxctonal alcoholic nyszagmus] should he of value,
since it uill'shou {n vhich phase the patienc's blood -alcoho!
Teurva is....")J0 -

- e

2 '.Aschan & Bgrgscéd:,_Poii:iooni Aléoﬁol!ciﬂvsf:tmus in . .

Man Folloving Reveated Alcohol Doses, 80 ACTA OTOLARYNGOL SUP®.

330 (Sveden 1975) (abstract available on DIALOG, file 173:Esbese
1975-79f (degree of incoxicacion influences both PAN I end Pa%
11). ’ | |

3.  Aschan, Betgstedf. Goldberz & taﬁ'ell Posxc onal

Nvscagsus in Han Durine enc Af:er Alcoho! In:ox:cation, 17 C.

OF STUD. ON ALCOHOL, Sept. 1956, =t 381. Study distinguishiﬁg
tV6 cypes of llcohol-inducéd nvstagmus, PAN (poEitional elcchclic

nysctagzus) I and PAN II, found inﬁensicy of PAN I, wich onsec:

(4]
O

about one-half hour after”alcohol ingestion, was proportionei

mount of alcohol taken.

4. Buloh Sharma ;- Moskowitz & Griffich, Effect of Alcorci

and Mar:1unna on Eve Hovc*encs. SO AVIAT. SPACE ENVIRON. MED.

Jan. l 79, at 18 (cbsctacc availahle on DIALOG, file 153: Medline

1979- 79) (scooch pursuit eve movement effeccs of nlcohol

overshadoved chose of eari juana).

S. Barnes, The Effects of Echvl Alcohol on Visual Pursuic

and Susression of the Vescibulo-Ocular Reflex. 406 ACTA _

OTOLARYNGOL SUPP. 161 (Sveden 1984) (ethyl alcohol disrupted
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visual pursuit ¢ve wovenent hy incrcasing aumher aof nygc.k;‘
. - «

“catch-up saccades"). : .
: . O

6. Church & Williaas, Dose- and Time-Denendent Effeccs of
Echanol, 34 ELECTROENCEPHALOGRAPHY & CLIN. NEUKOPHYSIOL., Aug.
1982, ac 161 (abscf:cc Availablc on DIALOG. file 11:Pgvchinfo
1957-85 or file 72 E=hasge 198’-85) (posicional alcohol nystagnus'

xnc-eascd vith dose levels of ethanol).

7.~ Fregly, Bergstedt & Craybxel, Relationshios Becveen

Bleod Alcohol. Positionzl Aleohol Nvscagous ead Poséu:hl_

Ecuilibriue, 28 Q. J. OF STUD. OX ALCOHOL, March 1967, at 11, 17

(declihes £roc baséline performance levels correlated with peak
Pa% 1 responses and peex blood alcohol levels).

8. Goldberg, Effects anc Afcer-’ffcccs of Alcohol,

rencuilizers and Fatit.c oa Oculer Phenoaena . ALCOHOL AND ROAD

=

TRAFFIC 123 (1963) (of c'fferenc tyvpes of nyscagnus, clcohol gaze

aystagzus is the most easily observed).

9. Helzer, De:eccznz DUls Through the Use of sttazmus. LAV

AND ORDER, Oct. 1984, ac 93 (nyscagmus is “a powerful cool for
off‘ccrs to use at roads.ee to decermine BAC of ‘stopped drivets

(O]fficcrs can leara to estinate BACs to wichin an average

‘of 0.02 pctcenc of chemical cescAteadings.- 1d. ac 94).

10. Lehci, The Effect of Blood Alcohol Concencration on the

Onsec Of Caze Nvstagmus, 136 ELUTALKOHOL 414 (Vesc Cermany . 1976)

(¢bsctacc cvatlable on DInLOG file 173: Enbase 1975-79) (noced a
scatiscically highly sxgnxfxcanc cortelntion betwveen BAC and the

ancle of oaset of nys;ag@gs vith respect to the aidpoiuc of the

field of vision).

130.



11. Mizni, Hishida & Maeba, NDiacnosis of Alcohol

Inzoxicaticn bv the Optokinecic Test, 30 Q. J. OF STUD. Ox

ALCOHC!. 1 (March-June 1969) (optoxinecic nystegzus, oculer
adantetion to mavement of ohject hefore eves, can also hHe uses =--

datecz cenzral nervous system imcairment caused by alcokcl.
.- . R ) M .. . -

Opzoxireric nystagrus is inkibic tec” at. 8al of'onlyi.OSl dercent’
nndhégn be detected by optokinetic nystagous test. Befofe é:sa;e
suhjects could follow & speed of 90 degrees per seconé; afzer,
less chan 70 degrees per second).

2. Murphree, Price & Greenberg, Effect of Congeners in

Alcoholic Beverazes on che Incidence of sttaz-"s. 27 Q. J. ¢f

STUD. ON ALCOKOL, June 1966, et 201 (positionel! nystagmus is e

\
4.

consistent, -sensitive indicator of alcohol intcxicatien

1]

-13. Nachan, Zare,~?eraeau & Lowenstein, £5fects o0f Ccneace

-

Dif fe'ences in Alcohol*c Beverages on. the Benav;o* of Alcchelic

S Q. J. OF STUD. ON ALCOHOL SUPP., May 1970, ac 87 (abszrecs:
&

available on DIALOG, file 11:Psycinfo 1967-85) (incicence of

nvs:aé:us and other nystagmoicd moverents increased with duration

of dtxnx*ng)

16, Norrzs The Correlacion of Anzle of Oaset of stcezrus

Vich Blood Alcohol Level: Report of a Field Trzal, CALIF. ASS‘&

CRIMIMALISTICS NEWSLETTER, June 1985, at 21 (The relatioashin
between the ingestion of alcohol and the inset of various kinds
of aystagmus “appears to be well documedted." Ié. “While
aystagrus appears to “be useful as a roadside sobriety tesc, ac
this time, its use co predicc a person's blocd alcohol level doe;

-

not appear to be warranted.” 1d. at 22).



15. HNuoctto, Palva & Seppala, Naloxane Ecrhanol zncc,gccica_:?

Exnerimencal and Clinical Sicuations, 54 ACTA PHARMACOL. TOXICOL. «*
278 (1984) (ahstract available on DIALOG, file 5::Biosis Previewe |
198!-86) (echanol alone dosc-dcpendencly induced nystagmus).

6. Oosterveld, Meineri & Paolucci, Quenticecive Lffect c¢f

o« o

Linesr Acceleration on °o<icidpal Alcohol Nvstagzus, 45 AERDSDACT

MEDICINE, July 1974, at 695 (G loadxng btings ahout PAN cven =hesn
sublec* has not ingesced tlcohol -hovever when sub)ects ingeszed
alcohol, no PAN was found when stbjects were in- supxne posi

even vith G-force at 3).

17. Penctila, Lehti & Lonnqvtsc Nvscagsus end Disturbtzrnces

in Pswchonotor Functions Induced bv Psvchotrcoic Drue Therazv,

1974 PSYCHIAT. FENN. 315 (abstract available cn DIALOG, file
173:E=base 1975-79) (psvéhotropic drugs induce nyscagrus).
18. Savolainen, Riihimaki, Vaheri & Linnoila, Effects of

Xv‘eue end Alcohol on Vestibular and Visual Functions in Man,

SCAND. J. WORK ENVIROH. KEALTH 94 (Sweden 1980) (adscracs
available on DIALOG, f}ie 172:Embase 1980-81 on file S:Biosis
Previevs 1981-86) (the effects of alcohol on Qestibular_fddc:ions
(e.g. positional nystagmus) wvere dose-depend?nt).

19. Seclmeier. Nvscegcous, k Valid Dﬁi Test, LAW AND ORDEZR,

July 1985, at 29 (horizontal gaze nystagmus test is used in “e:

least one law enforcement agency in each of the S0 scactes™ and is

“A'iegitiaace mechod of establishing prohable cause.™ 1d.).

20. Tharp, Noskouici & Burns.4C1;cadean tffects on Alcch§1

Gazc Nvstaemus (paper presenced at 20ch annual meeting of Socic:?.

for Psychophysiological Research), sbstrucc in 18
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PSYCHOPQYSIOLOGﬁ. March 1981 (highly significant correlation

hetveen angle of onset of AGN and BAC).

21. Umeda & Sﬁkata. Alcohol _and the Oculemotor évstem, 87

s OF OTOLOGY, RHINOLOGY & LARYNGOLOGY, May-June 1978, ar 3¢:

CANNAL

(in volunteers whose *“‘caloric eye tracking pactern™ (CEIP) wves

noraal before alcohol incake, influence of alcohnol on ocule=sza:
systen appeared cdnsiscencly.in_;heifblléuing orderf‘(l)l'
ahnor=ality of CETP, 2) posicional'alcohol nrstagaus, 3)
ahnor:alicf of eye tracking paczern..(é)‘;lcohél gaze nystegrus).

22. Zyo, Medico-Leeal and Psvchiatric Studies on the

Alcoholic Intoxicated Offender, 30 JAPANESE J. OF LEGAL MED., No.

3, 1976, at 169 (abstract available on DIALOG, file 21:Nacional
Crimirnal Justice Reference Service 1972-85) (reco==ends use of
- aystagzus test to detercine somatic and cental symptoms of

alcokecl intoxication as well as 2AC).
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2. Are HGN Test Resulcs Adaissible Evidence?

Our holding chat when admxn stered by properly :taincd and AR
A

certified police officers the HGU cesct is suffxcxentlv reliable

-

to be used to establish probable cause does not mean the test
resulcs may be admicted in evidence oa the que#tion o‘ guils or

1nnocence. In Fuenn1nz v. Suoer:o' Conrt. suora. we held thac i¢

- a defendanc challenges cthe incoxilyzer test resulcs. the conducs
that provxded probable cause becoanes televanc to the qucs:ion of
the eccuracy of the. cheaical analysis vhich allegedlv showed that

the d:iver s BAC exceeded .10 percent, and thus may be

.adaissible. Ue stated such cdmxssible tescxnony might include

‘the cenner in which he vas: dt~v1ng (end] the maaner in which he

perfcrzed the field sobriery tests...." 139 Ariz. at. 599, 680

P.2¢ 2z 130.
Unless the results of the HGN test are also admissible under

our rules of evidence, vhen a driver challenges the chemical tes:.

results, the sctate may find icse}f in the position of being able
7ith thevtesults'of the ‘cracditional field
sobrie:y,tescs.'buc not the more §robccive HGN test results.
This result is not unique. :
s Much evidence of teil'Qnd-éubscantigl
probacive value goes out on consideratiouns

{rrelevant to its probative weight but
relevant to possible misunderstanding or

alsusc by the jury.
Br*rezar v. Uniced States, 338 U.S. at 173, 69 S. Ct. at 1309.
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The “Frve Rule"
The HGN ctest isln different cype.of tes: ‘frca balancing cn
one leg or walking a straight line because it rests elrosc
~-;ncirely upon ‘an assertion of scientifig legitizacy rather then 2

basic of common knowledge. Different rules therzfore apply z»o

deternine its admissibility. See State ex rel. Collins v.

Sunérior Court, 132 Ariz. 180, 195, 644 P.2¢ 12£5, 1281 (1982):

gﬁl State v. Roscoe, 145 Ariz. 212, 700 P.2¢ 1312 (1984). 1¢ :s

| to this question of HGN's admissibilicty tha: we now address
ourselves.

Rules of evidence are aimed ac.prevenciag-jc:y confusian.
‘prejudice and undue consucption of time and trizl resources.

Stete v. Hurd, 86 N.J. 525, 432 A.2d 86 (1951); Rule 403,

Ariz.R.Evid., 17A A.R.S. Scieatific evidence is a source of
particular judicial caution. Because “science' is often acceptec
in our society as synonycous with truck, there is a substantial
ury @8y give uncdue weight to such evidence. M.

UDALL & J. LIVERMORE, LAV OF EVIDENCE § 102 (2d ed. 1982). If a

-
-
[

technicue has an "“enormous effecc_iq resolving coaplecely e
matter in conttovetsg,“'ic mq;t be deﬂonstrlblx feliabie before
it is adsissible. Id. -

Before expert opinipn'évidence based dnve novel scientific-

priaciple can be admicced, the rule of Frve v. United States,

suore, requires that the theory relied on be in conformity with a’

generally accepted explinacory theory. See Collins, 132 Atiz. at
195, 644 p.2¢ ac 1281.-'Tﬁequ:pose of this requirement is to

assure the reliabilicty of the testimony. BRecauss HCH {s & new
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JuL2s s

CLERK COURT OF APPEALS ‘
Division Two

IN THE COURT OF APPEALS
STATE OF ARIZONA
© . DIVISJON T¥O

THE STATE OF ARIZONA,

Petitioner,
2 CA-SA 0254
v. DEPARTHENT A
THE SUPERIOR COURT OF THE STATE OPINION
OF ARIZONA, io and for the
COUNTY OF COCHISE, and the HON.
JAMES L. RILEY, DIVISION III,

Respoandent,
. and

FREDRICK ANDREW BLAKE,

St At et St Sl At St NP N N N P NP P NP P N ot P

Real Party in Inoterest.

SPECIAL ACTION PROCEEDINGS
Relief Granted

‘Allan K. Polley, Cochise COuhty Attoraey .
by Denais L. Lusk o s " Phoen:x

Attoraeys for Petitioner
'Robert Arentz, Cocbise Couanty Public Defeader ' Bisbee

Attoroey for Real Party in Interest

Frederick S. Deas, Tucson 01ty'AttoraéY' :
by R. ¥illjam Call _ Tucson

Stephen D. Neely, Pima County Attorney : . _
by Joha R. Gustafson and Sasadra M. Heasen Tucson
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fobert ¥. Corbin, The Attoraey General

by Semuel R. Ruiz . _ _ ] Phoen:x
Tyomas E. Collins, MariCOpa County Attorney -
by Patrick R. Sullivan Phoenix

Attorpneys for Amici Curaiese

HOW AR D, Judge.

This special action concerns the use by lavw enforremen~
personnel' of a field .sobriety test called horizontal geaze
cystagmus (HGN). Since cogsidérable publiec funds are gbout_ to be
spent by the Govermor's Office of Highway Safery, Ariioha
Department of Trtuspcrt&tion.,for'thé traihing of lav'enforcement
.. officers throughout the state io the use of the HGN test, special
action i; appropriate. Ye bold that the trial court erred in
deciding that thé HGN test coulq oot be used to detérmine
. probtéle cause and io dismissing fhe.prbsecutioa.

In the early morzing hours ot.utrch 18, 1985; the real
party ian interest Fredriék éltke. was driving aan automobilé on
State Route 92 south of Sierra sztz Arizona. aé vas stopped by
Oificer Hohn of the Arizona Highwvay Patrol vho suspected him of
driving while under the ipfluepce of alcohol. The officer had.
glake perféra a series of field sobriéty tests and he also had
3lake perform the HGN test, wvhich involves requestihg & person at -
the time of the stop to coscentrate on an object (usually a pen)

beld by the officer slightly sbove the driver s eye level. The
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object is beld imitially directly abead 0f the driver's é;ebgll
vhile it is centered and lookihg Straight forward in relation to }
the heac. The .object is then moved tOVIrd‘the~outside of the
driver's field of vision, tow;rd the ear and avay from the nosé.
The officer then observes the onset of an involuntary oscillatio:z
of the eyeball and mgﬁsgresithg angle of the- onset of"tnis
_gsgillttioa in’telttioa to t&e center point; fhe of!icef tb?n
calculates the blood Llcopplulevel based upon the angle of the
ooset of the oscillation.

Bl;ke;s performance of the siandard field soSriéty test
wes ta;r. but vhén the HGN tést'Qts sdoministered, thé officer had
no doubt that Blake bad & blood n.lcohoi content (BAC) of more
‘then .10 per cent. Ip fact, he estimttéd that from the resﬁlt_of
the HGN test Blake had a BAC of <17 per cent. Blake wes arrested
@ud an iptoxilyzer was subsequently administered which shoved
that Blake bad & BAC of .163 per ceﬁf. Blake was chlfggd,>inter
elie, with drivigg vwhile undérltbc irfluence of zlcchol ic
violation of A.R.S. §28-692(B), which makes it unlawful to drive
vith .10 per cent or more of &lcohol in the blood.

| 'Bitke'mtde tvo motioas in ihe trial court: to dismiss
the prosecution fér lack of probable c;uée to ;rresi.ind 10
limine to preclude the ;dmission of the HGN test and its résults
at trial. Af the hearing oa the mbtions. Officer Hohn stated
that without utiiizing the results of the HGN, he.did not bclieve

that he had probable cause to arrest Blake.
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The trial court concluded that the HGY test failec 1o
meet the test of reliability under Frye v. United States, 293 F,
1013 (D.C. Cir. 1923), ind thus could not e used to fcr=
probable cause. The court then dismissed the prosecdtion.

The trial court was ipcorrect in deciding that thet <ne

)
(¢]

HGN test had to meet the Frzé,xest before it could be uséé.

b
4

determine probable cause to arrest. The Frye test, &s adopted
Arizona, is as follows: "To be accepted by a court'as'fac:; 2

scientific principle must»have gained general &cceptance,in>

et
ir
m

0
10

(W)

particular field in which it belongs."™ Scales v. City Courz,

Ariz. 231, 594 P.2d 97 (1979). See State v. Roscoe, _ Ariz. .

P.2d _ (No. $831, filed December 28, 1984). The Frve test

et
bt

« =
Tiei.

governs the tdmissibxlity“of écientific' evidence at
Howvever, such evidence need'not meet the 2512 test in order toc te
utilized :b determine probable cause to'arrest; Probable cause
to arrest exists where the arresting officer has reasonebdlr
trusivoftby information sufficient to lead & ressonable person to
believe that an offease has been committed and that the perééﬁ to
be irf§s;é& coamitted it. State v. Nelson, 129 Ariz. 582, 633
P.2d 391 (1981). Only the probability ana ot a prima facie
shoviné,of crimipal act;viti is the standard for probable cause
to tfre;t:" State,v.'tﬁéiy. 131 Ariz. 493, 642 p.2d 838 (1982).
Yhen assessing whether pfob&ble cause exists. police officefs are
eatitled to rely upoa ianformation not ﬂdmissible at traal.

Brineger v. United States, 338 U.S. 160, 69 S.Ct. 1302, 93 L.Ed.
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1397‘(1949) (in a prosecution tor-importing-1ntox1c§ting liquor

testimony by anp investigator of the Alcohol Tax Unit that he had

arrested Brinegar  several . months earlier for illegal

trapsportation of liquor and that the resulting indictment was

pending in amother court at the time of the trial of this case.
<« N * :

vas admissible at a hearing on the motion to suppress where the
issue was -not guilt but prob&ble cause). In.BrinegLr, tpe'cour:
remarked: ‘

“The court‘s rulings, one admitting,
the other excludiog the identicel testi-
mony, were neither incoasistent nor-
improper. They illustrate the difference
in stapndards and latitude allowved in
passing upon the distinct issues of
probable cause aad guilt. Guilt in a -
criminal case must be proved bevond a
reasonable ‘doudbt and by evidence confined -
to that wvhich 1long experience in  the
common-law tradition, to some extent
eabodied in the Comstitution, tias
crystallized into 7rules of evidence
consistent with tbat standard. These
rules are historically grounded rights of
cur gvstem, developed to sefeguard =en
from dubious aand upjust coavictioans, with
resulting forfeitures of 1life, liberty
and property. ) . o

However, if those standards were to
be made - applicable in determining .
probable cause for an arrest or for
search and seizure, more especially in
cases. such as tais iavolving moving
vehicles used in the commission of crime,
fev indeed would be the situations in
vhich an officer, charged with protecting
the public interest by enforcing the law,
‘could take effective action toward that
end.  Those standards have seldom beea so

_applied.” 69 S.CT. at 1310. .
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Four witnesses testified for the state on the motion ro
dismiss and motion in limine. _M&rcelline Burns has a Ph.D. fréé
the Uaiversity of California at Irvine and is” & research
psychologist. . She is also the director ‘oi the Southers
California Research fnsrttute; The Institute is & non-prefi:
'orgaxuzation mcorporated by a group of researchers from uc._..,,
--includzng Dr. Burns. In 1975 the United States Department of
Traasportation. the Rationtl Highwey ‘Safety Admxnzstratzon
.awzrded 2 reseerch coutrtct to tbe Southern Californza Resesa arcs
Institute to investigate ;ad-to develop the best possible field
sobriety tests. Dr. Burns was the project dzrertor and couducte~
the research. As result of the research the Institute
recommeaded 4 three-test battery, ome of which was the BGN test.
Their research found & correlation between blood alcohol content
_and HGN and they developed the»folloving formula: Fifty degrees
minus the angle of the geze of the onset of eye oscillation
equals the BAC. This formule was validated iaitee‘:ield as &
result of 450 admigistratioas of the test. They found tbe; they
wvere able to distisguish above #nd belov .10 per cenr blood
alcoaol'tt an eecuracy”level‘of-ao.per een;. Researchers in
Figland had also been stud§ing and using:the,hGN test and tﬁeir
results were the same as these of the Institute.

ni?!& oa the research done by the institute. ;he
Netional aixhvey Traffic Safety Administration hes .developed a

training manual and training program on the HGN test and is now
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‘trx;ningfltv en;orcemedt officers nationwvide o0n the yse of the

Cai:fornia, teaching law ehfo;cemdnt officers to administer the
HGN test. .Dr, Burns testified that the HGN test bad beep
acéepted as valid by -the National Highity Traffic Safety
Ad:xnist:ttidn. the Finnish researchers, the rése&rcherS'ut ber
-ins;itute. numerous state agencies such as the Clliforgit'ﬂigﬁvay
Patrol, The Ariiona Highway Patrol.‘the Viéhington State Police,
ani by innumerable city  agencies. There was po ‘evidence
iziroduced to show that the HCN test is not a valid tesi. or thaz
it vas pot or hed not -been sccepted by the particular field 1in
“which it beloangs. 4 |

Also ;estifiinz for the state was Sergeant Richard
St::dard.'t’police officer with thé City of-Lps.Anzeles”Gho 1s
curregtly a supervisor in the én:o:cement of Dwi'ctses.t Hé”first-
bedame involvdd'vith HGN in 1960 at the Los Augeles ‘Police
Acideny where he vds tauzht to use it :c‘ b:rb‘ttr Tz

intoxication. In 1971*the department was having major problems

s

tes:. Dr. Burns has conducted treining sessions in Arizona and"

convzctxng 1nd1v1dutls for drxvxng undery the influence of drugs-

decided that it vould sttndtrdize~t field sobriety test

baitery which was ;pplxcable to both tlcohol and drugs. Thexr‘

vork in the field actuelly administering the HGN test shoved &

dicect correlation between the percentage of alcohol and the.

apount of HGN, but it was oot until 1977, when the Southern

Califorania Ianstitute and Dr. Burns became involved, that theix
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findings wvere corroborated. Sergeeat  Studdard actusliy
participated 1o quite & fev Studies at the iostitute and wes
involved in double blind studies in which indivzduais vere given
alcohol and/or a placebo and were then examiped by.u51ng the HIX
test. TSe results vere‘dr;métici Tpe results of tbe'HGN tes:s
wvere :iirééely close to the actu&f biood i;coboi level. |
Sergeent Studdard ulso:participated in pfogramsua: ns
National Hizucay Safety Admipistration and is_éov its cbnsulta::
on field sobfiety testing and HGN. He has gctual;y trelcec
officers in tte Washington D.C. area arc: bas been involved ;: 2
constant study of the HGN tests. He -testified that he founc zhe:
the accuracy rate of the HGN test ig determining blood alcohol 1is
betwveen 80 aad 90 per cent. According to Sgt. Studdarc, the 10
to 20 per cent "inaccuracy"” in determining the blooc alcohol
conotent is caused by the fact that drugs such as barbituraztes cr

valium cause the same type of result oan the HGN test 2s coes

alcohol. He also testified that the HGN test was especially

-

useful in those cases wvhere tﬁe usual field sobriety tgsts,fs;c:
¢§3gtiging ¢ streight lioe and the tinée;;to-nose test, did not
cletrly’dis;iase that the'driver_w&s ﬁnd?r tﬁe iqflqence. In the
past, those drivers were not arrested, although they actually may
have had ®more tbhaa .1o.péf cent of alcobol in . their blood. Now,
with tné HGN test, ot:icers are able to detect thosé iadividuals
and keep them off the highways. '

Sergesst Jeffrey Reynor is a sergeant with the Arizorna
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Highvay Patrol. He currently administers the HCN tikining
program for the state. The Arizona Lav Enforcesent Officers :
Advisory Council (ALEOAC) is s statewide police certifying agenéy
for police officer trtining; Sgt. éaynor estadlished the
erxininz progrim for ALEOAC. Sgt. Raynor ;155 festified to tﬁe ;
bepefits of'idminietering-tbe QGN test along with t:e.uéual

field sobriety tests. His experience and the experienre ;f otne.

lev enforcement officers bas shown that an experzenoed dricker

could have .13 or .14 BAC and still might be able to perform the

traczt1onal field tests very well, thus evading arrest..

The progranm in the state ot Arizona for the use of HGN
is igcluded in =« zo-hour course of instrurtzon-vhieh also
includes other standardized field ;ests. The of‘xcers are given
& chance to practice the éGN test on suépects wvho bave been dosec
vith various amounts of tlcohol.” 1In order to be certified by
ALEOAé to admipister the test, they first bave to perform 35
praetiee tpplicttions~pf HGN. They ihen take ap examination.
wvhere there are live drinking suspeets. They have five suspects
on vhicu‘they perform the test aod they are required to de;erzine

AcorreCtlf four‘out of five times, vithzn .02 per cent, theiaac of
the suspect. A police otticer is also required to use the HG€
test regularly ead he is evaluated by a supervisor or in tne
»tielq by Sgt. Reynor is tis HGN training to make sure that the

‘officer maintains his proficiency. Officer Robert Hohn had been

certified as an HGN specialist. All the testimony at the béaixng
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pade clear that tﬁe efficacy of'the HGN tegt depennded upon the
expertise of the officer who-adninistered the test and that b:s
education and on-the-job training vere extremely important.

¥e conclude thaet the record sbows not:oply that the HoN
is sufficieatly reliable to provide probable cause for arres:,

but tbit vith the proper Ioﬁndaéxou.as to the expértise of 1tde
"otficef ad:xnistefing it, testzmony concerning the ‘administratio:
of the test and its results is adqissible tt triel. The recors
showvs that the HGN test has gtined.gener;l ac;?ptance io tte
field in vhich it belongs. o
Hovever, we wish to make clear that, on the-reéo:d
before us, ve are unable to rule that the results of the KGN test
administered to Blake would be admissible at trial.A The recora
.shovs only that Officer thn vas certified. .This means that zll
he had to do was to be correct four out of five tlmes in pessisg
the exam. Conszderzng the pecessity of expertise on the part of
the officer idﬁlﬁl terzre t8e test, zad the importance of h:s
continually working vith the test in the field, we are unable to
say thlt a sutficient foundation for admxssibxlity has been laid.
ve do note. hovever. tpa; Officer Hohn kept a 1pg of the tizes
the test was administered. This log vould be useful'if 1t
demonstr&tcd that Officer Hohn was as proticient in the field 2s
‘he vas og - tue examinttion.
The order-discissing the case is vacatea-tnd set asidle

and the case is remanded for further proceedings consistent «itih

4
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this opinion,

o)

RD, Judge.

LAWRERCE HO¥d

CONCURRING:
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Volume XII, No. 2 . July-26, 1985
BORTZONTAL GAZE NYSTAGMUS - TRAPFIC OFFENSES = DUI — EXPERTS
= TEST :

tate v. Supr.Ct., Blake, Real Party in Interest. 2 CA-SA

0254, Dept. A, July 25, 198S
IMPORTANT: DUI CASE: ALLOWS HORIZONTAL GAZE NYSTAG Hus

FACTS: After the defendant was stoooed for DUI, ke
was given field sobriety tests oa which he did fair. The
officer also administered a Horizontal Gaze Nystagmus  (HGH
test and estimated that defendant's . blood alcohol content was
«17%. Tne intoxilizer showed a .163% readiug. At the motics -
to sucpress. the state presented testimony from the UCLA
project director which originally researcned the HGN tes:

The resecarchers found that they could detetrmine whether a

. person was above or below a .10% blood alconol level 80% of
the time. Finnish researchers had reached tne same resul:s.
The proiect director testified that HGH had been accepted by
various resecarchers, various police ageacies and the Rational
Highway Traffic Safety Administration. The police officer
who helped develop and standardize HGN testified about his
field experience with HGN and his work in the researca on
HGN. The officer testified that HGN was particularly useful
in detecting drivers who héd over .10%t alcohol in their blcod
who would otherwise pass the field sobriety tests. - The :
Arizona officer who adminsters HGN trainfng testified tha:
experienced drinkers with .13 or .14 reading could pass the
other field sobriety tests and evade arrest. He teszified
that be certified for HGN the officers have to be atteni
and’ 20-hour course of instruction, have to perfarm 35
practice tests and then have to pass an exam where they nus:
determine the blood alcohol level of suspects within .02%
four out of five times. The training officer also testified
that the officer must continue to use the test regularly in
the field and should be evaluated to.make sure the officer
maintains his ptoficienqy.‘ The arresting officer testified

" that he was certified as an HGN specialist. The arresting
officer testified without' HGN results, he did not think he
had probable cause to arrest the defendant. The trial coutt
ruled that the HGN-test was not reliable under Frve v. United
States, 293 F.2d 1013 {D.C. Cir. 1923) and thus could not be




HGN evidence?

used as part of ptobable cause. Accordingly, the court
dismissed the prosecution. The STATE brought this SPECIa,

ACTION.

P

ISSUE: Did the tfial court err invexclgding the

RULING: Yes, “We concluﬂe that the record shows
rot only that the HGY is suff;ciently reliadle to 9rov1dc4
orobable cause for arrest, ‘hut that with the prooer"
foundation as to the expertise of'the officer administering
iz, testxmany concerning the administration of the test and
its results is admissible at . trial. Tne record shows that-
the HGN test has gazned general acceptance in the field in
wnich it belongs.” The court went ca to say thnat. they were
unable to rule oa whether the' results of this particular HGN

_test would be admissible because the oaly evzdence about the

officer's proficiency wes his testimony that he was
certified. Tne court of eopeels noted that the offzcer xep.
2 log of when he adninistered the test and said, "This log
would be useful if it demoastrated that [the arresting
officer) was as proficient in the field 2s he was on the
exeaznatxon. The order of dismissal is. reversed and the
case is remanded for further p:oceedin,s. -

ELECTRONIC r:vmmzcs' JUVENILES - }:ccnus:ou"-‘- WITNESSES -

RULE 19 - “CONFRONTATION — CROSS—EXAMINATION - ELECTRONIC
EVIDENCE = WITNESSES — COMPETENCE = JUVENILES — WEIGHT —

1HCONSISTENCIES CONTRADICTIORS = SUPFICIENT EVIDEKCE —~ St=coxp -

DEGREE MURDER - hRGUHENT EVIDENCE - AePesSe 5 13—1104 -

in The Hatter of the Aopeal in Pinal County Juvenile Actlon

-FACTS: The Juveniles were believed to have ebuseu‘;

“a 3 vear old, causing her death. At the hearing the judge .

established that the juveniles had threatened the

w;tness/vxctim s brother if he told what:- they had done to the
- victim.  The court found the six-yeer-old witness/brother was

competent to testify and was afraid to testify because the

-Juveniles had threatened him. The juveniles were put in an

adjacent room and they watched the testimony “oa’
closed-circuit television." The juveniles were aldjudicated

" delinquent on petzt;oa: ellegxng SECOND DEGREE HURDER

ISSUS 1l: Dzd this procedure vzolate Juvenile ‘Court

" Rule 197 RULING: o, the Juveniles were not “excluded® froa

the courtrooam vecause they could see and hear vhat was
happening on the televisioa, ‘counsel’ was givea notice thnat
counsel could -coafer with their clieats whenever they-uanted
-and ftequeut bteaks were taken €or this pu:pose. ‘
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