RULINGS

Enforcement Actions

Advisory Opinions

for Calendar Year 1993

STATE

ETHICS
COMMISSION

||| H | The Massachusetts State Ethics Commission

'MASSACHUSETTS




RULINGS

Enforcement Actions

Advisory Opinions

for Calendar Year 1993

STATE
ETHICS
COMMISSION
The Massachusetts State Ethics Commission
_ One Ashburton Place, Room 619
Boston, Massachusetts 02108
I (617) 327:0060

MASSACHUSETTS




Included in this publication are:

* State Ethics Commission Decisions and Orders, Disposition
Agreements and Public Enforcement Letters issued in 1993.
Cite Enforcement Actions by name of respondent, year, and
page, as follows: In the Martter of John Doe, 19 __ Ethics
Commission (page number).

Note: Enforcement Actions regarding violations of G.L. c.
268B, the financial disclosure law, are not always included in
the Rulings publications.

L State Ethics Commission Formal Advisory Opinions issued in
1993. Cite Conflict of Interest Advisory Opinions as follows:
EC-COI-93-(number). Cite Financial Disclosure Advisory
Opinions as follows: EC-FD-93-(number).

Note: all 1993 Advisory Opinions regarding G.L. ¢. 268B, the
financial disclosure law, are included in this volume.

Typographical errors in the original texts of Commission documents have been
corrected.



TABLE OF CASES

(By Subject or Respondent from 1979 through 1993)

Name (Year) Page
Ackerley Communijcations (1991) ............ 518
Almedia, Victor (1980) .................. 14
Aylmer, John F. (1990) .................. 452
Antonelli, Ralph (1986) .................. 264
Antonelli, Rocco J., Sr. (1982) ............. 101
Bagni, William L., Sr. (1981) .............. 30
Baj, Frank (1987) . .......... .00 s 295
Baldwin, Charles O. (1990) ............... 470
Bates, Stanley (1993) ................... 642
Banks, Rudy (1992) .................... 595
Barboza, Joanne (1985) .................. 235
Battle, Byron {(1988) .................... 369
Bayko, Andrew (1981) . ................. 34
Benevento, Anthony (1993) ............... 632
Bernard, Paul A. (1985) ................. 226
Bingham, G. Shepard (1984) .. ............, 174
Boyle, James M. (19889) . ................. 398
Brawley, Henry A. (1982) ............... 84
Breen, Mark (1992) ... ... .. ... ., 588
Brennan, James W. (1985) ................ 212
Brewer, Walter (1987) ... ... .. v ... 300
Brooks, Edward (1981) .................. 74
Brunelli, Albert R, (1988) ................ 360
Buckley, Elizabeth (1983) ................ 157
Buckley, John R. (1980) .................. 2
Burger, Robert (1985) ................... 216
Burgess, Richard (1992) ................. 570
Burgmann, Robert (1993) . ................ 627
Burke, John P. (1987) .. ................. 323
Burke, William A., Jr. (1985) .............. 248
Burlingame, Elliot (1992) ................. 578
Butters, William (1992) . ................. 601
Cardelli, John (1984) ................... 197
Carroll, Ann R. (1983) .................. 144
Cassidy, Peter J. (1988) .................. 371
Cellucci, Joseph D. (1988) ................ 346
Chase, Dana G. (1983) .................. 153
Chilik, Thomas A. (1983) ................ 130
Cibley, Lawrence J. (1989) ............... 422
Cimeno, Kenneth (1988) ................. 356
Cobb, Cynthia (1992} .............c..... 576
Collas, Andrew (1988) ................. 360
Collector-Treasurer’s Office, Boston (1981) ..... 35
Collela, George (1989) ... ........ ... ... 409
Collins, James M. (1985) ................ 228
Columbus, Robert (1993} ................. 636
Connery, James F. (1985} . ............... 233
Corso, Carol (1990) .............c.c.v... 444
Coughlin, Marguerite (1987) ............... 316
Craven, James J., Jr. (1980) .. ............. 17
Croatti, Donald (1988) .................. 360

Cronin, Frederick B., Jr. (1986) ............ 269
Crossman, David (1992) ................. 585
Cunningham, George (1982) . .............. 85
Deleire, John A, (1985) ................. 236
DelPrete, Edmund W, (1982) .............. 87
DeOliveira, John (1989) . ... .............. 430
Desrosiers, Yvonne {(1987) . ............... 309
Dias, Joao (1992) .. ... ... ... it s 574
DiPasquale, Adam (1985) . ............... 239
DiVirgilio, Dominic (1993) ............... 634
Doherty, Henry M. (1982) ................ 115
Doherty, William G. (2984) ............... 192
Donaldson, Robert (1993) . ............... 628
Doyle, C. Joseph (1980) . ................ 11
Dray, David L. (1981) .................. 57
Egan, Robert (1988) . ................... 327
Emerson, Michael W.C. (1983) ............. 13
Esposito, Michele (1991) .. ............... 529
EUA Cogenex (1992) . ..............0... 607
Eunason, Donald (1993) . ................. 623
Farley, Robert (1984) .. ................. 186
Farretta, Patrick D. (1987) ................ 281
Fitzgerald, Kevin (1991) .. ............... 548
FitzPatrick, Malcolm (1990) ............... 481
Flaherty, Charles F. (1990) ............... 498
Fleming, David 1., Jr. (1982) .............. 118
Flynn, Dennis {(198%) ................... 245
Fiynn, Peter Y. (1992) .. ................ 532
Foley, Comelius J., Jr. (1984) ............. 172
Foresteire, Frederick (1992) ............... 590
Forristall, John {(1992) . ... ... .. ... .. ... .. 615
Foster, Badi G. {1980) . ................. 28
Fowler, Robert A. (1990) . ................ 474
Galewski, Robert M. (1991) . .............. 504
Garvey, Robert J. (1990) ................. 478
Gaudette, Paul (1992) ................... 619
Geary, James (1987} . ... ... ... ........... 305
Gillis, Robert (1989) .................... 413
Goddard Memorial Hospital (1987) . .......... 293
Goodreault, Marjorie (1987) . .............. 280
Goodsell, Allison (1981) ................. 38
Greeley, John E. (1983) ................. 160
Griffin, William T. (1988) ................ 383
Griffith, John L. (1992} .................. 568
Hanlon, JohnJ. (1986) .................. 253
Hanlon, John J./footnote (1986) ............. 389
Hanna, Frederick (1980) .................. 1
Harrington, Vera (1984) ................. 165
Hart, William (1991) . .................. 505
Hartford, Lynwood, Jr. (1991) ............. 512
Hatch, Donald (1986} ................... 260



Hatem, EllisJohn (1982) ................. 121
Hickey, John (1983) .................... 158
Hickson, Paul T. (1987) ................. 296
Highgas, William, Jr. (1987) ............... 303
Highgas, William, Jr. (1988) ............... 334
Hilson, Arthur (1992) ................... 603
Hoeg, Edward C. (1985) ................. 211
Hopkins, Wendell (1987) ................. 289
Howell, William E. (1991) ................ 525
Hulbig, William J. (1982) ................ 112
Johnson, Walter (1987} . ....... .. ..., 291
Jordan, Patrick F. (1983) ................. 132
Joy, Thomas (1984) . ........cvcn e vrren 191
Keverian, George (1990) . ............0... 460
Khambaty, Abdullah (1987) ............... 318
Kincus, David (1990) ........... .00 un 438
King, Joha P. (1990) . ........... 0. 449
Kopelman, David H, (1983) ............... 124
Kurkjian, Mary V. (1986) ................ 260
LaFlamme, Ernest {(1987) ... ... .. ¢ 0o v v v uus 287
LaFrankie, Robert (1989) . ... ............. 394
Langone, Frederick C. {(1984) .............. 187
Lannon, William C. (1984) ................ 208
Larkin, John, Jr. (1990) .. ... ... ... ....... 490
Lawrence, Charles (1987) ................ 284
Lavoie, Robert (1987) . .................. 286
LeBlanc, Eugene (1986) . ................. 278
Lewis, Frank E. (1988) .................. 360
Ling, Deirdre A. (19%0) . .........c00cvvus 456
Lockbart, Benjamin (1988) ................ 339
Logan, Louis L. (1981) .................. 40
Look, Christopher S., Jr. (1991) ............ 543
Lozzi, Vincent (1990) . ................. 451
Mach, Leonard (1993) ... ... ............. 637
Magliano, Francis M. (1986} .............. 273
Magliano, Frank (1988) .................. 333
Mahoney, Eugene (1983) ................. 146
Malcolm, Stephen (1991) . ................ 535
Manca, Charles J. (1993) ................. 621
Marble, William (1990) .................. 436
Marchesi, John (1992) . .................. 597
Marshall, Clifford (1991) ................. 508
Martin, Michael (1982) .................. 113
Massachusetts Candy & Tobacco (1992) ....... 609
Mater, Gary P. (1990) .................. 467
May, DavidE. (1983) ................... 161
McCormack, Michael (1991) .. ............. 546
McDermott, Patricia (1991) .. ............. 566
McGee, Terrence J. (1984) . . . ... . 0o on 167
McGinn, Joseph C. (1983) ................ 163
McLean, William G. (1982) ............... 75
McMann, Norman (1988) ... .............. 379
McNamara, Owen (1983) .. ............... 150
Mental Health Department (1981) ... ......... 50
Michael, George A. (1981) . ............... 59
Minhos, James C. (1986) ................. 274
Molloy, Francis J. (1984) .. ............... 191
Muir, Roger H. (1987) . ................. 301
Mullen, Kevin (1992) ... ......... .. ..., 583
Mullin, Sean G. (1984) . ................, 168
Munyon, George, Jr. (1989) ............... 390

ii

Murphy, Michael (1992) ................. 613
Najemy, George (1985) .......... .00 223
Nash, Kenneth M. (1984) ................. 178
Nelson, George, Ir. (1991) . ............... 516
Newcomb, Thomas (1985) ................ 246
Nickinello, Louis R. (1990) ............... 495
Niro, Emil N, (1985) ................... 210
Nolan, Thomas J, (1987) ................. 283
Nolan, Thomas H. (1989) ................ 415
Northeast Theatre Corporation (1985) ......... 241
Norton, Thomas (1992) .................. 616
Nowicki, Paul (1988) ................... 365
O'Brien, John P. (1989) .. ............... 418
O'Brien, Robert J. (1983) ................ 149
Ogden Suffolk Downs, Inc. (1985) ........... 243
Owens, Bill (1984) ..................... 176
P.J Keating Co. (1992) ................. 611
Padula, Mary L. (1987) .................. 310
Paleologos, Nicholas (1984) ... ............ 169
Palumbo, Elizabeth (1990) ................ 501
Partamian, Harold (1992) ................. 593
Pavlidakes, Joyce {1990) ................. 446
Pellicelli, John A. (1982) . ......c0v v 100
Perrault, Lucien F. (1984) .. .............. 177
Pezzella, Paul (1991) . .............c.c.. 526
Pigaga, John (1984) .................... 181
Pitaro, Carl D. (1986) ................... 271
Pottle, Donald S, (1983) ................. 134
Powers, Michael D. (1991) . ............... 536
Prunier, George (1987) .................. 322
Quinn, RobertJ. (1986) .................. 265
Race, Clarence D. {1988) . ................ 328
Ramirez, Angel (1989) . ................. 396
Reinertson, William (1993) ................ 641
Reynolds, Richard L. {1989) ............... 423
Richards, Lowell L., IIl (1984) ............. 173
Riley, Eugene P. (1984) ............. ... 180
Riley, Michael (1988) ................... 331
Ripley, George W., Jr. (1986) .............. 263
Risser, Herbert E., Jr. (1981) . ............. 58
Rizzo, Anthony (1989) .................. 421
Rockland Trust Company (1989) ............ 416
Rowe, Edward (1987) ................... 307
Russo, James N. (1991) . ................. 523
Ryan, Patrick (1983) ............ ¢ 0. 127
Rogers, John, Jr. (1985) ................. 227
Romeo, Peul (1985) .................... 218
Rosario, JohnJ. (1984) .................. 205
Saccone, John P. (1982) ................. 87
Sakin, Louis H. (1986} .................. 258
Scafidi, Theodore L. (1988) ............... 360
Scola, Robert N. (1986} .................. 388
Seguin, Roland (1993) ................... 630
Sestini, Raymond (1986) ................. 255
Shane, Christine (1983) .................. 150
Sharrio, Daniel (1982) .. ................. 114
Shay, John (1992) ......... ... 591
Sheehan, Robert F., Jr. (1992) ............. 605
Simard, George {1990) .................. 455
Simches, Richard B. (1980) ............... 25
Singleton, Richard N. (1990) .............. 476



Smith, Alfred D. (1985) . ................ 221

Smith, Bernard J. (1980) . ................ 24
Smith, Charles (1989) .................. 391
Smith, James H. (1991) .................. 540
Smith, Russell (1993) . .................. 639
Sommer, Donald (1984) . ................. 193
Spencer, Manuel F. (1985) ................ 214
Stamps, Leon (1991) . ................... 521
Stanton, William J. (1992) ................ 580
State Street Bank & Trust Company (1992) ...... 582
St. John, Robert (1990) .................. 493
Stope, Joha R., Jr. (1988) . .........c.c00.v.. 386
Stone & Webster Engineering Corp. (1991) ... .. 522
Strong, Kenneth R. (1984) .. .............. 195
Sullivan, Delabarre F. (1983) .............. 128
Sullivan, Paul H. (1988) ................. 340
Sullivan, Richard E. (1984} ............... 208
Sullivan, Robert P. (1987) . ............... 312
Tarbell, Kenneth (1985) .. ................ 219
Tardanico, Guy (1992) .................. 598
Thompson, James V. (1987} . .............. 298
Thornton, Verncn R. (1984) . .............. 171
Tivpan, Paul X. (1988) ........ .. .cviuvu... 326
Townsend, Erland S., Jr. (1986) ............ 276
Trodella, Vito (1990) . .................. 472
Tucker, Arthur (1989) . .. .. ... v ivunn. 410
Tumer, William E., Jr. (1988) ............. 351
United States Trust Company (1988) .......... 356
Wallen, Frank (1984) .. ................. 197
Walsh, DavidI. (1983) .................. 123
Walsh-Tomasini, Rita (1984) . .............. 207
Weddleton, William (1990) ................ 455
Welch, Alfred, I (1984) . ................ 189
Wharton, Thomas W. (1984) ............... 182
Whelan, Dopald (1991) ................., 514
White, Kevin H. (1982) . ................. 80
Williams, Helen Y. (1990) ................ 468
Willis, John J., Sr. (1984) ................ 204
Wilson, Laval (1990) ................... 432
Young, Charles (1983) .................. 162
Woodward Spring Shop (1990} . ............ 441
Zager, Jeffrey (1990) . ... ... v nnn. 463
Zeppieri, D. John (1990) ................. 448
Zeneski, Joseph (1988) .................. 366
Zerendow, Donald P. (1988) ............... 352
Zora, Joseph, Sr. (1989} ................. 401
Zora, Joseph, Jr. (198) .................. 401

ii



Actions



State Ethics Commission
Enforcement Actions

1993
Summaries of Enforcement Actions . ............... i
In the Matter of Charles J. Manca . .............. 621
Public Enforcement Letter 93-1 . . . . ............. 623
In the Matter of Robert Burgmann . . . ............ 627
In the Matter of Robert Donaldson . . . ............ 628
In the Matter of Roland Seguin . . ............... 630
In the Matter of Anthony Benevento . . . ........... 632
In the Matter of Dominic DiVirgilio . . . . .......... 634
In the Matter of Robert Columbus . ... ........... 636
In the Matter of Leonard Mach . . . . . ............ 637
In the Matter of Russell Smith . . ............... 639
In the Matter of William Reinertson . . ............ 641

In the Matter of Stanley Bates . . ............... 642



Summaries of Enforcement Actions
Calendar Year 1993

In the Matter of Charles J. Manca - Gardner Mayor
Charles J. Manca was fined $500 in January for
signing a $6,000 recycling contract with his brother’s
company. Manca admitted in a Disposition Agreement
that his actions violated §23(b){(3) of the conflict of
interest law, and agreed to pay the fine. Section
23(b)(3) prohibits a public official from acting,
knowingly or with reason to know, in a manner that
would cause an objective observer to conclude that
anyone could improperly influence the official because
of kinship, friendship, or any other reason.

Public Enforcement ILetter 93-1 (In the Matter of
Chief Donald Eunson) - The Massachusetts State
Ethics Commission issued a Public Enforcement Letter
in February stating that public agency department
heads are prohibited from personally buying back
vehicles traded in by their agencies. The letter, sent
to Bedford Police Chief Donald Eunson, also clarifies
the Commission's position that public employees
cannot solicit or accept discounts of substantial value
that are given to them for or because of their official
positions. Eunson was cited by the Commission for
possible violations of the conflict of interest law
concerning his alleged assistance in getting his son a
bargain purchase of a police vehicle being traded in to
Natick Auto Sales.

In the Matter of Robert Burgmann - Former
Sandwich Planning Board Chair Robert Burgmann was
fined $1,000 in March for sending an official
memorandum to the Sandwich Board of Health asking
them to require that a local developer install a nitrate
reducing septic system designed by a company
Burgmann worked for and partially owned. Burgmann
admitted in a Disposition Agreement that his actions
violated §19 of the conflict law, which prohibits
municipal officials from participating in their official
capacity in matters which affect their own financial
interest.

In the Matter of Robert Donaldson - In March,
former Tolland Health Agent Robert Donaldson was
fined $2,000 for witnessing numerous percolation tests
on land that was either already listed with his real
estate agency or that he knew or expected would be
listed with the agency once the land "perced”
successfully. The Commission also required
Donaldson to forfeit $1,000 in fees he had received for
witnessing the perc tests. Donaldson admitted in a
Disposition Agreement that his actions violated §19 of

the conflict law. Section 19 of the law prohibits
municipal employees from participating in their official
capacity in particular matters that affect the financial
interests of business organizations that employ them.

In the Matter of Roland Seguin - Roland Seguin, a
former member of the Fairhaven Tourism Committee,
was fined $750 for purchasing a series of
commemorative plates for the town from companies
Seguin represented as a salesman, and for receiving
commissions on the sales. Seguin was also required to
forfeit $600, the approximate benefit he received from
the illegal sales. Seguin admitted in a Disposition
Agreement that his actions violated §19 of the conflict
law, and agreed to pay the fine and forfeiture. Section
19 of the conflict law prohibits municipal employees
from participating in their official capacity in any
particular matter that affects their own financial
interest.

In the Matter of Anthony Benevento - In May,
former Swampscott assessor Anthony Benevento was
fined $5,000 for unilaterally increasing the valuations
on properties owned by individuals with whom he was
on bad terms. Benevento increased the property
values of four Swampscott residents at a time when
valuations in the town had decreased approximately 10
percent across the board. At least three of the four
individuals were connected with a dispute Benevento
was having with a neighbor whose newly built house
partially blocked his view of the ocean. Benevento
admitted in a Disposition Agreement that his actions
violated §23 of the conflict law, and agreed to pay the

* fine. Section 23(b)(3) prohibits public officials from

acting in a manner that would cause an objective
observer to conclude they would be unduly influenced
by personal biases in carrying out their official duties.

In the Matter of Dominic DiVirgilio - Dedham
Department of Public Works Commissioner Dominic
DiVirgilio was fined $3,500 for allowing several local
businesses to benefit improperly in their dealings with
the town, either by receipt of town funds or use of
town equipment. DiVirgilio also reimbursed $825 that
was wrongfully billed to the town. DiVirgilio signed
a Disposition Agreement with the Commission in May,
admitting to violating §23 of the conflict law by billing
the town of Dedham for repairs that John’s Autobody
Shop allegedly performed to a town truck when no
such work was done; by receiving autobody work on
his private car from John's Autobody; by awarding
more than $25,000 in municipal diesel fuel business to
a friend’s company in violation of the competitive bid
laws; and by allowing a town-owned cement mixer to
be used free of charge by a private construction
company.



In the Matter of Robert Columbus - The
Massachusetts State Ethics Commission fined
Stoneham Building Inspector Robert Columbus $750
for issuing building permits to himself and his two
sons. Columbus admitted in a Disposition Agreement
that he violated §19 of the conflict law by issuing the
various permits, and agreed to pay the fine. Section
19 prohibits municipal employees from participating in
their official capacity in any particular matter that
affects either their own financial interests or the
financial interests of members of their immediate
family.

In the Matter of Leonard Mach - In June, Leonard
Mach, former Acting Administrator for the
Massachusetts Treatment Center at Bridgewater, was
fined $500 for participating in his son’s appointment to
a more secure job at the facility at a time when layoffs
were likely. Mach admitted in a Disposition
Agreement that he violated §6 of the conflict law.
Section 6 of the conflict law generally prohibits state
employees from participating in their official capacity
in any particular matter that affects the financial
interests of an immediate family member,

In the Matter of Russell Smith - Former Chairman of
the Gay Head Board of Selectmen Russell Smith was
fined $500 for his involvement in a town inquiry into
the federal criminal investigation of his brother. In a
Disposition Agreement, Smith admitted he violated the
conflict law by participating as a public official in
matters affecting the financial interest of an immediate
family member.

In the Matter of William Reinertson - In October,
the Ethics Commission fined Former Hopkinton Tree
Warden William Reinertson $10,000 for awarding
town contracts to two companies he personally owned
and operated, and for attempting to conceal his
financial interest in the contracts. Reinertson admitted
in a Disposition Agreement that, in his official
capacity as Tree Warden, he had awarded town
contracts to his own companies, certified that the work
had been completed, and authorized payment to his
own companies. He also admitted he had used a
Natick mailing address in order to deliberately conceal
the fact that he had a financial interest in the tree work
contracts.

In the Matter of Stanley Bates - In December,
Easton Police Chief Stanley Bates was fined $500 for
awarding town contracts either to his son, Gerry Bates,
or to Eastern Sound, a company wholly owned and
operated by Gerry Bates. Section 19 of the conflict
law prohibits municipal employees from participating
in matters in which an immediate family member has
a financial interest.
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 461

IN THE MATTER
OF
CHARLES J. MANCA

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Mayor Charles J. Manca (Mayor
Manca) pursuant to §5 of the Commission’s
Enforcement Procedures. This Agreement constitutes
a consented to final order enforceable in the Superior
Court, pursuant to G.L. c. 268B, §4(j). :

On July 14, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(j), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Mayor Manca. The Commission
has concluded its inquiry and, on December 10, 1992,
found reasonable cause to believe that Mayor Manca
violated G.L. c. 268A.

The Commission and Mayor Manca now agree to
the following findings of fact and conclusions of law:

1. Mayor Manca was, during the time relevant,
the Mayor of the City of Gardner. As such, Mayor
Manca was a municipal employee as that term is
defined in G.L. c. 268A, §1.

2. As mayor, Mayor Manca is required by law to
sign all contracts of $5,000 or more. G.L. c. 43, §29.

3. Manca Brothers, Inc. is a Massachusetts
corporation engaged in the business of trash removal
and recycling. It is owned by Mayor Manca'’s brother,
John F. Manca,

4. In or about August, 1991, the City of Gardner
Board of Health issued a request for proposals for a
container recycling contract {the Contract). Manca
Brothers and one other vendor submitted bids. On
August 28, 1991, the City’s purchasing agent opened
the bids and certified Manca Brothers as being the
lowest qualified bidder. The value of the contract was
approximately $6,000.Y

5. Once the Contract was awarded, it went
through the customary city review and approval
process. It was first signed by John F. Manca as

president of Manca Brothers. It was then signed by
the city auditor and purchasing agent. Finally, on
September 17, 1991, Mayor Manca signed the
Contract.?

6. By affidavit dated October 30, 1992, Mayor
Manca stated that he did not realize at the time he
signed the Contract that it involved his brother’s
company. He also stated that he does not routinely
look at the vendor’s name or the vendor’s signature on
small contracts, since he feels assured by seeing the
purchasing agent’s signature that the vendor was the
low bidder.

7. Section 23(b)(3) prohibits a municipal
employee from knowingly, or with reason to know,
acting in a manner which would cause a reasonable
person knowing all of the facts to conclude that anyone
can improperly influence or unduly enjoy his favor in
the performance of his official duties, or that he is
likely to act or fail to act as a resuit of kinship, rank,
position or undue influence of any party or person.

8. By signing the Contract where it involved his
brother’s company, Mayor Manca created an
appearance of impropriety, namely an appearance that
his signing the contract may have been based in part
on the fact that his brother had a financial interest in
the contract. Therefore, Mayor Manca’s signing the
Contract under these circumstances would cause a
reasonable person knowing all of the relevant facts to
conclude that Mayor Manca’s brother can unduly
enjoy his favor in the performance of his official
duties.#’ Consequently, Mayor Manca violated

§230)3).¥

9. In his defense, Mayor Manca states that when
he signed the contract, he was not aware that it
involved his brother’s company. Lack of knowledge,
however, is not a defense to a §23(b)(3) violation.
Section 23(b)(3) has a "knowingly or with reason to
know" standard.¥ In the Commission’s view, Mayor
Manca should have known what he was signing and
who the vendor was. This is so for two reasons.
First, the courts have made clear that a mayor’s
signing of a contract is not just a ministerial act.
Lumarose Equipment Corp. v. Springfield, 15 Mass.
App. Ct. 517, 520 (1983). It is intended to place a
limit on the power of subordinate public officials in
making contracts so as to unify control of the city’s
commercial transactions and guard against waste by
departments of government. Urban Transport, Inc. v.
Mayor of Boston, 373 Mass, 693 (1977). In other
words, while one might not expect a mayor to read
every word of what can often be a voluminous
contract, one would expect a mayor to know what the

621



contract, one would expect a mayor to know what the
contract was for, how much money was involved, and
who the contractor was, before signing it. Second,
unless a mayor takes the time to find out the nature of
the contract and the identity of the vendor, he has no
way of avoiding a conflict of interest situation such as
occurred here. In short, it is incumbent on a mayor to
establish a process by which any contracts or other
particular matters in which he has a conflict of interest
will be identified.

10. Mayor Manca also raises by way of
defense the fact that on August 24, 1991, in a letter to
the city clerk he disclosed the fact that Manca Brothers
was in the fourth year of a five year contract to
operate the city’s landfill and that Manca Brothers was
owned by his brother. Generally, an appropriate
written disclosure to the city clerk does protect a
municipal employee from a §23(b)(3) violation. A
§23(b)(3) defense is not available here because to have
been effective, the disclosure should have been made
at the time Mayor Manca signed the Contract and it
should have disclosed the particular circumstances of
this contract, such as the nature and amount of the
Contract and his brother’s interest in the Contract.
Indeed, even if the disclosure satisfied the §23(b)(3)
requirements, it would not have avoided the conflict of
interest problem where an immediate family member’s
financial interests were involved. In other words, in
order for Mayor Manca to have made a proper
disclosure, he would have had to have known that he
was about to participate in a particular matter in which
his brother had a financial interest. He would be
barred from so participating under G.L. c. 268A, §19,
cited above. Therefore, other than by abstaining, it
would have been impossible for Mayor Manca to avoid
a conflict of interest violation wunder these
circumstances.

In view of the foregoing violation of G.L. c.
268A, §23(b)(3) by Mayor Manca, the Commission
has determined that the public interest would be served
by the disposition of this matter without further
enforcement proceedings on the basis of the foliowing
terms and conditions agreed to by Mayor Manca:

(1) that Mayor Manca pay to the Commission the
sum of five hundred dollars ($500) as a civil
penalty for violating G.L. c. 268A, §23(b)(3);Y

and

(2) that Mayor Manca waive all rights to contest
the findings of fact, conclusions of law ard terms
and conditions contained in this Agreement in this
or any other related administrative or judicial
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proceedings to which the Commission is or may
be a party. '

DATE: January 28, 1993

Y The exact value is indeterminable because the Contract
was based on unit prices. In other words, Manca Brothers
was to receive a certain amount each month for the rental
of containers and then a certain amount on each occasion
when it emptied and returned a container. The $6,000 is
an estimate based on quotations requested and received by
the Board of Health prior to the advertisement for bids, and
actual costs.

# Pursuant to standard city procedures, there were actually
six separate copies of the Contract, each one duly executed
by all of the foregoing people.

¥ Section 23(b)(3) goes on to provide that "it shall be
unreascnable to so conclude if such officer or employee has
disclosed in writing to his appointing authority or, if no
appointing authority exists, discloses in a manner which is
public in nature, the facts which would otherwise lead to
such a conclusion.”

¥ As the Commission stated In re Keverian, 1990 SEC 460,
462, regarding situations where public officials have private
dealings with people they regulate in their official
capacities, "And even if in fact no abuse occurs, the
possibility that the public official may have taken unfair
advantage of the situation can never be completely
eliminated. Consequently, the appearance of impropriety
remains.” Here too, for the same reason, the appearance
of impropriety unavoidably arises when a mayor signs a
contract affecting an immediate family member, even if in
fact no actual abuse occurs,

% The Commission is not aware of any evidence indicating
(a) there was any personal gain to the Mayor in this matter,
or (b) there was any harm to the City as a result of the
Mayor signing the contract. Of course, no such findings
are necessary to establish a violation of G.L. c. 268A.

¥ G.L. c. 268A, §19 prohibits a municipal employee from
participating as such in a particular matter in which to his
knowledge an immediate family member has a financial
interest, As a general rule, a municipal official signing a
contract involving an immediate family member would
violate §19. See, e.g., Jn re Studenski, Comm. Dkt. No.
211 (June 23, 1983). Here, Mayor Manca has asserted
under oath that he did not have the requisite knowledge that
the Contract involved his brother’s company, but he
concedes that he had reason to know.

¥ The Commission is authorized to impose a fine of up to
$2,000 for each violation of G.L. ¢. 268A. Here,



however, the Commission has agreed to a relatively small
fine because (1) this contract appears to have followed all
the appropriate bid, review and approval procedures; (2) it
is a relatively small contract in doller amount; and (3)
although not a defense, it is mitigating that Mayor Manca
had disclosed in writing to the city clerk that his brother
was the owner of Manca Brothers,

Chief Donald Eunson

c/o William J. Daily, Esq.
Sloane & Walsh

3 Center Plaza

Boston, MA (2108

PUBLIC ENFORCEMENT LETTER 93-1
Dear Chief Eunson:

As you know, the State Ethics Commission has
conducted a preliminary inquiry regarding an
allegation that, as the Town of Bedford Police Chief,
you assisted your son in obtaining a bargain purchase
of a police vehicle you were trading in to Natick Auto
Sales, Inc. (Natick Ford). The results of our
investigation (discussed below) show that the conflict
of interest law may have been violated here. In view
of certain mitigating circumstances (also discussed
below), the Commission, however, does not feel that
further proceedings are warranted. Rather, the
Commission has determined that the public interest
would be better served by bringing to your attention,
and to the attention of your colleagues throughout the
Commonwealth, the facts revealed by our investigation
and by explaining the application of the law to such
facts, trusting that this advice will ensure your future
understanding of the law. By agreeing to this public
letter as a final resolution of this matter, the
Commission and you are agreeing that there will be no
formal action against you and that you have chosen not
to exercise your right to a hearing before the
Commission.

I. The Facts

1. At all relevant times, you were the Town of
Bedford Police Chief.t As such you were a
“municipal employee” as defined in G.L. c. 268A, §1.

2. The Bedford Police Department (BPD) has a
total of seven vehicles: four marked cruisers and three
unmarked cars. Typically, the BPD’s vehicles are
only kept for two or three years, such that each year

the BPD trades in three or four vehicles and purchases
the same number of new vehicles.

3. As chief, you have the overall responsibility
for these purchases, but, in fact, you have little, if
anything to do with the details of the purchases. (As
chief, you do sign all the necessary paperwork.) The
details of deciding whether three or four cars will be
traded in, what accessories will be transferred from
old to new vehicles, and what, if any, new accessories
will be purchased, are all left to Lt. Jack McGrath,
who has worked for the BPD for some 26 years.

4. For the last several years, the BPD has both
purchased its new vehicles from, and traded in its old
vehicles to, Natick Ford. For several years, Natick
Ford has been the winning bidder of the Greater
Boston Police Council (GBPC) cooperative purchasing
contract. The various towns that are a party to that
contract can buy new vehicles, accessories and options
at a set price that is very competitive. The contract
also provides for set trade-in allowances, although
those trade-in prices are subject to the vehicle's
condition and mileage.?

5. Generally speaking, Lt. McGrath dealt with
Clay Chase of Natick Ford. At some point in the late
spring of each year, Lt. McGrath would tell Chase
how many new vehicles the BPD wanted to purchase.
When those vehicles arrived at Natick Ford, Lt.
McGrath would decide which accessories would be
transferred from the old to the new vehicles and, what,
if any, new accessories would be obtained. Lt.
McGrath would turn in one used vehicle to Natick
Ford at a time, transfer equipment if necessary to the
new vehicle, and bring the new vehicle back to the
BPD. This process would continue until all three or
four new vehicles were received. Frequently, you, as
chief, would accompany Lt. McGrath in turning in the
used vehicles and picking up the new ones. On some
of those occasions you would see Chase and talk to
him. Those discussions were more social than
business, however,

At the end of this process, Natick Ford would give
Lt. McGrath a final bill which would reflect the net
price the BPD owed Natick Ford after trade-in
allowances were subtracted. Lt. McGrath would not
negotiate regarding those trade-in allowances.
According to Lt. McGrath, he took whatever Natick
Ford allowed. He was aware that trade-in allowances
were set out in the GBPC contract. However, he did
not check to see what those prices were. He was not
aware that those prices were subject to adjustment
depending upon mileage and condition. Neither he nor
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higher price if a trade-in was in particularly good
condition.

6. In the late spring of 1991, the process as just
described was followed. Thus, Lt. McGrath placed an
order for three new vehicles from Natick Ford. As of
approximately June 5, 1991, Lt. McGrath had turned
in two used vehicles and picked up two new vehicles.

7. Shortly before June 5, 1991, your son David,
who was at the time 29 years old and maintained his
own separate residence, informed you that he would
like to purchase your former chief’s car which was
being traded in.?

At some point shortly before June 5, 1991, you
talked with Chase (in person) and asked him whether
you could buy back one of the BPD vehicles being
traded in. He said that you could, but you would have
to make your purchase from Natick Ford’s wholesale
division. Although your and Chase’s memories are
vague, your best recollection is that no price was
discussed at that time,

8. OnJune 5, 1991, you, your son David and Lt,
McGrath drove together in your police chief’s car to
Natick Ford. Lt. McGrath turned in that vehicle.
Although memories of details are vague, according to
David, he asked Chase how much it would cost to buy
back your former chief’s car. Chase said $600. There
was no negotiating. David agreed to the price, wrote
a check for that amount and gave it to Chase.¥

At the same time David was completing his
purchase, Lt. McGrath was finalizing the details
regarding the town’s purchase of the three new
vehicles. Thus, Chase gave Lt. McGrath the final bill
for the three new vehicles.¥ Thereafter, David drove
your former chief’s car home, and you and Lt.
McGrath brought back the remaining new vehicle to
the BPD.

9. According to Chase, your former chief’s car
was in very good shape. The combination of its
condition, low mileage, and absence of police
markings would have given it a retail value of $3,000
to $4,000, even as a former police car. According to
Chase, however, Natick Ford does not sell these
vehicles to the public. Rather, Natick Ford's practice
is to quickly wholesale them, primarily to a company
that, in turn, sells them to be used as cabs in New
York City. That company looks for cars that have
police packages, in particular the heavy suspension and
vinyl seats which are prerequisites for them being used
as cabs. According to Chase, although your former
chief’s car would have obtained an attractive price at
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retail, it was less desirable for Natick Ford's wholesale
customers, because it lacked the requisite police
package.

According to Chase, the only reason he was
willing to sell the car to David was because David was
your son. While, generally speaking, Natick Ford will
not sell former police vehicles to the public, it will sell
them to its client’s employees and family members of
those employees in order to maintain good customer
relations.

Finally, according to Chase, Natick Ford only
looks to make $200 to $400 in reselling these used
police vehicles. When it would resell to a town
employee, generally Natick Ford looked to make $200
over the trade-in allowance. Chase was not able to
explain why Natick Ford charged your son only $100
over the trade-in allowance, although he noted that the
$200 policy was an informal one, and at times they
sought only to obtain $100 over the trade-in
allowance. Chase provided us with information
regarding four former police vehicles Natick Ford had
resold to municipal employees in or about June 1991.
That information indicates that in three of those four
instances Natick Ford resold the vehicles for $200
over cost, and in the remaining situation for $100 over
its cost.

10. The other two BPD vehicles traded-in on
or about June 5, 1991, were a 1988 LTD cruiser with
93,666 miles and the 1990 LTD already described.
These cars were wholesaled by Natick Ford as part of
a lot of 23 vehicles for $34,000. (The price was for
the entire lot. There was no individual breakdown.)
Of those 23 vehicles, only three were 1989 or 1990
model years. Indeed, 14 of those vehicles were 1987
or older models. In any event, the average wholesale
re-sale price of those cars was $1,478.

11. Under oath, both you and Chase stated that
you did not attempt to place any pressure on Chase to
give your son any preferential treatment in this sale.
Furthermore, according to you and Chase, it has been
a common practice for Town of Bedford employees to
buy back town vehicles that are traded in to Natick
Ford.

12, In the future, the town plans to sell its
used vehicles at a public auction.

II. Discussion

As the Town of Bedford Police Chief, you have
been a municipal employee for the purposes of the
conflict of interest law, G.L. c. 268A. In the



Commission’s view, the foregoing evidence supports
a reasonable cause finding that you violated G.L. c.
268A as follows.

Section 23(b)(2) of G.L. c. 268A prohibits a
municipal employee from, knowingly or with reason
to know, using or attempting to use his official
position to secure for anyone an item of substantial
value not otherwise available to similarly situated
people. The Commission has made clear that anything
worth $50 or more is an item of substantial value.
Commission Advisory No. 8. Chase’s testimony
suggests that Natick Ford generally looked to make a
$200 mark-up on these police trade-ins. Indeed, three
out of the four "comparables” showed $200 mark-ups.
Consequently, it would appear that your son received
at least a $100 discount by not having to pay that
standard mark-up.

Even if, in fact, Natick Ford had a uniform
practice of selling its trade-ins to public employees for
$100 over the trade-in allowance, such sales would
appear to involve substantial value in that the general
public cannot buy them for those prices. The real
value of the cars, as showed by Natick Ford’s
wholesaling of the 23-car lot in June 1991, is
considerably more, on average, than would be
reflected by either a $100 or $200 mark-up. Indeed, as
that lot sale shows, the average per car profit is
something more like $900 than $100 or $200.

We also note that as to this particular police car,
it was described as being in very good condition. In
fact, Chase’s opinion was that at retail, even as a used
police vehicle, it was worth $2,000 to $3,000.
Therefore, for all the foregoing reasons, your son does
appear to have received "substantial value” in this
deal,

The next issue is whether you used or attempted to
use your official position to obtain this "substantial
value” for your son. There appears to have been no
explicit connecting of your official position to the
private accommodation. Compare In re Singleton,
1990 SEC 476 (fire chief violates §23(b)(2) by telling
a builder that certain fire department inspections could
take forever, while in the same conversation asking the
builder to maintain its business with his son) and In re
Galewski, 1991 SEC 504, 505 (building inspector
knew or should have known that the effect of his
conduct - making requests during the course of
inspections that a builder sell him a house that he
could afford - was to put pressure on the builder to
make some sort of unwarranted private accommodation
to the inspector). Your situation seems to fall short of
the kind of overt pressure exemplified by Singleton

and Galewski.! Nevertheless, the Commission has
made clear that a public official may not solicit a
vendor of his agency for a private commercial
relationship without violating §23(b)(2). See, e.g.,
Advisory #1. This is because such situations are
deemed to be inherently exploitable. Moreover, in
your Situation there was more than just the solicitation
per se (even if there was no explicit pressure).

Thus, you made the initial inquiry during a visit to
Natick Ford while official police business was being
transacted. Later, you brought your son to Natick
Ford in a police cruiser, and you were at least on the
premises, if not actually accompanying your son, when
he bought the trade-in, all while Natick Ford was
completing its $45,000 transaction with the BPD.
Moreover, it is clear that but for David being your
son, Natick Ford would not have sold the car to
David. Therefore, under all these circumstances, it
seems fairly compelling that you used your position to
obtain this accommodation.

Finally, there is no apparent justification for why
your son should have been able to purchase such a car
when members of the public could not. This is
especially so where the purchase appears to have been
at a discount. Therefore, the purchase appears to have
involved an unwarranted privilege not available to
similarly situated individuals. See, EC-COI-86-14.7

In summary, where the sale involved substantial
value, where you used your position to effect the sale,
and where the value was an unwarranted privilege not
available to similarly *sitwated people, there is
reasonable cause to believe that you violated §23(b)(2).

Section 23(b)(3) prohibits a municipal employee
from knowingly, or with reason to know, causing a
reasonable person knowing all of the circumstances to
conclude that anyone can unduly enjoy his favor in the
performance of his official duties. Where you are
responsible for your department’s substantial contract
with Natick Ford (an average of $50,000 a year), you
should not get involved in seeking any kind of private
commercial relationship with that vendor, even if the
evidence was fairly convincing that no preferential
treatment was provided. See, e.g., In re Keverian,
1990 SEC 460 (Speaker of the House violated
§23(b)(3) by hiring his State House carpenter to do
substantial work on his own residence, although work
was paid for at the going rate); Commission Advisory
#1.  Here, the appearance of impropriety is
exacerbated by the following factors: (1) you initiated
the discussion, (2) you did so in the context of an
official business transaction, (3) you accompanied your
son and were at least on the premises (when the town's
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town’s purchase was being completed) when your son
made his purchase, (4) there is considerable evidence
to suggest that there was a substantial discount, and (5)
the general public could not have purchased this car,

II. Disposition

Based on its review of this matter, the Commission
has determined that the sending of this letter should be
sufficient to ensure your understanding of, and your
future compliance with, the conflict of interest law.
Although the Commission is authorized to impose a
fine of up to $2,000 for each violation of G.L. c.
268A, the Commission chose to resolve this matter
with a public enforcement letter for the following
reasons: (1) you do not appear to have attempted to
exert any pressure on Natick Ford to provide your son
with preferential treatment; and (2) the practice of
town employees purchasing used town vehicles when
they are traded in by the town appears to be a systemic
one, and the Commission has not previously made
clear how the conflict of interest law applies in these
situations.¥ ~ With those factors in imind, the
Commission has chosen to resolve your situation with
a public enforcement letter in order to communicate a
clear message that department heads cannot buy back
their agency’s trade-ins from vendors with whom they
have official dealings.

This matter is now closed.

Date: February 26, 1993

]

1 Indeed, you have been chief for 33 years.

2 For example, the 1991 contract provided that 1988 LTDs
were to receive a trade-in allowance of $500. By
comparison, a 1990 LTD bad a trade-in allowance of
$2,300, although an additional $1,000 could be allowed if
the 1990 LTD had less than 60,000 miles.

¥ This was a 1988 LTD with 50,438 miles at the time it
was traded in. It bad air conditioning and a radio. It was
in good running condition. It was an unmarked car. It did
not have the so called "police package” which includes a
heavy duty suspension and vinyl seats. (Rather it had a
regular suspension and cloth seats.) You had used this cer
for approximately one year when it wes new. You then
handed it down to the lieutenants who used it for a year.
Thereafter, until it was traded in, it was used by the
detectives. According to you, the mileage on the car did
not reflect the numbers of hours on the engine because the
lieutenants and detectives would frequently leave the car
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tdling for long periods of time when they were on
assignments.

There was testimony that the vehicle bought by your
son required a mew exhaust system shortly after it was
purchased, that the electrical system has been a problem
and that the automobile burns oil. Natick Ford sells the
vehicles "as is” and the buyer accepts the risk that the
vehicle may have problems.

¥ The check is actually dated 6/4/91. David attributed that
to an error on his part.

¥ The final bill was for $44,190. This was a net bill,
although it did not specify how much had been allowed for
each trade-in. Chase informed us, however, that the trade-
in allowance for the two 1988 LTDs was $500 each and the
1990 LTD was $2,700, the last being $400 over the GBPC
set price. No one could satisfactorily explain why the 1990
LTD, which had only 49,069 miles on it, did not receive
the $1,000 premium established by the GBPC contract.
Indeed, no one could recall exactly how that trade-ip
allowance was determined.

¥ Note that Singleton and Galewski involved disposition
agreements in which the subjecis paid fines of $1,000 and
$1,250, respectively.

¥ In EC-COI-86-14, cited above, dealing with a vendor’s
offer to sell Jaw enforcement officers new cars at $100
"over invoice, "the Commission stated,

A discount which is available to a discrete public
group, such as law enforcement officers, raises a
conflict under §23 because the discount is given
solely because the recipients are public officials
and for oo other reason. See EC-COI-83-4,
There is no statutory authorization or other
justification for providing to law enforcement
officers a privilege which is not available to
private citizens or other public officials. The
discount is unwarranted because it is a privilege
"not properly available to similarly situated
individuals, such as members of private groups
and other public employees™ [footnote omitted].

Y See, e.g., In re U.S. Trust, 1988 SEC 386 (systemic
problem with banks wining and dining municipal
treasurers); and In re Whalen, 1991 SEC 514 ("ticket
fixing"), both of which were resolved with public
enforcement letters.




COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 462

IN THE MATTER
OF
ROBERT BURGMANN

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Robert Burgmann (Mr. Burgmann)
pursuant to §5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented
to final Commission order enforceable in the Superior
Court, pursuant to G.L. ¢. 268B, §4().

On December 10, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Mr. Burgmann. The Commission
has concluded its inquiry and, on February 23, 1993,
by a majority vote, found reasonable cause to believe
that Mr. Burgmann violated G.L. c. 268A.

The Commission and Mr. Burgmann now agree to
the following findings of fact and conclusions of law:

1. Mr. Burgmann was, during the time here
relevant, the Sandwich Planning Board Chairman, As
such, Mr. Burgmann was a municipal employee as that
term is defined in G.L. c. 268A, §l1.

2. "RUCK" systems are nitrate reducing septic
systems. SE RUCK Systems Inc. (SE RUCK) is a
Massachusetts corporation licensed to design the
RUCK system in Massachusetts for the patent holders.
For several years, SE RUCK attempted to obtain the
Department of Environmental Protection's (DEP)
approval for installation of the RUCK system in
Massachusetts.

3. During the time here relevant, Mr. Burgmann
was an officer, director, employee and 20% owner of
SE RUCK.

4. Ryder Woods Associates (Ryder Woods) was

the developer of a proposed 76 single-family unit

affordable housing subdivision in Sandwich.

5. On February 13, 1990, the Sandwich Zoning
Board of Appeals (ZBA) granted Ryder Woods a
comprehensive permit with 29 conditions to build the
above-mentioned development. Due to the fact that

the proposed project was located in a zome of
contribution to a public water supply; that the project
itself would not be serviced by town water but by
individual wells; and concerns regarding nitrate
loading created by this development, the ZBA imposed
condition #26 which provided as follows:

Should DEP authorize the utilization of a septic
system designed to reduce nitrate loading!/ prior to
the completion of the development then the
applicant shall be required to install these new type
systems. No septic system shall be required to be
removed after it has been installed.?

6. On January 29, 1991, Mr. Burgmann, as
Planning Board Chairman, wrote 2 memorandum on
Planning Board stationery to the Board of Health
(BOH) Chairman stating:

This letter is to inform the BOH that the DEP has
recently approved a nitrate reducing system.,
Condition #26 of the Ryder Woods Associates
comprehensive permit requires all homes in the
development shall be serviced by a nitrate
reducing septic system. Therefore, the Planning
Board requests, that the BOH require the
developers to adhere to this Condition.

7. Depending upon the number of RUCK systems
that would have been required to have been installed
at the Ryder Woods project, the average fee per unit
that would have been generated for engineering
services by SE RUCK would have been between $200
and $500.

8. Mr. Burgmann, as a 20% shareholder, would
ultimately have been a beneficiary of the fees
generated by this project.

9. In a March 26, 1991 letter to Ryder Woods,
the ZBA stated that it was not requiring Ryder Woods
to install the RUCK system.

10. Section 19 of G.L. c. 268A, except as
permitted by paragraph (b),2' prohibits a municipal
employee from participating?’ as such an employee in
a particular matter?’ in which to his knowledge he has
a financial interest.

11.  The determination or decision by the ZBA
as to whether it would require the installation of a
nitrate reducing septic system in the Ryder Woods
affordable housing project in accordance with
condition #26 was a particular matter in which the
town had a direct and substantial interest.
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12, Mr. Burgmann, by writing the January 29,
1991 memorandum to the BOH advocating installation
of the RUCK system, was personally and substantially
involved as the Planning Board Chairman in the just
described particular matter. Therefore, he participated
in that matter.

13, Mr. Burgmann, as an officer, director,
employee and 20% owner of SE RUCK, had a
financial interest in seeing the RUCK system installed
in the Ryder Woods affordable housing project. Mr.
Burgmann was aware of that financial interest.

14, Therefore, by writing the January 29, 1991
memorandum to the BOH, Mr. Burgmann participated
as chairman of the Planning Board in a particular
matter in which he had a financial interest, thereby
violating §19.

In view of the foregoing violation of G.L. c. 268A
by Mr. Burgmann, the Commission has determined
that the public interest would be served by the
disposition of this matter without further

enforcement proceedings, on the basis of the following
terms and conditions agreed to by Mr. Burgmann:

(1) that Mr. Burgmann pay to the Commission the
sum of one thousand ($1,000.00) as a civil penalty
for violating G.L. c. 268A, §19;

(2) that Mr, Burgmann waive all rights to contest
the findings of fact, conclusions of law and terms
and conditions contained in this Agreement in this
or any other related administrative or judicial
proceeding to which the Commission is or may be

a party.
Date: March 15, 1993

V' *Nitrate loading™ refers to nitrates produced by septic
systems which can poliute the ground water.

¥ Mr. Burgmann did not participate in the drafting of this
condition nor is there any evidence that he did anything
which would have influenced the ZBA to impose this
condition. The project was modified and as reduced would
generate 7.8 P.P.M. of nitrates, which was 56% higher
than levels recommended by the Cape Eccnomic and
Development Commission and the Cape Cod Commission.
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' None of those exemptions applies here.

4 rPparticipate,” participate in agency action or in a
particular matter personally and substantially as a state,
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county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 268A, §1().

# "Particular matter,” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
sccusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powess, duties, finances and property. G.L. c. 268A,

§1(k).

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 463

IN THE MATTER
OF
ROBERT DONALDSON

DI ITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Rebert Donaldson (Mr. Donaldson)
pursuant to §5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a final
Commission order enforceable in the Superior Court
pursuant to G.L. c. 268B, §4().

On September 10, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c¢. 268A, by Mr. Donaldson. The Commission
concluded its inquiry and, on January 26, 1993, voted
to find reasonable cause to believe that Mr. Donaldson
had violated G.L. c. 268A.

The Commission and Mr. Donaldson now agree to
the following findings of fact and conclusions of law:

1. Mr. Donaldson served as the Tolland Health
Agent from 1985 until 1991. Mr. Donaldson was
appointed to this position by the Tolland Board of
Selectmen, who are also the town’s board of health.
At the times here relevant, the position of health agent
was a part-time position, which was unpaid except for
the receipt of certain fees, including primarily those
described below. Mr. Donaldson was also a Tolland
Selectman and Board of Health member from 1983 to



1989. These positions were part-time and only
nominally paid. As the Tolland Health Agent and as
a selectman and board of health member, Mr,
Donaldson was a municipal employee as that term is
defined in G.L. c. 268A, §1(g).

2. During the times here relevant, Mr. Donaldson
was self-employed as a real estate broker and was the
owner, with his wife, of the real estate firm Misty
Mountain Realty (Misty Mountain), which was then
located in Tolland. During the period here relevant,
Misty Mountain was the only real estate firm located
in Tolland and did business in Tolland and neighboring
communities.

3. As Tolland Health Agent, Mr. Donaldson’s
primary duty was to witness percolation tests {perc
tests) of land to determine whether the land was
suitable for the installation of a subsurface sewage
disposal system (septic system) and was thus buildable.
As the town's perc test witness, Mr. Donaldson’s role
was that of an observer to make sure that the right
property was tested and that the engineer or sanitarian
doing the test conducted it properly according to Title
V (the State Sanitary Code) and local ordinances. For
each perc test he witnessed, Mr. Donaldson was paid
a fee by the landowner or other person having the test
conducted. The witness fee ranged from
approximately $50 to approximately $100 during the
time that Mr. Donaldson was health agent. This fee
was paid to Mr. Donaldson regardless of the outcome
of the perc test.

4. As a real estate broker, it is Mr. Donaldson’s
established practice to advise any potential client
seeking to list land in Tolland or elsewhere for sale
with Misty Mountain that a successful perc test of the
land is required before he can represent it to potential
buyers as buildable land.Y While he was the Tolland
Health Agent, Mr. Donaldson routinely gave such
advice to potential clients and then witnessed perc tests
of the land as health agent. Mr. Donaldson would
then, if the tests were successful, accept the listing of
many of these properties with Misty Mountain. In
addition, from time to time, Mr. Donaldson would
accept a listing of land with Misty Mountain prior to
the land being perc tested, and would then offer the
land for sale subject to it passing a perc test.
Subsequently, Mr. Donaldson would, as health agent,
witness the perc testing of the land.

5. Accordingly, while he was the Tolland Health
Agent, Mr. Donaldson engaged in a repeated pattern
or practice of witnessing perc tests on land that was
already listed for sale with his private real estate firm
and of witnessing perc tests on land with the

knowledge or expectation that the land would be
subsequently listed for sale with his firm if it perced
successfully.? In many cases, Mr. Donaldson’s firm
brokered the sale of the land in question and received
a broker’s commission. Thus, for example:¥

(a) in or about June 1987, Mr. Donaldson as
health agent witnessed successful perc tests on four
Tolland iots (10 Colebrook River Rd., EO-19, TS-
20 and TT-39) that were already listed with Misty
Mountain (Misty Mountain brokered the sales of
the first three lots in 1987 and the sale of the
fourth lot in 1988);¥

(b) in or about June 1987, Mr. Donaldson as
health agent witnessed successful perc tests on five
Tolland lots (OPT-4, TF-5, ON-28, TT-30 and
TT-32) and then, in July 1987, Misty Mountain
entered into listing agreements for those lots
(Misty Mountain brokered the sales of these five
lots in 1987);

(c) on or about August 10, 1987, Mr. Donaldson
as health agent witnessed successful perc tests on
a Tolland lot (8 Burt Hill Rd.) and, on or about
August 28, 1987, Misty Mountain entered into a
listing agreement for the property (Misty Mountain
brokered the sale of this lot in 1988);

(d) in or about June 1988, Mr. Donaldson as
health agent witnessed successful perc tests on lot
SV-17 in Tolland, which was already listed for
sale with Misty Mountain (Misty “Mountain
brokered the sale of this lot in 1988); and

(e) in or about July 1989, Mr. Donaldson as health
agent witnessed successful perc tests on as many
as five lots on Clubhouse Road in Tolland owned
by Nick Bonadies (Bonadies) that Bonadies either
had already listed for sale with Misty Mountain or
as to which Mr. Donaldson and Bonadies had an
understanding that they would be listed for sale
with Misty Mountain (Misty Mountain brokered
the sales of two of these lots in 1989).¢/

6. Except as otherwise permitted by that section,
G.L. c. 268A, §19, in relevant part, prohibits a
municipal employee from participating, as such, in a
particular matter in which he or a business
organization in which he is serving as an officer,
director or employee has a financial interest. None of
the exceptions to G.L. c. 268A, §19 applies in this
case.
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7. The perc tests of the land referred to above
were particular matters within the meaning of G.L. c.
268A.Z Mr. Donaldson had a financial interest within
the meaning of G.L. ¢. 268A¥ in the perc tests of land
that was either listed for sale with Misty Mountain or
which he had an understanding or a reasonable
expectation would be listed for sale with Misty
Mountain, if it perced successfully, in that Mr.
Donaldson stood to sell and receive commissions on
land which passed a perc test. Mr. Donaldson was
aware of this financial interest at the time he witnessed
the perc tests of the land referred to above. While
Mr. Donaldson did not conduct the perc tests himself,
his witnessing of those perc tests as the official
representative of the town board of health was personal
and substantial participation in the tests for the
purposes of G.L. c. 268A.

8. Thus, by witnessing, as the Tolland Health
Agent, perc tests of land which was already listed for
sale with Misty Mountain or which he had an
understanding or expectation would be so listed if it
perced successfully, as described above, Mr.
Donaldson participated officially, as health agent, in
particular matters in which he had a financial interest.
In so doing, Mr. Donaldson violated §19.

In view of the foregoing violation of G.L. c.
268A, §19 by Mr. Donaldson, the Commission has
determined that the public interest would be served by
the disposition of this matter without further
enforcement proceedings, on the basis of the following
terms and conditions agreed to by Mr. Donaldson:

(1) Mr. Donaldson will pay to the Commission
the sum of two thousand dollars ($2,000.00) as a
civil penalty for violating G.L. c. 268A, §19;

(2) Mr. Donaldson will pay to the Commission
the sum of one thousand dollars ($1,000.00) as
restitution of the perc test witness fees he received
in violation of G.L. c. 2684, §19; and

(3) Mr. Donaldson waives all rights to contest the
findings of fact, conclusions of law, and terms and
conditions contained in this Agreement in this or
any related administrative or judicial proceeding to
which the Commission is or may be a party.

Date: March 24, 1993
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Y It is also Mr, Donaldson's practice to advise persons
seeking to buy land through Misty Mountain to have the
land perc tested £s a condition of purchase.

2 Not all of the perc tests witnessed by Mr. Donaldson on
land listed for sale with Misty Mountain, or expected to be
listed for sale with Misty Mountain if the land perced
successfully, were successful.

¥ Generally, the commission received by Misty Mountain
was 10% of the selling price.

¥ This Disposition Agreement imposes sanctions only with
regard to Mr. Donaldson’s actions in witnessing perc tests
since 1987, as the Commission’s statute of limitations, 930
CMR 1.02(10)(f), bars the Commission’s sanctioning of
violations which occurred more than six years ago.

¥ No broker’s commission was received by Misty Mountain
for the sale of lot EO-19, which was purchased by Mr.
Donaldson and his wife.

£ As the Tolland Health Agent, Mr. Donaldson received
approximately $1,000 in fees for witnessing the perc tests
on the lots referred to in paragraph 5.

¥ Section 1(k) of G.L. c. 268A, in pertinent part, defines
"particular matter” to include any "... application,
submission ... decision, determination, finding ..."

¥ "Financial interest” means any economic interest of a
particular individual that is not shared with a substantial
segment of the population of the municipality. See Graham
v. McGrail, 370 Mass. 133 N.E. 2d 888 (1976). This
definition has embraced private interests, no matter how
small, which are direct, immediate or reasonably
foreseeable. See EC-COI-84-98. The interest can be
affected in either a positive or negative way. See EC-COI-
84-96.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 464

IN THE MATTER
OF
ROLAND SEGUIN

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Roland Seguin (Mr. Seguin)
pursuant t0 §5 of the Commission’s Enforcement



Procedures. This Agreement constitutes a consented
to final order enforceable in the Superior Court,
pursuant to G.L. c. 268B, §4()).

On February 23, 1993, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Mr. Seguin. The Commission has
concluded its inquiry and, on March 30, 1993, found
reasonable cause to believe that Mr. Seguin violated
G.L. c. 268A.

The Commission and Mr. Seguin now agree to the
following findings of fact and conclusions of law:

1. Mr. Seguin was, during the time relevant, an
elected member of the Town of Fairhaven Tourism
Committee. As such, Mr. Seguin was a municipal
employee as that term is defined in G.L. c. 268A, §1.

2. The Fairhaven Tourism Committee
(Committee) was established by the Fairhaven Board
of Selectmen in 1984 to promote tourism in Fairhaven.

3. During the time here relevant, Mr, Seguin was
a novelty items salesperson. The companies Mr.
Seguin represented sold various items including
commemorative plates. Mr. Seguin received, on
average, a 10% commission on any sales he made.

4. In 1984, the Committee was looking to raise
enough funds to create a map and brochure of the
town. Mr. Seguin proposed the Committee sell a
series of commemorative plates to raise the necessary
funds.

5. Mr. Seguin, sometimes alone, and at times in
conjunction with another Committee member, made
each decision to purchase the plates and pay the bilis
on behalf of the Committee.

6. In each of the years 1984 through 1988 and in
1991, the Committee purchased a total of
approximately $6,000 in plates from companies Mr.
Seguin represented.

7. Mr. Seguin, as a salesperson for the
companies, earned approximately $600 in commissions
on these sales.

8. Except as otherwise permitted by that section,’
General Laws c¢. 268A, §19 prohibits a municipal
employee from participating as such in a particular
matter in which to his knowledge he has a financial
interest.

9. The decisions to purchase the plates on behalf
of the Committee were particular matters.?

10. Because Mr. Seguin, either with another
Committee member or individually as a Committee
member, made those purchasing and payment
decisions, he participated?’ in these particular matters.

11. Mr. Seguin knew he had a financial
interest in these particular matters because he stood to
make a 10% commission on each such sale.

12. Therefore, by participating in the
purchasing and payment decisions as described above,
Mr. Seguin repeatedly participated in particular
matters as a Committee member in which to his
knowledge he had a financial interest, thereby
violating §19.

13. In Spring 1992, the Fairhaven Selectmen
removed Mr. Seguin from the Fairhaven Tourism
Committee.

14, The Commission has no evidence to
suggest that Mr. Seguin was aware that his actions .
violated G.L. c. 268A when he participated in the
commemorative plate purchases.

In view of the foregoing violations of G.L. c.
268A by Mr. Seguin, the Commission has determined
that the public interest would be served by the
disposition of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Mr. Seguin:

(1) that Mr. Seguin pay to the Commission the
sum of seven hundred and fifty dollars ($750) as
a civil penalty for violating G.L. c. 268A, §19;

(2) that Mr. Seguin disgorge the economic benefit
he received by violating G.L. c. 268A, §19,
namely the $600 in commissions he earned; and

(3) that Mr. Seguin waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.
DATE: April 9, 1993

1" None of the exceptions applies.

¥ “Particular matter," any judicial or other proceeding,
application, submission, request for a ruling or other
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determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 2684,

§1(k).

¥ rParticipale,” participate in agency action or in a
particular matter personally and substantjally as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 2684, §1(j).

# Jgnorance of the law is no defense to a violation of G.L.
c. 268A. Jn re Doyle, 1980 SEC 11, 13, See also, Scola
v. Scola, 318 Mass. 1, 7 (1945).

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 465

IN THE MATTER
OF
ANTHONY BENEVENTO

1) | ITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Anthony Benevento (Benevento)
pursuant to §5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented
to final order enforceable in the Superior Court,
pursuant to G.L. c. 268B, §4().

On September 10, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Benevento. The Commission has
concluded its inquiry and, on March 30, 1993, found
reasonable cause to believe that Benevento violated
G.L. c. 268A.

The Commission and Benevento now agree to the
following findings of fact and conclusions of law:

1. Benevento was, during the time relevant,
an elected member of the Board of Assessors of the
Town of Swampscott (Board). As such, Benevento
was a municipal employee as that term is defined in
G.L. c. 2684, §1.
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2, The Board is composed of three elected
members responsible for the valuation of real estate
for tax purposes.

3. In 1984, Benevento purchased a house at 86
Blodgett Avenue in Swampscott. The house had an
ocean view.

4. In 1985, Peter McCarriston (McCarriston) was
interested in purchasing 84 Blodgett Avenue, which
was at the time a vacant lot situated between
Benevento’s house and the ocean.

5. Based upon a letter from an attoméy,
Benevento believed the parcel at 84 Blodgett Avenue
was an unbuildable lot.

6. McCarriston asked his friend, Attorney
William Dimento (Dimento), if the lot was buildable.
Dimento researched the history of the parcel and
determined that the lot was grandfathered and
therefore buildable.

7. Later in 1985, McCarriston purchased the lot
and obtained the appropriate building permits.
McCarriston built a house on the lot which partially
blocked Benevento’s view of the ocean from bhis
house.

8. During construction of McCarriston’s house
and for the next few years thereafter, discussions
occurred between Benevento and McCarriston
concerning Benevento’s access to the beach over
McCarriston’s property. McCarriston’s and
Benevento’s versions differ as to whether McCarriston
promised Benevento beach access rights. Ultimately,
McCarriston did not deed a right of way to Benevento.

9. Dimento advised McCarriston throughoutthese
right-of-way discussions.

10. At all relevant times herein, Thomas
Belhumeur (Belhumeur) was a close friend and
business associate of McCarriston. Benevento was
aware of McCarriston’s and Belhumeur’s friendship.
Belhumeur joked about McCarriston’s house biocking
Benevento's ocean view at Rotary Club meetings.V

11.  In the fall of 1990, Patriot Properties, a
professional appraisal firm, re-evaluated the
approximately 5,500 Swampscott properties for tax
purposes.

12. Patriot Properties gave a copy of the
preliminary valuations to the Board on October 9,
1990. Those valuations generally reflected an across-



the-board decrease (averaging approximately 10%) in
residential property values,

13. On October 23, 1990, the Board voted to
accept the valuations,

14, Later on October 23, 1990, Benevento
unilaterally increased the valuation of McCarriston’s
84 Blodgett Avenue house from $602,100 to $694,600
and increased the valuation of Dimento’s 64 Bay View
Drive house from $371,600 to $414,600.

15. On October 27, 1990, Benevento
increased the valuation of Belhumeur’s 423 Puritan
Road house from $443,000 to $461,700.

16. Benevento only increased four of the 5,500
valuations.¥

17. Although the procedures were not in
writing, the Board’s standard policy at the relevant
time required a majority vote to change any valuation.
The other assessors were not aware of the increases
Benevento made to the valuations.

18. On November 27, 1990, Patriot Properties
submitted the valuations to DOR.

19, After the tax bills with the final valuations
were released in January 1991, the increases
Benevento made to the valuations were discovered.

20. In February 1991, McCarriston, Dimento
and Belhumeur applied to the Board for and obtained
(with Benevento abstaining) abatements of the above
increases.

21. In July 1991, Benevento, Dimento and
Assessor Ernest Mazola met to discuss the above
increases. Dimento and Mazola testified that at this
meeting, Benevento stated, in effect, that he had made
the increases because he wanted to punish McCarriston
and Dimento; and he would do it again if he had the
opportunity. Benevento denies making this statement.

22. On March 1, 1992, Benevento resigned
from the Board.

23. On June 2, 1992, DOR released a report
concerning their investigation of the matter. The
report found that although it could not say the values
as increased by Benevento resulted in overvaluations,
the unprofessional manner in which the changes were
carried out, at the very least, gave the appearance of
impropriety.

24. G.L. c. 268A, §23(b)3) prohibits a
municipal employee from acting in & manner which
would cause a reasonable person, having knowledge of
the relevant circumstances, to conclude that any person
can improperly influence him or unduly enjoy his
favor in the performance of his official duties, or that
he is likely to act or fail to act as a result of kinship,
rank, position or undue influence of any party or
person.

25. On each occasion he increased the
valuations of McCarriston’s, Dimento’s and
Belhumeur’s properties, Benevento acted in a manner
which would cause a reasonable person with
knowledge of all the relevant circumstances to
conclude that he could be improperly influenced in the
performance of his official duties by his private
relationship with these individuals, thereby violating
G.L. c. 268A, §23(b)(3). This conclusion is based on
two factors: (1) he substantially deviated from standard
procedure - - he neither obtained a majority vote
authorizing the changes, or, for that matter, even
notified the other Board members of what he was
doing; and (2) at the time he made these changes,
Benevento was on bad terms with McCarriston,
Dimento and Belhumeur. This conclusion of undue
influence is underscored by the fact that these
valuations went up significantly when there was, with
the exception of one other property, an across-the-
board decrease in residential valuations.

In view of the foregoing violations of G.L. c.
268A by Benevento, the Commission has determined
that the public interest would be served by the
disposition of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Benevento: '

(1) that Benevento pay to the Commission the
sum of five thousand dollars {$5,000) as a civil
penalty for the violations of G.L. c. 268A,

§23(b)(3);

(2) that Benevento waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.
Date: April 28, 1993
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Y Benevento, McCarriston, Dimento and Belhumeur were
all Rotary Club members.

2’ Bepevento also unilaterally increased the valuation of
Peter Beatrice Jr.'s 39 Salem Street house from $192,500
to $214,700. Although Beatrice’s son owns an insurance
agency which competes with Benevento’s insurance agency,
Benevento’s motivation for increasing the father's property
valuation is unclear,

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 466

IN THE MATTER
OF
DOMINIC DIVIRGILIO

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Dominic DiVirgilio (DiVirgilio)
pursuant to §5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented
to final order enforceable in the Superior Court,
pursuant to G.L. c. 268A, §4(j).

On April 13, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into alleged violations of G.L. c. 268A, by DiVirgilio.
The Commission has concluded its inquiry and, on
April 13, 1993, by a unanimous vote, found
reasonable cause to believe that DiVirgilio violated
G.L. c. 268A, §§23(b)(2) and 23(b)(3).

The Commission and DiVirgilio now agree to the
following findings of fact and conclusions of law:

I

1. DiVirgilio was, during the time relevant here,
the Commissioner of the Dedham Department of
Public Works. As such, DiVirgilio was a municipal
employee as that term is defined in G.L. c. 268A, §1.

2. In November 1990, DiVirgilio partially
prepared, approved and submitted through channels for
payment an $825 invoice from John’s Autobody. The
November 14, 1990 invoice stated that John's
Autobody repaired the rear quarter panels and store
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boxes on DPW truck #8 (a Ford utility vehicle used by
the mechanics). In accordance with the invoice and a
payment voucher signed by DiVirgilio, the Town of
Dedham paid John's Autobody $825.

3. John’s Autobody performed no work to DPW
truck #8. In a February 1990 interview with
Commission staff, DiVirgilio asserted that he
mistakenly filled out the invoice, and that the work
was actually done to DPW truck #9 (the sewer
department’s flush truck). John's Autobody, however,
performed no work to truck #9.

4. General laws c. 268A, §23(b)(2) prohibits a
municipal employee from knowingly, or with reason
to know, using his official position to secure for others
unwarranted privileges of substantial value. By
securing for John’s Autobody $825 for work to a
DPW vehicle that had not been performed, DiVirgilio
violated G.L. c. 268A, §23(b)(2).

11

5. Since 1984, DiVirgilio has exclusively hired
John’s Autobody to perform autobody repairs to DPW
trucks. DiVirgilio has never sought price comparisons
from other shops for this work. In calendar year
1989, John's Autobody received $4,844.00 from the
Town of Dedham for the repair of six DPW vehicles.
In calendar year 1990, John’s Autobody received
$3,298.30 from the Town of Dedham for the repair of
seven DPW vehicles. Prior to John’s receiving
payment, DiVirgilio reviewed each of its invoices and
approved them for payment by endorsing a payment
voucher.

6. InlJuly 1990, John’s Autobody restored a 1969
Ford Galaxy owned by DiVirgilio. The value of the
work has been estimated to be between $1,500 -
$2,500. DiVirgilio states he paid $1,500 cash to
John’s Autobody for the work. Neither DiVirgilio,
nor John's Autobody, possesses a contemporaneously
produced written document, such as a receipt or an
invoice, that substantiates the $1,500 payment. Mr.
DiVirgilio’s credit union account, however, shows a
$1,000 withdrawal on July 17, 1990 and John’s
Autobody’s bank records indicate a $1,000 cash
deposit on July 18, 1990.

7. General Laws c. 268A, §23(b)(3) prohibits a
municipal employee from acting in 2 manner which
would cause a reasonable person, having knowledge of
the relevant circumstances, to conclude that any person
can improperly influence or unduly enjoy his favor in
the performance of his official duties.  The



Commission has consistently interpreted §23(b)(3) as
forbidding a public official from engaging in private
dealings with individuals whom they officially
regulate, See, e.g. In re Pezzella, 1991 SEC 523; In
re Keverian, 1990 SEC 460; In re Garvey, 1990 SEC
478. Such private dealings create the appearance that
the government vendor will give the regulating official
private services (here, discounted autobody work) it
would not otherwise provide, and that the vendor will
receive preferential treatment (here, DPW autobody
business) from the official. Thus, by having John’s
Autobody restore his Ford Galaxy, DiVirgilio violated

§23(b)(3).
Im

8. Since 1984, DiVirgilio has purchased diesel
fuel for the DPW exclusively from the Prevett Oil
Company. DiVirgilioc has never placed the DPW’s
diesel fuel business out to competitive bid, or ever
sought price comparisons from other fuel suppliers.
The DPW purchased $9,892.08 worth of fuel and
services from Prevett Qil in FY 1990, $8,092.56 in
FY 1991, and $6,522.10 in 1992.

9. The owner of Prevett Qil, Anthony Prevett,
and DiVirgilio are former classmates. They belong to
the same social organization and have vacationed
together at Mr. Prevett’s Florida home.

10, Chapter 5 of the Dedham town by-law
requires all town purchases exceeding $4,000 to be
awarded pursuant to a written bid following an
advertisement in a local newspaper.

11. As discussed earlier, §23(b)(2) prohibits a
municipal official from using his official position to
secure for another an unwarranted privilege of
substantial value. By purchasing diesel fuel totalling
over $25,000 over a three year period from a friend’s

company in contravention of competitive bid laws,

DiVirgilio violated §23(b)(2).
v

12, In December 1991, DiVirgilio allowed the
Struzziery Construction Company to use the DPW
cement mixer on a private job it was performing in the
Riverdale section of Dedham. The cement mixer

remained in the Struzziery Construction Company's .
The construction

possession until February 1993.
company paid no rental fee to the DPW.

13. The DPW purchased the cement mixer
from the Parker - Danner Company for $1,700 in

1984. The Parker - Danner Company currently rents
a similar model for $255 per week, or $550 per
month,

14. By allocating public resources for the
private use of the Struzziery Construction Company,
DiVirgilio used his official position to secure for that
company an unwarranted privilege of substantial value
in violation of §23(b)(2).

In view of the foregoing violations of G.L. c.
268A by DiVirgilio, the Commission has determined
that the public interest would be served by the
disposition of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed by DiVirgilio:

(1) that DiVirgilio pay to the Commission the
sum of $2,000 as a civil penalty for violating
§23(b)(2) by knowingly, or with reason to know,
using his official position to secure for John's
Autobody an unwarranted privilege of substantial
value, to wit, an $825 payment for work it did not
perform; and

(2) that DiVirgilio reimburse the Town of
Dedham $825 for the payment made to John's
Autobody; and

(3) that DiVirgilio pay to the Commission the
sum of $1,000 as a civil penalty for violating G.L.
c. 268A, §23(b)(2) by purchasing diesel fuel for
the DPW from the Prevett Oil Company without
following proper bidding procedures while, at the
same time, he had a private social relationship
with the owner of Prevett Oil; and

(4) that DiVirgilio pay to the Commission a sum
of $500 as a civil penalty for violating G.L. c.
268A, §23(b)(2) by allowing the Struzziery
Construction Company the private use of the DPW
cement mixer; and

(5) that DiVirgilio waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.
Date: April 29, 1993
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COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 468

IN THE MATTER
OF
ROBERT COLUMBUS

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
(Commission) and Robert Columbus (Mr. Columbus)
pursuant to §5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented
to final order enforceable in the Superior Court,
pursuant to G.L. c. 268B, §4().

On September 10, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Columbus. The Commission has
concluded its inquiry and, on March 30, 1993, found
reasonable cause to believe that Columbus violated
G.L. c. 268A. On May 21, 1993, the Commission’s
Enforcement Division issued an Order to Show Cause,
commencing adjudicatory proceedings. The Order to
Show Cause alleged that Columbus violated G.L. c.
268A, §19 by issuing building permits to himself or
his sons. On May 25, 1993, the Enforcement Division
and Columbus informed the Commission that they
proposed to resolve the matter.

The Commission and Columbus now agree to the
following findings of fact and conclusions of law:

1. Atall relevant times, Columbus was employed
as a building inspector for the Town of Stoneham. As
such, Columbus was a municipal employee as that
term is defined in G.L. c. 268A, §1(g).

2. Columbus’ official duties as the Stoneham
Building Inspector include the issuing of building
permits for construction being done in the town and
ensuring all work performed pursuant to such permits
complies with local building codes.

3. At all relevant times, Columbus owned
property at 1 Brookbridge Road in Stoneham, his son
Stephen Columbus (Stephen) owned Stoneham
properties at 25 Washington Street and 76 Williams
Street, and his son Robert Columbus (Robert) owned
Stoneham property at 86 Pleasant Street.
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4. On the following dates, and at the places
indicated, Columbus, in his capacity as Stoneham
Building Inspector, issued the following building
permits:

(a) a November 6, 1987 building permit to
Stephen for 25 Washington Street for a re-roof;

(b) a November 6, 1987 building permit to
Robert for 86 Pleasant Street for a kitchen
addition;

(c) an April 24, 1990 building permit to Stephen
for 76 Williams Street for a re-roof and interior
alterations; and

(d) an August 29, 1991 building permit to a
contractor for Columbus’ property at 1
Brookbridge for a re-roof.Y/

5. Section 19 of G.L. c. 268A, except as
permitted by paragraph (b),# prohibits a municipal
employee from participating as such an employee in a
particular matter in which to his knowledge he or an
immediate family member has a financial interest.

6. The decisions to issue the building permits
described in paragraph 4, above, were particular
matters.

7. As set forth in paragraph 4, above, Columbus
participated as a building inspector in those particular
matters by issuing the building permits.

.8. Either Columbus or one of his sons had a
financial interest in each of the foregoing building
permits.

9. Columbus, by issuing the building permits to
himself or his sons, as set forth in paragraph 4,
participated in his official capacity in particular matters
in which he knew he or an immediate family member
had a financial interest, thereby violating G.L. c.
268A, §19.%

10. In connection with the above-described
conduct, the Commission has found no evidence of
corrupt intent.#

In view of the foregoing violations of G.L. c.
268A by Columbus, the Commission has determined
that the public interest would be served by the
disposition of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Columbus:



(1) that Columbus pay to the Commission the sum
of seven hundred and fifty doliars ($750) as a civil
penalty for violating G.L. c. 268A, §19 as stated
above;

(2) that Columbus will act in conformance with
the requirements of G.L. c. 268A, §19 in the
future; and

(3) that Columbus waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreemeat in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.
Date: May 26, 1993

Y The Order to Show Cause included a November 19, 1990
building permit to Robert for 86 Pleasant Street for a
sunroom, woodbuming stove and temporary kitchen. The
Commission has decided not to pursue this matter based on
evidence that Columbus was out of state when the permit
issued and that his secretary typed his name in the signature
space in his absence.

# None of those exemptions apply here.

¥ Columbus was also involved in a significant controversy
in the spring of 1992, concerning a certificate of occupancy
for property owned by Stephen at 76 Williams Street. On
January 2, 1992, Columbus obtained a §19(b)(1) exemption
from the town administrator to participate as building
inspector in an addition Stephen was constructing at the
above property. (Section §19(b)(1)} provides that it shall
not be a violation of §19 "if the municipal employee first
advises the official responsible for appointment to his
position of the nature and circumstances of the particular
matter and makes full disclosure of such financial interest,
and receives in advance a written determination made by
that official that the interest is not so substantial as to be
deemed likely to affect the integrity of the services which
the municipality may expect from the employee.™)
Subsequently, questions arose concerning the size of the
addition and whether the structure violated zoning
regulations. On February 24, 1992, the town administrator
wrote a memerandum to Columbus stating, "Any future
requests for building permits involving your immediate
family (spouse, child, mother, father, sisters and brothers)
will be referred to this office because you are the only
Building Inspector for the Town of Stoneham. 1 have

previously felt that having only one Building Inspector

would necessitate your issuance of permits for everyone
including family members. Upon reflection and advice, 1
will appoint an Acting Building Inspector to issue future
building permits to resolve any question for the potentizl of
either a conflict of interest or the applicability of a concept

of ‘necessity’ resulting from one Building Inspector.” On
March 7, 1992, a local inspector appointed by the town
administrater denied Stephen's application for a certificate
of occupancy and issued a cease and desist order.
According to Columbus, on April 7, 1992, Columbus,
relying on advice he received from private legal counsel
indicating he could do so, signed a certificate of occupancy
for 76 Williams Street but did not physically deliver the
certificate to Stephen. The town administrator suspended
Columbus for planning to issue the certificate of occupancy
in violation of his directive. On April 14, 1992, Columbus
signed a letter to the town administrator stating, "I am
revoking the Occupancy Permit in recognition of the fact
that its issuance was inappropriate given your legitimate
contrary instructions as Town Administrator not to be
involved in this matter involving my son and not on the
specific merits as to whether a Certificate of Occupancy
should be issued.” Columbus contends that he signed the
letter in order to get his job back and without the benefit of
counsel.

Although the Order to Show Cause included the above
matter, the Commission has agreed to the proposal of the
Enforcement Division and Columbus not to pursue the
matter further because Columbus showed sensitivity to the
conflict issue by originelly seeking and obtaining a
§19(b)(1) exemption from his appointing authority, and
because the town administrator and Columbus immediately
tock action to remedy the situation. The Commission also
notes that Columbus acted in reliance on private legal
advice (albeit incorrect), although we point out, as we have
done in the past, that if a public employee involved in a
potentially serious conflict of interest situation seeks to rely
on a legal opinion as a shicld against action by this
Commission, the opinion must be from town counsel, in
writing and made a matter of public record, and forwarded
to the Commission for review pursuant to 930 CMR
1.03(3). In re Lavoie, 1987 SEC 286, 287.

¥ Corrupt intent is not an element of a §19 violation.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 469

IN THE MATTER
OF
LEONARD MACH
DI N AGREEMENT
This Disposition Agreement (Agreement) is

entered into between the State Ethics Commission
(Commission) and Leonard Mach (Mach) pursuant to
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§5 of the Commission’s Enforcement Procedures.
This Agreement constitutes a consented to final order
enforceable in the Superior Court, pursuant to G.L. c.
268B, §4().

On November 5, 1992, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Mach. The Commission has
concluded its inquiry and, on April 27, 1993, found
reasonable cause to believe that Mach violated G.L.. c.
268A.

The Commission and Mach now agree to the
following findings of fact and conclusions of law:

1. Mach was, during the time relevant, the
Massachusetts Treatrnent Center at Bridgewater
(MTCB) Acting Administrator. He served in that
position from February 1991 to February 1992. As
such, Mach was a state employee as that term is
defined in G.L. c. 268A, §!.

2. Mach’s son, Gary Mach (Gary), became
employed at MTCB as a Mental Health Case Worker
in 1987. (The Commission knows of no evidence
indicating Mach played a role in the hiring of his son.)

3. In February 1991, Mach was appointed MTCB
Acting Administrator. As such, Mach became Gary’s
appointing authority.

4. In October 1991, the Department of Personnel
Administration (DPA) authorized MTCB to certify two
Mental Health Case Worker positions as temporary
certified civil employee positions.” Gary was only a
provisional civil service employee at the time,
Therefore, he was interested in obtaining one of these
appointments.

5. A Selection Committee (Committee)
interviewed each applicant and then recommended
Gary and another candidate for the appointments. In
doing so, the Committee found that the other six
candidates for the position, all of whom had obtained
higher scores on the DPA exam than Gary, failed to
meet the requirements for the appointment.

6. After receiving the recommendations from the
Committee, Mach signed the Entrance Requirement
Verification Forms indicating that all the candidates,
with the exception of his son and the other candidate
recommended for the appointments by the Commitiee,
failed to meet the entrance requirements.
Additionally, Mach also signed (as the appointing
authority) civil service forms indicating Gary and the
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other candidate recommended by the Committee were
selected for the Mental Health Case Worker
appointments,

7. Mach did not inform his appointing authority
that he would be signing these documents concerning
his son’s appointment. '

8. Section 6 of G.L. c. 268A, except as otherwise
permitted in that section,” provides in relevant part
that a state employee is prohibited from participating
as such an employee in a particular matter in which he
knows his immediate family¥’ has a financial interest.?/

9. The documents Mach signed associated with
his son’s appointment involved determinations which
were particular matters.®’

10. Because Mach signed these documents as his
son’s appointing authority, he participated® in these
particular matters,

11. Mach knew that his son had a financial
interest in obtaining the appointment because he knew
when he signed the above forms, that his son was
likely to be laid off if he did not receive certified
temporary employee status,

12. Therefore, by participating in the appointment
process as described above, Mach participated in
particular matters in which to his knowledge his son
had a financial interest, thereby violating G.L. c.
268A, §6.Z

In view of the foregoing violations of G.L. ¢.
268A by Mach, the Commission has determined that
the public interest would be served by the disposition
of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Mach:

(1) that Mach pay to the Commission the sum of
five hundred dollars ($500) as a civil penalty for
violating G.L. c. 2684, §6;¥ and

(2) that Mach waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.

Date: June 30, 1993




Y There are three different types of employees: (1)
permanent civil service employees; (2) temporary certified
civil employees; and (3) provisional employees. A
provisional employee has less senmiority than a temporary
certified civil service employee, and would be released
earlier if layoffs occurred.

Z' None of the exceptions applies here.

¥ "Immediate family," the employee and his spouse, and
their parents, children, brothers and sisters. G.L. c. 268A,
§1(e).

¥ Section 6 goes on to state that a state employee, whose
duties would otherwise require him to participate in such a
particular matter, must advise the official responsible for
his appointment (the appointing official) and the
Commission in writing of the nature and circumstances of
the particular matter and fully disclose the financial interest.
Pursuant to §6, the appointing official is, upon receipt of
the employee's written disclosure, required to either assign
the matter to another employee, assume responsibility for
the matter himself, or make a written determination that the
financial interest in issue is not so substantial as to be
deemed likely to affect the integrity of the services which
the Commonwealth may expect from the employee, in
which case the employee is permitted to participate in the
matter. A copy of the appointing official’s determination
must be filed with the Commission by the appointing
official, who must also forward a copy of the determination
to the disclosing employee.

¥ "Particular matter,” any judicial or other proceeding,
application, submission, request for & ruling or other
determination, contract, clasim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,

§1(%).

& rParticipate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 268A, §1G).

Y 1t could be argued that Mach’s participation was
relatively ministerial in that he was oaly, in effect, rubber-
stamping decisions made by the Committee. In fact,
however, the DPA would not have accepted the job status
changes without Mach’s signature. Therefore, his was a
substantive, and not just a reporting role. See, e.g., In re
Muir, 1987 SEC 301 (state employee who participates in
son’s promotion by signing off and forwarding along the
chain of command a recommendation made by subordinates
viclated §6).

¥ While the Commission can impose up to a $2,000 fine
for each violation of §6, it has determined that a small fine
here properly reflects the mitigating factors. Thus: Mach
appears to have tried to distance himself from the decision-
making process when his son was involved, the Committee
made the key appointment decisions, and there is no
evidence that Mach attempted to influence the Committee’s
decision-making process. That it has insisted on a public
resolution and fine reflects the emphasis the Commission
places on proper compliance with §6’s disclosure and
exemption provisions. These provisions are more than
mere technicalities. They protect the public interest from
potentially serious harm. The steps of the disclosure and
exemption procedure - particularly that the determination
be in writing and a copy filed with the Commission -- are
designed o prevent an appeinting authority from making an
uninformed, ill-advised or badly motivated decision. See
In re Muir, supra at 302.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 473

IN THE MATTER
OF
RUSSELL SMITH

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
{Commission) and Russell Smith (Smith) pursuant to
§5 of the Commission’s Enforcement Procedures.
This Agreement constitutes a consented to final order
enforceable in the Superior Court, pursuant to G.L. c.
268B, §4(j).

On June 22, 1993, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Smith. The Commission has
concluded its inquiry and, on October 19, 1993, found
reasonable cause to believe that Smith violated G.L. c.
268A.

The Commission and Smith now agree to the
following findings of fact and conclusions of law:

1. Smith was, during the time relevant, the
Chairman of the Gay Head Board of Selectmen
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{Selectmen). As such, Smith was a municipal
employee as that term is defined in G.L. c. 2684, §1.

2. Smith’s brother, Hollis Smith (Hollis), also
lives in Gay Head.

3. On July 1, 1992, the federal Bureau of
Alcohol, Tobacco and Firearms (ATF) executed a
warrant to search Hollis’s home. The search resulted
in the seizure of narcotics and guns, and criminal
charges being brought against Hollis.

4, The Selectmen serve as the police
commissioners for the town. As such, the Selectmen
participate in hiring, firing and disciplinary actions
concerning police personnel and have the authority to
investigate, in conjunction with the police chief, police
action where necessary.

5. Shortly after the ATF search, Smith indicated
to others in town, including the other two selectmen
and the police chief, that he felt a certain Gay Head
police officer and the Island Drug Task Force
improperly initiated the action against his brother.

6. On July 13, 1992, some Gay Head residents
complained at the Selectmen’s meeting about the ATF
search.

7. On August 10, 1992, the Selectmen met in
executive session. Minutes from that meeting indicate
that Smith asked the police chief for an update
concerning the ATF search of Hollis’s home and an
explanation as to why a certain police officer was
chosen to represent the town in the matter. The
minutes also indicate that Smith wanted to know who
issued the warrant in the case and how ATF knew
there was a .222 caliber firearm in Hollis’s home.
According to the minutes, the other two selectinen felt
that it was not the selectmen’s place to question the
police concerning the validity of the search. The
discussion therefore ended.

8. After the meeting, town counsel told Smith
there was a conflict of interest if he participated in
matters involving the ATF search. Smith was advised
to avoid any matter involving the search warrant
executed at Hollis’s home. Smith agreed to have no
further involvement. The selectmen took no further
action concerning the matter.

9. Except as otherwise permitied in that section,
§19 of G.L. c. 268A prohibits a municipal employee
from participating as such an employee in a particular
matter in which to his knowledge an immediate family
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has a financial interest.t The potential or actual
controversy concerning the ATF search and any
subsequent action the selectmen acting as police
commissioners may have had to take concerning their
police officers’ involvement in that action was a
particular matter. As Hollis was facing pending
criminal charges as a result of the ATF search, he had
a financial interest in the Selectmen’s actions
concerning the search because his pending criminal
court case could have been affected (either by
discipline taken against the officer involved or the
questioning of the validity of the process). At all
relevant times, Smith was aware of his brother’s
financial interest. Smith participated® in the matter by
questioning, as a selectman, the ATF search and
process which resulted in his brother facing criminal
charges.

10. By acting as described above, Smith
participated as a selectinan in a particular matter in
which to his knowledge his brother had a financial
interest. Therefore, Smith violated §19.

In view of the foregoing violations of G.L. c.
268A by Smith, the Commission has determined that
the public interest would be served by the disposition
of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Smith:

(1) that Smith pay to the Commission the sum of
five hundred dollars ($500) as a civil penalty for
violating G.L. c. 268A, §19;

(2) that Smith will act in conformance with
requirements of G.L. c. 268A in his future
conduct as a municipal employee; and

(3) that Smith waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.
Date: October 19, 1993

YNone of the exceptions in §19 is relevant here.

¥G.L. c. 268A, §1(k) defines "particular matter” as
any judicial or other proceeding, application,
submission, request for a ruling or other
determination, contract, claim, controversy, charge,



accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the
general court and petitions of cities, towns, counties
and districts for special laws related to their
governmental organizations, powers, duties, finances

and property.

¥"Participate," participate in agency action or in a
particular matter personally and substantially as a
state, county or municipal employee, through
approval, disapproval, decision, recommendation, the
rendering of advice, investigation or otherwise. G.L.
c. 2684, §1G).

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 474

IN THE MATTER
OF
WILLIAM REINERTSON

DISPOSITION AGREEMENT

This Disposition Agreement (Agresment) is
entered into between the State Ethics Commission
(Commission) and William Reinertson (Reinertson)
pursuant to §5 of the Commission’s Enforcement
Procedures. This Agreement constitutes a consented
to final order enforceable in the Superior Court,
pursuant to G.L. c. 268B, §4().

On February 23, 1993, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Reinertson. The Commission has
concluded its inquiry and, on October 19, 1993, found
reasonable cause to believe that Reinertson violated
G.L. c. 268A.

The Commission and Reinertson now agree to the
following findings of fact and conclusions of law:

1. Reinertson was, during the time relevant, the
elected Town of Hopkinton Tree Warden. As such,
Reinertson was a municipal employee as that term is
defined in G.L. c. 268A, §1.

2. As the tree warden, Reinertson was responsible
for awarding contracts for tree work within the town,
supervising the performance of those contracts and
authorizing payment for work performed.

3. At all relevant times, Reinertson independently
owned and operated two tree maintenance and
landscaping companies, McDonald Tree Service and
McRein Tree Service.

4. Reinertson, in his capacity as Hopkinton Tree
Warden, awarded the following contracts to the above
companies:

FY 1987:
FY 1988:
FY 1989:
FY 1990:
and

e. FY 1991;

McDonald Tree Service, $3,226:%
McDonald Tree Service, $4,416;
McDonald Tree Service, $6,794;
McDonald Tree Service, $7,835;

BOo o

McRein Tree Service, $6,691.

5. Reinertson, as the Hopkinton Tree Warden,
was responsible for supervising whatever work was
performed by McDonald Tree Service and McRein
Tree Service pursuant to these contracts.

6. On behalf of McDonald Tree Service and
McRein Tree Service, Reinertson prepared and sent
the town bills for the above work. The bills were on
McDonald Tree Service stationery and listed a Natick,
Massachusetts address. The owner of the property at
the Natick address was a laborer for Reinertson who
had no financial interest in either McDonald Tree
Service or McRein Tree Service.

7. As tree warden, Reinertson verified that work
was done pursuant to the above contracts, authorized
payment of the bills he had himself submitted and
forwarded those bills to the selectmen for payment.
The town thereafter sent checks to the Natick address.
The owner of the property at that address contacted
Reinertson when the checks arrived. Reinertson
picked up the checks, endorsed them on the back using
the name of the laborer and deposited them into his
own personal checking account,

8. By using a Natick mailing address to bill for
work performed by McDonald Tree Service and
McRein Tree Service, Reinertson deliberately
concealed the fact that he had a financial interest in
those tree department contracts.

9. Section 19 of G.L. c. 268A prohibits a
municipal employee from participating as such an
employee in a particular matter in which to his
knowledge he has a financial interest,

10. The decisions to award the tree department
contracts, as well as the subsequent determinations that
the work was properly done and that the bills should
be paid as described above, were particular matters.
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11. As set forth above, Reinertson participated as
Hopkinton Tree Warden in those particular matters by
awarding, supervising and authorizing payment of
those contracts. Reinertson, as the owner of the
companies, had a financial interest in each of these
contracts.

12. Reinertson, by awarding, supervising and
authorizing payment of the above contracts,
participated in his official capacity in particular matters
in which he knew he had a financial interest, thereby
violating G.L. c, 268A, §19,

In view of the foregoing violations of G.L. c.
268A by Reinertson, the Commission has determined
that the public interest would be served by the
disposition of this matter without further enforcement
proceedings on the basis of the following terms and
conditions agreed to by Reinertson:

(1) that Reinertson pay the Commission the sum
of ten thousand dollars ($10,000.00) as a civil
penalty for the course of conduct violating G.L. c.
268A, §19 as stated above; and

(2) that Reinertson waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may be

a party.
Date: October 19, 1993

Y Reinertson lost his bid for re-election in 1992.

¥ Due to a lack of complete records, the contract
amounts are estimates.

COMMONWEALTH OF MASSACHUSETTS
STATE ETHICS COMMISSION

SUFFOLK, ss. COMMISSION ADJUDICATORY
DOCKET NO. 480

IN THE MATTER
OF
STANLEY BATES

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is
entered into between the State Ethics Commission
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{Commission) and Stanley Bates (Bates) pursuant to §5
of the Commission’s Enforcement Procedures. This
Agreement constitutes a consented to final order
enforceable in the Superior Court, pursuant to G.L. c.
268B, §4().

On October 19, 1993, the Commission initiated,
pursuant to G.L. c. 268B, §4(a), a preliminary inquiry
into possible violations of the conflict of interest law,
G.L. c. 268A, by Bates. The Commission has
concluded its inquiry and, on December 7, 1993,
found reasonable cause to believe that Bates violated
G.L. c. 268A.

The Commission and Bates now agree to the
following findings of fact and conclusions of law:

1. Bates was, during the time relevant, the Town
of Easton Police Chief. As such, Bates was a
municipal employee as that term is defined in G.L. c.
268A, §1.

2. During the time relevant, Bates’ son Gerry
owned and operated Eastern Sound & Security
Company (Eastern Sound) located in Easton. Eastern
Sound is in the business of automobile window tinting
and selling and installing car accessories. Gerry also
sold, as an independent agent, cellular phones.Y

3. In 1992 and 1993, Bates, acting as police
chief, authorized and approved the purchase of and
payment for $1,469 worth of goods and services for
the town from Gerry.?

4, The Commission has no evidence to suggest
that Bates was aware that his actions violated G.L. c.
268A when he participated in the purchase of goods
and services from his son.?

5. Except as otherwise permitted by that section,?’
General Laws c. 268A, §19 prohibits a municipal
employee from participating as such in a particular
matter in which to his knowledge he or an immediate
family member has a financial interest.

6. The decisions to purchase the goods and
services on behalf of the town were particular
matters.?’

7. Because Bates made those purchasing and
payment decisions, he participated® in these particular
matters.

8. Bates knew his son had a financial interest in
those particular matters because he stood to make a
profit on each such sale.



9. Therefore, by participating in the purchasing
and payment decisions as described above, Bates
repeatedly participated in particular matters as police
chief in which to his knowledge his son had a financial
interest, thereby violating §19.

In view of the foregoing violations of G.L. c.
268A by Bates, the Commission has determined that
the public interest would be served by the disposition
of this matter without further enforcement
proceedings, on the basis of the following terms and
conditions agreed to by Bates:

(1) that Bates pay to the Commission the sum of
five hundred dollars ($500) as a civil penalty for
violating G.L. c. 268A, §19;

(2) that Bates will act in conformance with
requirements of G.L. c¢. 268A in his future
conduct as a municipal employee; and

(3) that Bates waive all rights to contest the
findings of fact, conclusions of law and terms and
conditions contained in this Agreement in this or
any other related administrative or judicial
proceedings to which the Commission is or may

be a party.
Date: December 8, 1993

¥ Gerry received a $150 commission for each
telephone number sold.

¥ Gerry (either independently or through Eastern
Sound) provided the following tinting, telephone and
radio repair services to the Easton Police Department
or the town:

(a) October 8, 1992, $175.00 for window tinting;
(b) October 9, 1992, $175.00 for window tinting;

(c) November 2, 1992, $175.00 for window
tinting;

{(d) November 21, 1992, $75.00 for the labor
involved in removal and reinstallation of a car
telephone;

(e} April 5, 1993, $180 for 3 cellular telephones;

(fH) May 8, 1993, $40.00 for cellular telephone,
battery and charger;

(® May 9, 1993, $169 for AM/FM Cassette
($99.00), mounting kit ($10.00), antenna ($10.00)
and labor ($50.00);

(h) May 9, 1993, $40.00 battery charger; and

(i) May 30, 1993, $440.00 for 3 bag phones (3 @
$60.00 each = $180) and 3 battery chargers (3 @
$40.00 = $120.00), ! mobile phone ($100.00)
and 1 battery charger ($40.00).

¥ Ignorance of the law is no defense to a violation of
G.L. c. 268A. In re Doyle, 1980 SEC 11, 13. See
also, Scola v. Scola, 318 Mass, 1, 7 (1945).

¥ None of the exceptions applies.

¥ "Particular matter," any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the
general court and petitions of cities, towns, counties
and districts for special laws related to their
governmental organizations, powers, duties, finances
and property. G.L. c. 268A, §1(k).

& “Participate," participate in agency action or in a
particular matter personally and substantially as a
state, county or municipal employee, through
approval, disapproval, decision, recommendation, the
rendering of advice, investigation or otherwise. G.L.
c. 268A, §10).
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Summaries of Advisory Opinions
Calendar Year 1993

EC-COI-93-1 - Firefighters may not use official
resources to promote vendor sales of a product, unless
the use is authorized by a bylaw, or is an explicit
contract provision, or the municipality is provided with
reasonable reimbursement. Firefighters may not use
their official position or title to endorse a product on
behalf of a vendor.

EC-COI-93-2 - A non-profit corporation which will
enter a lease with a county to establish a hospital on
county land is not an instrumentality of the county for
purposes of G.L. c. 268A, §1(c).

EC-COI1-93-3 - The "Rule of Necessity” allows two
municipal planning board members to participate in a
particular matter in which they would otherwise be
prohibited from participating by §19(a). Generally,
the members would be prohibited from taking any
action in which a business organization, for which the
officials are serving as trustees, has a financial
interest; however, the "Rule of Necessity" may be
invoked since, without the two members’ participation,
the planning board would be unable to take any action
on the matter.

EC-COI-93-4 - A Selectman may hold two additional
municipal positions if the town’s other Selectmen
designate the two positions as being of "special
municipal employee” status and approve his holding of
the other positions, as
Alternatively, the Selectman must comply with the
conditions of the Selectman’s exemption.

EC-COI-93-5 - An agent of the Division of
Registration assigned to the Pharmacy Board of
Registration may be employed as a registered
pharmacist outside of his normal state working hours,
provided that he does not serve as the principal
pharmacist for the pharmacy and will therefore not
have dealings with any agency of the Commonwealth.
Under §6, as an agent for the Division, he may not
participate in inspections or investigations of the
pharmacy by which he is privately employed, or of
any of that pharmacy’s geographic competitors.

EC-COI-93-6 - Charitable solicitations by police
officers and police benevolent associations are
primarily regulated by G.L. c. 41, §98E, but are
further restricted by the "appearances” section of the
conflict of interest law. G.L. c. 268A §23(b)(2)

required by §20(d).

prohibits police officers, when soliciting for charitable
contributions, from exploiting their official position, or
implying that good or bad consequences might result
from a decision whether or not to donate; it also
prohibits police officers from appearing in uniform
while soliciting, using a municipal or other official
seal for the solicitation, or using other official
resources (e.g., telephones, copying machines, paid
time) to further the solicitation.

EC-COI-93-7 - Section 20 prohibits a full-time
municipal highway department employee from holding
the elected office of Alderman-at-Large, where as
Alderman-at-Large he will have either regulatory
control or will participate in the activities of the
municipal highway department.

EC-COI-93-8 - G.L. c. 268A §3 will not permit a
trade organization to provide legislators with an all-
expenses-paid day at a resort, if the legislators pay a
charitable contribution as an entrance fee, because the
charitable contribution is not earmarked towards and
does not cover the expenses of the event. Donations
by manufacturers or suppliers which will be used to
finance the event will violate §3 if each manufacturer,
at the time of its donation decision, knows that
legislators or other public officials will be attending
the event, if the manufacturer has an interest in
legislative business and if its contribution amounts to
$50.00 or more per invited guest.

EC-COI-93-9 - A former state employee cannot
receive private compensation in connection with
particular matters in which he participated as a state
employee. Where a company provides services that
the former employee is prohibited from providing
himself, mere investment income is not
"compensation” unless the individual is active in the
business. Such "compensation" (i.e., the proceeds
from the prohibited sources) must be segregated from
any pool of money which is used to pay the individual
his salary or to determine his share of profits. Finally,
fellow officers and shareholders of a corporation are
not "partners” of the former state employee for
purposes of §5(c), unless there is reason to disregard
the corporate entity.,

EC-COI-93-10 - Section 7 prohibits a full-time state
employee from being employed by a private vendor
pursuant to the vendor’s contract with the same agency
by which the state employee is employed.

EC-COI-93-11 - Generally, a state Legislator may,
upon the request of a public works contractor,
recommend various community organizations for the



contractor to work with on construction mitigation
issues. Similarly, the Legislator may recommend that
the contractor make financial contributions to
community organizations as part of its construction
mitigation measures. The Legislator may not take
such actions if he or a member of his immediate
family have a financial interest in the construction
project, the mitigation efforts, or the community
organizations; or if the Legislator is an officer, trustee,
partner, board member or employee of an involved
community organization.

EC-C0OI1-93-12 - The "municipal exemption" to §4
prohibits a paid municipal employee who is also an
employee in the Governor’s Office from voting on or
acting on any matter which is within the "purview” of
the Governor’s Office. Since the Governor’s purview
encompasses the entire Executive Branch, the purview
limitation will restrict the municipal employee to a
large degree. The municipal employee may wish to
relinquish his municipal salary, as the municipal
exemption restricts unpaid municipal employees only
in the narrow circumstances when he acts as agent for
a municipal agency or municipality. Thus, an unpaid
municipal employee who is also a state employee will
be subject to the "purview” limitation only where he
acts as an agent for the municipality or a municipal
agency.

EC-COI-93-13 - The "Rule of Necessity" allows a
Selectman to vote on the issuance of a liquor pouring
license, notwithstanding the Selectman’s own financial
interest. The Rule was applicable because a vacancy
on the Selectmen’s Board could not be filled in time
for the Board to comply with a statutorily mandated
time limit for acting on the matter. In a separate
question, a Selectman whose partner is landlord to a
liquor license applicant may act on the license
application, provided that the issuance or denial of the
license would not have a reasonably foreseeable impact
on the partner’s financial interests.

EC-COI-93-14 - The Commission re-affirms its
conclusion that $50.00 is the threshold to be used by
public employees in determining whether an item is
“of substantial value" for purposes of G.L. c. 268A §3
and §23.

EC-COI-93-15 - A Town Selectman, who is also part
owner of an engineering and surveying business, is
prohibited by §17(a) from receiving compensation
related to the preparation of documents which will be
submitted to Town agencies. The Selectman is also
prohibited, by §17(c), from placing his professional
seal on documents which will be submitted to Town

agencies, or otherwise acting as agent for clients
appearing before Town boards.

EC-COI1-93-16 - A former state manager who
participated in the development of a bid process is
prohibited by §5(a) from receiving private
compensation, related to a contract awarded under the
bid process, even though the contract was awarded
several months after the employee left state service.

EC-COI-93-17 - A Selectman who is also a teacher
cannot re-negotiate a Town Manager’s contract (where
re-appointment or conditions upon which a Manager
can continue employment are at issue), but he may
participate in the evaluation of the Manager's
performance (where the Manager’s re-appointment is
not at issue).

EC-COI-93-18 - A full-time municipal employee is
not ordinarily eligible for "special municipal
employee” status, even where his hours are not 9:00
am. to 5:00 p.m. A full-time "regular" municipal
employee who does not fit all of the requirements of
§20(b) may not hold a second position with the same
municipality.

EC-COI-93-19 - A full-time municipal employee may
provide services to more than one municipal agency,
when all duties to be performed are considered part of
a single employment contract., If the employee is
elected Selectman, she will [1] be required to obtain
an exemption under §20(d) if she wishes to receive
compensation for her appointed position; and [2] be
unable to participate in any matters relating to her
employment as Assistant to the Selectmen’s Board.
Further, if she is elected Selectman, her future re-
appointment as Assistant must be approved by a vote
of Town Meeting members, under the restrictions of
§21A.

EC-COI-93-20 - An appointed Town Sewer
Commissioner, who also owns several undeveloped
acres of land on which he is planning to build
residential units, has a financial interest in potential
new sewer regulations and therefore may not
participatein adopting the new regulations unless he
receives prior, written approval from his appointing
authority, as required by §19(b)(1).

EC-COI-93-21 - Members of school councils,
established by the Education Reform Act of 1993, are
considered "municipal employees” within the definition
of G.L. c. 268A §1(g). Elected members of school
comumittees may also serve on school councils without
violating §17(c), §19, or §20. Note that, in the



instance where a school committee member is
appointed rather than elected, the member would have
to receive a §20(b) or §20(d) exemption in order to
also serve as a member of a school council. Principals
and teachers may serve as members of school councils
without violating §20.

EC-COI-93-22 - Members of a Governor’s advisory
council are not considered “state employees” or
"special state employees" for the purposes of the
conflict of interest law. Members of the council
principally serve to provide the Governor with outside
viewpoints and advice, and do not perform tasks
ordinarily expected of state employees.

EC-COI-93-23 - A municipal agency may enforce, as
personnel policy, ethics standards that are more
stringent than G.L. c. 268A.

EC-COI-93-24 - G.L. c. 268A and c. 268B would
regulate the private law practice of a potential
appointee to the State Ethics Commission. The
potential appointee would be unable to take any official
action on matters involving clients represented by her
private law firm. Fellow members and associates of
her firm are not "partners” for the purposes of §5(d),
unless there is reason to disregard the corporate entity.

EC-FD-93-01 - Two county Deputy Sheriffs were
properly designated as "public employees" required to
file annual statements of financial interest.
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CONFLICT OF INTEREST OPINION
EC-COI-93-1

FACTS:

You are the Chief of a municipal fire departiment
in the Commonwealth. Two trade shows are held in
Massachusetts for Fire Chiefs and are sponsored by
the New England Association of Fire Chiefs, Inc. and
the New England Division of the International
Association of Fire Chiefs. These shows include over
100 vendor companies who exhibit fire apparatus, fire
fighting equipment, emergency medical equipment,
fire dispatching equipment and ambulances.

After a community receives delivery of a piece of
new or refurbished equipment, the vendor may request
that the equipment be displayed at a trade show. It is
common practice for a Fire Chief to transport the
equipment to the show and to use on-duty firefighters
who remain at the show with the equipment. The
vendor does not provide travel expenses or
reimbursement for this service.

QUESTION:

Does G.L. c. 268A permit firefighters to lend
official resources to a vendor for sales purposes or to
provide an endorsement of a particular vendor?

ANSWER:

Firefighters may not use official resources (such as
equipment and personnel) to promote vendor sales of
a product, unless the use is authorized by a bylaw, or
is an explicit contract condition, or the municipality is
provided with reasonable reimbursement. Firefighters
may not use their official position or title to endorse a
product on behalf of a vendor.

DISCUSSION:

As a Fire Chief, you are a municipal employee for
purposes of the conflict law. G.L. c. 268A, §23(b)(2)
prohibits a municipal employee from knowingly, or
with reason to know, using his official position to
secure for himself or others an unwarranted privilege
of substantial value!’ which is not available to similarly
situated individuals. The Ethics Commission has
consistently interpreted this section to forbid public
officials from using public resources to further private
interests. See Public Enforcement Letter 92-3 (public
employee who used public resources to assist private
non-profit organization violated §23(b)(2)); EC-COI-
93-6; 92-28; 92-12; Public Enforcement Letter 89-4;

In re Buckley, 1983 SEC 157. You will be using your
official position to secure an unwarranted privilege for
the vendor if you permit a private vendor, for sales
purposes, to utilize fire department equipment and
personnel at no charge.

We note that §23(b)(2) will not be violated if the
Town, in its purchase contract with the vendor,
expressly agrees to provide the equipment for display
purposes. See EC-COI-87-37 (state contract which
included vendor discount to all state employees did not
violate §23); compare EC-COI-88-5 (contract
conditions are not adequate for purposes of compliance
with G.L. c. 268A, §3). Presumably, the contract
price will reflect this provision. Further, if the vendor
agrees to reimburse the municipality for the use of
official resources and personnel, including a
reasonable rental for use, the vendor will not receive
an unwarranted privilege. Similarly, if the
municipality passes a bylaw or ordinance permitting
such a practice, §23 will not be violated. See EC-
COI-91-13; Public Enforcement Letter 90-4.Y Finally,
if the trade show was arranged so that the exhibit of
municipal equipment was in a separate area from the
vendor booths and exhibits, we would not have the
same concerns under §23(b)(2).

Section 23(b)(2) also prohibits a public employee
from using his official title or position to endorse a
private commercial product. In applying §23(b)(2) to
an endorsement by a public employee, the Commission
considers whether the activity or conduct in question
exceeds the scope of a public employee’s official
duties, "and whether the activity or conduct benefits a
private or personal, as distinct from a public interest."
EC-COI-84-127; 83-82. In EC-COI-84-127, the
Commission concluded that a judge could not use his
position in a paid advertisement for an oil company
because the advertisement was not within the official
duties of his office and the use of his name clearly
benefitted a private interest, The Commission stated:

... the lending of the prestige of your office to
the Corporation for the purpose of selling its
products constitutes an unwarranted privilege
to the Corporation. The appearance of your
name and identity in a commercial might, in
the eyes of some viewers, imbue the
corporation’s product with a degree of
credibility it might not otherwise have.

The Commission’s position is consistent with
regulations recently adopted by the federal Office of
Government Ethics, entitled "Standards of Ethical
Conduct for Employees of the Executive Branch.” 5
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CFR part 2635. See EC-COI-92-28 (Commission used
these regulations for guidance in interpreting §23
within the context of private solicitation by a public
official); 87-32 (looking to federal regulation for
guidance in construing G.L. c. 268A). These
regulations address the use of official position for
private gain and fundraising by federal employees.
Particularly, 5 CFR 2635.702(c) prohibits a federal
employee from using or permitting the use of his
Government position or title or any authority
associated with his public office to endorse any
product, service or enterprise except under certain
limited circumstances.

Therefore, §23(b)(2) will prohibit you from using
your official title in an advertisement which promotes
a vendor’s products or from serving as a representative
in a vendor’s booth at the trade show.?’ This section
will not prohibit you from responding to questions
from your colleagues, speaking at a seminar
concerning your experiences with a certain piece of
equipment, or writing a letter of reference as required
by another government agency’s contract
specifications. If you are asked to give a presentation
you should take care that you do not provide an
endorsement of a vendor or use your title and the
prestige of your office to further the vendor’s
products.¥’

DATE AUTHORIZED: January 26, 1993

Y The Commission has defined "substantial value" to be
$50 or more. See Commonwealth v. Famigletti, 4 Mass.
App. 584, 587 (1976); Commission Advisory No. 8.

2/ If the use of official resources is warranted, issues may
develop under §23(b)(3). Section 23(b)(3) provides that a
municipal employee may not act in a manner which would
cause a reasonable person, having knowledge of the
relevant circumstances, to conclude that any person can
improperly influence him or unduly enjoy his favor in the
performance of his official duties or that he is likely to act
or fail to act as & result of kinship, rank, or position of any
person. EC-COI-89-16 (past friendship relationship); 85-15
(private dealings with development company); 85-77
(private business). You may wish to file a full written
disclosure with your appointing authority prior to
participating in a matter affecting a vendor whom you are
assisting. See EC-COI-91-3; 90-2; 89-19.

¥ For example, an endorsement may be permissible if the

agency's statutory mission includes assisting in the

promotion of a product or service, such as the Department
of Commerce, which is charged with assisting the export
activities of United States companies, promoting United
States products abroad. The other narrow exemption would
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permit an official, such as the Director of the
Environmental Protection Agency, to send a letter to a
company stating that the company was in compliance with
EPA regulations. 5 CFR 2635.702(c), examples 2, 3,

¥ This prohibition on endorsements applies to you even if
the use of official resources, as discussed above, is
warranted.

¥ These examples are intended to be representative of
situations that you may encounter and do not constitute an
all-inclusive list.  You are advised to contact the
Commissicn for further advice if you question how §23
applies in a particular situation.

CONFLICT OF INTEREST OPINION
EC-COI-93-2

FACTS:

The ABC Hospital is a chronic disease hospital
owned and operated by a county. A state statute
authorized and directed the County Commissioners to
construct a hospital for "the treatment of persons ill
with tuberculous and other contagious diseases."
Subsequent Acts provided that the hospital could treat
patients who were able to pay the County and patients
from outside of the County, provided that priority be
given to "poor patients who are under the care of
public health departments within the County," and
permitted the hospital to also care for individuals with
cancer and chronic diseases, including mental
disorders. By statute, the hospital has a Board of
Directors composed of the three County
Commissioners, the County Treasurer, the County
public health officer and six residents of the County
appointed by the Commissioners.

In the late 1980°s, the County Commissioners
decided to explore the possibility of terminating county
management of the Hospital because of significant
financial losses which the Hospital had sustained, as
well as the difficulty in keeping abreast of the complex
health care issues and health financing issues today.
However, the County wanted to assure that
rehabilitation care would continue to be available to
the residents of the County.

The County hired a consultant to determine the
feasibility of developing a private rehabilitation
hospital. When the consultant determined that such a
hospital was feasible, it prepared a determination of
need application, financed by the County, to submit to



the Department of Public Health. (The County hopes
to be reimbursed the expense of the application at
some time by the non-profit organization). A
determination of need was granted for construction of
a 60-bed comprehensive inpatient and outpatient
rehabilitation facility on the existing Hospital site.

The County Commissioners were authorized to
negotiate with a non-profit organization which was
organized to establish a private, non-profit
rehabilitation hospital. The County Commissioners
were authorized to enter a Ground Lease, as well as
other instruments to lease or sell the County buildings.
The lease is "for the purpose of establishing on the
ground-leased parcel a new hospital ... to provide
special care, rehabilitation and other medical services."
The lease is required to contain provisions giving
priority in admitting patients to residents of the County
and its neighboring counties, permitting members of
the County Commissioners to participate in meetings
of the non-profit Board as non-voting attendees, and
providing that space in the new facility be made
available to state, county, municipal, and other
government entities to provide medical and social
services to the population, if necessary. The County
may subordinate its interest in the Ground Lease to the
financing institution to facilitate the ability of the non-
profit organization to obtain financing.

With the impetus of the consultant, a non-profit
organization was created. The purpose of the non-
profit is “to establish and maintain a special care and
rehabilitation hospital on a tract of land owned by the
County and to provide such other medical services and
activities as are related to the needs and purposes of
the hospital.”

According to the non-profit organization’s bylaws,
the Board of Directors will include two residents of the
County, one resident or employee of three neighboring
counties, three designees of area hospitals, and seven
designees of the consultant. The trustees may, by
majority vote, elect other trustees or fill vacancies.
The President, Treasurer and Clerk of the organization
are elected annually by and from the trustees. The
County Commissioners made recommendations
concerning probable candidates to serve on the initial
Board, but the County did not appoint any members of
the first board.

The County Commissioners and the non-profit
organization have entered an Agreement to Ground
Lease which memorializes the relationship of the
parties. The non-profit organization will develop,
construct and operate a new rehabilitation hospital and

in the process may demolish or renovate existing
buildings or construct a new physical facility pursuant
to the terms of the ground lease. If existing buildings
are required to be renovated or demolished the County
may either execute a quitclaim deed or lease the
buildings on mutually acceptable terms. It is
anticipated that the buildings will be conveyed or
leased for nominal consideration.

The County has the right to review and approve
the final design plans, including exterior design,
placement of parking areas, utilities, height design and
siting of every element of the hospital and landscaping.
The County has approval rights of all architects,
engineers and general contractors on the site. The
County has the right to be notified before the non-
profit applies for licenses, permits and approvals and
the County will assist in obtaining such licenses and
permits, if the non-profit agrees to pay the County’s
out of pocket costs. The County has the right to
approve the terms of the mortgage obtained for the
project financing. The County will not guarantee or
underwrite any obligation of the non-profit
corporation.

Members of the Board of County Commissioners
will sit as non-voting attendees at Board meetings in
order to monitor progress on construction and the
transfer of patients to the new non-profit hospital as a
result of the County’s decision to close the current
Hospital. The non-profit corporation will also use its
best efforts to lease space to the County for the
County’s provision of medical services.

Under the lease, the consent of the County
Commissioners must be obtained to any sub-lease,
assignment, or transfer but consent will not be
withheld if the transfer is to another non-profit. The
County has right of first refusal if the hospital is sold.
The County Commissioners have the right to approve
any sale. At the termination of the lease, title to all
physical structures, other improvements and all
appurtenances will revert (with or without cost) to the
County. The initial ground rent will be based upon the
fair market value of the premises as determined by a
disinterested professional appraiser or such lesser rent
as the County may agree to.

The non-profit Board must receive the consent of
the County Commissioners (which consent will not be
withheld if another non-profit is involved) prior to
merging, combining or affiliating with a person or
organization; entering into a partnership or joint
venture with a person or organization; transferring all
or substantially all of the assets of the non-profit to a
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person or organization; altering or amending the non-
profit’s organizational documents so that voting control
is modified; changing its corporate membership or
trustees so that voting control is altered. The County
Commissioners have the right to consent to any
transfer of the non-profit’s rights under the lease. The
non-profit may not amend the determination of need
without the consent of the County Commissioners.

QUESTION:

Under G.L. c¢. 268A will the non-profit
corporation be considered to be a "county agency"?

ANSWER:
No.
DISCUSSION:

The issue before the Commission is whether the
new non-profit corporation, which will be the lessee
under the Ground Lease with the County, is a "county
agency" for purposes of G.L. c. 268A. G.L. c. 268A,
§1(c) defines " county agency" as "any department or
office of county government or any division, board,
bureau, commission, institution, tribunal or other
instrumentality thereof or thereunder." G.L. c. 268A,

§1(c).

Thus, we are required to consider whether the
non-profit organization is an "instrumentality” of the
County. The Commission does not consider the
corporate structure of an entity to be dispositive of the
issue. Rather, we weigh such factors as: whether an
entity is created by governmental means; whether the
entity serves an inherently governmental purpose;
whether the entity is controlled or supervised by
government employees; and whether the entity is
funded by the government or expends government
funds. See EC-COI-91-12; 89-1; 88-24; 88-19.

Recently, the Massachusetts Appeals Court has had
the opportunity to interpret the term "instrumentality”
in conjunction with analogous language within the
definition of "municipal agency” and employed an
analysis similar to that of the Ethics Commission.
McMann v. State Ethics Commission, 32 Mass. App.
Ct. 421 (1992). In reaching the conclusion that a
regional school district is an instrumentality of each
municipal member under G.L. c. 268A, §1(f), the
Court considered the ordinary and approved use of the
word "instrumentality” in the statute; the formation,
operation and purpose of a regional school district; and
the purpose of G.L. c. 268A. Id. at 425-428. The

495

Court found that the municipalities use the school
district as a means to fulfill their statutory obligation
to provide education, that the municipalities delegate
their statutory educational duties to the school district,
that the municipalities played a substantial role in the
creation of the district and in the district’s financial
matters, and that the municipalities fund the district.
Id, at 427. The Commission’s recent jurisdiction
opinions have expressly followed the Appeals Court’s
analysis in the McMann case. EC-COI-92-40; 92-27;
92-26.

Applying this precedent to the non-profit
corporation, we conclude that the corporation lacks
sufficient indicia of a government entity to be
considered a "county agency." Imitially, in order to
determine jurisdiction, we have examined the presence
or lack of a statute, rule, regulation, or other direct
agency action in furtherance of its statutory mandate in
the creation of a non-profit organization. See EC-
COI-91-12 (agency passed resolution to assist in
creating non-profit organization); 90-3 (primary
purpose on non-profit to provide fundraising support
to University furthering legislatively mandated
purpose); 88-24 (non-profit created by the agency to
administer its statutory mandate). The non-profit
hospital corporation was not established by statute,
rule or regulation but rather by private parties. The
County Commissioners were authorized to enter a
lease with a non-profit corporation, not specifically to
create the corporation. In the past, we have been
reluctant to find jurisdiction where a non-profit
corporation is created in response to a private contract
or other private action. See EC-COI-88-19 (no
jurisdiction where stems from a private contract,
notwithstanding the participation of governmental
officials in organizational efforts); 84-65 (no
jurisdiction where entity created pursuant to terms of
a private will); compare EC-COI-90-7 (government
creation found where there was indirect legislative
authorization to formulate a trust agreement).

However, we note that the County created the
need for the non-profit corporation, in a preliminary
management agreement with the consultant, had
substantial input into the initial determination to create
the non-profit corporation and had obtained the
determination of need so that the project would be
viable. We also note that the non-profit corporation is
assisting the County in fulfilling its statutory mandate
to provide medical care to County residents, although
the scope of the new hospital’s services is significantly
greater than the County’s mandate, which is to provide
chronic care. See EC-COI-84-76, n.7 (although a
non-profit corporation was chartered by act of General



Court, its purpose is not an essentially governmental
function). Thus, the factors relating to governmental
creation and purpose are not clear in these
circumstances; however, we do not find it necessary to
resolve these issues in light of the conciusions we
reach under the remaining factors.

We do not find that the corporation will expend or
receive county funding. The corporation is required
to seek private financing to build the new hospital and
will pay a fair market rental under the lease. Although
the County may subordinate its interest in the ground
lease to the private financing institution, it will not
guarantee or underwrite any of the new hospital’s
obligations. See EC-COI-84-76, n.7 (factor in not
finding jurisdiction was that non-profit required to
raise own revenues and may not pledge
Commonwealth’s credit). The County also expects to
be reimbursed for expenses it has accrued to date in
obtaining the determination of need.

Finally, the factor which we consider to be the
most significant basis of our conclusion in this case is
the lack of county governmental control over the new
hospital. See EC-C0OI-92-1; 91-12. The Commission
has traditionally examined the nature of governmental
control exercisable over an entity’s internal operations
through government participation in the selection of
the non-profit’s Board of Directors or the presence of
a bloc of government employees on the Board who are
capable of controlling Board actions. See e.g., EC-
COI-91-12 (government presence on Board not
sufficient to control * Board decisions and no
jurisdiction found); 90-3 (potential for government
control of Board decisions); 89-1 (same); 8§9-24.
While there is governmental regulation by the County
over the non-profit corporation by virtue of the lease
arrangement, the purpose of this oversight is to protect
the County’s investment and rights under the contract
and is not control over Board decisions or supervision
over the administration and operation of the hospital.
Under the hospital corporation bylaws, the County
Commissioners may participate at Board meetings only
as non-voting attendees and no county employee may
serve as a Board member during county employment.
Unlike the current County Hospital Board, the County
Commissioners did not select the initial new hospital
Board and do not have the authority to select future
members. See EC-COI-88-19; 8476, n.7.

In conciusion, the scope and nature of control
exercisable by the County, and the lack of public
funding, are sufficient to find that the non-profit
corporation is not an instrumentality of the County and

thus not a "county agency” for purposes of G.L. c.
268A, §1(c).

DATE AUTHORIZED: January 26, 1993

CONFLICT OF INTEREST OPINION
EC-COI-93-3"

FACTS:

You and Joseph F. Zgrodnik! are both elected
members of the Hadley Planning Board (the Board).
Cumberland Farms, a convenience store chain, has
applied to the Board for a special permit approving its
site plan to expand its existing use on a parcel of land
it owns in Hadley. The Board may issue the special
permit only if four of its five members so vote. G.L.
c. 40A, §9, tenth paragraph.

Both you and Dr. Zgrodnik are also members of
the Board of Trustees of Hopkins Academy (the
Academy). The Academy owns land immediately
abutting the subject Cumberland Farms parcel.

QUESTION:

May you and Dr. Zgrodnik participate in the
Board’s consideration of and vote on this special
permit? )
ANSWER:

Yes, by virtue of the rule of necessity.

DISCUSSION:

Section 19(a) of G.L. c. 268A, in relevant part,
generally prohibits a municipal employee from

_participating in a particular matter in which he knows

that he, or a business organization in which he is
serving as "trustee," has a financial interest. As Board
members, you and Dr. Zgrodnik are "municipal
employees."¥ The application for this special permit
and the Board’s decisions about it are "particular
matters. " The Academy is a “business
organization"¥ of which you and Dr. Zgrodnik are
trustees.

In previous opinions, we have presumed that an

abutter of a parcel that is the subject of a particular
matter has a financial interest in that matter. See EC-
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COI-89-33; 84-96.2 Here, the Academy is an abutter,
and you and Dr. Zgrodnik are among its trustees.
Therefore, in the absence of evidence that rebuts this
presumption by showing clearly that the Board’s
decision will not (positively or negatively) affect the
value of the Academy’s abutting land, §19 would
ordinarily prohibit both of you from participating in
this matter.¥

Here, however, the Board may issue the special
permit only if four of its five members so vote. G.L.
c. 40A, §9, tenth paragraph. If neither you nor Dr.
Zgrodnik may participate, the Board would be unable
to issue the special permit.” Thus, we must consider
whether the "rule of necessity" allows both of you to
participate despite §19.

The courts have established the rule of necessity to
allow public officials to participate in official decisions
from which they are otherwise disqualified by their
bias, prejudice, or interest, when no other official or
agency is available to make the decision. See, e.g.,
Mayor of Everett v. Superior Court, 324 Mass. 144,
151 (1949); Moran v. School Committee of Littleton,
317 Mass. 591, 593-94 (1945). Otherwise, the
legislative purpose in having an important public
decision made would be frustrated. See 3 K. Davis,
Administrative Law Treatise §19:9 (2d ed. 1980); 38
A. Cella, Mass. Practice: Administrative Law and
Practice §321 (1986).

We have previously applied the rule of necessity to
G.L. c. 268A. E.g., EC-COI-92-24;-82-10; 80-100.
See Graham v. McGrail, 370 Mass. 133, 138 (1976)
(suggesting that rule would apply to G.L. c. 268A in
proper circumstances). In each case, we have stressed
the narrow circumstances in which the rule of
necessity may be invoked: for example, that no other
qualified tribunal can be found, and that the
governmental body’s inability to act is not due in part
to the mere absence or illness of a member,

We have also sometimes referred to the body’s
inability to obtain a "quorum,” usually a majority of
its members, because in the circumstances we have so
far considered, that was the number of members
required for the body to act. See EC-COI-92-24, 82-
10. Here, we must instead consider a statute that
requires a "super-majority” to accomplish one of the
possible outcomes.¥

The very case in which the Supreme Judicial Court

formulated a rule of necessity in Massachusetts
involved just such a “super-majority" requirement. In
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Moran v. School Committee of Littleton, 317 Mass,
591 (1945), a teacher challenged his removal,
asserting that two of the three voting School
Committee members were disqualified because they
had earlier testified at the Committee’s removal
hearing. The statute required a two-thirds vote of the
entire Committee for removal. The court held that the
challenged members were entitled to participate under
a rule of necessity that it established in these terms:

The general rule is that a member of an
administrative board who 1is biased or
prejudiced against one on trial before the
board is not required to withdraw from the
hearing if no other board can hear and
determine the matter, especially if his
withdrawal' would deprive the board of the
number of members required e 3 valid

affirmative vote,

Id. at 593 (emphasis added).?

Although the Moran case preceded the conflict
law’s enactment, the court’s later Graham opinion
cites Moran as authority for the rule of necessity that
Graham then suggests may apply to G.L. c¢. 268A.
370 Mass. at 138.1% This formulation of the rule is
also consistent with the rule’s purpose as stated in our
prior opinions. See EC-COI-92-24 (rule "permits
governmental bodies to act when they would otherwise
[be] forced to forego their governing responsibilities");
EC-COI-82-10 (rule did not apply because "remaining
members could approve the matter before them by a
majority vote"). See also Graham, 370 Mass. at 140
("if the step can be taken without the member’s
participation, he must not participate”"); note 8 supra
(discussing EC-COI-84-96).

Disqualifying both you and Dr. Zgrodnik "would
deprive the [Bloard of the number of members
required to take a valid affirmative vote." Therefore,
the rule of necessity applies here.lY In order to
invoke the rule, and to comply with §23(b)(3) of G.L.
c. 268A,1 both of you must first publicly disclose
your capacities as Academy trustees and the
Academy’s presumed financial interest in this
matter.l¥ The Board’s minutes should reflect that the
rule of necessity was invoked to allow both of you to
participate.’¥’ See EC-COI-92-24. Both of you may

then participate fully in this matter ¥/
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* Pursuant to G.L. c. 268B, §3(g), the requesting person
has consented to the publication of this opinion with
identifying information.

Y Dr, Zgrodnik has authorized you to obtain this advice on
his behalf,

2 The conflict law's definition of "municipal employee”
includes "a person ... holding an office ... or membership
in a municipal agency by election without
compensstion, on a ... part-time [or] intermittent basis ..."
G.L. c. 268A, §1(g).

¥/ *Particular matter" is defined to include "any judicial or
other proceeding, application, submission, request for a
ruling or other determination, . . . decision, determination,
finding . . . ." G.L. c. 2684, §1{k).

¥ Although the Academy is a non-profit corporation, this
Commission and the Attorney General before us have
consistently concluded that non-profit organizations that do
business are "business organizations” for this purpose. See
EC-COI-88-4 and authorities cited.

¥ The cited opinions also apply this presumption to a
person entitled to notice of the matter under the Zoning Act
{G.L. c. 40A, §11), or a "person aggrieved" by the matter
under the Wetlands Protection Act.

¥ As elected officials, no exemption under §19(b)(1) is
availsble to you. See District Attorney v. Grucci, 384
Mass, 525, 528 n.3 (1981).

T1t is true that G.L. c. 40A, 89 also provides that a special
permit is constructively granted if the Board does not act

within ninety days of its public hearing (or whatever

edditional time the Board and applicant may agree). Thus,
it might be argued that the remaining three Board members
could effectively decide to issue the permit simply by taking
no action within the required time. This, however, would
deprive the Board of its ability to impose conditions in
issuing the permit (an outcome you inform us the Board
often favors), and the absence of written reasons for the
permit might well compromise the Board's defense of its
decision in court.

¥ In EC-COI-84-96, we considered the same statutory
requirement that four members of a five-member Planning
Board approve a special permit. There, we concluded that
the rule of necessity did not apply, because only one
member was disqualified by §19. We strongly suggested
the result we reach today, however, when we advised the
sole disqualified member: "you would only be able to
participate if another member were disqualified from
participation and not merely absent from the Board meeting
at which the matter is considered. The fact that there may
not be unanimous agreement among the four remaining

member[s] as required by G.L. c. 40A, §9 is not a reason
to invoke the rule of necessity.” (emphasis added)

¥ The court went on to hold, apparently as an alternative
rationale, that the two members were not disqualified by
testifying. 317 Mass. at 594-95.

1 That the Moran formulation of the rule remains good
law is also suggested by the Appeals Court’s recent
quotation of it, again in a context not explicitly invoking
G.L. ¢. 268A. Town of Georgetown v. Essex County
Retirement Board, 29 Mass. App. Ct. 272, 277-78 (1990).
4 In general, before invoking the rule of necessity, public
employees should receive written advice (such as this
opinion) either from municipal counsel or this Commission,
because participation based on improper reliance on the rule
would violate G.L. c. 268A. See EC-COI-92-24.

12/ Section 23(b)(3) prohibits a public employee from
engaging in conduct that gives a reasonable basis for the
impression that any person or entity can improperly
influence him or unduly enjoy his favor in the performance
of his official duties, but allows the employee to dispel any
such impression by written public disclosure,

L' Prior Commission opinions under §23(b)(3) suggest
disclosure both in writing to the Town Clerk and orally at
the first relevant Board meeting for inclusion in the
meeting’s minutes. EC-COI-91-3; 90-2. Both of you
should follow that procedure here.

1 When the rule of necessity applies, all members may
participate, regardless of the nature of their conflicts. See

© EC-COI-92-24. The rule, of course, does not require any

member to participate or to vote for a particular outcome;
it merely creates the opportunity for a board to make an
affirmative decision.

1 Other provisions of the standards of conduct for all
public employees in §23 of G.L. c. 268A apply to your and
Dr. Zgrodnik's participation in this matter, however.
Thus, §23(b)(2) provides that no public employes may use
or attempt to use his official position to secure unwarranted
privileges of substantial value for himself or others. This
provision requires both of you to apply the same objective
standards to this matter that you apply to all other matters,
without allowing your affiliation with the Academy to
influence your judgment. See EC-COI-92-38; 89-23; 89-3,
In addition, §23(c}2) prohibits a public employee from
disclosing confidential material or data acquired by him in
his official duties. Confidential materials are those not
contained in a "public record,” as defined in G.L. <. 4,
§7(26). Thus, neither of yon may disclose confidential
information about this or any other matter that you may
acquire as Board members.
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CONFLICT OF INTEREST OPINION
EC-COI1-934

FACTS:

You are an elected Selectman in a Town. The
Town's population, according to the 1990 federal
census, is under 1,000.

For many years, you have also been a part-time
police officer in the Town, a position appointed by the
Board of Selectmen and classified as that of a "special
municipal employee." Since becoming a Selectman,
you have declined all compensation as Selectman and
have abstained from participation as a Selectman in
matters affecting the Police Department.

You now wish to work part-time plowing snow for
the Town's Highway Department whenever your
services are needed.!

QUESTION:

Does G.L. c. 268A allow you, while you remain
a Selectman, to receive compensation for one or more
appointed municipal positions?

ANSWER:

If the remaining Selectmen are willing to take the
steps required for exemptions under §20(c) and (d) as
explained in part 1 below, you may receive
compensation for more than one appointed position
while remaining a Selectman. If the remaining
Selectmen do not take these steps, the §20 selectman’s
exemption will allow you to be paid for only one
municipal position of your choice, and will establish
other limitations as explained in part 2 below.

DISCUSSION:

Section 20 of G.L. c. 268A prohibits a municipal
employee from having a financial interest in a contract
with a municipal agency, unless an exemption applies.
Since §20 applies to municipal employment contracts,
it generally prohibits a municipal employee from
holding another municipal position that is both
appointed and compensated, unless an exemption
applies. See Quinn v. State Ethics Commission, 401
Mass. 210 (1987) (so interpreting §7, the equivalent
section for state employees); Commission Advisory No.
7 (Multiple Office Holding at the Local Level} (1990).

In each of your three positions — Selectman, police
officer, Highway Department employee — you are a
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"municipal employee" for the purpose of the conflict
law. G.L. c. 268A, §1(g). Because you wish to hold
and be paid in all three positions, §20 requires us to
examine your financial interest in each of your
municipal employment contracts from the viewpoint of
each of the other municipal positions you wish to hold.
In each such position, §20 will prohibit you from
receiving compensation in any other position (except
your elected Selectman’s position?), unless you qualify
for exemptions from §20. You may do so in either of
the following two alternative ways.

1. Section 20(c) and (d) exemptions.

In your Selectman’s position, you have a financial
interest in both your police officer and Highway
Department employment contracts. As a Selectinan in
a town with a population of 10,000 or fewer persons,
you are automatically a special municipal employee.
G.L. c. 268A, §1(n). Therefore, §20(d) exempts
these interests if both (1) you file with the Town Clerk
a written public disclosure of your financial interest in
these two appointed positions, and (2) the remaining
Selectmen® approve this exemption for you¥

In addition, in each of your police officer and
Highway Department positions, you have a financial
interest in your employment contract in the other
appointed position.# In your police officer position,
you are a special municipal employee. Therefore, if
(1) the remaining Selectmen® also classify all Highway
Department on-call snow-plowing positions as “special
municipal employee” positions, and (2) you have filed
the written public disclosure with the Town Clerk
mentioned in the preceding paragraph, §20(c) exempts
these interests, because in neither of these two
positions do you “participate in or have official
responsibility for any of the activities of the [other
position’s] contracting agency."

Note that, in order to be paid in all three
positions, you must comply with all the conditions
mentioned in the two preceding paragraphs.”

2. Selectman’s exemption.

As discussed above, the §20(d) exemption requires
approval by the remaining Selectmen. Because it is
possible that the Selectmen will not approve this
exemption, we must consider whether the "selectman’s
exemption” in the fourth paragraph of §20, which does
not require the Selectmen’s approval, is also available
to you. Without either §20(d) or the selectrnan’s
exemption, you may not be paid for any appointive
Town position while remaining a Selectman.



(!

The fourth paragraph of §20 provides in relevant
part:

This section shall not prohibit an employee or
an official of a town from holding the position
of selectman in such town nor in any way
prohibit such an employee from performing
the duties of or receiving the compensation
provided for such office; provided, however,
that such selectman shall not, except as
hereinafter provided, receive compensation for
more than one office or position held in a
town, but shall have the right to choose which
compensation he shall receive; provided,
further, that no such’ selectman may vote or
act on any matter which is within the purview
of the agency by which he is employed or
over which he has official responsibility; and,
provided further, that no such selectman shall
be eligible for appointment to any such
additional position while he is still a member
of the board of selectmen or for six months
thereafter.

As discussed at length in EC-COI-82-106, the
plain language and legislative history of this exemption
indicate that it was intended to mitigate what the
Legislature viewed as a harsh application of §20, as
prohibiting many selectmen who previously held
appointed town positions from continuing to be paid in
those positions. That 1982 opinion in effect construed
the then-new exemption not to repeal other
exemptions, under §§20(c) and (d), already available
to selectmen in smaller towns who were special
municipal employees. The point of our 1982 opinion
was that the conditions attached to the selectmen’s
exemption did not apply to selectmen who qualified for
some other exemption from §20. This analysis is
consistent with later Commission opinions applying the
conditions attached to other statutory exemptions from
provisions of G.L. ¢. 268A. See, e.g., EC-COI-92-25
(municipal exemption from §4); 92-8 (municipal and
legislator’s exemptions from §4); 92-6 (construction
consultant exemption from "state employee" definition

in §1[q]).

In EC-COI-87-36, we were asked whether the
selectman’s exemption’s six-month waiting period
applied to "special” selectmen. Following our earlier
reasoning in EC-COI-82-106, we decided that it did
not, because such "special” selectmen were not
generally in need of this exemption. We said there in
dictum that the selectmen’s exemption "applies only to
regular selectmen,” but this statement was based on
our stated assumption that "‘special’ selectmen . . .
already could hold two jobs and be paid for both,"

citing §20(c) and (d). But this assumption depends on
the remaining selectmen’s willingness to take the steps
necessary for these exemptions; when these other
exemptions are not obtained for any reason, the plain
language and purpose of the selectman’s exemption
suggest that it should be available to "special” as well
as regular selectmen.

Therefore, without disturbing in any way our main
holdings in EC-COI-82-106 and EC-COI-87-36, we
now clarify that the §20 selectman’s exemption is
available, at their election, to "special” selectmen who
cannot (or choose not to) qualify for the §20(c) or (d)
exemptions. Of course, it follows that all the
conditions attached to the selectman’s exemption also
apply in this situation.

Thus, if you wish to remain a Selectman while
being paid for an appointive Town position you held
before becoming a Selectman, you must either:

1. Qualify for a §20(d) exemption (including the
remaining Selectmen’s approval) as discussed in part
1 above. If you wish to be paid for more than one
appointed position, you must also take the steps
necessary to receive a §20(c) exemption (including the
remaining Selectmen’s classification of every such
appointed position as that of a "special municipal
employee"), also discussed in part 1; or:

2. Comply with the conditions of the selectman’s
exemption, which requires that you: (a) decline
compensation for all but one of your Town positions
(for example, you may continue to be paid as a police
officer, but not as either a Selectman or a Highway
Departinent employee); (b) not vote or act as a
Selectman on any matter within the purview? of any
Town agency that employs you (with or without
compensation); and (c) not accept appointment to any
additional Town position (for example, the Highway
Department position) while you remain a Selectman
and for six months thereafter,?

DATE AUTHORIZED: January 26, 1993

¥ This opinion addresses only your future conduct. See
G.L. c. 268B, §3(g); EC-COI-92-17 n.1.

¥ Since EC-COJ-82-26, the Commission has consistently
held that an elected official’s compensation is not received
pursuant to any "contract.”

¥ Section 19 of G.L. c. 268A, which prohibits a municipal

employee from knowingly participating in a particular
matter in which he (among others) has a financial interest,
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requires that you not participate as a Selectman in the
decision whether to approve this exemption for yourself.
Note that participating includes discussion, voting, and
informal lobbying of your colleagues (of course, you may
apply for the exemption itself). See id. §1{p); EC-COI-92-
30. Whenever this matter comes before the Selectmen,
therefore, your best course of action is to leave the room.
Graham v. McGrail, 370 Mass. 133, 138 (1976).

¥ The §20{c) exemption, discussed in text below, is not
available to you here because, as a Selectman, you
inevitably have "official responsibility” for at least some
activities of both the Police and Highway Depariments. See
EC-COI-91-9; 84-125 n.6.

# As explained in note 2 sbove, in these positions you do
not have & financial interest in any “"contract” as a
Selectman.

& As explained in note 3 above, you may not participate as
a Selectman in this decision.

¥ Qualifying for the indicated §20(c) and (d) exemptions is
the simplest method for you to accomplish this result.
More limited exemptions may be available under §20(b) and
(D) and under the last paragraph of §20, but each of these
also requires action by the remaining Selectmen, and some
require additional procedures.

¥ For detailed discussion of the meaning of an sgency’s
"purview" (there, in the context of the §4 municipal
exemption), see EC-COI-92-25; 92-22 and other opinions
they cite.

¥ Thus, the six-month waiting period applies to a "special”
selectman only if he requires the benefit of the selectmen’s
exemption to receive compensation for an appointed Town
position he held before becoming a Selectman.

CONFLICT OF INTEREST OPINION
EC-CO1-93-5"

FACTS:

You are a full-time Agent (Agent) in the
Investigative Unit of the Division of Registration. In
addition, you are a registered pharmacist. You are
assigned matters involving individuals and facilities
regulated by the Pharmacy Board of Registration
(Board). As an Agent, you initiate and receive
complaints concerning registered pharmacists in
addition to nurses, dentists, nurse practitioners,
respiratory therapists and veterinarians. You also
conduct inspections of controlled premises, including
retail pharmacies, chain pharmacies, institutional
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pharmacies, clinics and wholesale pharmacies. You
sometimes coordinate investigations in conjunction
with the Massachusetts State Police and the federal
Drug Enforcement Agency.

Regulations promulgated by the Board provide
standards of conduct as well as various procedures
concerning records keeping and the filling of
prescriptions by pharmacists. 247 CMR 3.00 et seq.
Pharmacies are subject to inspection on a regular basis
to assure compliance with these regulations.
Specifically, with regard to records keeping detailing
the refilling of prescriptions, state inspectors confirm
only the existence of daily logs as required by
Massachusetts regulation. Any examination of the
content of the logs would occur on the federal level in
the nature of a Drug Enforcement Agency audit.
Additionally, records or other data required to-be
submitted to other state agencies such as the
Department of Public Welfare (for Medicaid billing
purposes) or to the Department of Public Health (for
monitoring the prescription writing habits of
physicians or other practitioners) would not be the
responsibility of the dispensing physician, but rather
would be handled by the pharmacy owner or other
administrators.

You are contemplating working on a part-time
basis for a pharmacy which is subject to regulation by
the Board. You would not, however, be the
"principal" registered pharmacist for the pharmacy.
As a part-time dispensing pharmacist, it is therefore
unlikely that you would have dealings with the Board
or any other agency of the Commonwealth,

QUESTION:

May you be employed as a registered pharmacist
outside of your normal state working hours in a
pharmacy regulated by the Board?

ANSWER:

Yes, subject to the limitations set forth below.
DISCUSSION:

As a full-time Agent of the Division, you are a
state employee for purposes of the conflict of interest
law. G.L. c. 268A, §1(g).

Section 4
Section 4(a) prohibits a state employee from

receiving compensation from anyone other than the
Commonwealth in relation to a particular matter! in



which the Commonwealth or one of its agencies is a
party or has a direct and substantial interest.

Although pharmacies are owned by private
entities, the operation of a retail pharmacy is
nevertheless regulated by the Board. G.L. c. 112, §37.
By statute, a retail drug business must obtain a permit
or license to operate from the Board. The
Commonwealth therefore has a direct and substantial
interest in the application for and issuance of an
operation permit, a "particular matter" under the
conflict of interest law. G.L. c. 268A, §1(k). The
issue, therefore, is whether the compensation you
receive as a part-time pharmacist would be "in relation
to" the permit or license to operate.

In EC-COI-87-31, n.7, the Commission first
recognized that certain work done pursuant to a permit
may not be considered "in relation to" that permit for
purposes of applying the conflict of interest law, The
Commission in that case stated:

For example, a municipal employee, who is
one of many privately paid employees or
independent contractors on a major
construction project, and who has no
responsibility for dealing with the town on any
matter, might not be considered to be privately
compensated "in relation to" the permit which
allows the construction,

More recently in EC-COJ-92-1 the Commission again
noted that "not all work pursuant to such permits [city
building permits] is ‘in relation to’ the permit." See
also EC-COI-92-40.

The Commission has previously distinguished
between cases where a public employee would be part
of a privately paid crew and those instances where the
public employee is doing all of the work pursuant to a
permit himself. Where the public employee is
presumably the person who will have to interact with
public officials, the Commission has been more likely
to find that the privately paid for work is in connection
with the permit, i.e. the particular matter in which a
public agency will have a direct and substantial
interest. See EC-COI-88-9 (carpentry work would be
completed by public employee himself rather than by
him as part of a crew, therefore work would be done
pursuant to the building permit).

In addition, in EC-COI-90-13 we recognized that
where an agency exercises substantial regulatory
authority and oversight of an. activity, the
Commonwealth may have a direct and substantial
interest in the activity. However, regulatory authority

and oversight of an activity alone are not sufficient to
find a particular matter in which the Commonwealth
has a direct and substantial interest. Rather we must
determine whether the regulated activity itself involves
a "particular matter" (as defined by the conflict of
interest law) in which the employee is likely to become
involved? — such as the submission of reports for
approval; a submission to a state agency is a particular
matter in which the Commonwealth has a direct and
substantial interest. The Commission has previously
held that regulations, in and of themselves, are not
particular matters. EC-COI-81-34.

Applying this precedent to your circumstances, we
find that the compensation you will receive in your
contemplated private employment is not "in relation
to" the permit to engage in the retail sale of drugs.
We so conclude because you will serve as one of
several registered pharmacists employed by the private
pharmacy, and you yourself are unlikely to have
responsibility for dealing with the Board or another
state agency on any matters concerning the retail sale
of drugs. The compensation for your services would
not therefore be in relation to the pharmacy’s
operating permit. We note nevertheless, that should
you discover that you are required to deal with state
agencies as a part-time pharmacist, the §4 restriction
will prohibit your proposed employment.

Additionally, while we recognize that the Board’s
regulations require various procedures for the
dispensing of drugs and related records keeping, this
does not, without more, result in our finding that the
compensation of an individual pharmacist is "in
relation to" a particular matter in which the
Commonwealth has a direct and substantial interest.
Because regulations are not in and of themselves
particular matters, regulatory compliance alone will
not raise an issue under §4(a). See EC-COI-87-34
(under §5, former state employee could receive private
compensation in case involving interpretation or
application of regulation in which he had previously
participated in drafting as a state employee; absent a
challenge to the validity of the regulation, private
compensation not "in connection with" the
promulgation of the regulation); 81-162; 81-34.

We might, however, find that certain of your
required tasks as a registered pharmacist involve
particular matters in which the Commonwealth has a
direct and substantial interest were you, yourself
responsible for reporting information or otherwise
making submissions to the state. Again, should you
find yourself responsible for making such submissions
to the state, §4 will prohibit your proposed
employment,
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In summary, we conclude that your activities as a
privately compensated registered pharmacist will not
be in connection to the private pharmacy’s operating
permit if you will not be serving as the principal
pharmacist and will not have dealings directly with the
Board or any other agency of the Commonwealth, In
addition, your proposed activities as a part-time
(assistant) pbarmacist, although prescribed by
regulation, would not themselves involve particular
matters in which the Commonwealth or one of its
agencies has a direct and substantial interest. Under
these circumstances, your proposed private
compensation will not therefore violate §4(a).?

Section 6

Section 6 provides that a state employee may not
participate as such in any particular matter in which,
among others, his private employer, or any person
with whom he is negotiating or has any arrangement
for prospective employment, has a financial interest.
If a state employee’s duties would normally require
him to participate in such a matter, he must in writing
advise his appointing authority and the Ethics
Commission of the nature and circumstances of the
particular matter and the financial interests involved.
The appointing authority must thereafter assign the
matter to another employee, assume responsibility for
the matter himself or make a written determination that
the interest is not so substantial as to be deemed likely
to affect the integrity of the services which the
Commonwealth may expect from the employee. A
copy of such a determination must be filed with the
Ethics Commission.

The Commission has previously held that a
pharmacy has a financial interest in Board inspections
and investigations of pharmacies with which it is in
geographic competition. EC-COI-82-95. Therefore,
the §6 restrictions will apply to you with regard to
inspections or investigations of the pharmacy by which
you are privately employed or of any of the
geographic competitors of that pharmacy. Therefore,
before inspecting or investigating your pharmacy or
any such competitive pharmacy, you must disclose the
financial interest of your private employer in that
matter to your appointing authority and the Ethics
Commission and then your appointing authority must
comply with the requirements of §6. Your appointing
authority should determine which retail pharmacies are
the geographic competitors of the pharmacy by which
you seek to be employed. See EC-COI-86-13.

Section 23

Section 23 imposes standards of conduct applicable
to all public employees. Specifically, §23(b)(2)
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prohibits a state employee from using or attempting to
use his official position to secure unwarranted
privileges or exemptions for himself or for others.

In applying §23 to your facts, you may not use
your state position to secure any unwarranted
privileges for yourself or for others. For example,
you could not use your relationship with other agents
to seek to influence the outcome of an inspection or
investigation of the pharmacy by which you are
employed. In addition, pursuant to §23(c), you may
not disclose any confidential information to which you
may have access as a state employee. Confidential
information is information which is not available to the
public in a "public record" as defined by G.L. c. 4,
§7(26).¢

DATE AUTHORIZED: January 26, 1993

* Pursuant to G.L. c. 268B, §3(g), the requesting person
has consented to the publication of this opinion with
identifying information.

Y rParticular matter," any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,

§1(k).

2’ We recognize that a literal reading of §4(a) provides a
prohibition agsinst receiving compensation "in relation to,"
rather than compensation which is "likely” to be in relation
to a particular matter in which the Commonwealth has a
direct and substantial interest. 'We nevertheless are
satisfied that in interpreting and applying the "in relation
to" statutory requirement, it is appropriate to examine
whether a state employee, in his private employment, is
"likely” to have dealings with a state regulator or agency in
a particular matter on behalf of a private party. The
underlying principle behind §4 is that "public officials ...
should not in general be permitted to step out of their
official roles to assist private entities or person in their
dealings with government.” Buss, The Massachuserts
Conflict of Interest Statute: An Analysis, 45 B.U.L.Rev.
322, n.135 (1965) citing Perkins, The New Federal Conflict
of Interest Law, 76 Harvard L.Rev. 1120 {1963). In
seeking to effectuate this statutory purpose, we find it
useful to determine the likelihood that a public employee
will be placed in a position where the employee will have
an opportunity to have dealings with government officials
on behalf of a private party. Where we find such a
likelihood, we will apply the restrictions of §4.



¥ We note that §4(c) prohibits you from acting as agent for
anyone other than the Commonwealth in connection with a
particular matter in which the Commonwealth or one of its
agencies is a party or has a direct and substantial interest.
It appears unlikely, however, in light of the duties of a
pari-time pharmacist and the §4(a) restriction, that you will
bave any contact with a state sgency as agent for the
pbarmacy by which you will be employed. Moreover,
submissions made by the pharmacy to the Department of
Public Welfare and the Department of Public Health do not
contain the names of the dispensing pharmacists among the
data required to be reported. We caution you, however,
that you may not act as agent for the pharmacy before any
non-state entity as well (such as at a press conference or
before a federal agency) in connection with matters in
which the Commonwealth is a party or has a direct and
substantial interest.

¥ Section 23(e) provides that the head of a state agency
may establish and enforce additional standards of conduct.
You should therefore consult with your agency before
beginning your proposed private employment to ascertain
whether the agency has adopted any such additiona]
standards.

CONFLICT OF INTEREST OPINION
EC-COI-93-6

FACTS:

You are a police officer in the Town of ABC and
the President of the ABC Police Relief Association
(the Association). The Association is a private,
voluntary organization of ABC police officers that
raises funds for charitable purposes, including a drug
and alcohol abuse prevention program and special
events for children.

The Association wishes to solicit donations from
ABC residents and businesses. It may wish to employ
a professional solicitor for this purpose.
QUESTION:

What limitations does G.L. c. 268A establish for
your and the Association’s solicitation activities?

ANSWER:

You and the Association may solicit funds from

the public, but §23(b)(2) of G.L. c. 268A prohibits -

police officers,t’ in their solicitation of funds from the

public, from:

1. Making statements or engaging in conduct
exploiting official police powers, i.e., that would lead

reasonable persons to infer that good or bad
consequences in official dealings with the police might
flow from a decision whether or not to donate.

2, Using official resources of substantial value,
including paid time as on-duty police officers, or (even
when off-duty) official telephones, copying or fax
machines, other public supplies or facilities, official
stationery or letterhead, any municipal seal or coat of
arms, or badges or uniforms.

In addmon G.L.c. 68, §§18-35% and G.L. c. 41,
§98E,?' statutes not admlmstered or enforced by thlS
Commission, apply to your and the Association’s
solicitation activities.

DISCUSSION:

You and other ABC police officers are "municipal
employees” for the purpose of the state conflict of
interest law. G.L. c. 268A, §1(g). As such, you and
they are subject to §23(b)(2) of the conflict law, which
prohibits current public employees from using their
"official positionfs] to secure for [themselves] or
others unwarranted privileges or exemptions which are
of substantial value and are not properly available to
similarly situated individuals."

Whenever pubhc employees solicit anything of
substantial value* for a non-governmental purpose, the
Commission has consistently scrutinized the solicitation
for compliance with §23(b)(2). In particular, we have
examined whether public employees are soliciting from
those with whom they have official dealings, and
whether the solicitation is using public resources for
non-governmental purposes. We must therefore
analyze your solicitation activities in both of these
respects.?’

1. Soliciting from regulated persons.

The Commission has consistently held that
§23(b)(2) prohibits public employees, in both their
public and private capacities, from soliciting anything
of substantial value from persons within their
regulatory jurisdiction for a non-governmental
purpose, unless the solicitation is specifically
authorized by law.? See, e.g., EC-COI-92-28
(Governor may not solicit donations to non-
governmental entity from corporations subject to state
regulation); 92-12 (state board member prohibited
from privately soliciting individuals under his
regulatory authority); 92-2 (legislator’s financial aid
committee prohibited from soliciting anyone with an
interest in legislative business, broadly defined); 90-9
(state official prohibited from soliciting vendors of his
agency to support political candidate). The
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Commission has based this conclusion on its long
experience with what the opinions just cited call the
"inherently exploitative” or “inherently coercive"
circumstances of such solicitations. For examples of
Commission enforcement actions presenting such
circumstances, see In re Pezzella, 1991 SEC 526, 528
(disposition agreement fining Governor’s staff member
for unauthorized solicitation of Governor’s appointee
to advance friend’s private interest); /n re Singleton,
1990 SEC 476 (disposition agreement fining a fire
chief for attempting to use his official position to
solicit private business); In re Burke, 1985 SEC 248
(fining official for using his official position to obtain
access for private purposes to persons his agency
regulated);¥ In re Lannon, 1984 SEC 208 (disposition
agreement fining school superintendent for soliciting
loans from subordinate teacher);¥ In re Antonelli, 1982
SEC 101 (fining county treasurer for soliciting
personal loan from banks seeking deposits of county
funds), Compliance Letter 82-2, 1982 SEC 80
(soliciting city employees, vendors and city-regulated
businesses for contributions to Mayor’s wife’s
"birthday party"” violated predecessors of §23[b][2],

BD.Y¥

Our usual concern about solicitation by public
employees is exacerbated here by the substantial and
pervasive authority of police officers over all residents
of and businesses in the municipality, including the
statutory powers to carry weapons and make arrests,
see G.L. c. 41, §98, and to make warrantless
administrative inspections of certain regulated
businesses. See G.L. c. 140, §66; Commonwealth v.
Eagleton, 402 Mass. 199 (1988). In this connection,
we note that the Attorney General’s Division of Public
Charities has officially warned of the special problems
that solicitations by police and firefighter organizations
pose, and has cautioned citizens “"not [to] feel
threatened or intimidated by [such a] solicitation, or
pressured to make a donation." Attorney General,
Report on Charitable Fundraising 8 (Nov. 1992).

On the other hand, the Legislature has specifically
addressed these solicitations by enacting G.L. c. 41,
§98E, which provides in its entirety: "No person or
persons shall solicit the public in any manner or form
using the word ‘police’ or ‘firefighter’ or any
derivative thereof without using the name or names of
the city or town police or firefighters organization
sponsoring such solicitation.” Conscious of our duty
to construe statutes relating to the same subject
together "so as to constitute an harmonious whole
consistent with the legislative purpose,” Saccone v.
State Ethics Commission, 395 Mass. 326, 334 (1985),
we recognize that §98E in effect condones some
solicitations by police and firefighter organizations,
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subject to the identification requirement it establishes.
See EC-C0OI-92-28 n.4; 92-12 n.10 (both suggesting
that campaign finance law’s exemption of elected
officials from prohibition against compensated public
employees’ soliciting or receiving political campaign
contributions, in G.L. c. 55, §13, in effect generally
allows such officials to solicit political contributions in
their private capacities for purpose of §23(b)(2)). In
effect, notwithstanding our wusual "“per se"
interpretation of §23(b)(2) as prohibiting all
unauthorized solicitations by public employees of those
they oversee, §98E allows private solicitations by
police and firefighter associations under certain
conditions.

It does not follow from §98E, however, that no
other statute regulates solicitations by associations of
police officers. "Statutes which do not necessarily
conflict should be construed to have consistent
directives so that both may be given effect.” Kargman
v. Commissioner of Revenue, 389 Mass. 784, 788
(1983). Certainly, G.L. c. 68, §§18-35 apply; these
statutes are concerned, for example, with false or
deceptive solicitations, and are enforced by the
Attorney General’s Division of Public Charities.

The same rule of construction applies to §23(b)(2)
of the conflict law. See, e.g., EC-COI-92-12
(comprehensive statutory regulation of campaign
finance in G.L. ¢. 55 did not prevent applying
§23(b)(2) to soliciting campaign contributions in some
contexts). This is especially true in view of the
courts’ consistent recognition of the conflict law as
"comprehensive legislation [enacted to] strike at . . .
inequality of treatment of citizens and the use of public
office for private gain." Everett Town Taxi, Inc. v.
Board of Aldermen of Everett, 366 Mass. 534, 536
(1974); McMann v. State Ethics Commission, 32
Mass. App. Ct. 421, 427 (1992) (both quoting Special
Commission on Code of Ethics, Final Report, H.
3650, at 18 [1962]). Here, §23(b)(2) at least forbids
statements or conduct by police officers that exploit
their official powers. Since §23 (as appearing in St,
1986, c. 12, §14) imposes liability for violations
committed “knowingly, or with reason to know,"” the
test is not whether the public employee subjectively
intends the statement or conduct to be coercive, but
whether reasonable persons would infer from it that
good or bad consequences in their official dealings
with the police might flow from their decisions
whether or not to donate,

Thus, examples of prohibited solicitation activities
would include: representing that a donation (including
purchasing tickets to a fundraising event or purchasing
an advertisement in a publication) could result in



preferential police treatment, or that failure to donate
could result in police reprisals;lY implying that a
decision whether or not to donate could affect the
timing or quality of police services;: and the practice
(mentioned in our public request for comments, see
note 5 supra) of sending stickers or decals intended for
display on donors’ private automobiles, from which,
in our judgment, reasonable persons would infer the
hope of favorable treatment -- or of avoiding adverse
treatment -- by the police.l On the other hand, if
police officers (personally and through their
association and agents, see part 3 below) do not
engage in such prohibited activities, and do not use
official resources (see part 2 below), G.L. c. 268A
will not prohibit them from soliciting funds for their
private association from the public -- whether through
advertisements, telephone or door-to-door solicitations,
or fundraising events.

2. Prohibited use of official resources.

We have also consistently held that §23(b)(2)
prohibits public employees from using official
resources for private purposes. E.g., Commission
Advisory No. 4 (Political Activity) (1992) (public
resources "are intended for the conduct of public
business, not for advancing the personal, private or
political interests of public employees"); Public
Enforcement Letter 92-3 ("public resources may only
be allocated for public business, and may not be
utilized to address individual concerns of public
employees"); EC-COI-92-5 (using state seal or state
coat of arms for campaign purposes “"benefits a
personal rather than a public interest,” and is therefore
prohibited by §23(b)(2)).

Far from limiting this principle, G.L. c. 41, §98E
(quoted in part 1 above) supports it. That statute
seems clearly intended to distinguish police officers’
private solicitations from their public duties; that is the
same purpose served by §23(b)(2) in prohibiting use of
public resources for private purposes. While we
recognize and commend the many beneficial purposes
for which police associations raise funds, §23(b)(2) --
and the principle it embodies, of public employees’
accountability for their use of public resources -
applies "even if [these purposes] are public-spirited in
nature." Public Enforcement Letter 92-3.

Therefore, police officers may not solicit for their
private association while on duty. Even when off

duty, they may not use official resources of substantial

value, including official telephones, copying or fax
machines, or other public supplies or facilities.2#’
They may not use official stationery or letterhead, any
municipal seal or coat of arms, or badges or uniforms,

in their private solicitation activities, because these
public insignia "could reasonably be perceived as an
endorsement by a public agency of the solicitation [or
give] the appearance that the solicitation is officially
sponsored ... [or] foster a sense of credibility which
the solicitation might not otherwise have had." EC-
COI-92-5. See Public Enforcement Letter 89-4, 1988
SEC 369; In re Buckley, 1983 SEC 157. For similar
reasons, they may not use their official police rank '
since we have found an appointed public employee’s
official title to be a public resource for this purpose.
EC-COI-92-39 and cases cited.

3. Application to associations and agents.

Section 23(b)(2) applies not only to personal acts
of public employees, but also to acts of their agents,
5o long as the public employees know or (in the words
of §23) have "reason to know" of those acts taken on
their behalf. Thus, we have previously applied
§23(b)(2) to public employees’ associational activities.
In Compliance Letter 82-2, 1982 SEC 80, we
atributed to Boston Mayor Kevin White the
solicitation activities of a "Birthday Celebration
Committee” composed of his close associates, since he
knew the general nature of the solicitation activities,
although he did not know exactly whom the
"Committee" was solicitingX¥ More recently, in EC-
COI-92-23, we advised Town Clerks that they would
violate §23(b)(2) if their private association accepted
funds from a private news service in return for the
Clerks’ calling the service with immediate election
results, '

We acknowledge the constitutional rights to
associate and to solicit funds for charitable purposes.
See, e.g., Riley v. National Federation of the Blind of
North Carolina, 487 U.S. 781 (1988). However,
narrowly tailored regulation is permissible to promote
the compelling government interest in the integrity of
public employees. See Pickering v. Board of
Education, 391 U.S. 563, 568 (1968); National
Treasury Employees Union v, United States, 788 F.
Supp. 4 (D.D.C. 1992). There is an important public
interest in regulating even the off-duty activities of
police officers to promote public integrity, especially
if (as here) the activities do not constitute “pure”
speech. See OQ'Brien v. DiGrazia, 544 F.2d 543 (lst
Cir. 1976), cert. denied, 431 U.S. 914 (1977);
Broderick v. Police Commissioner of Boston, 368
Mass. 33 (1975); Wilmarth v. Town of Georgetown,
28 Mass. App. Ct. 697, 701-03, further appellate
review denied, 408 Mass. 1103 (1990). We are
satisfied that our narrow application of §23(b)(2) here,
to prohibit both specific exploitation of official police
powers and the use of official resources for the
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purpose of private solicitations, easily meets the
constitutional standard .2

Therefore, this opinion’s advice applies to police
officers when acting through the Association and its
agents, including any "professional solicitor” (defined
in G.L. c. 68, §18) that it retains. We note that G.L,
c. 68, §22 requires most contracts between charitable
organizations and professional solicitors to be in
writing and to be filed with the Attorney General’s
Division of Public Charities, and you would be well
advised to include contract provisions that incorporate
this opinion’s conclusions in order to indicate
reasonable efforts to seek compliance with §23(b)(2)
by the association’s professional solicitor.

DATE AUTHORIZED: January 26, 1993

Y This advice applies to police officers’ private solicitation
dctivities whether taken personally or through their private
association or agents, acting on their behalf with their
knowledge or reason to know, as discussed in part 3 below.

2/ These statutes regulate charitable solicitations in general
and are enforced by the Attorney General. You may obtain
information about them from the Attorney General's
Division of Public Charities.

3 As discussed in part 1 below, §98E requires anyone
soliciting the public using the word "police” or "firefighter”
(or any derivate thereof) to use the pame of the police or
firefighters organization (here, the "ABC Police Relief
Association™) sponsoring the solicitation.

4 Anything valued at $50 or more is "of substantial value.”
Commonwealth v. Famiglerri, 4 Mass. App. Ct. 584, 587
{1976); Commission Advisory No. 8 (Free Passes) (1985).
Since amounts solicited for a common purpose are
aggregated, see EC-COI-92-23; 92-2, we assume in this
opinion that the total value of all the donations you solicit
will be at least $50 and thus "of substantial value.”

' Because the application of G.L. c. 268A to solicitations
by associations of police officers is an important question
of first impression, we publicly invited legal arguments
from any interested person. We acknowledge helpful
submissions by the law firms of Sandulli, Grace, Shapiro &
Horwitz (oo behalf of the Massachusetts Coalition of
Police, AFL-CIO); Roche, Carens & DeGiacomo; Brooks
& Lupan; and Cosgrove, Eiscaberg & Kiley, P.C. (on
behalf of the Massachusetts Police Association).

§' The Commission has reached the same conclusion about
soliciting others with whom a public employee has official
dealings, including subordinate employees and agency
vendors. See EC-COI-92-7.
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¥ General Laws c. 268A, §3(b) also prohibits a public
employee from either soliciting or receiving anything of
substantial value "for himself" from such persons. See EC-
COI-92-2. Because your and the Association’s solicitations
seem from your facts to be on behalf of others than the
member police officers themselves, this discussion focuses

on §23(b)(2).

In addition, §23(b)(3) may apply. It prohibits a public
employee from engaging in conduct that gives a reasonable
basis for the impression that any person or entity can
improperly influence him or unduly enjoy his favor in the
performance of his official duties, but allows the employee
to dispel any such impression by written public disclosure.
However, its requirements are no more restrictive here than
those of §23(b)(2), and in any event could be satisfied by
written public disclosure to the police officers’ appointing
authority.

¥ The Commission relied primarily on §3 in this case,
which was decided st a time when the Commission lacked
authority to enforce §23. See Saccone v. State Ethics
Commission, 395 Mass. 326 (1985); St. 1986, c. 12, §§2,
6 (amending and reenacting §23 and conferring
Commission jurisdiction to enforce it as of April 8, 1986).
See also In re Burke, 1985 SEC 248, 249 nn.4 & 5, 253
n.12.

¥ The Commission relied on the predecessor of §23(b)(3)
here, in circumstances where it would also find a violation
of §23(b)(2) today. See EC-C0I-92-7.

1M We decline to abandon this longstanding interpretation
of §23(b)(2) and its predecessors, as we have been urged
on various grounds. In particular, any interpretation of
“privileges” that excludes gifts of money is belied by the
Legislature's 1986 reenactment of what is now §23(b)(2),
see note 8 supra, adding the "knowingly, or with reason to
know” and "substantial value" requirements, following our
well publicized Compliance Letter 82-2. See Lorrilard v.
Pons, 434 U.S. 575, 580-81 (1978) (when, after agency
construes statute, legislature reenacts it without material
change, legislature is presumed to adopt agency
construction); Commonwealth v. Miller, 385 Mass. 521,
524 (1982) (same for judicial construction); 2B N. Singer,
Sutherland on Stamtory Construction §49.09 (Sth ed.
1992). Furthermore, the "privilege” here may be best
viewed, not as the gifts of money themselves, but as the
special consideration from potential donors that police
officers are able to obtain for private purposes by exploiting
their official powers. Finally, any reading of the phrase
"similarly situated individuals” (also added in the 1986
reenactment) to refer only to other police officers would
deprive the statute of much of its meaning; instead, we read
it here to apply to others soliciting charitable donations.

W In a civil action by the Attorney General under G.L. ¢.
68 and c. 93A, the Superior Court recently enjoined a
professional solicitor for a police organization from
"falsely” making such a representation. Commonwealth v.



Suffolk Apr. 22, 1992). Our construction of §23(b)(2)
forbids such representations whether they are true or false,
if reasonable persons would infer that they might be true.

12 See, e.g., In re Singleton, 1990 SEC 476, 477-78 (fire
chief told contractor from whom he was soliciting private
construction business that "it could take forever to obtain
[necessary Fire Department] inspections").

13/ 1n Srate Police Ass'n of Massachusetts v. Massachusetts
Police Ass'n, No. 79-2219 (Mass. Super., Middlesex
1979), a consent judgment enjoined an organization of
municipal police officers and its professional solicitor from
(among other things) falsely representing that automobile
bumper stickers sent to donors would give them "a break”
if stopped by a state police officer, a representation which
the plaintiff state police union alleged to be the defendants’
practice. We also note the following statement in a January
15, 1993 letter to this Commission from Kenneth T. Lyons,
National President, International Brotherhood of Police
Officers, NAGE, AFL-CIO: *I can assure you that many
citizens respond . . . because they believe the window
decals prove beneficial if they are involved in any kind of
traffic violation. "

1% For example, the telephone number printed on the
Association’s stationery appears to be that of the Police
Department. This use of public resources for your
Association's private purposes must be discontinued (unless
authorized by statute or bylaw).

1¥ We believe they may truthfully answer questions asking
whether they are police officers.

1¢ By reenacting what is now §23(b)(2) following this
widely publicized compliance letter, adding only
requirements that would not alter the result, the Legislature
is presumed to have adopted this construction of §23(b)(2).
See note 10 supra.

1 Since your facts indicate that the Association raises funds
solely for charitable purposes, we need not consider here
what effect, if any, G.L. c. 150E might have cn our
analysis if the Association engaged in collective bargaining.

CONFLICT OF INTEREST OPINION
EC-COI1-93-7"

FACTS:

You are a full-time employee of the City of
Chicopee Highway Department (Department),

QUESTION:

Can you run for and, if elected, hold office as an
Alderman-at-large while serving as a full-time
employee of the Department?

ANSWER:

Although G.L. ¢. 268A will not prohibit you from
running for the office of Alderman-at-large, if you are
elected to that position, you may not be compensated
in your current Department position.

DISCUSSION:

Section 20 prohibits a municipal employee from
having a financial interest in a contract with a
municipal agency, unless an exemption is available.
Section 20 applies whenever an individual holds more
than one position (at least one of which is appointed
and compensated) in the same municipality.
Therefore, if you are elected as Alderman, you will
have a financial interest in your employment contract
with the Department. See EC-COJ-80-89 (selectman
has a financial interest in employment contract as a
teacher).V

Applying the restrictions of §20, if you are elected
to the position of Alderman-at-large, you will have a
prohibited financial interest in your Department
employment contract. In other words, unless an
exemption applies, §20 will prohibit you from
receiving compensation in your Department position,
By definition, the position of alderman may not be
designated as a special municipal employee position.
G.L. c. 268A, §1(n).¥ The only exemption therefore
available to an alderman who seeks to receive
compensation in an appointed municipal position is
found in §20(b). That exemption requires that the
municipal employee meet certain specified criteria.
Among the criteria are:

(1) the employee must not be employed in an
agency which regulates the activities of the
contracting agency;

(2) the employee cannot participate¥ in or
have official responsibility?’ for any of the
activities of the contracting agency;

(3) the contract must be made after notice or
competitive bidding;

(4) the employee cannot be compensated for

more than 500 hours in the second position
during a calendar year.
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As Alderman-at-large, it appears that you would
have either regulatory control over, or you would
participate in, activities of the Highway Department.
See EC-COI-91-9 (city councilors regulate and/or
participate in activities of municipal agency); 83-158
(discussing meaning of "regulate"). Moreover, an
alderman cannot receive compensation in a full-time
appointed municipal position because the §20(b)
exemption restricts additional compensated municipal
employment to 500 hours during the course of a year.
See EC-COI-89-28 (full-time police officer cannot also
hold city council position without violating §20); 85-
66. No other exemption from §20 is available to you.
We note that §20 contains exemptions that allow a
member of a board of selectmen or town council to
hold an appointed municipal position provided that the
selectman or town councillor complies with certain
restrictions. - No similar exemption to the §20
prohibition, however, is available to members of a
board of alderman or city council.

Because you will not qualify for the §20(b)
exemption and because no other exemptions are
available to you, if you are elected to the position of
Alderman-at-large, §20 will prohibit your receipt of
compensation in your Department position. The §20
prohibition wil not apply until you assume the office
of Alderman-at-large. Furthermore, the conflict of
interest law will not prohibit you from running for the
office of Alderman-at-large. However, the Highway
Department or the City of Chicopee may impose
additional restrictions on running for political office or
otherwise engaging in political activities. §23(e).

DATE AUTHORIZED: February 23, 1993

" Pursuant to G.L. c. 268B, §3(g), the requesting person
has consented to the publication of this opinion with
identifying information.

1" However, an clected official's compensation is not
received pursuant to an employment contract. EC-COJ-82-
26. Any compensation you may receive as Alderman will
not be pursuant to an employment contract with the City.
As a8 Department employes, you would not therefore have
a prohibited financial interest in a municipal contract by
virtue of your compensation as an Alderman,

2’ Similarly, the definition of "special municipal employee”
excludes members of a city council as well as members of
a board of selectmen in a town with a population in excess
of 10,000 persons. G.L. c. 268A, §1{(n). However,
members of a board of selectmen in a town with 10,000 or
fewer inhabitants are, by definition, special municipal
employees.
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¥ "Participate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 268A, §1(j).

¥ rOfficial responsibility," the direct administrative or
operating authority, whether intermediate or final, and
cither exercisable alone or with others, and whether
personal or through subordinates, to approve, disapprove or
otherwise direct agency action. G.L. ¢. 2684, §1(i).

CONFLICT OF INTEREST OPINION
EC-COI-93-8

FACTS:

You represent ABC, Inc. ABC, Inc. is a private
non-profit corporation devoted to fostering and
advancing the interests of certain wholesale
distribution companies. ABC, Inc. retains a lobbyist
to monitor legislation of concern to its members.

ABC, Inc. intends to host a sporting event at a
resort on Cape Cod. The event will include a
barbecue lunch, sports activities, a cocktail hour, a
clambake dinner, and a post-dinner raffle to benefit a
local charity. Attendance at the event will be by
invitation only and invitees will include members of
the legislature, their staffs and spouses, ABC, Inc.
members, suppliers, sports figures and other
celebrities.

ABC, Inc. intends to pay for the event by
soliciting donations from its wholesale suppliers.
Prior events have cost approximately $150 per person.
ABC, Inc. hopes to ask corporate sponsors to increase
the amount of their contributions over the amount that
they have previously contributed in order to expand
the raffle to benefit the charity and to increase their
donation. Additionally, ABC, Inc. plans to charge
invitees an entrance fee correlated to the actual
expenses of the event. ABC, Inc. will request that the
entrance fee check be made payable to the charity.
ABC, Inc. also expects that attendees will purchase
raffle tickets which will also benefit the charity.

QUESTIONS:

1. Under G.L. c. 268A may an organization
provide legislators with an all-expense-paid day at a
resort if the legislators pay a charitable contribution as
an entrance fee?



2. Under G.L. c. 268A may manufacturers and
suppliers contribute funding to a trade organization
which is organizing an event to which legislators will
be invited?

ANSWERS:

1. The proposed arrangement by ABC, Inc. will
violate G.L. c. 268A, §3 because ABC, Inc. will be
providing benefits of substantial value to legislators to
promote good will. The entrance fee does not
alleviate the §3 problem where the fee is not
earmarked towards and does not cover the expenses of
the event,

2. The manufacturers and suppliers’ donations
will violate §3, if each manufacturer, at the time of its
donation decision, knows that legislators or other
public officials will be attending the event, if the
manufacturer/supplier has an interest in legislative
business and if its contribution amounts to $50.00 per
invited guest or greater.

DISCUSSION:

G.L. c. 268A, §3(a) prohibits, other than as
provided by law for the proper discharge of official
duties, directly or indirectly, giving anything of
substantial value to any state employee for or because
of any official act performed or to be performed by
such employee. Section 3(b) places similar restrictions
concerning the receipt of items of substantial value by
state employees.

The Commission has interpreted "substantial
value" to be $50 or more, and will aggregate the
amount of gifts which originate from several
individuals with common interests or which are given
by a donor on a repeated basis. See e.g., EC-COI-92-
2; Public Enforcement Letter 89-1, 1988 SEC 356.
The Commission has also attributed to a legislator gifts
to the legislator’s spouse or guest, See EC-COI-89-4,
Commission Advisory No. 2 (Guidelines For
Legislators Accepting Expenses and Fees for Speaking
Engagements). In determining substantial value the
Commission has, among other things, looked to the
face value of tickets, the cost to the donor, and the
actual benefit and worth to the employee. See EC-
COI-92-32; 92-19; 91-13,

The principal question raised by your request is
whether the "substantial value" requirement is met for
purposes of §3, or, rather, whether a charitabie
contribution will offset any value received by a public
employee participating in the event. Since none of the

charitable contributions collected at the event will
offset the expenses of the event, we conclude that the
legislators will receive the full value of the
entertainment and that ABC, Inc. will be giving a
gratuity of substantial value, based on the estimated
costs. The legislators will also benefit from the ability
to take a charitable tax deduction for the event. We
note that, at many charitable events, the ticket price
covers the expenses of the event as well as a charitable
contribution, See EC-COI-92-32 (ticket of $150
included $45 cost of food and drinks and $105
contribution to the non-profit organization). Our
conclusion would be different if the ticket price were
used to defray the costs of the event.

Further, we do not find that the facts which you
present are analogous to our limited precedent
concerning charitable contributions under §3. In two
prior opinions, we have advised public employees who
have been offered compensation in appreciation for
services rendered that §3 will not be violated if the
compensation is donated to a charity or used to create
a charitable trust from which the public employee will
not benefit in any way. Also, the public employees -
were not permitted to take a tax deduction for the
contribution. EC-COI-87-23; 83-75. Our reasoning
in these cases was based on the fact that the public
official received nothing of personal benefit for
himself. Here, in comparison, although the legislators
will make a charitable contribution, they will also
receive a full day at a resort and a tax deduction,

We also conclude that the nexus requirement is
met for purposes of §3. We do not find that the
charitable fundraising is the sole motive for the gift,
but rather that other motives include engendering good
will with legislators who must act on numerous matters
of interest to the industry. See, e.g., In re
Massachusetts Candy and Tobacco Distributors, Inc. ,
1992 SEC 609; In re State Street Bank, 1992 SEC
582, In re Stone and Webster Engineering
Corporation, 1991 SEC 522; In re Ackerley
Communications, 1991 SEC 518, 520 n.5. For
purposes of this opinion we presume that ABC, Inc.
will have the requisite interest!’ in legislative business.

We note that the raffle held to benefit the charity
will not violate §3. A raffle prize awarded in a
random drawing is generally not given for or because
of an official’s duties. EC-COI-82-161; 83-39.

Finally, you have asked us to comment upon the
application of the conflict law to the suppliers and
manufacturers who will donate the funds for the event.
We consider these organizations to be co-donors with
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considering whether receipt of honoraria permissible,
Commission will examine whether the sponsor of the
event or the source of the honoraria is a person or
official with whom employee reasonably expected to
have official dealings); 80-28. If the manufacturers, as
the source of the funding, know, at the time of their
donation, that legislators are invited to the event which
they are funding and if the manufacturers have the
requisite interest in legislative business, then we
conclude that the nexus requirement is met for
purposes of §3. In these circumstances the
presumption is that the motive for giving is to
engender good will with legislators who must act on
matters of interest to the industry. See, e.g., In re
Massachusetts Candy and Tobacco Distributors, Inc.,
1992 SEC 609, In re Stone and Webster Engineering
Corporation, 1991 SEC 522; In re Ackerley
Communications, 1991 SEC 518, 520. Under §3 it is
not necessary for the manufacturers to give a gratuity
directly to a legislator. Section 3 expressly prohibits
the direct and indirect giving of a gratuity to a public
official. We reiterate that

for §3 purposes it is unnecessary to prove that
any gratuities given were generated by some
specific identifiable act performed or to be
performed. In other words no specific quid
pro quo or corrupt intent need be shown.
Rather, the gift may simply be an attempt to
foster goodwill. It is sufficient that a public
official, who was in a position to use his
authority in a manner which could affect the
gift giver, received a gratuity to which he was
not legally entitled, regardless of whether or
not that public official ever actually exercised
his authority in a manner that benefitted the
gift giver. In re Stone and Webster
Engineering Corporation, 1991 SEC 522, 523,
n.1.

Under these circumstances, §3 places a
responsibility upon each manufacturer and supplier to
limit its contributions to less than $50 per invited guest
if it is known that the funds will be used (at least in
part) to benefit legislators, and if it has an interest in
legislative business. When making a contribution
decision, each supplier may need to ascertain the
estimated costs of the event and the number of guests
invited (including the number of public employees).
Alternatively, each manufacturer may require that
ABC, Inc, limit the benefits provided to the legislators
at the event so that its contribution does not exceed the
substantial value requirement.  Similarly, each
manufacturer may limit its contribution by requiring
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that the invited guests pay ABC, Inc. for the benefits
they receive.?

Date Authorized: February 23, 1993

Y The test used by the Commission to determine an
"interest in legislative business" is "whether the giver has
any interest (other than the general one shared with other
citizens) in any past, present, or future legislative act,
including a bill, an appropriation, or & constituent service;
thus, motives for giving include expressing gratitude for
past acts or engendering future goodwill." EC-COI-92-2,

¥ We note that issues may arise concerning whether certain
manufacturers’ contributions should be aggregated for §3
purposes, if some of the mannfacturers shared a common
interest in legislative business and are aware that each is
making a contribution to the event. See EC-COI-92-2
(discussing aggregation as to recipient’s viclation of §3[b]).
However, this question is not before us and thus need not
be addressed at this time.

CONFLICT OF INTEREST OPINION
EC-COI1-93-9

FACTS:

You are counsel for Mr. A, Mr. B, Mr. C and
Ms. D, and requested a formal advisory opinion from
the Commission on their behalf pursuant to G.L. c.
268A, §10, and c. 268B, §3(g). Mr. A was the
Executive Director of a state agency (Agency One)
until December 31, 1992, when his resignation became
effective. Mr. A has entered into a consultant contract
with Agency One, for the period of January 1, 1993
through March 1, 1993. This contract allows for
private employment during normal business hours, and
specifies that he will perform services on no more than
sixty days during the contract period. His consultation
consists of responding to specific questions posed by
his successor. He does not have the authority to
approve any agency matters, and does not know
whether his advice is or will be implemented. Agency
One is a "state agency"! within the meaning of the
conflict of interest law, G.L. c. 268BA. Mr. A
continues to be a "state employee" by virtue of his
regular consultation to Agency One.

Upon Mr. A’s departure as Executive Director of
Agency One, he filed the appropriate paperwork
creating Mr. A & Company, Inc. (the Corporation),



an incorporated company of which he is sole
shareholder, president, treasurer and clerk.

Mr. B, Mr. C and Ms. D are private citizens who
are interested in forming a business organization with
Mr. A after he leaves state service. They want to
amend the articles of incorporation of the Corporation,
so that Ms. D will be listed as Treasurer, Mr. C will
be registered as Secretary, and Ms. D, Mr. B and Mr,
C will each have the option to purchase 16 2/;% of the
Corporation, leaving Mr. A with 50% ownership.
Ms. D, Mr. B and Mr. C will pay start-up costs for
consideration of the purchase option.

Ms. D, Mr. B and Mr. C are the principals of a
separate business organization, (Company X). Mr. A
does not have any ownership interest in Company X,
although he may enter into a. short-term personal
services contract with Company X after he leaves state
service, while this opinion is pending,

Company X has had contact with Agency One on
two matters during Mr. A’s tenure at Agency One. In
early 1992, Company X represented a development
group that was interested in responding to a request
for proposals (RFP) to build a computer facility in a
city (the City) for a second state agency (Agency
Two). Mr. B and Mr. C, as representatives of
Company X, approached Agency One for information
concerning Agency One’s interest in providing
financing for the Agency Two project. Mr. A met
with Mr. B and Mr. C in or about January 1992 to
discuss these matters. He also had a telephone
conversation with one of Company X’s competitors
regarding the Agency Two project. Other employees
of Agency One met with or had telephone
conversations regarding the Agency Two project with
another Company X competitor. In August 1992,
another state agency (Agency Three) issued an
Addendum to the original RFP (Amended RFP).
Neither Mr. A, nor anyone else at Agency One (to
Mr. A’s knowledge) has had any other involvement in
the original or Amended RFP since the various
requests for information in early 1992. The Amended
RFP involves a super-computer facility in the City to
be used by Agency Two and other state agencies. Mr,
A does not intend to have any connection to either the
original or amended computer facility projects while
he is in a private capacity.

The second matter involves a proposal to develop
and construct a new construction project (the Project)
for a fourth state agency (Agency Four). Company X
represents a potential bidder on this project.
Representatives of Company X met with Mr. A in

early 1992 and the summer of 1992, to solicit
information regarding Agency One’s interest in and
capacity to provide financing for the Project. On
December 17, 1992, Mr. B and Mr. C met with staff
members and the General Manager of Agency Four
regarding their Project proposal. Agency One
personnel were also present to provide information
about Agency One financing. Mr. A abstained from
participation in this December 17, 1992 meeting, and
any further Company X matters, as he had commenced
"nascent discussions” regarding prospective business
associations with Mr. B, Mr. C and Ms. D At
present, Agency Four has not issued an RFP. If the
Project does go forward, Company X would
presumably be compensated for its efforts., The
Corporation would receive no monies from the
Project.

QUESTIONS:

1. Are there any restrictions on Mr. A’s private
activities after the termination of his appointment
as Executive Director of Agency One on
December 31, 19927

2. Are there any restrictions on the private activities
of Mr. B, Ms. D and Mr. C if they become
officers and/or part owners in the Corporation?

ANSWERS:

1. Yes, as set forth below.

2. No, as they are not "partners” under §5.
DISCUSSION:

Restrictions on Mr. A’s Private Activities Under §4

As Mr. A will be employed by Agency One as a
consultant immediately upon his resignation as
Executive Director of Agency One, Mr, A will not
become a "former state employee" until the
termination of his consultation with Agency One.?
The prohibitions of §4 will apply to Mr. A as a
current special state employee? because of his
consultation for Agency One.

Section 4 generally prohibits a state employee from
receiving compensation from, or acting as attorney or
agent for, anyone other than the Commonwealth in
connection with a particular matter in which the
Commonwealth is a party or has a direct and
substantial interest. This reflects the basic principle
that a person cannot serve two masters. Whenever an
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matters in which the state also has an interest, there is
a potential for divided loyalties. Commonwealth v.
Canon, 373 Mass. 494, 504 (1977); In re Bagni, 1980
SEC 30, 32. This prohibition applies in a less
restrictive manner to special state employees.
Accordingly, as a special state employee, Mr. A would
be prohibited from receiving compensation from, or
acting as an agent or attorney for, anyone other than
the Commonwealth only in relation to a particular
matter in which (a) he had participated in as a state
employee, (b) is or within one year had been a subject
of his official responsibility?’, or (c) is pending within
a state agency in which he is serving. Note that clause
(c) is not applicable to a special state employee who
serves (in his special state employee position) on no
more than 60 days during any period of 365 days.

As Executive Director of Agency One, Mr. A had
comprehensive official responsibility for agency
matters, whether he participated in them or not. Thus,
while he is consulting for Agency One, he may not
receive compensation from or act as agent or attorney
for anyone other than the state in connection with a
particular matter in which the Commonwealth is a
party or has a direct and substantial interest, if it was
within his official responsibility during the previous
year. Thus, he may not receive compensation or act
as agent for a private party in relation to particular
matters in which he had official responsibility, such as
the original Agency Two RFP or the Agency Four
project. While he is consulting for Agency One, if he
chooses to enter simultanecusly into a contract with
Company X, he may not receive compensation or act
as agent in relation to any matters, for any private
party, which were under his official responsibility at
Agency One for the previous year, or in which he had
at any time participated as a state employee.

In EC-COI-92-25, the Commission held that in
general, a public employee acts as agent for the
purpose of G.L. c. 268A when he speaks or acts on
behalf of another in a representational capacity. See
Commonwealth v. Newman, 32 Mass. App. Ct. 148,
150 (1992); Commonwealth v. Cola, 18 Mass. App.
Ct. 598, 610-11 (1984); In re Reynolds, 1989 SEC
423, 427. See also Commission Advisory No. 13
(Agency). We have repeatedly given as examples of
acting as agent appearing before a government agency
on behalf of another, submitting an application or
other document to the government for another, or
serving as another’s spokesperson. See, e.g., EC-
COI-92-18. Of course, Mr. A may act as an agent for
Company X or any other private entity if his private
activity is not in relation to a matter in which the state
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has an interest, or is otherwise not within the scope of
84 as discussed above.

Restrictions on Mr. A’s Private Activities Under
§5(a)

Section 5(a) prohibits a former state employee
from acting as an agent or attorney for or receiving
compensation directly or indirectly from anyone
other than the Commonwealth in connection with any
particular matter’ in which the state or a state agency
is a party or has a direct and substantial interest and
the matter was one in which the employee officially
participated.¥ Therefore, in regard to matters in
which Mr. A officially participated as a Agency One
employee, this section will permanently restrict his
ability to act as agent or attorney for or receive
compensation from anyone other than the
Commonwealth, after he terminates state employment.
Again, Mr. A will only become a "former state
employee” after termination of his consultation for
Agency One.

We note that participation may be found with
regard to matters which were pending during Mr. A’s
Agency One employment, where he did not personally
handle the matter, but rather, he supervised the work
of subordinates. See EC-COI-89-7 (a state employee’s
participation in discussion or approval of subordinate’s
recommendation is more than ministerial in nature);
EC-COI-79-57.

Mr. A participated in both the original Agency
Two RFP and the Agency Four project, as he
personally advised Company X about Agency One’s
interest in and capacity to finance these projects.
Thus, he is forever precluded from receiving
compensation from anyone other than the
Commonwealth or a state agency for any private
activity that is "in connection with" these matters. We
need not discuss whether or not there are limitations
on Mr. A’s ability to participate in the Amended
Agency Two RFP, as he has indicated that he does not
intend to participate in the Amended RFP in his
private capacity.? Additionally, nothing in §5 will
prohibit Mr. A from participating in either the Agency
Three or Agency Four projects as a consultant to
Agency One, as he will be acting as a state employee.

Finally, Mr. A cannot receive income that is based
upon services provided by the Corporation’s
employees or officers, that Mr. A could not provide
himself. The Commission has held that if one is
merely an investor, and receives nothing more than a
return on an investment, the return on investment is



not "compensation,” as it is not "in return for services
rendered by another." See G.L. c. 268A, §1(a). See
also, EC-COI-89-13; 86-03; 85-17. However, if an
individual is active in the business, he cannot receive
a share of profits related to a particular matter from a
prohibited source, even if he did not work on that
particular matter himself, as it is deemed the receipt of
money in return for services rendered by another, and
is therefore "compensation." See EC-COI-85-38; 85-
21; 85-20.

In the present case, Mr. A is an active member of
the Corporation, and not merely an investor. While
Mr. A may not receive compensation in connection
with particular matters in which he participated as a
state employee, that ban does not extend to other
members of the Corporation. Mr. A may not receive
any income from these prohibited sources. Therefore,
the proceeds from the prohibited sources must be
segregated from any pool of money which is used to
pay the individual his salary or to determine his share
of profits, See EC-COI-89-5; 85-38; 85-21; 85-20.
You have indicated that the Corporation (through
employees or officers other than Mr. A) has no
intention at this time to engage in private work in
connection with these matters. However, these
principles would apply to any other particular matter
that Mr. A participated in as a state employee.

Restrictions on Mr. A’s Private Activities Under
§5(b)

Section 5(b) prohibits a former state employee
from personally appearing!? before any court or
agency of the Commonwealth within one year after
leaving state service in connection with any particular
matter in which the state or a state agency is a party or
has a direct and substantial interest and if the matter
was under the official responsibility of the employee
within the two years prior to the termination of such
state employment.

If, for example, Mr. A had official responsibility
for the work of several employees, and did not
personally supervise their work, he would still be
restricted from personally appearing before any court
or state agency for a period of one year in connection
with those matters handled completely by his
subordinates during his final two years at Agency One.
Such matters were under Mr. A's
responsibility, notwithstanding the fact that he did not
participate in them.

Based upon your facts, under §5(b), Mr. A may
not appear before a court or agency of the

official .

Commonwealth until one year from the termination of
his consultation for Agency One, in connection with a
particular matter which was under his official
responsibility during the two years before the
termination of his consultation. The one year waiting
period does nor begin on December 31, 1992 (the day
Mr. A’s resignation as Executive Director of Agency
One becomes effective) because §5 specifies that the
waiting period begins one vyear after his Jlast
employment has ceased. Mr. A’s consultation is with
the same state agency, to take effect upon (or shortly
after) his resignation as Executive Director; therefore,
he is continuing his employment with Agency One
(although in a different capacity). Cf. EC-COI-92-16.
Thus, Mr. A’s consulting post with Agency One in
effect tolls the one-year bar of §5(b).

Partners of a Former State Employee:
Restrictions on the Private Activities of Mr, B,
Ms. D and Mr. C Under §5(c)

The same restrictions that apply to Mr. A under
§5(a) will apply to his partners during the one-year
period following Mr. A’s completion of state services.
G.L. c. 268A, §5(c). Thus, the issue is whether Mr.
B, Ms. D and Mr. C can be considered Mr. A’s
"partners” under §5.

The term “partner” is not specifically defined in
G.L. c. 268A. However, the Commission has
construed the term in previous opinions. See EC-COI-
87-34;, 87-29; 86-03; 85-62; 84-78. In order to
advance the purposes of the conflict of interest iaw,
which "was enacted as part of ‘comprehensive
legislation...[to] strike at corruption in public office ...
for private gain,”" McMann at 427, the term -
"partner” is not restricted to those who enter formal
partnership agreements. Thus, where business ties are
indeterminate, the Commission has held that a partner
is any person who joins with another, formally or
informally, in a common business venture, and that the
substance of the relationship is what matters, not
merely the terms the parties use to describe the
relationship. 1’ EC-COI-84-78.

While our broad interpretation of the word
"partner” under G.L. c. 268A has proved helpful in
clarifying situations in which business ties are either
unclear or misleading, it is not our function to revise
the terms of statutorily defined business arrangements.
See G.L. c. 108A (partnerships), G.L. c. 156B
(business corporations).!  “[A] statute must be
interpreted according to the intent of the Legislature
ascertained from all its words construed by the
ordinary and approved usage of the language,
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considered in connection with the cause of its
enactment, the mischief or imperfection to be remedied
and the main object to be accomplished, to the end that
the purpose of its framers may be effectuated.”
Commonwealth v. Galvin, 388 Mass. 326, 328 (1983);
McMann v. State Ethics Commission, 32 Mass. App.
Ct. 421, 425 (1992) (emphasis added). The language
and history of the conflict of interest law indicates that
the drafters discerned a difference between
partnerships and other forms of business arrangements.
While §5 of G.L. c. 268A discusses only "partners" of
a state employee, §6 addresses both "partners" and
"business organization[s] in which [the state employee]
is serving as officer." See also Report of the Special
Commission on Code of Ethics, 1962 House Doc. No.
3650, at 13-4; Buss, The Massachusests Conflict-of-
Interest Statute: An Analysis, 45 B.U.L. Rev. 299,
350-351 (1965).

In the present case, a corporation is contemplated.
While we reserve the right to review the substance of
a corporate entity according to the principles
enunciated in Evan v. Multicon Const. Corp., 30
Mass,App.Ct. 728, further appellate review denied,
410 Mass. 1104 (1991) (disregarding a corporate
entity),1 it is too speculative for us to comment on the
substance of an organization that has not yet been
formed. Therefore, we will presume that the proposed
Company will be properly incorporated, with an eye
towards the Evan factors.

All four individuals will thus be officers of a
corporation. Mr. A will be the sole owner while the
others will have the option to purchase a set percentage
of ownership interests in the corporation. Therefore,
Ms. D, Mr. B and Mr. C are not "partners" under §5,
even in light of the broad purposes of this section ¥/
On the present facts, then, the conflict of interest law

does not prohibit these activities.

Date Authorized: March 30, 1993

V State agency,” any department of a state government
including the executive, legislative or judicial, and all
councils thereof and thereunder, and any division, board,
bureau, commission, institution, tribunal or other
instrumentality within such department and any independent
state authority, district, commission, instrumentality or
agency, but not an agency of a county, city or town. G.L.
c. 268A, §1(p).

¥ Mr. A filed a 86 disclosure with this Commission with

respect to this matter. ‘This opinion addresses oaly his
future conduct. See G.L. ¢. 268B, §3(g).
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¥ This is true whether or not he is compensated for his
consulting work by Company X. Cf. EC-COI-92-16 (State
employee who resigned from one state agency and a year
later, was hired by a second state agency, was both a
former and current state employee, implicating §4 and §5
simultaneously).

4 »Special state employee,” a state employee:

(1) who is performing services or holding an office,
position, employment or membership for which no
compensation is provided, or

2) who is not an elected official and

(a) occupies a position which, by its classification
in the state agency involved or by the terms of the
contract or conditions of employment, permits
personal or private employment during normal
working hours, provided that disclosure of such
classification or permission is filed in writing with
the state ethics commission prior to the
commencement of any persopal or private
employment, or

(b) in fact does not earn compensation as a state
employee for an aggregate of more than eight
hundred hours during the preceding three hundred
and sixty-five days. For this purpose
compensation by the day shall be considered as
equivalent to compensation for seven hours per
day. A special state employee shall be in such a
status on days for which he is not compensated as
well as on days on which he earns compensation.
G.L. c. 2684, §1(0).

3 "Official responsibility,” the direct administrative or
operating authority, whether intermediate or final, and
either exercisable alone or with others, and whether
personal or through subordinates, to approve, disapprove or
otherwise direct agency action. G.L. c. 268A, §1(i).

¢ "Compensation," any money, thing of value or economic
benefit conferred on or received by any person in return for
services rendered or to be rendered by himself or another.
G.L. c. 268A, §1(a).

I’ "Particular matter,"” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,

§1(k).

8 "Participate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,



disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 2684, §1().

¥ If Mr. A were interested in private work regarding the
Amended RFP, we would need to determine whether that
work was "in connection with” the particular matter in
which he participated as a state employee. We would make
this determination by analyzing whether the private work is
"integrally related” to the government matter because they
involve "the same parties, the same litigation, the same
issues or the same controversy," and the effect the proposed
private work would have on the government matter. EC-
COI-92-17.

1% The Commission has previously interpreted "personally
appearing” to include, in addition to physically appearing
before a court or agency of the Commonwealth, contacting
an agency or court in person or in writing." See EC-COJ-
87-27.

1V This opinion does not overrule precedent which involves
this principle, in cases where a particular business
association's classification is vague or misleading.

Z'1n fact, G.L. c. 108A, §4, which defines "partnerships”
as an association of two or more persons who carry on as
co-owners of a business for profit, specifically states that
any association formed under any other statute of this state
is not a partnership under this chapter. Thus, a corporation
formed under G.L. c. 156B cannot be a partnership under
c. 108A.

13 The twelve factors which should be considered in
deciding whether to penetrate the corporate form are: (1)
common ownership; (2) pervasive control; (3) confused
intermingling of business activity assets, or management;
(4) thin capitalization; (5) nonobservance of corporate

formalities; (6) absence of corporate records; (7) no’

payment of dividends; (8) insolvency at time of litigated
transaction; (9) siphoning away of corporate assets by
dominant shareholders; (10} nonfunctioning of officers and
directors; (11) use of corporation for transactions of the
dominant sharcholders; (12) use of corporation in
promoting fraud.

19 Professional corporation and limited partnership issues
are not before the Commission et this time. Thus, this
opinion does not address those matters.

CONFLICT OF INTEREST OPINION
EC-COI-93-10°

FACTS:

You are a full-time employee of the Department of
Environmental Management (DEM). The Janas

Skating Rink (Rink) is owned by the Commonwealth
and operated by DEM. DEM has contracted with a
private vendor to manage the Rink’s operation. You
have been offered a part-time employment position
with the Rink’s management vendor as a Zamboni
driver,

QUESTION:

Can you be employed by a private vendor on a
part-time basis at the Janas Rink?

ANSWER:

No, unless your current DEM position is
structured to qualify as a special state employee
position and the Governor approves of your exemption
pursuant to G.L. c. 268A, §7(e).

DISCUSSION:

Section 7 prohibits a state employee from having
a direct or indirect financial interest in a contract with
a state agency, unless an exemption is available. Your
contemplated part-time employment by the Rink
management vendor would result in you having an
indirect financial interest in the vendor’s management
contract with DEM.

A general exemption provided in §7(b) is available
to a state employee who is not employed by the
contracting agency or an agency which regulates the
activities of the contracting agency and who does not
participate in or have official responsibility for any of
the activities of the contracting agency if the contract
is made after public notice, and who files a disclosure
with the State Ethics Commission.r See EC-COI-90-
3. This exemption, however, is unavailable to you
because you are currently employed by the contracting
agency, the DEM. See EC-COI-85-81 (full-time state
employee who sought to be employed by agency
vendor under state contract could not avail himself of
§7(b) exemption where his full-time employment was
with contracting agency).

If your DEM position is restructured to allow you
to engage in personal or private employment during
normal business hours, you will qualify for special
state employee status.2 You must, however, file with
the State Ethics Commission a written disclosure of
your part-time classification or permission to be
privately employed during normal working hours prior
to engaging in any such private employment. As a
special state employee, you could overcome the §7
prohibition by relying upon the exemption found in
§7(e). That exemption, however, requires that you
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file a written disclosure with the State Ethics
Commission of your financial interest in the vendor’s
management contract with DEM. In addition, in order
to avail yourself of the §7(e) exemption, you would
need to receive approval of the exemption from the
Governor.¥

In conclusion, because you will not qualify for the
§7(b) exemption as a full-time employee of DEM, you
cannot be employed on a part-time basis by the Rink
management vendor. Only as a special state
employee, and with the approval of the Governor,
could you engage in your contemplated part-time
employment without violating §7.

DATE AUTHORIZED: March 30, 1993

* Pursuant to G.L. c. 268B, $3(g), the requesting person
has consented to the publication of this opinion with
identifying information.

Y If the contract is for personal services, additional
requirements must be met,

¥ "Special state employec,." a state employee:

(1) who is performing services or holding an office,
position, employment or membership for which no
compensation is provided, or

(2) who is not an elected official and

(a) occupies a position which, by its classification
in the state agency involved or by the terms of the
coatract or conditions of employment, permits
personal or private employment during normal
working hours, provided that disclosure of such
classification or permission is filed in writing with
the state ethics commission prior to the
commencement of any personal or private
employment, or

(b) in fact does not earn compensation as a state
employee for an aggregate of more than ecight
hundred hours during the preceding three hundred
and sixty-five days. For this purpose
compensation by the day shall be considered as
equivalent to compensation for seven hours per
day. A special state employee shall be in such a
status on days for which he is not compensated as
well as on days on which he earns compensation.
G.L. c. 268A, §1(0).

2 We note that even if you were a special state employee,
you could not avail yourself of another exemption, provided
by §7(d), because that exemption requires that you, as a
special state employee, not participate in or have official
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responsibility for any of the activities of the contracting
agency. In your case, because you are employed by the
DEM, you necessarily participate in the activities of the
contracting agency.

CONFLICT OF INTEREST OPINION
EC-COI-93-11

FACTS:

You are a member of the General Court. Your
district serves as the host to a number of public service
projects, regional highways, and state agencies.

Your district will soon experience a large increase
in construction activity. You further state that it is now
possible for community organizations in your district
to work with state agencies and the contractors, to
build in binding mitigation requirements for projects
affecting the community.

As a Legislator, you are both an elected official
and a political leader in your community. You expect
that when project proponents seek to discuss mitigation
issues with the community, they will ask you for
recommendations as to which community groups they
should deal with and which mitigation efforts are most
important to the community. You view this activity as
being within the scope of your official duties and
within the range of activities customarily expected of
legislators.

In addition to your elected position, you currently
serve as one of many members of an advisory
committee (Committee), a non-profit entity created by
special legislation, The ABC PAC was established to
provide community-based advisory assistance to state
agencies and others with community input on projects
affecting the community.

Neither you nor any member of your immediate
family (as defined in G.L. c. 268A, §1[e]) has any
financial interest in ABC PAC. Neither you nor any
member of your immediate family would have any
financial interest in any project. ABC PAC does not
contribute to or participate in any individual political
fundraising events or individual political campaigns.

ABC PAC will soon appoint some directors of a
non-profit community organization’s Board of
Directors (the "non-profit community organization").
The non-profit community organization is a
community-based organization made up of concerned



citizens from your district and has been established to
aid the community in connection with construction
mitigation matters. We presume that the non-profit
community organization would benefit, at least in part,
from your recommendations and advice concerning
community mitigation efforts. Neither you nor any
member of your immediate family is a member,
director, officer, or employee of the non-profit
community organization. Moreover, neither you nor
any member of your immediate family would receive
any direct or indirect remuneration from the non-profit
community organization.

The non-profit community organization will not
contribute to or participate in any individual political
fundraising events or individual political campaigns.
ABC PAC would not derive profit or funding from the
non-profit community organization. The non-prefit
community organization will conduct itself as an
organization exempt from federal taxation pursuant to
Section 501(c) of the Internal Revenue Code of 1986,
as amended, and will make application to the IRS for
recognition of such status.

Finally, as a Legislator, you have no authority
over or regulatory relationship with any project bidder.
You have neither regulatory jurisdiction nor control
over agency or authority decisions concerning bidders
or their contracts, nor will you directly participate in
any negotiations between any bidder and the non-profit
community organization.

QUESTIONS:

1. Does G.L. ¢. 268A permit you to respond to
a request from a private party bidding or seeking to
bid (a "Bidder") on a public works project or a project
of a public authority which may directly or indirectly
impact your district (collectively, the "Project") for a
recommendation as to non-profit community
organizations which a Bidder may wish to work with
on community mitigation issues?

2. Does G.L. c. 268A permit you to recommend
certain mitigation efforts in response to an inquiry
from a Bidder on a Project for suggestions of
mitigation efforts which may either increase
community support for the Project or decrease
community opposition to the Project, which mitigation
efforts may include contributions to certain non-profit
community organizations for use in community
projects or programs?

ANSWERS:

1. Yes, subject to any relevant limitations
discussed below,

2. Yes, subject to any relevant limitations
discussed below.

DISCUSSION:

As a member of the General Court, you are a state
employee as that term is used in the conflict of interest
law. Certain provisions of G.L. c. 268A are relevant
to your questions.

Section 23

The Commission has long held that when a public
employee solicits anything of substantial value! from
persons within his regulatory jurisdiction an issue is
raised under §23 of G.L. c. 268A. EC-COI-90-9
(state official prohibited from soliciting vendors of his
agency to support political candidate); 8§2-124 (County
Commissioner prohibited from privately selling
insurance to county vendors whose contracts he
oversees); 81-66 (corrections officer prohibited from
catalog selling to inmates within his custody). This is
because G.L. c. 268A, §23(b)(2) prohibits a state
employee from using his position to secure
unwarranted privileges of substantial value for himself
or others which are not available to similarly situated
individuals. The Commission has recognized in

applying this provision the "inherently exploitable

nature” of the situation where a public official is
soliciting from someone within his regulatory
jurisdiction. See EC-COI-92-12 (Board member
prohibited from soliciting individuals under his
regulatory authority).

Applying §23(b)(2) in EC-COI-92-28, the
Commission concluded that certain proposed business
solicitations, which would have been made by the
Governor, would have violated §23(b)(2) — unless
specifically permitted by law -~ because those
solicitations would have resulted in a non-state entity
receiving an unwarranted privilege of substantial
value. In the present case, not only is there no
regulatory nexus between the Bidders and your office,
but also your proposed actions would not appear to
constitute a "solicitation” within the meaning of EC-
COI-92-28. Rather, your actions appear to be more
consistent with your official duties as a state legislator

518



performing constituent services. See, e.g., Public
Enforcement Letters 92-1 and 92-2; see also Advisory
No. 13 (Agency).

Where your proposed actions would be limited to
making recommendations and responding to requests,
we find that you would not be engaging in active
solicitation or using your official state office for
personal or private (non-public) purposes.
Accordingly, your situation is distinguishable from
EC-COI-92-28 and 92-5 (use of state seal prohibited
for fundraising or campaign purposes as such activities
benefit personal rather than public interest) and
therefore does not raise an issue under §23(b}2).
Should you later seek to actively solicit Bidders, you
should seek further advice from this Commission.

Section 6

Section 6 prohibits a state employee (including a
member of the General Court) from participating?’ as
a public official in any particular matter?’ in which he,
his immediate family members,¥ or a partner or a
business organization which he is serving as an officer,
director, trustee, partner or employee, or any person
with whom he is negotiating or has any arrangement
concerning prospective employment, has a financial

interest.%’

As a member of the General Court, you would
participate in a particular matter whenever you
interject yourself, as a state representative, into
mitigation or other matters. See, e.g., Craven v. State
Ethics Commission, 390 Mass. 191 (1983), and In re
Craven, 1980 SEC 17. Accordingly, if you, an
immediate family member, or an organization
(including a non-profit) in which you serve as an
officer, director, trustee, partner or employee, have a
direct or a reasonably foreseeable financial interest in
a given matter, §6 would prohibit your participation in
that matter. For example, issues will arise for you
under §6 if (i) you serve as a member of the Board of
Directors of the non-profit community organization
established by ABC PAC, and (ii) that non-profit has
a financial interest in a mitigation matter, and (iii) you
intervene as a state representative (by making
recommendations or responding to vendors or state
agencies, for example), in that mitigation matter.
Assuming, however, that you (as well as members of
your immediate family) will not have any personal
financial interest in the construction projects or related
mitigation matters, and provided that you do not serve
as an officer, director, partner or employee of any
business organizations with a financial interest in the
construction projects or the mitigation matters, an issue
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under §6 will not be raised as a result of your
proposed activities.

This opinion is based solely on the facts as you
have presented them. Should the scope of your
activities concerning community mitigation efforts or
your relationship with the non-profit community
organization or any other interested organizations
change, you should seek further advice from the Ethics
Commission.

Date Authorized: April 27, 1993

1 Anything valued at $50 or more. Commonwealth v.
Famigleri, 4 Mass. App.Ct. 584, 587 (1976); Commission
Advisory No. 8.

¥ "Participate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise.

¥ “Particular matter,” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,

§1(k).

¥ "Immediate family,” the employee and his spouse, and
their parents, children, brothers and sisters. G.L. c. 268A,
§1(e).

# Note that the definition of a "particular matter” expressly
excludes the enactment of general (as opposed to "special”)
legislation.

CONFLICT OF INTEREST OPINION
EC-COI-93-12 :

FACTS:

You are an employee in the Governor’s office. In
this position, you report to a supervisor, on a wide
range of issues pending before the Governor, and
which need her review and comment. She then
advises the Governor. You are involved in inter-
agency coordination, and research and preparation of



materials for your supervisor’s review, and you are
also assigned specific tasks by her.

You are also an elected municipal official in the
City of ABC. This is a part-time, salaried post. You
state that in your role as an employee in the
Governor’s Office, you intend to abstain from all
matters regarding ABC.

QUESTION:

What restrictions are there on a municipal official
who is also an employee in the Governor’s Office?

ANSWER:

As a municipal official, you may not vote or act
on any matter which is within the "purview" of the
Governor’s office.

DISCUSSION:

Section 4(a) generally prohibits a state employee
from receiving compensation from anyone other than
the state in relation to any particular matter!’ in which
the state is a party or has a direct and substantial
interest. Section 4(c) prohibits a state employee,
otherwise than in the proper discharge of his official
duties, from acting as agent or attorney for anyone in
connection with any particular matter in which the
state is a party or has a direct and substantial interest.
Section 4 is based on the principle that "public
officials should not in general be permitted to step out
of their official roles to assist private entities or
persons in their dealings with government.” Perkins,
The New Federal Conflict Law, 79 Harvard L. Rev.
1113, 1120 (1963).

However, a "municipal exemption" was adopted
by the Legislature in 1980 to limit (but not entirely
eliminate) the effects of §4. The Legislature enacted
this exemption in St. 1980, c. 10 to mitigate a harsh
application of §4, which would otherwise virtually
prohibit state employees from holding municipal office
in some situations. Under this exemption, a state
employee may hold an elective or appointive office in
a city, town or district, and §4 will not prohibit such
an employee from performing the duties of, or
receiving the compensation provided for, such office.
Nonetheless, no such elected or appointed official may
vote or act on any matter which is within the purview
of the agency by which he is employed or over which
such employee has official responsibility.?’ G.L. c.
268A, §4. It makes no difference whether the
individual, as a state employee, has any responsibility
for the matter in question. EC-COI-92-22. ‘The

municipal exemption was enacted to permit a state
employee, who holds municipal employment or a
municipal office, to participate as a local official in all
matters coming before him, as long as those matters
are not ones over which Ais state agency has
jurisdiction, or, in the words of the statute, are within
its "purview." EC-CQOI-92-22; 92-8; 86-2. .

As we stated in EC-COI-92-22, the municipal
exemption’s "purview" restriction serves three
purposes. First, it eliminates the potential for undue
state agency influence over those local officials who
also happen to be the state agency's employees. For
example, a state employee who also serves as a local
official may be compelled by his state agency superiors
to carry out his agency’'s wishes concerning an
important local issue, even if that policy is not in the
municipality’s best interests, Second, it avoids
compromising state agency action where one of its
own employees has pre-judged the issue at the local
level.  Finally, because the state employee is
prohibited from participating as a local official on
matters of interest to his state agency, he is protected
from being placed in an awkward political and
personal situation. EC-COI-92-22,

The critical question here, is what matters are
“within the purview" of the Governor's office. The
Commission has held that “purview" includes any
matter which is regulated, reviewed, or supervised by
the agency in question. See EC-C(OI-92-22; 86-2; 83-
26; 82-89. The Constitution of Massachusetts gives
the Governor broad executive powers. Mass, Const.
Pt. 2, C. 2. §1. Such authority includes the ability to
pardon, and to nominate and appoint judicial officers.
More important, under G.L. cc. 6, 6A, and 7, the
Legislature has placed executive offices, departments
and agencies under the Governor’s jurisdiction. A
partial list of offices under the Governor’s jurisdiction
includes the Executive Office for Administration and
Finance (which is composed of the Department of
Revenue, the Office of the Comptroller, the
Massachusetts Commission Against Discrimination,
among others), the Executive Office of Communities
and Development, the Executive Office of Consumer
Affairs and Business Regulation, and the Executive
Office of Higher Education, to name a few. Seee.g.,
EC-COI-92-28 (reach of Governor’s control extends to
Executive agencies). Additionally, the Governor’s
purview would include all legislation since the
Governor reviews and either signs or vetoes all
legislation.

Thus while the conflict of interest law will not

prevent you from holding both the post in the
Governor’s Office and the elected, paid municipal
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position, as a municipal employee, you may not act or
vote on any matter’ which involves the Executive
Branch of the State Government. For example, if
ABC was considering opening a landfill, you would be
unable to act or vote on such matter, as it would
require a permit from the Department of
Environmental Protection, an agency under the
Governor's purview. Similarly, you could not act or
vote on the issuance of local liquor licenses, as that
matter falls within the jurisdiction of the Alcoholic
Beverages Control Commission, an agency under the
Governor’s purview.  Likewise, you may not
participate, as a municipal official, in drafting
legislation or sponsoring legislation of interest to the
City. These examples are intended to be
representative only. If you are unsure in a particular
situation whether the local matter is within the purview
of the Governor’s office, you may contact us at that
time with specific facts.?

Section 4 applies less restrictively for an unpaid
municipal employee.  As an employee in the
Governor’s office, the municipal exemption limits your
ability to act or vote on a broad range of matters.
Therefore, you may wish to relinquish your municipal
salary, as §4 applies less restrictively to an
uncompensated municipal employee. See EC-COI-92-
25. As stated above, §4 contains two distinct
operative restrictions on a state employee’s outside
activities. Section 4(a) generally prohibits a state
employee from receiving compensation from anyone
other than the state in relation to any particular matter
in which the state is a party or has a direct and
substantial interest. If you are uncompensated as a
municipal official, §4(a) will not restrict you at all,
because you will not receive any compensation in that
position,

However, §4(c) prohibits a state employee from
acting as agent or attorney for anyone in connection
with any particular matter in which the state is a party
or has a direct and substantial interest. The language
and structure of the municipal exemption indicates that
the "purview" limitation of the "municipal exemption”
will apply to an unpaid municipal official only in the
narrow circumnstances when he acts as agent for a
municipal agency or municipality. Thus, if you are
unpaid in your municipal post, the general prohibitions
of §4 will restrict you only to the extent that you act
as an agent’ for the municipality or a municipal
agency. Where you act as an agent, you will need the
"municipal exemption,” and the "purview” limitation
of the municipal exemption would apply. For
example, you would be unable to lobby the Legislature
on behalf of the municipality, as you would be acting
as an agent in connection with a matter under the
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Governor’s purview. However, if you are unpaid,
you may fully participate in any municipal business in
which you are not acting as an agent for the
municipality or a municipal agency in connection with
a matter within the purview of the Governor’s office.
EC-COI-92-25.

Date Authorized: April 27, 1993

Y rParticular matter," any judicial or other procesding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 2684,

§1(k).

¥ "Official responsibility,” the direct administrative or
operating authority, whether intermediate or final, and
either exercisable alone or with others, and whether
personal or through subordinates, to approve, disapprove or
otherwise direct agency action. G.L. c. 268A, §1(i).

¥ Because the Legislature did not specifically use the term
"particular matter” in the municipal exemption, the intent
was to incorporate a broader class of items. For example,
"matter" applies to legislative or managerial actions such as
the adoption of a budget, which is not a "particular
matter.” Graham v. McGrail, 370 Mass, 133, 139 (1976).

¥ Normally, a state employee who holds a municipal post
will also have issues under §6 (which prohibits a state
employee from participating in particular matters in which
a business organization in which he is serving as an
cmployee has a financial interest), as a municipality is
considered a business organization. EC-COI-92-03.
However, as a state employee, you have voluntarily agreed
to abstain in all matters concerning ABC. Therefore, 36 is
not implicated.

¥ The Commission has held that in general, a public
employee acts as agent for the purpose of G.L. c. 268A
when he speaks or acts on bebalf of another in a
representational capacity. See, e.g., EC-COI-92-25; see
also, Commonwealth v. Newman, 32 Mass. App. Ct. 148,
150 (1992). Some examples of acting as agent are:
appearing before a government agency on bebalf of
another, submitting an application or other document to the
government for another, or serving =as another's
spokesperson. See, e.g., EC-C0I-92-18, and Commission
Advisory No. 13 (Agency).




CONFLICT OF INTEREST OPINION
EC-COI1-93-13"

FACTS:

You are the Town Counsel for the Town of North
Brookfield (Town). Due to the recent death of one of
the members of the Town’s Board of Selectmen
(Board), the Board is currently composed of two
selectmen. A special election to fill the vacant Board
seat is scheduled for July of 1993.Y

On April 21, 1993, the American Legion applied
for a pouring license for use in a building which is
owned by one of the selectmen and which will be
leased to the American Legion, contingent upon the
American Legion’s receipt of the pouring license from
the Board. If the American Legion does not obtain a
pouring license, it will seek to lease property in
another location.

In an unrelated case, on April 23, 1993, a
restaurant owner who is currently leasing property
from a partner of one of the selectmen (the other
sitting selectman) applied for a pouring license. You
tell us that, for the reasonably foreseeable future, the
restaurant’s current leasing arrangement is likely to be
unaffected by the Board’s decision on a pouring
license. The leasing arrangement, by its own terms,
is not contingent upon the lessee’s ability to obtain a
pouring license. In addition, you tell us that the
restaurant is already operating from its current location
without a pouring license, and any resulting relocation
of the restaurant upon completion of the current lease
term is speculative.

A "pouring license" for beverages to be drunk on
the premises may be granted by the local licensing
authority pursuant to G.L. c. 138, §12. Section 15A
of G.L. c. 138 provides that with regard to license
applications under §12, the local licensing authority
(the selectmen) must cause a notice to be published
within ten days after receipt of a pouring license
application. The local licensing authority may take
action on an application only after a hearing which
may not be held sooner than ten days after the
publication of the notice. Pursuant to G.L. c. 138,
§16B, applications for licenses shall be granted or
dismissed by the local licensing authority not later than
30-days after the filing of the application. Any
applicant who is aggrieved by the action of a local
licensing authority in refusing to grant an application,
or by failure to act within the 30 day period, may
appeal to the Alcohol Beverages Control Commission
(ABCC). You tell us that the ABCC has jurisdiction
only to approve or disapprove of the action of the local

licensing authority and must then remand the matter to
the local licensing authority for further action. The
ABCC may not, in any event, order a license to be
issued to any applicant except where the application
for the license application has first been approved by
the local licensing authority. The ABCC does not
have the ability to compel a local licensing authority to
grant a license. Rather, if the ABCC disagrees with
the denial of a license, it may remand the matter for
further action by the local authority.

QUESTIONS:

1. May the Selectman who is himself the landlord
of a license applicant participate in discussions or votes
in connection with the pouring license application
submitted to the Board?

2. May the Selectman whose partner is the
landlord of a license applicant participate in
discussions or votes in connection with the pouring
license application submitted to the Board?

ANSWERS:
1. Yes, because of the rule of necessity.
2. Yes.

DISCUSSION:

1. Selectman/Landlord

Section 19 of G.L. c. 268A provides that a
municipal employee may not participate? in any
particular matter?’ in which to his knowledge, he, his
immediate family or partner, a business organization
in which he is serving as officer, director, trustee,
partner or employee, or any person or organization
with whom he is negotiating or has any arrangement
concerning prospective employment, has a financial
interest. Such a financial interest may be of any size,
and may be either positive or negative, EC-COI-89-
33; 89-19. Furthermore, whether the financial interest
is direct and immediate, or reasonably foreseeable, the
§19 restriction is implicated. EC-COI-89-19.

You have informed us that with regard to the
Selectman who is himself a landlord, without issuance
of a pouring permit, his tenant will withdraw from the
contemplated leasing arrangement. In light of these
facts, it is reasonable to conclude that the Selectman’s
financial interest will be affected by the Board’s
decision on the pouring license application.
Consequently, §19 would normally prohibit the
selectman’s participation in the Board’s actions
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(including discussions or hearings) concerning that
particular license application.

The rule of necessity was established by the courts
to allow public officials to participate in official
decisions from which they are otherwise disqualified
by their bias, prejudice or interest when no other
official or agency is available to make that decision.
See Moran v. School Committee of Littleton, 317
Mass. 591, 594 (1945); Graham v. McGrail, 370
Mass. 1233, 138 (1976) (suggesting that the rule
would apply in proper circumstances where public
officials could not participate due to G.L. c. 268A);
see also Georgetown v. Essex County Retirement
Board, 29 Mass. App. Ct. 272 (1990).

The Commission has historically stressed the
narrow circumstances in which the rule of necessity
may be invoked. Specifically, the Commission has
held that the rule of necessity may not be validly
applied where another qualified tribunal can be found
or where the governmental body’s inability to act is
due in part to the mere absence or illness of a
member. See EC-COI-92-24; 82-10; 80-100. In other
words, only where the municipal body cannot obtain
the quorum necessary to take action because of
disqualification (because of conflicts of interest) may
the rule of necessity provide a mechanism by which all
members may act notwithstanding any conflicts of
interest.

In a recent opinion concerning the rule of
necessity, we held that the rule would apply to a
situation where disqualification due to conflicts of
interest would deprive the governmental body of the
number of members necessary to take a valid
affirmative vote. EC-COI-93-3. In that particular
case, although a majority of the members of a
municipal board were qualified to consider the matter
at issue, we found that the rule could be applied in a
situation where, because of conflicts of interest and the
type of matter being considered (requiring a
supermajority for an affirmative vote), the body could
never approve (or act affirmatively with regard to) the
matter.

Here, a novel issue concerning applicability of the
rule of necessity is presented. We have not previously
considered the rule’s applicability where one position
on a board is vacant and cannot be filled in time to
comply with a time requirement for taking action
imposed on the board by a statute. Under these
circumstances, the resulting question is whether the
rule can be invoked as to the current two-member
board where one board member would otherwise be
disqualified due to a conflict of interest.
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We believe that the rule of necessity should apply
in a situation where statutory time restrictions require
the Board to act, where a vacancy on the Board cannot
be filled in time to meet those time restrictions and
where, as a result, the Board cannot obtain a quorum
due to the disqualification of one or more of its
members.?’ If the rule is not applied in this situation,
the Board will be unable to fulfill its statutorily
required responsibilities because of a conflict of
interest. Here, the other requirement for the rule’s
applicability is met because neither the ABCC nor any
other entity may carry out the task of issuing a
pouring license. @ We therefore find that under
circumstances such as those presented here, the rule of
necessity may be applied. To find otherwise, we
would frustrate the explicit legislative purpose of
having an important public decision, such as the
granting of a liquor pouring license, made in a timely
manner by a local licensing authority.

2. Selectman Whose Partner is Landlord.

With regard to the other Selectman whose partner
is currently leasing property to an applicant for a
pouring license, we must first determine whether that
Selectman will be prohibited from participating by
virtue of §19. As indicated above, §19 will prohibit
a municipal employee from participating in a matter in
which his partner has a direct and immediate or
reasonably foreseeable financial interest. Here, the
applicant is already operating his business from the
leased premises and is unlikely, in the foreseeable
future, to alter his lease arrangement as a result of an
unfavorable decision by the Board concerning the
pouring license. Based on the facts provided to us, it
does not appear that the partner of the Selectman in
question would have a direct and immediate or
reasonably foreseeable financial interest in the
restaurant owner’s ability to obtain a pouring license.?
Any impact which the pouring license decision might
have on future lease arrangements with the applicant
is speculative at this time. See EC-COI-89-19
(financial interests which are remote, speculative, or
not sufficiently identifiable do not require
disqualification), We caution, however, that were we
to have different facts before us, we might be inclined
to find that the Selectman’s participation is barred
under §19. For example, an issue would be raised
under §19 if the tenant’s restaurant business was likely
to fail without the issuance of the license {and
therefore the tenant would be unable to fulfill his lease
obligations).  Similarly, if the lease arrangement
contained a term allowing for the Selectman’s partner
as landlord to share in any of the restaurant’s profits,
the §19 restriction would be implicated. Should you



discover additional facts indicating an identifiable
financial interest on the part of the Selectman's
partner, you should seek further advice from this
Commission.

Date Authorized: May 25, 1993

* Pursuant to G.L. ¢. 268B, §3(g), the requesting person
has consented to the publication of this opinion with
identifying information.

V' Apparently, a total of 64 days are required for the
scheduling and holding of a special election. See G.L. c.
41, §10; c. 53, §§7, 14.

¥ "Participate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal ecmployee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 268A, §1(j).

¥ r"Particular matter," any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the generel
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,

§1(k).

¥ We note that this opinion-is not intended to address the
applicability of the rule of necessity to situations in which
a board position is vacant and cennot be filled for a period
of time, but where the board is not compelled by law to
take action before the position may be filled. Likewise, we
are not commenting here on the appropriateness of invoking
the rule of necessity where the board is required by law to
act on 2 matter within a limited time period and where one
of its members is unable to participate for reasons other
than vacancy before the expiration of the period in which
the board must act.

¥ Section 23(b)(3) prohibits a public employee from
engaging in conduct that gives a reasonable basis for the
impression that any person or entity can improperly
influence him or unduly enjoy his favor in the performance
of his official duties, but allows the employee to dispel any
such impression by written public disclosure. Absent an
issue under §19, the Sclectman in question would
nevertheless need to file & written disclosure with the Town
Clerk of the landlord/tenant relationship between his partner

and the pouring license applicant. Such a disclosure must

be made prior to Selectman’s participation in Board
proceedings relating to the license application.

CONFLICT OF INTEREST OPINION
EC-COI-93-14

FACTS:

You are a member of the Legislature and, in the
course of your duties and committee work, you are
frequently invited to business meetings which include
a meal. These meals are paid for by individuals with
an interest in legislative business.

QUESTION:

Does the $50.00 threshold used by the Ethics
Commission in its assessment of whether an item is
"of substantial value" for purposes of G.L. c. 268A
remain a viable measure of substantial value?!

ANSWER:
Yes.
DISCUSSION:

The term “substantial value" first appeared as part
of the comprehensive 1962 conflict of interest
legislation that created ¢. 268A. In response to the
need for a comprehensive law covering all employees
and addressing the major kinds of conduct which
might create either a conflict of interest or the
appearance of conflict, the General Court established
a special study commission in 1961 to draft and
recommend appropriate legislation. The special
commission modeled much of its work on drafts of
similar legislative initiatives pending in Congress. The
special commission was guided by two objectives: that
the proposed legislation address corruption in public
office, inequality of treatment of citizens, and the use
of public office for private gain; and that the proposed
legislation set realistic and precise standards so that the
Commonwealth, counties, and municipalities may
continue to attract capable individuals who are willing
to serve in government. Final Report of the Special
Commission on Code of Ethics, H. 3650 at 18 (1962).

The relevant section in the 1962 legislation is §3.
G.L. ¢. 268A, §3(b) prohibits a public employee from
directly or indirectly soliciting, accepting, or agreeing
to accept anything of substantial value for himself for
or because of any official act or act within his official
responsibility performed or to be performed by him.
Section 3(a) places a corresponding prohibition on
anyone who offers or gives something of substantial
value to a public employee for or because of any
official act or act within the employee’s official
responsibility %
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The General Court did not establish a statutory
dollar amount for substantial value. This approach
followed the recommendation of the special
commission that the substantial value standard should
"be dealt with by judicial interpretation in relation to
the facts of a particular case, an approach more
desirable than the imposition of a fixed valuation
formula.” Final Report, 1962 House Doc. No. 3630,
p. 1.

Subsequently, in Commonwealth v. Famigletti, 4
Mass. App. 584 (1976), the Massachusetts Appeals
Court opined that it would be "difficult to conceive of
circumstances in which $50 ... could not be found
"substantial" in the context of §3(b)." The
Commission relied upon the Famigletti decision when
it established a $50 threshold as a guideline for public
employees who were offered gifts, meals, or other
benefits during the course of their official employment.
See In re Michael, 1981 SEC 59, 69; Commission
Advisory No. 8 (Free Passes) (1985). As a matter of
prosecutorial discretion, the Commission has declined
to sanction gifts valued at less than $50, considering
such gifts to be of nominal value ¥

The term “"substantial value” has not been limited
to cash gifts and has been interpreted to include,
among other things, tickets (Advisory No. 8), meals,
loans (In re Antoneili, 1986 SEC 101), transportation
(EC-COI-82-99), bequests (Public Enforcement Letter
92-1), and frequent flyer points (EC-COI-88-22), as
well as intangible benefits such as a desirable faculty
appointment (EC-COI-81-136), access to hospital
administrators (In re Burke, 1985 SEC 248), and use
of the state seal to benefit private interests (EC-COI-
92-5).

This opinion request raises the question whether
the Commission should continue to use a $50 threshold
in measuring "substantial value." We re-affirm our
decision that substantial value is $50 or more.

The $50 standard is part of the long-standing
precedent of the Commission and has been relied upon
as a guide by thousands of public employees. We
have received no public comment urging us to increase
the threshold. We are reluctant to change long-
standing precedent when we have not been presented
with a compelling reason to do so, particularly in light
of the important public interest which underiies the
substantial value requirement and the provisions of
G.L. c. 268A, §3.
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In reaching our decision, we are guided by the
original preamble to G.L. c. 268A, which states,

A continuing problem of a free government is
the maintenance among its public servants of
moral and ethical standards which are worthy
and warrant the confidence of the people. The
people are entitled to expect from their public
servants a set of standards of the highest
order. A public official of a free government
is entrusted with the welfare, prosperity,
security and safety of the people he serves. In
return for this trust, the people are entitled to
know that no substantial confiict between
private interests and official duties exists in
those who serve them.

One of the fundamental prmc:lples upon which the
conﬂlct law, in general, and §3, in particular, are
based, is public confidence that the judgment of public
employees and their decisions are based on the
public’s interest, and are not made becanse an official
has been influenced, or appears to be influenced, by
gratuities. When a public official accepts gratuities
from private individuals and organizations with an
interest in the official’s actions, the public’s confidence
in the credibility and impartiality of the government
process is undermined. See EC-COI-86-14; In re
Michael, 1981 SEC 59, 68; Commission Advisory No.
8 (Free Passes). Questions arise in the public’s mind
concerning preferential treatment.

The acceptance of gratuities "negates the trust that
the public is entitled to place in public employees: that
the public, not private interests, are furthered when the
employee performs his duties. In such a case the
private citizen may reasonably ask why a public
official is entitled to compensation or benefits over and
above what the taxpayer has authorized and from
which he has been excluded," thus creating an
environment where "those who serve the people are
treated better than the people themselves." EC-COI-
86-14, see also, EC-COI-83-4.

In conclusion, the term "substantial value” is not
defined in G.L. c. 268A, and the Commission is
charged with interpreting the term in light of the
overall remedial purpose and intent of the conflict of
interest law. See e.g., United Stares v. Evans, 572
F.2d 455, 480 (5th Cir. 1978); Everest Town Taxi,
Inc. v. Board of Aldermen of Everert, 366 Mass. 534,
536 (1974). We believe that the $50 threshold serves
the public interest in maintaining the integrity of the



government decision-making process, and provides a
realistic and workable measure which public officials
may use to guide their conduct.

Date Authorized: May 25, 1993

¥ Because the definition of "substantial value” is an issue
of great interest to public employees at all levels of
government and to the public, we publicly invited legal
arguments from interested parties, including the Office of
Governor's Legal Counsel, Counsels for the House of
Representatives and the Senate, Common Cause and the
Massachusetts Municipal Association. We did not receive

any response.

Z The term "substantial value™ was more recently inserted
into 1986 amendments for two of the G.L. c. 268A, §23
standards of conduct. Section 23(b){1) provides that a
public employee may not accept employment involving
compensation of substantial value, the responsibilities of
which are inherently incompatible with the responsibilities
of his public office. Section 23(b)(2) provides that a public
employee may not use or attempt to use his official position
to secure for himself or others unwarranted privileges or
exemptions which are of substantial value.

¥ In certain instances, the Commission has aggregated
repeated gratuities whose cumulative value is greater than
$50 to find a violation under §3 and has indicated that it
may aggregate donations from organizations or entities
which share a common interest in legislative business. See
EC-COI-93-8; 92-2; In re Flaherty, 1990 SEC 498; In re
United States Trust Company, 1988 SEC 356. For example,
if an organization provides you with free meals or other
gratuities on a repeated basis over the course of a year, the
Commission will aggregate the total value of all of the
meals for purposes of determining substantial value. See In
re United States Trust Company, 1988 SEC 356, 358;
Commission Advisory No. 8. This example is not intended
to represent the only circumstances in which the
Commission will aggregate. The Commission will consider
other circumstances on a case by case basis.

CONFLICT OF INTEREST OPINION
EC-COI-93-15

FACTS:

You are a Selectman in a Town (Yown). You are
also the part owner of an engineering and surveying
business (the Corporation), The Corporation is
incorporated in New Hampshire with an office in
Massachusetts. The Corporation provides technical

services to some Massachusetts municipalities, but it
predominantly serves private individuals and
companies. The Corporation has not previously
served as & consultant for the Town.

The Corporation now has the opportunity to work
on land development projects for privately held land in
the Town. In such situations, the Corporation would
provide engineering and surveying services to private
parties, but would not have an equity interest in the
land or the development. Specifically, you
contemplate that the Corporation would prepare
drawings on behalf of private parties for submission to
the Town’s Planning Board for approval as part of a
subdivision plan pursuant to G.L. c. 41, §81K er seq.
In addition, the Corporation may prepare documents
for submission to the Town Conservation Commission
for approval under the Wetlands Protection Act, G.L.
c. 131, §40 or in the context of a septic system
approval by the Town’s Board of Health.

The other principal of the Corporation is a
registered land surveyor. You are a registered
professional engineer. It is the Corporation’s policy
that you and the other principal stamp and seal all
plans and other professional documents. You include
your professional seal on documents for reasons of
quality control and liability exposure. In addition, a
professional stamp/seal is sometimes required by the
general laws or by a local government to be included
on certain documents submitted for municipal
approval. Your professional stamp and seal contains
your name as well as your designation as a
professional engineer.

QUESTIONS:

1. Does G.L. c. 268A permit you to receive
compensation for the preparation of documents which
will be submitted to a Town agency?

2. Does G.L. c. 268A permit you to place your
professional seal on documents which will be
submitted to 2 Town agency?

ANSWERS:

1. No.

2. No.
DISCUSSION:

As a selectman, you are a municipal employee!
for purposes of applying the conflict of interest law.?
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1. Receipt of Compensation:

Section 17(a) prohibits a municipal employee from
receiving compensation from anyone other than the
municipality in connection with a particular matter?’ in
which the municipality is a party or has a direct and
substantial interest.

By definition, submissions and applications
requiring approval of a municipal agency are particular
matters in which the municipality has a direct and
substantial interest. See EC-COI-86-03. In EC-COI-
93-5, we stated that the receipt of private
compensation by a full-time state employee for making
submissions or reporting information to a state agency
would violate §4(a) (state employee restriction which
parallels §17). In addition, where §17(a) uses the
language "in connection with" a particular matter,
compensation for work done pursuant to or in relation
to a submission or application raises an issue under
§17(a). For example, the Commission has previously
held that work done pursuant to a building permit (a
particular matter) is presumptively in connection with
that permit. Absent specific circumstances indicating
that a municipal employee is one of a number of
privately paid employees on a construction project and
has no responsibility for dealing with the municipal
government, a public employee’s receipt of private
compensation for work pursuant to a building permit
will violate §17(a). See EC-COI-88-9; contrast 87-31,
n.7.

In applying §17(a) to your facts, we find that any
private compensation you would receive for preparing
plans and other documents which will be submitted to
any Town board or agency would be considered in
relation to a particular matter in which the Town has
a direct and substantial interest, i.e., an application
requiring municipal approval. See EC-COI-92-18
{county employee may not receive compensation from
private investment firm for preparing proposal which
the firm intends to submit to county agency). Even if
you would not be receiving compensation for actually
making a submission or filing documents in relation to
an application, where the documents which you or
other employees of the Corporation prepare are
required by a municipal agency, are relied upon by a
municipal agency in making its decisions, and are an
integral part of an application submitted to the
municipal agency, we would find that the preparation
of such documents is "in relation to" the application or
submission, a particular matter within the meaning of
the §17(a) restriction. You could not, therefore,
receive compensation paid by a private client for the
preparation of documents to be submitted to any Town
agency. In addition, you could not receive
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compensation in your position with the Corporation for
supervising or approving the work of other
Corporation employees who would be preparing
documents which would then be submitted to a Town
agency. See EC-COI-92-1.

If, however, the firm were to prepare such
submissions on an unpaid basis, an issue would not be
raised under §17(a). Similarly, if the Corporation
were to utilize fees generated from particular matters
in which the Town has a direct and substantial interest
to pay the salaries of other corporate employees or to
otherwise segregate its receivables to avoid your
receipt of any such fees, an issue under §17(a) will be
avoided. See EC-COI-85-21.Y

2. Use of Professional Stamp or Seal.

Section 17(c) prohibits a municipal employee from
acting as attorney or agent for anyone other than the
municipality in connection with a particular matter in
which the municipality is a party or has a direct and
substantial interest. = The Commission has, on
numercus occasions, held that, for purposes of the
conflict law, acting as an agent includes signing
contracts on behalf of an individual or entity, acting as
a spokesperson or advocate for another in an
application process, presenting supporting information
to a public agency or representing another in any way
before a public agency. See EC-COI-92-18; 85-38;
84-6; 83-78.

In EC-COI-92-25 we further explained the
meaning of agency within the context of the conflict of
interest law:

[i]n general, a public employee acts as agent
for the purpose of G.L. c. 268A when he or
she speaks or acts on behalf of another in a
representational capacity. See Commonwealth
V. Newman, 32 Mass. App. Ct. 148, 150
(1992); Commonwealth v. Cola, 18 Mass.
App. Ct. 598, 610-11 (1984), habeas corpus
granted on other grounds sub nom. Cola v.
Reardon, 787 F.2d 681 (1st Cir. 1986). We
have repeatedly given as examples of acting as
agent appearing before a government agency
on behalf of another, submitting an application
or other document to the govermment for
another, or serving as another’s spokesperson.
See, e.g., EC-COI-92-18, In re Reynolds,
1989 SEC 423, 427; Commission Advisory
No. 13 (Agency) (1988).

The issue here is whether professionally stamping
or sealing documents, which are then submitted to a



Town board or committee, constitutes representation
of, or personally appearing on behalf of, someone
other than the Town.

An agency relationship within the context of the
conflict of interest law comes into play when "there is
a palpable link between the private person doing
business with the government and the government
employee, whereby the latter is bound -- or appears to
be bound -- to speak and act on behalf of the former."
Commonwealth v, Newman, supra., at 150. Here, in
professionally stamping a document which will be
submitted to a Town board, you appear to be acting on
behalf of the Corporation’s client. At the very least,
there is an appearance (if not an obligation) that you
are ultimately bound to speak on behalf of the
Corporation’s client in relation to that document if its
contents are questioned by a municipal agency.
Moreover, your statement that the seal is affixed for
liability reasons further indicates to wus an
acknowledgment (if not an intention) that you will be
bound or potentially bound to take legal responsibility
for the contents of the document on behalf of the
client.

Additionally, in the case of a professional
engineer, pursuant to state regulation, a professional
stamp indicates that a registered professional engineer
or someone under his direct personal supervision has
prepared the document. See 250 CMR 3.05:(3).
Presumably, the fact that a document has been
prepared by or with the supervision of a professional
engineer is meant to communicate, on behalf of the
party for whom the document was prepared, a certain
level of quality and accuracy such that the document
may be relied upon. Indeed, you state that such a
stamp is placed on the document, among other
reasons, for quality control. In other words, in
placing your professional stamp on a document to be
submitted to a Town board, you are in fact
communicating in a representational capacity (on
behalf of the Corporation’s client) that the contents of
the document are correct and accurate and the
substance of the document may be relied upon by the
Town board in granting its approval.

We therefore conclude that when you place your
professional stamp on a document, you do so in a
representational capacity, that is, on behalf of your
Corporation’s client. Such activity constitutes acting
as agent within the meaning of the §17(c) prohibition.

In summary, §17 will prohibit your receipt of
income in relation to the preparation of documents
which will be submitted to any Town agency. In
addition, you may not act as agent for any of the

Corporation’s clients by submitting documents or
applications on behalf of clients, or by otherwise
representing clients before any Town agency. Finally,
even if you do not receive compensation derived from
the fees for preparing documents to be submitted to a
Town board or agency, you cannot -include your
professional stamp or seal on such documents.

DATE AUTHORIZED: June 22, 1993

¥ "Municipal employee," a person performing services for
or holding an office, position, employment or membership
in a municipal agency, whether by election, appointment,
contract of hire or engagement, whether serving with or
without compensation, on a full, regular, part-time,
intermittent, or consultant basis, but excluding (1) elected
members of a town meeting and (2) members of a charter
commission established under Article LXXXIX of the
Amendments to the Constitution. G.L. c. 268A, §1(g).

2 By definition, selectmen in a town with a population
greater than 10,000 inhabitants may not be special
municipal employees. G.L. c. 268A, §1{(n}.

3 »Particular matter,” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,

§1(k).

¥ We note that other employees of the Corporation would
not be restricted from appearing before (in person or by
mzking submissions to) Town boards or agencies or from
being compensated by the Corporation in connection
therewith, As explained above, however, you cannot
supervise such employees, nor may you receive any
compensation derived from those matters,

CONFLICT OF INTEREST OPINION
EC-COI-93-16

FACTS:

You were employed by a state agency from 1980
until 1992. For approximately one year, you were in
a managerial position where you supervised over 1000
employees who were directly responsible for delivery
of services, and you participated in the development of
a Request for Proposal (RFP) for the majority of the
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agency’s existing contracts. Specifically, you
supervised the staff members who wrote the RFP, and
you sat on committees in which its content was
reviewed and discussed. After the development of the
RFP, the contracting process was halted due to a
change in administrations. During that time period,
the RFP was reviewed but was not substantially
altered. You did not participate further in the
contracting process.

You have informed us that ABC, a private entity,
has offered you a position that will include the
supervision of staff who are implementing contracts
awarded to ABC by your former state agency. All of
the existing contracts were awarded pursuant to the
RFP described above, but not until several months
after you left the agency. You have also stated that
your position with ABC would involve contracts ABC
has with other state agencies. You wish to accept the
position offered by ABC.

QUESTION:

May you receive compensation from ABC for your
work in connection with the contracts awarded to ABC
by your former state agency in 19937

ANSWER:
No, for the reasons stated below.

DISCUSSION: .

As a "former state employee" under G.L. c. 268A
you will be subject to the restrictions of §§5 and 23 of
G.L. c. 268A.

Section 5

Section 5(a) prohibits you from ever receiving
compensation from anyone other than the
Commonwealth or a state agency in coanection with
any "particular matter” in which the Commonwealth or
a state agency is a party and in which you
"participated” as a state employee. We have recently
stated that our analysis of §5(a) must be faithful to the
purpose behind its enactment. That purpose, we have
said, "is to bar ... former employees, not from
benefiting from the general subject-matter expertise
they acquired in government service, but from selling
to private interests their familiarity with the facts of
particular matters that are of countinuing concern to
their former government employer." EC-COI-92-17
(emphasis added).
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Participate, as defined in §1(), requires that the
level of participation be personal and substantial
Not all participation by a government employee will
be deemed to meet this requirement; we have
previously stated that participation that is non-
determinative and not part of the decision-making
process is most likely to be deemed ministerial and
insubstantial and, on that basis, will not constitute
"participation” under the conflict law. EC-COI-89-7,
In the Matter of John Hickey, 1983 SEC 158, 159.
Although in two early Commission opinions we
concluded that "participation in the development of an
RFP is not, in and of itself, substantial participation’
... in the award of the contract,” (EC-COI-79-51; see
also 79-85), we have subsequently made it clear-that
the proper focus is on the degree of participation in
the contracting process, rather than on the stage of the
process in which the participation occurs. Comp'are
EC-COI-81-113 (advice rendered at a preliminary
stage not deemed substantial participation); 83-46 (40
hours spent surveying computer companies to gather
information necessary to prepare RFP deemed
substantial participation).

Upon reviewing the principles articulated in our
earlier opinions and applying them to your facts, we
conclude that you participated as a state employee in
the contracts awarded to ABC in 1993. Our
conclusion is based on your substantial role, either
directly or indirectly through the supervision of others,
in the drafting of the RFP and in the decision making
process concerning its content.? See, Graham v.
McGrail, 370 Mass 133 (1976) (participation in
discussions involving a particular matter amount to
personal and substantial participation); EC-COI-87-27
(participation will be found if former employee made
any decision, determination or approvals, or if you
actively supervised or consulted with others in their
determinations, decisions or approvals); EC-COI-89-7
(oversight and tacit approval of the work of direct
subordinates can constitute participation within the
meaning of the statute). Here, the level of your
involvement, we conclude, amounts to "personal and
substantial" participation in the RFP and the resulting
contract.

The scope of the work you do for ABC is further
restricted by other provisions of the conflict law.
Specifically, §5(b) prohibits you from appearing for
one year before any state agency on behalf of ABC (or
any other individual or entity), in connection with any
particular matter which was within your "official
responsibility"® as a state employee during the two
years prior to the termination of your service.
"Official responsibility turns on the authority to act,



and not on whether that authority is exercised." EC-
COI-89-7, see also, EC-COI-89-17 (The keynote of
official responsibility is the ‘potentiality’ of directing
agency action and not the actual exercise of power.).
Thus, §5(b) prohibits you from participating in
meetings and negotiating sessions with, or personal
appearances before your former state agency or any
other state agency in connection with any matter which
was within your official responsibility after 1990. EC-
COI1-79-73. We have stated that “personal
appearance” would include any telephone calls or
correspondence made by you on behalf of ABC in
connection with the contracts or other matters which
were under your official responsibility during the last
two years of your state position, EC-COI-89-26; see
also, 89-27 (oral or written communications made
"with the intent to influence” particular action is a
personal appearance; whereas, communications
relating "solely to procedure" are probably de minimis
communications not triggering the prohibitions of
§5(b)). We note that your extensive responsibilities
for supervising some state employees will bring a
significant number of matters within your area of
“official responsibility."

Section 23

Lastly, your employment by ABC would be
restricted by the standards of conduct contained in
§23. Section 23(c) prohibits a state employee from
disclosing confidential information which she has
acquired in her state position or from using such
information to further her personal interest. See, EC-
COI-89-23.

DATE AUTHORIZED: June 22, 1993

Y "Participate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 268A, §1().

2 We note that the RFP you helped to create is substantially
the same as the RFP which led to the contracts awearded to
ABC.

¥ "Official responsibility,” the direct administrative or
operating authority, whether intermediate or final, and
either exercisable alone or with others, and whether
personal or through subordinates, to approve, disapprove or
otherwise direct agency action. G.L. c.'268A, §1(i).

CONFLICT OF INTEREST OPINION
EC-COI-93-17

FACTS:

You are a school teacher and a member of the
Board of Selectmen (Board) in the Town of XYZ
(Town). You have complied with the provision of the
Selectman’s exemption to G.L. c. 268A, §20 to hold
both posts simultaneously .t/

The Town has a Town Manager form of
government and the Board is the appointing authority
for the Town Manager. As the appointing authority,
the Board also negotiates the terms of the Manager’s
contract, and evaluates his performance,

Recently the education reform bill was enacted into
law at the state level. This law established that in
towns with a Town Manager form of government, the
Town Manager is to act as a voting member of the
collective bargaining team for the School Department
in the Town. Since your Town Manager is currently
involved in determining the wages, hours, and terms
and conditions of employment for the School
Department employees (including yourself), you wish
to know whether as a Selectman you may evaluate the
Manager and re-negotiate any aspect of the Manager’s
contract.

QUESTION:

Can a Selectman, who is also a teacher, evaluate
the Town Manager’s performance or re-negotiate his
contract, where the Manager is negotiating on behalf
of the School Department?

ANSWER:

No, unless the re-negotiation of the Manager’s
contract or the evaluation involves only incidental
terms or conditions of employment, such as retirement
benefits, overtime compensation and the like.

DISCUSSION:
Section 19

Section 19 prohibits municipal employees from
participating?’ in particular matters?’ in which they or
their immediate family members? have a financial
interest. See, e.g. EC-COI-89-19. The financial
interest must be "direct and immediate, or at least
reasonably foreseeable." EC-COI-84-123; 84-98; 86-
25; 84-96. Participation includes discussion and
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informal lobbying of colleagues, as well as voting
(binding and non-binding). EC-COI-92-30. Under
§19, if any financial interest is implicated, no matter
how small, or whether the affect is positive or
negative, participation is impermissible. EC-COI-84-
96.

A contract is a particular matter for purposes of
the conflict of interest law, as is the decision whether
or not to re-negotiate a contract. G.L. c. 268A, §1(k).
Moreover, evaluating an employee’s performance or
re-negotiation of a contract constitutes participation in
a particular matter. Thus the issue here is whether, as
a member of the School Department, you will have a
reasonably foreseeable financial interest in the
Manager’s contract or in a decision to re-negotiate his
contract which would prevent you from participating
in either a re-negotiation of the Manager’s contract or
an evaluation of his performance.

In EC-COI-86-25, the Commission held that a City
Council member who was also an employee of the
Massachusetts Teachers Association (MTA) could not
appoint a School Committee member, where the
School Committee was in negotiation with the MTA’s
local affiliates, as the MTA had a financial interest in
the selection of the School Committee member.
Similarly, we conclude here that if the proposed re-
negotiation of the Manager’s contract contemplates the
Manager’s re-appointment or conditions upon which he
can continue employment, then you may not
participate in such re-negotiation since it will
determine whether or not the Town Manager continues
to participate in the union negotiations, which in turn
will affect your own financial interest. See Advisory
No. 11 (Nepotism); EC-COI-86-25.

Conversely, you will not have a financial interest
in the mere evaluation of the Manager’s performance
(where re-appointment is not at issue), or the re-
negotiation of the incidental terms or conditions of the
Manager’s continuing employment (e.g. retirement
benefits, overtime compensation and the like). Thus,
you may participate in negotiations contemplating
incidental terms or conditions of the Manager’s
employment under §19.

Section 23

To the extent that §19 allows you to participate in

the evaluation of the Town Manager or the re-

negotiation of his contract, you will be required to
comply with G.L. c. 268A, §23. Section 23
establishes standards of conduct for all public
employees.
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Section 23(b)(2) prohibits a public official from
using his position to secure an unwarranted privilege
of substantial value¥’ which is not properly available to
similarly situated individuals.  Section 23(b)(2)
requires that you apply objective standards to any
matters involving the Manager, and that you not allow
the fact that he will be negotiating with the School
Department to affect your judgment. See EC-COI-92-
32; 89-23; 89-3.

Additionally, §23(b)(3) prohibits a public
employee from acting in a manner which would cause
a reasonable person to conclude that any person can
improperly influence or unduly enjoy his favor in the
performance of his official duties, or that he is likely
to act or fail to act as a result of kinship, rank,
position or undue influence of any party or person.
This is the so-called "appearances” section of ¢, 268A.
The appearance of a conflict of interest can be
dispelled by making a full written disclosure of the
relevant facts to the employee’s appointing authority,
or if no appointing authority exists, by making a
public disclosure. A §23(b)(3) disclosure is necessary
"whenever there exists a potential for serious abuse of
a public position by a public employee. This potential
for serious abuse need not involve any financial
interest on the part of the other party.” EC-COI-92-3
{emphasis in original). Thus, to the extent that §19
does not prohibit your participation in the evaluation
of the Town Manager or re-negotiation of his contract,
you will be required to file a written disclosure with
the Town Clerk concerning your interest as an
employee of the school department.

DATE AUTHORIZED: August 9, 1993

¥ Section 20 prohibits a municipal employee from having
a financial interest, directly or indirectly, in a contract
made by any municipal agency of the same city or town, in
which the city or town is an interested party, unless an
cxcmption applies. The propriety of holding multiple
municipal positions is addressed by §20. See Commission
Advisory No. 7. The Selectmen’s exemption allows a
municipal employee to simultaneously hold the position of
Selectman, and allows the employee to perform the duties
of or receive the compensation provided for such office;
provided, however, that the Selectman does not receive
compensation for more than one office or position held in
a town; provided, further, that no such selectman may vote
or act on any matter which is within the purview of the
agency by which he is employed or over which he has
official responsibility; and, provided further, that no such
selectman shall be eligible for appointment to any such



additional position while he is still a member of the board
of selectmen or for six months thereafter,

2/ “Participate”, participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise,

¥ "Particular matter”, any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactments of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers duties, finances and property. G.L. c. 268A,

§1(k).

¥ "Immediate family”, the employes and his spouse, and
their parents, children, brothers and sisters.

¥ Anything valued at $50 or more is "of substantial value."
Commonwealth v. Famiglerti, Mass. App. Ct. 584, 587
(1976); Commission Advisory No. 8.

CONFLICT OF INTEREST OPINION
EC-COI-%93-18

FACTS:

You represent a municipal agency (Agency A) in
the Town. Mr. X¥ is a full-time employee at Agency
A. His normally scheduled hours at Agency A are
7:30 a.m. to 3:30 p.m., Monday through Friday. He
is also on call one weekend per month. Mr. X also
has a part-time post with the Town, assigned to a
second municipal agency (Agency B). His work hours
at Agency B are normally scheduled after 4 p.m. on
weekdays and during the day on weekends, for an
average of 20 hours per week. The position at Agency
B is designated as a "special municipal employee"
post. When Mr. X is on call for Agency A, he is
required to respond, even if he is working at Agency
B.

QUESTIONS:

1. Can Mr. X be designated as a “special

municipal employee” in his position with Agency A?

2. Can Mr. X hold both municipal positions
simultaneously?

ANSWERS:
1. No, as he works full-time in that position.

2. No, unless he reduces the number of hours he
works at Agency B to no more than 500 hours per
year.

DISCUSSION:
1. Special Municipal Employee Status

The term "employee” at each level of government
(state, county and municipal) is defined in G,L. c.
268A very expansively. One is considered an
employee of a particular level of government if he
performs services for the government or holds any
office, position, employment or membership in any of
its agencies or instrumentalities. An individual is a
government employee whether he is paid or unpaid, or
whether he works full-time or part-time. Individuals
working on an intermittent basis, or as consultants, are
also defined as government employees. However,
certain provisions of the conflict of interest law
distinguish between regular employees and "special”
employees. The distinction is important since those
provisions of the conflict law apply in a less restrictive
fashion for “special” employees.

A municipal employee¥ can be designated as a
"special municipal employee” only if one of the
following conditions exists:

1. He is unpaid, or

2. By its classification in the municipal
agency involved or by the terms of the
contract or conditions of employment, the
employee is permitted "personal or private
employment" during "normal working hours",
or

3. He did not earn compensation for more
than 800 hours in the position during the
preceding 365 days.¥ G.L. c. 268A, §1(n).

You have urged that we read §1(n) to permit a
full-time employee who works on other than a 9 a.m.
t0 5 p.m. schedule to attain special employee status .2’
To achieve this result, you would have us interpret the
phrase "normal working hours" to mean employment
from 9 a.m. to 5 p.m. In this way, you argue, Mr. X
would be entitled to special employee status because
the conditions of his employment with Agency A
(specifically, his 7:30 a.m. to 3:30 p.m. schedule)
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would "permit ... personal or private employment
during normal working hours." We decline to accept
your proposed construction, however, for the
following reasons.

While the phrase "normal working hours” is
neither defined in c. 268A nor discussed in its
legislative history, we note that the phrase was adopted
by the legislature nearly thirty years ago, when flex-
time was not as prevalent as it is today. Then, it was
more often the case that in most agencies (other than
institutions, and the like, which are run on a 24 hour
per day basis) the work day ran from 9 a.m. to §
p.m., and employees were given little or no flexibility
to shift their hours from that norm. With that
historical reality in mind, we are not persuaded that
the main object to be accomplished in §1(n) was to
create a device that would allow a full-time employee
to work odd hours so as to facilitate multiple municipal
office holding. Indeed, the simplest reason for
concluding that §1(n) is inapplicable to Mr, X’s
situation is that the employment outside of the "normal
working hours" of one’s public service contemplated
by §1(n) is "personal and private employment.”" That
language, according to its usual and accepted usage,
cannot reasonably be interpreted to embrace Mr. X’s
public employment at Agency B. Thus, interpreting
that language alone, we conclude that Mr, X may not
enjoy special employee status in his position at Agency

An additional basis for this conclusion, however,
may be found when one examines the words "normal
working hours" in light of the legislative history and
purpose of §1(n). Our examination of the legislative
history and early commentary on the statute leads us to
conclude that special employee status was primarily
intended for those individuals whose public activities
were not a substantial portion of their work day. In
this way, the Commonwealth could enjoy the part-time
services of these individuals, without penalizing them
by unnecessarily restricting their private activity.

In 1962, a special commission completed an
extensive study of conflict of interest issues. G.L. c.
268A was the product of that study. In the Final
Report of the Special Commission, House Doc. No.
3650, at p. 12, it was noted that the proposed conflict
of interest bill "defined special employees . . . as those
who serve without compensation or those whose

condition of employment permits some personal and

private activities on the part of the . . . employee"
(emphasis added). The Special Committee pointed out

that, without the classification, it would be "impossible
for the Commonwealth to have the service of
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specialists or other capable people for specific
assignments in departments or agencies." Id. Thus,
the critical consideration is whether the employee is
permitted outside employment in the course of his
municipal employment, and not whether such outside
employment is carried on "in the nighttime, or at some
other odd hours, [as] 'normal working hours’ should
be determined...not by an arbitrary notion of which
hours of the day are 'normal’ for work.” Buss, "The
Massachusetts  Conflict-of-Interest  Statute:  An
Analysis® 45 Boston L. Rev, 299, 3i4, n. 94,

Here, it is plain that Mr. X’s full-time position
with Agency A does not permit personal or private
employment during his workday there. Indeed, so
extensive is Mr. X’s connection with the Agency A
that his on-call status with that agency requires that he
respond there, even if at that very moment he is
assigned to be at work for Agency B. That the
completion of Mr. X's full workday with the Agency
A is before 5:00 p.m., or at such a time that there
remain hours in the day in which he can work, is not
dispositive. Rather, the interpretation of §1(n) that is
most consistent with its legislative history is the one
which recognizes that "employment 'during normal
working hours’ means, generally, during all or a
predominant part of such hours.” Buss at 314. On the
other hand, "when a substantial portion of the normal
working day, or working week, are taken up with the
employee’s public duties, the relevant test is, under the
third alternative, based on total compensated hours. "¢’
Id. Quite obviously, as a full-time employee, Mr, X
is unable to meet that test. '

Finally, we note that an examination of prior
versions of §1(n) also indicates that special municipal
employee status was not contemplated to embrace full-
time employment under most circumstances.
Specifically, prior to April 27, 1965, §1(n) defined a
special municipal employee as "a municipal employee
whose position has been expressly classified ... as that
of a special employee under the terms and provisions
of this chapter." Responding to inquiries from
municipal officials concerning the factors to be
considered in assigning such classification, the attorney
general issued a memorandum outlining the relevant
standards.” That memorandum included as one of the
six factors to be considered the "amount of
compensation [received] in relation to that of a full-
time employee." Braucher, Conflict of Inierest in
Massachusetts, in Perspectives of Law, Essays for
Austin Wakeman Scott 12 (1964). Clearly, therefore,
special employee status was thought to be something
other than full-time employment.



In short, viewing the plain language of §1(n) in its
entirety and with attention to its main objective, we
conclude that the stated prerequisites of §1(n) (i.e. an
employee who volunteers his time, or who is paid but
works a for a mere fraction of a year -- 800 hours a
year or less - or who is allowed private employment
during his normal working hours) all embrace a
character of employment that is different from
ordinary full-time employment. Therefore, we
believe that, absent special circumstances, full-time
employees are regular employees, and cannot be
designated as "special."?

Since Mr. X cannot be designated as a “"special
municipal employee" in his Agency A position, he will
be subject to the restrictions on multiple office holding
contained in §20(b) of G.L. c. 268A.

2. Multiple office holding at the local level

Section 20 prohibits a municipal employee from
having a financial interest, directly or indirectly, in a
contract made by ary municipal agency of the same
city or town, in which the city or town is an interested
party, unless an exemption applies.

As noted above, Mr. X does not qualify for
designation as a "special” as employee of Agency A.
Thus, he must meet all of the following conditions
under §20(b) to also work at Agency B, as §20(b) is
the only exemption available to "regular" municipal
employees:

I. The second job must be with a completely
independent agency, department or board.
The individual may not participate in or have
official responsibility for any of the activities
of the second agency, and the first agency
must not regulate activities of the second
agency;

2. the position is publicly advertised;

3. the individual files a statement disclosing
the second job with the city or town clerk;

4, the second job will be performed outside
of the normal working hours of the first
position;

5. the services performed in the second job
are not part of the employee’s duties in the
first job,

6. the employee is not compensated in the
second position for more than 500 hours per
year;1¥

7. the head of the second agency, department
or board, certifies that no employee of that
agency is available to do this work as part of
their regular duties; and

8. the city or town council, board of
aldermen, or board of selectmen give their
approval of this exemption from §20.

Mr. X does not currently fulfill all of these §20(b)
requirements. Since he works approximately 20 hours
per week at Agency B, unless he works less than a full
year, he will exceed the yearly time limit. Mr. X may
not receive compensation in the Agency B post for
more than 500 hours per year in order to qualify for
a §20(b) exemption. Thus, as Mr. X does not qualify
for a §20(b) exemption, he may not hold the fuil-time
Agency A and parttime Agency B posts
simultaneously.

However, if Mr. X were to be paid for 500 hours
or less per year in his Agency B post, he may be
eligible for a §20(b) exemption if he can fulfill the
remainder of the §20(b) conditions. Specifically, Mr.
X will need the certification described above by the
head of Agency A, and approval of this exemption by
the Board of Selectmen.

DATE AUTHORIZED: August 9, 1993

1 Mr. X has authorized this opinion request.

# Agency One is a "municipal agency” for purposes of the
conflict of interest law. A "municipal agency," is defined
as any department or office of a city or town government
and any council, division, board, burean, commission,
institution, tribunal or other instrumentality thereof or
thereunder. G.L. c. 268A, §1(D).

¥ "Municipal emplayee," s person performing services for
or holding an office, position, employment or membership
in & municipal agency, whether by election, appointment,
contract of hire or engagement, whether serving with or
without compensation, on a full, regular, pari-time,
intermittent, or consultant basis, but excluding (1) elected
members of a town meeting and (2) members of a charter
commission established under Article ILXXXIX of the
Amendments to the Constitution. G.L. c. 268A, §i(g).
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¥ Approximately 20 weeks at 40 hours/week or 15
hours/week for a full year of employment.

&' For convenience, we will refer to this type of work
schedule as "flex-time."

& The "third alternative” refers to the portion of §1(n)
which allows for "special” designation where the employee
does not earn compensation for more than 800 hours in the
position during the preceding 365 days.

2 Edward W. Brooke, Attorney General, Memorandum re
Classification Under Chapter 779 of the Acts of 1962
(March 8§, 1963).

8 See, e.g., Buss, 45 Boston Univ. L. Rev. 299, 314
{1965) ("It is clear that the special classification is intended
to be reserved for those who in fact have limited contact
with their level of government. ")

2 Those who are permitted to have private employment
during normal working hours may include consultants
whose contracts do not include scheduled work hours,
attorneys allowed to engage in the private practice of law
during normal working hours, or full/part-time teachers at
educational institutions who are expressly allowed time to
do private research or study. These examples are not
meant to be all inclusive.

19" Approximately 9.5 hours per week.

CONFLICT OF INTEREST OPINION
EC-COI-93-19

FACTS:

You are the Administrative Assistant (Assistant) to
the Board of Selectmen (Board) of a town (Town).
The Assistant is appointed on an annual basis to this
full-time, paid position. The Assistant’s duties have
recently been expanded to include the responsibilities
of the insurance commissioner (Commissioner),
previously a separately appointed, paid part-time
position. Additionally, the Assistant’s duties now
include the responsibilities of Secretary to the Sewer
Commissioners  (Secretary), previously also a
separately appointed, paid part-time position. The
Assistant will now be compensated through one
paycheck for ali of her services in that position. The
Assistant is now interested in seeking election to a
position on the Board.

You also inform us that the Assistant’s spouse is

the manager of a Town department (this is a full-time
position appointed by the Board).
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QUESTIONS:

1. Does G.L. c. 268A permit the Assistant to
provide services to multiple municipal agencies,
assuming that she will receive only one paycheck?

2. Does G.L. c. 268A permit the Assistant to
hold her current Town position and to serve as a
Selectman?

3. If she is elected and serves in the position of
Selectmen, is Town Meeting approval required under
G.L. c. 268A, §21A in order for the Assistant to be
reappointed in future years to her current position as
Assistant?

ANSWERS:
i. Yes.

2. Yes, provided that she complies with the
exemption found in §20(d).

3. Yes.

DISCUSSION:

The Assistant is a municipal employee! for
purposes of G.L. c. 268A. Selectmen are also
considered municipal employees.

1. The Assistant’s Current Position.
Section 20

Section 20 prohibits a municipal employee from
having a financial interest in a municipal contract.
For purposes of the conflict of interest law, the term
"contract” includes any type of arrangement between
two or more parties, under which each undertakes
certain obligations in consideration of the promises
made by the other. Thus, the Commission has
previously held that the term “"contract” includes
employment arrangements. See EC-COI-84-91; In Re
Doherty (1982). See also Quinn v. State Ethics
Commission, 401 Mass. 210 (1987),

Typically, when an individual receives
compensation from the same municipality for more
than one appointed municipal position, an issue is
raised under §20 by virtue of the separate employment
contract which results from each municipal
appointment. Here, however, you tell us that the
duties of the Assistant have recently been expanded to
include the responsibilities of Commissioner and



Secretary, and that the Assistant will be compensated
with only one check. In EC-COI-83-83, the
Commission concluded that a state employee who
received one paycheck which reflected duties
performed for two state agencies would not violate §7
(the state counterpart to §20) because the duties
performed would be considered to stem from one state
employment contract. See also EC-COI-84-12.
Similarly, we conclude here that, because the functions
of Assistant, Commissioner and Secretary have been
combined into one municipal position, an issue under
§20 will not arise.

2, Holding the Positions of Selectman and
Assistant.

We must also examine §20 in light of the
Assistant’s intention to seek the office of Selectman.
A selectman who also serves as the selectmen’s
Assistant will have a financial interest, within the
meaning of §20, by virtue of the "employment
contract” which results from her appointment to the
compensated Assistant’s position. Such a financial
interest in a municipal contract is prohibited unless one
of the exemptions found in §20 applies.

Because the Town has fewer than 10,000 residents,
the Town’s Selectmen are, by definition, special
municipal employees.? As a special municipal
employee, the individual in question may avail herself
of the exemption found in §20(d? to overcome the
prohibition against the financial interest she has in her
employment contract as Assistant? She must file,
with the Town Clerk, a written disclosure of her
financial interest in the Assistant’s position, and must
also receive, from the remaining selectmen, approval
of the §20(d) exemption.?/

We note that §20 also contains an exemption (the
“selectman’s exemption") which permits a municipal
employee to hold the additional municipal position of
selectman, provided that the individual is employed by
the municipality prior to becoming a selectman. The
selectman’s exemption imposes several additional
restrictions, For example, the municipal employee
may receive only one municipal salary but has the
ability to choose which salary he will receive. In
addition, as a selectman, he may not vote or act on
any matter within the purview of the municipal agency
by which he is employed or over which he has official
responsibility. Finally, he may not be appointed to
any additional municipal position while serving as a
selectman or for six months thereafter. While the
Assistant is not prohibited from using the Selectman’s
exemption, rather than §20(d), to overcome the §20
prohibition, use of the Selectman’s exemption will

render her service as a Selectman of little or no value
to the Town because of the restriction that, as a
Selectman, the Assistant may not vote or act on any
matter within the purview of the municipal agency by
which she is employed. See EC-COI-93-4. Because
the Assistant is employed by the Board, the restriction
imposed by the selectman’s exemption would prohibit
her from acting or voting on any of the Board's
business. Thus, we assume that the Assistant will
elect to pursue an exemption under §20(d). The
Assistant must additionally comply with the standard
imposed by §19 of G.L. ¢, 268A.

Sections 19

Section 19 prohibits a municipal employee from
participating® in any particular matter? in which she or
her immediate family members,¥ including her
husband, has a financial interest.

Section 19 will prohibit the Assistant as selectman
from participating in matters related to her
employment or any reappointment as Assistant, For
example, the Assistant could not participate as a
selectman in the approval of the §20(d) exemption for
herself. Moreover, she cannot participate as Assistant
or as selectman in any particular matter which will
have a financial impact on her husband’s employment
by the Town. We note that participation includes not
only the final, formal vote on a given matter, but also
any discussion, recommendations, etc., leading to a
formal vote. EC-COI-87-25. Whenever such a matter
comes before the Board, it would be advisable for her

'to leave the room. See Graham v. McGrail, 370

Mass. 133, 138 (1976).
3. The Assistant’s Reappointment.

Assuming that the Assistant receives a §20(d)
exemption permitting her to hold the positions of
selectman and Assistant, the next issue is whether the
Assistant/selectman may be reappointed by the
remaining selectmen to the Assistant’s position on an
annual basis.

Section 21A

Section 21A prohibits a municipal board or
commission from appointing any of its members to any
office or position under the supervision of that board
or commission unless such appointment is first
approved by a vote at an annual town meeting or
unless the member has resigned from the Board at
least thirty days before the appointment. Therefore,
even upon compliance with the requirements of §20,
an issue will arise under §21A if the board of
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selectmen appoints one of its current members (or a
former member prior to the expiration of thirty days)
to a position under the supervision of the selectmen.?

In EC-COI-92-30, we explained that §21A is
rooted in the common law doctrine of incompatibility
of offices. See Gaw v. Ashley, 195 Mass 173 (1907);
Attorney General v. Henry, 262 Mass. 127, 132
(1928); Mastrangelo v. Board of Health of Clinton,
340 Mass. 491, 492 (1960); Srarr v. Board of Health
of Clinton, 356 Mass. 426 (1969). This
incompatibility includes the potential danger that a
board member will attempt to persuade his fellow
colleagues to appoint him or otherwise engage in
conduct which might give the appearance of such self-
dealing activity, and the danger that, as a result of
alliances formed through service together on a board,
board members will be persuaded to reappoint one
who, under different circumstances, they would
conclude should be removed from office. See
Mastrangelo, 340 Mass. at 492; See also EC-COJ-80-
44 (§21A serves to prohibit board member from
attempting to persuade fellow colleagues to appoint
him and any appearance of self-dealing activity). Our
review of this body of common law, and the express
language of §21A, persuades us that the Legislature
has chosen to resolve the actual or perceived
incompatibility of positions by prohibiting the
appointment of an individual to a position under the
supervision of his fellow board members. We must
still consider, however, whether the policy
considerations embodied in §21A are also implicated
in the case of a reappointment.

We have previously examined the issue of
reappointment in the context of §20 and the
selectman’s exemption. In EC-COI-82-107, we
considered whether the selectman’s exemption and its
prohibition against appointment to a second municipal
position effectively barred an individual’s
reappointment to a municipal position which he held
prior to becoming a selectman. Noting the statute
which created this appointment bar was entitled, "[a]n
act providing that a person shall not be prohibited
from holding the office of selectman in a town because
such person is an employee of the Town," we
concluded that the appointment bar was intended to
cover only new, post-elective appointments. We went
on to note that the reappointment at issue in EC-COI-
82-107 was pot the same as an appointment to a new,
post-elective position. Rather, we concluded that the
reappointment was more properly regarded as an
appointment to the very position which the selectman’s
exemption expressly permits a selectman to hold 2
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We decline to reach a similar result, however,
with regard to our treatment of reappointmeit in the
context of §21A, because §21A serves a substantially
different purpose. In contrast to the selectman’s
exemption, §21A prohibits a board member from
acting to appoint a fellow board member to a position
under the supervision of the board, absent a vote of
the Town meeting. We find that by erecting this
appointment bar the Legislature has once again sought
to address the potential for abuse whereby selectmen
could acquire or continue to hold a subordinate
position by virtue of their incumbency in the office of
selectmen. See .9, above. We conclude that the
application of §21A to the Assistant is appropriate
where the potential for using the office of selectman to
seek designation by her fellow board members to
continue to hold the Assistant’s position is present
upon her ‘“reappointment”.lY Therefore, if the
Assistant is serving as a selectman when her current
appointment as the Board’s Assistant expires, she may
not be reappointed by the Board as Assistant, without
first receiving approval of the appointment at the
annual town meeting,1 or if she has resigned from her
Selectman’s position, she may be reappointed only
after the expiration of thirty days.

DATE AUTHORIZED: September 14, 1993

Y *Municipal employee," a person performing services for
or holding an office, position, employment or membership
in a municipal agency, whether by election, appointment,
contract of hire or engagement, whether serving with or
without compensation, on a full, regular, part-time,
intermittent, or consultant basis, but excluding (1) elected
members of a town meeting and (2) members of a charter
cominission established under Article LXXXIX of the
Amendments to the Constitution. G.L. c. 268A, §1(g).

# "Special municipal employee”, a municipal employee
who is not a mayor, a member of the board of aldermen,
a member of the city council, or a selectman in & town with
a population in -excess of ten thousand persons and whose
position has been expressly classified by the city council, or
board of aldermen if there is no city council, or board of
selectmen, as that of a special employee under the terms
and provisions of this chapter; provided, however, that a
selectman in a town with a population of ten thousand or
fewer persons shall be a special municipal employee
without being expressly so classified, All employess who
hold equivalent offices, positions, employment or
membership in the same municipal agency shall have the
same classification; provided, however, no municipal
employee shall be classified as a "special municipal
employee” unless he occupies a position for which no



compensation is provided or which, by its classification in
the municipal agency involved or by the terms of the
contract or conditions of employment, permits personal or
private employment during normal working hours, or unless
he in fact does not earn compensation as a municipal
employee for an aggregate of more than eight hundred
hours during the preceding three hundred and sixty-five
days. For this purpose compensation by the day shall be
considered as equivalent to compensation for seven hours
per day. A special municipal employee shall be in such
status on days for which he is not compensated as well as
on days on which he earns compensation. All employees
of any city or town wherein no such classification has been
made shall be deemed to be "municipal employees” and
shall be subject to all the provisions of this chapter with
respect thereto without exception. G.L. c. 268A, §1(n).

¥ Under §20(d), the restrictions of §20 do not apply to a
special municipal employee who files with the clerk of the
city, town or district a statement making full disclosure of
his interest and the interests of his immediate family in the
contract, and if the city council or board of aldermen, if
there is no city council, board of selectmen or the district
prudential committee, approves the exemptlion of his
interest,

¥ Section 20 also contains an exemption which is applicable
to a special municipal employee who does not participate in
or have official responsibility for any of the activities of the
contracting agency. This exemption is not available here
because, as a selectman, the Assistant is employed by the
contracting agency (the Board} and, thersfore, she
participates in the activities of the contracting agency. See
G.L. c. 268A, §20(c).

' In her Assistant’s position, the employee will not have a
financial interest in the position of selectman because
selectmen are elected and we have previously determined
that election to a public office does not create a contract.
EC-COI-82-26.

¥ "Participate,” participate in agency action or in a
particular matter personally and substantially as = state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. ¢. 2684, §1(j).

¥ "Particular matter,” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 2684,

§1(k).

¥ "Immediate family,” the employee and his spouse, and
their parents, children, brothers and sisters. G.L. c. 268A,
§1(e).

¥ The §21A restriction, however, is not triggered until a
board appoints one its own members to a position under
that board’s supervision. Where a person is first employed
under the supervision of a board and then becomes a board
member, an issue will not be raised under §21A if no
additiopal appointment is necessary. See Commission
Advisory No. 3.

1 As we noted in EC-COI-82-107, the Legislature was
apparently aware of the potential for abuse in that a
selectman could use that position to acquire other municipal
positions. The Legislature, however, addressed that
concern in the case of regular selectmen (i.e. selectman
who are required to use the selectman’s exemption to
continue to hold a municipal position held prior to
becoming a selectman) by prohibiting those selectmen from
seeking and holding any additional municipal positions (not
held prior to election).

1/ We do not believe our interpretetion here of §21A is
inconsistent with EC-COI-82-107 because we believe that
the selectman’s exemption does not contemplate allowing a
municipal employee to seck and hold the additional position
of selectman when the original municipal position is a
position under the supervision of the selectmen. As we
noted above, use of the selectman’s exemption where one
holds a position under the supervision of the Board renders
the selectman’s position a nullity. See our discussion at
Section 2. To the extent that it is necessary, we are here
clarifying our ruling in EC-COI-82-107 to state that the
selectman’s exemption will effectively allow reappointment
only where such reappointment is to a position which is not
under the supervision of the selectmen.

12/ We note that unless the Town restructures the Assistant’s
position so as to obviate the need for annual reappointment,
town meeting approval will be necessary each year in order
for the Assistant to continue to hold that position as well as
her selectman’s position.

CONFLICT OF INTEREST OPINION
EC-COI-93-20

FACTS:
You are an appointed sewer commissioner in a

town (Town). Sewer commissioners have been
designated special municipal employees.
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You are also the president and principal owner of
ABC Plumbing & Heating (ABC). In your individual
capacity, you have previously developed several multi-
unit residential projects. Presently, you own several
undeveloped acres of land in the Town on which you
expect to erect residential uaits in the future,

The sewer commission (Commission) is currently
reviewing proposed sewer and water regulation
revisions that were drafied by their former executive
director. These regulations will govern the
construction of all new sewer and water pipes, and the
repair of all existing pipes within the Town.

You anticipate that the Commission will soon
consider whether polyviny! chloride (PVC) pipe or
copper pipe must be used for water connections. You
state that PVC pipe is considerably less expensive for
a developer to use than copper pipe. Additionally,
you indicate that if the Commission allows the use of
PVC pipe, it could require that it be laid in a bed of
sand rather than in the existing soil, thereby creating
added expense for the developer.

QUESTION:

Does G.L. c. 268A permit you to participate as a
Commissioner in a decision to adopt these water and
sewer regulations?

ANSWER:

No, unless your appointing authority gives you an
exemption under G.L. c. 2684, §19(b)(1).

DISCUSSION:

In your position as a sewer commissioner, you are
a municipal employee for the purposes of the conflict
of interest law.l’ As a result, you are subject to the
restrictions set forth in §19, which provides that a
municipal employee (including a special municipal
employee) may not participate? as such in any
particular matter¥ in which to his knowledge he or his
immediate family has a financial interest.

In Graham v. McGrail, 370 Mass. 133, 139
(1976), the term "financial interest” was interpreted to
mean an economic interest that is not shared with a
substantial segment of the public. While the Court in
Graham held that the financial interest implicated by
§19(a) is to be distinguished from the interest every
member of the Town would have in a particular act or
expenditure of the Town,¥ the Court also made it clear
that an individual’s interest in his own compensation
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"is unquestionably a ’financial interest’” under §19(a).
That financial interest may be of any size, and may
either be positive or negative. See, e.g., EC-COI-89-
33, 89-19; 84-96. If the municipal employee’s direct
or reasonably foreseeable financial interest will be
affected, the municipal employee must abstain from
the matter in question. See, e.g., EC-COI-89-19; see
also Graham v. McGrail, 370 Mass, at 137-138. The
question then is whether you have a direct or
reasonably foreseeable financial interest in the
proposed revisions to the Town's water and sewer
regulations.

As a real estate developer whose project would be
subject to the regulations, you have an obvious
financial interest in the Commission’s decision whether
or not to require the more costly copper pipe or the
more costly method of PVC pipe installation. See,
e.g., EC-COI-84-76 (city council member has obvious
financial interest in decisions of council with regard to
land he proposes to develop); EC-COI-87-31 (where
Board issued permits and licenses concerning the
operation of restaurants, Board member has financial
interest in Board determinations regarding his
restaurant). Thus, §19 would prohibit your
participation in the decision whether or not to
promulgate these regulations, unless that decision
either is not a "particular matter" or is exempt under
§19(b)(3) because the decision involves "a
determination of general policy," and your financial
interest is "shared with a substantial segment of the
[Town's] population."¥ See EC-COJI-92-34.

The Commission has long recognized that while
“regulations in and of themselves are not particular
matters ... the process by which they are adopted and
the determination that was initially made as to their
validity will be considered particular matters." EC-
COI-81-34, see also 85-11; 87-34. Therefore, §19
would require your abstention unless we were to
conclude that your financial interest in the decision is
shared with a substantial segment of the Town’s
population.¥/

In determining whether your financial interest in
the promulgation of the proposed regulations is shared
by a substantial segment of the Town's population, we
look to our most recent application of this statutory
language in EC-COI-92-34. There we considered
whether a Selectman and commercial property owner
could participate in a decision to adopt a residential
factor that would have the effect of applying a higher
tax rate to commercial property than to residential
property. In analyzing that question, we first looked
to whether the general policy at issue suggested a



classification for the segment of the Town’s population
we were to examine. We concluded, in that case, that
the classification was established by the regulation
itself — whether the Town resident was a commercial,
as opposed to a residential, property owner.

We then sought to determine what percentage of
the Town’s population fit within the classification and
found that 10% of the Town’s population were
commercial property owners,  Noting that the
"relevant classification must be one of kind rather than
degree," however, we did not seek to determine
whether there was a difference among commercial
property owners in the degree to which they were
financially impacted by the policy.’

Applying a like analysis in this case, we believe
that although the regulations do not establish the
relevant classification, the facts you present suggest
what that classification consists of, namely,
construction businesses - real estate developers,
contractors, plumbers, and the like -- which will be
affected on a regular basis by the regulations. By
contrast, homeowners, and businesses unrelated to
construction, would be affected only in the rare
instance where they install or repair new or existing
pipes. Moreover, some homeowners and businesses
will never be affected by the regulations.

As in EC-COI-92-34, we do not endeavor to
determine among construction businesses the
difference, if any, in the degree to which the
regulations will affect their financial interest. Instead
our focus is next directed to determining whether
people who own these businesses constitute a
substantial segment of the Town’s population. Here,
we think it safe to assume these business owners
represent but a small percentage of the Town's total
population.¥ Because of this, and because such
business owners’ ability to earn their livelihood is
directly affected by construction costs, we must
conclude that, as a real estate developer, your financial
interest in the adoption of regulations affecting those
costs is not shared by a substantial segment of the
Town’s population.  See, e.g., EC-COI-83-47
(selectman and commercial shellfisherman may not
participate in particular matters concerning the
shellfishing industry where his shellfishing license was
one of only 200 issued by the Town, and because of
the "significance to [his] livelihood"); see also 84-96
(owner of land abutting proposed development would,
by virtue of the location of his property, have a
financial interest that was distinct from other citizens).

Since we conclude that your financial interest is
not shared by a substantial segment of the Town’s

population, the only exemption from §19 that is
available to you is that contained in §19(b)(1). To
qualify for this exemption, prior to participating, you
must (1) inform your appointing official of the nature
and circumstances of the particular matter; (2) make a
full written disclosure to your appointing authority of
the financial interest; and (3) receive a written
determination in advance from your appointing
authority that the financial interest is not so substantial
as to be deemed likely to affect the integrity of your
services to the Town. Unless and until you receive
this exemption, you must abstain from any
participation in the promulgation of water and sewer
regulations for the Town.¥

DATE AUTHORIZED: September 14, 1993

Y "Municipal employee,” a person performing services for
or holding an office, position, employment or membership
in a municipal agency, whether by election, appointment,
contract of hire or engagement, whether serving with or
without compensation, on a full, regular, part-time,
intermittent, or consultant basis, but excluding (1) elected
members of a town meeting and (2) members of a charter
commission established under Article LXXXIX of the
Amendments to the Constitution. G.L. c. 268A, §1(g).

¥ rParticipate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 2684, §1(j).
¥ *Particular matter,” any judicial or other proceeding,
application, submission, request for a ruling or other
determination, contract, claim, controversy, charge,
accusation, arrest, decision, determination, finding, but
excluding enactment of general legislation by the general
court and petitions of cities, towns, counties and districts
for special laws related to their governmental organizations,
powers, duties, finances and property. G.L. c. 268A,
§1(k).

¥ Examples cited by the Court are every taxpayer's interest
in the school budget for his town, every town employee’s
interest in every town expenditure, and the interest of
school children and their parents in school services.

% Section 19(b)(3) provides an exemption, “if the particular
matter involves a determination of general policy end the
interest of the municipal employee or members of his
immediate family is shared with a substantial segment of
the population of the municipality. "

¥ In EC-COI-92-34, we noted that certain matters of

general policy may not be particular matters for purposes
of G.L. c. 268A. That precedent is wholly consistent with
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our ruling in EC-COI-81-34 that regulations themselves are
not particular matters.  Nothing in EC-COJ-92-34,
however, persuades us that we must now depart from our
longstanding precedent that the process leading to the
adoption of general policy contained in a regulation is a
particular matter.

¥ In EC-COI-92-34, our concern was that while the
residential factor affected all commercial property owners,
the opinion requester owned a significantly higher
percentage of the Town's commercial property. Therefore,
the degree to which the residential factor affected the
requester’s interest was greater than the remainder of the
class of commercial property owners.

¥ In 92-34, we held that 10% of & town’s population would
constitute a "substantial segment.” The Town's population,
according to the 1990 census, is 33,836. G.L. c. 4,
§7(41) ("population” as used in the General Laws, means
the number of residents counted in the most recent census).
Were we to apply a 10% standard here, we would have to
be presented with evidence that the Town has 3,383 or
more owners of construction-related businesses in order for
us to conclude that the regulations affecting such business
owners as a class affect a substantial segment of the Town’s
population.

¥ Should you obtain an exemption under §19(b)(1), you are
advised that you must continue to guide your conduct in
accordance with the principles of §23. Specifically, Section
23(b)(2) prohibits a public official from using his position
to securs an unwarranted privilege of substantial value
which is not properly available to similarly situated
individuals. ‘Thus, §23(b)}2) requires that you apply
objective standards in any decision concerning the
proposed regulations, without regard to your personal
interest in the matter. See EC-COI-89-23; 89-3.

CONFLICT OF INTEREST OPINION
EC-COI-93-21

FACTS:

You are counsel to the Auburn School Committee
(Committee). Members of the Committee are elected.

Your question concerns the Education Reform Act
of 1993, Chapter 71 of the Acts of 1993, which was
signed into law on June 18, 1993 (Act). Specifically,
St. 1993, c. 71, §53, amends G.L. c. 71, §59C by
requiring that each public, elementary, secondary and
independent vocational school in the Commonwealth
shall have a schoo! council (Council), You ask
whether the Council is subject to G.L. ¢. 268A and, if
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so0, how G.L. c. 268A will apply to a Council member
who also serves on a school committee.

The Act provides that the Council shall consist of
the principal, teachers, parents, and community
representatives "drawn from such groups or entities as
municipal government, business and labor
organizations, institutions of higher learning, human
services agencies or other interested groups,” and, in
secondary schools, at least one student representative,
The principal shall be a co-chair of the Council with
another co-chair selected by the Council members.
Parent representatives will be elected by the school’s
Parent Teacher Organization (PTQ). If there is no
PTO, the school committee will approve the
representative  process by which the parent
representatives will be chosen. Once elected, "parents
shall have parity with professional personnel on the
[Council]." Teacher representatives are chosen by the
teachers in that school building, and the principal will
choose community representatives, subject to a
representative process approved by the Superintendent
and the School Committee. The Act also provides that
non-school members (i.e., persons other than parents,
teachers, students and staff of the school), shall not
constitute more than fifty (50%) percent of the
Council. Council members will not be compensated
for their work on the Council.

The Act requires that school councils hold their
first meeting not later than forty (40) days after the
first day of school. Council meetings will be subject
to the Massachusetts Open Meeting Law, G.L. c. 39,
§23B. The Act requires that the school council "shall
meet regularly with the principal of the school”.

A Council will review, and advise the principal on
the budget for the school; consult with the principal on
the development of a student handbook in a secondary
school; assist the principal in the identification of the
educational needs of the students attending the school;
and consult with the principal on the adoption of
educational goals for the schools, consistent with the
state Board of Education’s goals and standards and the
educational policies established by the School
Committee.

Under the Act, the principal, with the assistance of
the Council, is required to formulate a school
improvement plan (Plan). This and other records of
the Council are subject to the Public Records Law,
G.L. c. 66, §30. The Plan "shall inctude an
assessment of the impact of class size on student
performance, and shall consider student to teacher
ratios and other factors and supportive adult resources,



and may include a scheduled plan for reducing class
size." The Plan also shall address professional
development of the school’s professional staff, the
allocation of professional development funds in the
school budget, the enhancement of parental
involvement in the school, safety and discipline,
extracurricular activities, and the provisions of
appropriate educational services to culturally and
linguistically diverse student populations. When
completed, the Plan shail be submitted to the school
committee for review and approval on an annual basis.
If the Plan is not reviewed by the school committee
within thirty days of receipt, “the plan shall be deemed
to have been approved." A school committee may
delegate other policy making responsibilities to a
school council, although collective bargaining
responsibilities under G.L. ¢. 150E may not be
delegated.

The Act also rewrites G.L. c. 71, §37, which
concerns the responsibilities and duties of school
committees. Under the Act, school committees,
among other things, are responsible for reviewing and
approving budgets for public education in the school
district. School committees also establish educational
goals and policies for schools in their district that are
consistent with the requirements of law and the
statewide goals and standards established by the state
board of education. St. 1993, c. 71, §35.

You state that a school committee member might
be asked to serve on a Council either as a parent or
community representative.

QUESTION:

I. Are Council members "municipal employees"
within the meaning of G.L. c. 268A, §1(g)?

2. Does an elected school committee member
violate G.L. c. 268A by also serving on a school
council?

ANSWER:

1. Yes.

2. No.
DISCUSSION:
Jurisdiction

The threshold question is whether Council

members are persons "performing services for" a

"municipal agency" .

In previous decisions, the Commission has
weighed the following four factors in determining what
constitutes "performing services" for a municipal
agency:

(1) the impetus for creation of the position
(whether by statute, rule, regulation or
otherwise);

(2) the degree of formality associated with the
job and its procedures;

(3) whether the holder of the position will
perform fuactions or tasks ordinarily expected
of employees, or will he be expected to
represent outside private viewpoints; and

(4) the formality of the person’s work product,
if any. See EC-COI-87-28; 86-5; 82-81.

In general, where an advisory council has been
created by statute, the Commission has found that it is
a government agency and its members government
employees. See, e.g., EC-COI-86-4; 82-157; 82-139.
Here, the Council is created by the Act. However,
because no one factor is dispositive, we examine the
Council in light of the remaining three factors. EC-
COI-86-4.

QOur examination of the remaining factors leads us
to conclude that the Council is a municipal agency. In
EC-COI-86-5, we found that an advisory committee to
the Office of Real Property within the Division of
Capital Planning and Operations was not a state agency
in part because membership on the committee "[could]
be fluid and [was] generally open." Indeed, the facts
of that case indicated that the only required
membership on the committee was "an invitation" to
certain representatives to the general court.

Here, by contrast, the Act delineates who must
serve on the Council and the process by which they
are to be selected. The Act provides that membership
on the council shall include parents, teachers and
community representatives. @ Where there is no
representative process for choosing parent and
community representatives, the Act requires that such
a process be approved by the school committee and, in
the case of the community representatives, also by the
Superintendent of Schools.

The Act also provides guidelines for the conduct
of Council meetings. Most significantly, Council
meetings will be subject to the Massachusetts Open
Meeting Law, G.L. c. 39, §23B, and its requirements
for advance public notice of meetings, public
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attendance, and the preparation of accurate records of
votes and other actions taken at such meetings.
Compare EC-COI-86-5 (not a state agency where
“there [were] no provisions ... for the conduct of
committee meetings (e.g., whether the meetings must
be open to the public).") We conclude, therefore, that
the Council has a high degree of formality both as to
its membership and its procedures,

We also conclude that Council members will
perform functions or tasks of the type ordinarily
expected of municipal employees. We have previously
found that members of a committee formed in the
discretion of a state agency that had little
organizational formality and whose purpose was to
provide outside viewpoints to the agency were not state
employees for purposes of G.L. c. 268A. See EC-
COI-86-5; 82-81. In comparison, the members of a
committee created pursuant to statute who played a
substantive role in the agency’s regulation process
were found to be state employees. EC-COI-87-17; 86-
4,

Here, Council members who are parents and/or
community representatives do provide outside
viewpoints, but are also involved in the formation of
school policy. Under the Act, the Council will review
and advise the principal on the budget for the school;
consult with the principal on the development of a
student handbook in a secondary school;¥ assist the
principal in the identification of the educational needs
of the students attending the school; consult with the
principal on the adoption of educational goals for the
schools consistent with the state Board of Education’s
goals and standards and the educational policies
established by the School Committee; and assist the
principal in the formulation of a school improvement
plan. A school committee may also delegate other
policy making responsibilities to a school council. In
short, the Act envisions that the Council will play a
substantive role in the identification of the educational
needs of the students attending the school, and in the
formulation of policies and a plan to meet those needs.
Thus, we find that the functions to be performed by
Council members are of the type ordinarily performed
by municipal employees.

Finally, we find that the school improvement plan
prepared with the Council’s input and assistance is a
formal work product, requiring school committee
approval. Thus, weighing all of the relevant factors,
we conclude that Council members are “"performing
services for" a "municipal agency," and, therefore, are
municipal employees for purposes of G.L. ¢. 268A.%
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Sections 17 and 19

Having concluded that the Council is a municipal
agency, we turn to your second question, namely,
whether an elected School Committee member violates
c. 268A by also serving on the Council. In EC-COI-
92-26, the Commission addressed the situation where
a municipal employee is serving on two boards. There
the Commission concluded that this dual status
"eliminates certain conflict of interest issues" under
§17 and §19 of the conflict law.

Specifically, under §17(c), a municipal employee
may not act as agent for anyone, other than the
municipality, in connection with a matter in which the
municipality is a party or has a direct and substantial
interest. Section 19, prohibits a municipal employee
from participating in a matter in which a business
organization® in which he is serving an employee has
a financial interest. However, these sections will not
prohibit a municipal employee from acting as a
Committee member, in matters in which the Council
has an interest, or vice versa, "becaunse in each
capacity the employee is acting on behalf of the
m?nicipality." EC-COI-92-26; see also EC-COI-90-
2%

Section 20

As noted in EC-COI-92-26, n.4, however, we
must also consider whether the employee’s dual status
raises issues under §20, dealing with multiple
municipal office holding. In general, G.L. c. 268A,
§20 prohibits a municipal employee from having a
financial interest, directly or indirectly, in a contract
made by a municipal agency of the same city or town,
unless an exemption applies. In applying §20, we must
look at each position held from the prospective of the
other position held.

The Commission has held that an elected
municipal post does not involve a contract with the
municipality. EC-COI-82-26. Thus, a Committee
member does not need an exemption in his Council
position in order to hold his elected School Committee
post. Nor does the Committee member need an
exemption in such position to hold a position as a
Council member, as he will be uncompensated in
Council post, and thus will not have a financial
interest in that position. Therefore, §20 will not
prohibit an elected School Committee member from
also serving as an uncompensated member of the
Council ¢

DATE AUTHORIZED: October 19, 1993



¥ General Laws c. 268A defines a municipal employee as:
"a person performing services for or holding an office,
position, employment or membership in a_municipal
agency, whether by election, appointment, contract of hire
or engagement, whether serving with or without
compensation, on a full, regular, pari-time, intermittent, or
consultant basis...G.L. c. 268A, §1(g). (cmphasis added)

¥ See, St. 1993 ¢.71, §36. The student handbook is
intended to contain school policies concerning the use of
tobacco products, disciplinary proceedings, including
procedures assuring due process, standards and procedures
for suspension and expulsion of students, procedures
pertaining to discipline of students with special needs, and
the disciplinary measures to be taken in cases involving the
possession or use of illegal substances and weapons,

¥ Our conclusion is buttressed by our observation that in
drafting the Act, the Legislature clearly contemplated G.L.
c. 268A. See, e.g., St. 1993, c. 71, § 54 (in the Act’s
anti-nepotism provision, "immediate family" shall have the
meaning assigned by c. 268A, §1(e)); St. 1993, c. 71, 832
(it shall not be a violation of c. 268A for a member of the
foundation budget review commission to participate in
commission deliberations that will or may have a financial
impact on his own compensation). Where the Legislature
did not want members of an advisory council to be
considered public employees by virtue of that membership,
it stated so expressly, See St. 1993, c. 71, §3 (members of
advisory council to the board of education shall not, by
virtue of their membership, be considered state employees).

# Municipalities and their agencies are considered to be
"business organizations” for purposes of §19. See EC-CO/-
89-2; 88-4; 84-7; 81-62,

¥ We caution that a school committee member must still be
guided by the principles in §23, which provides standards
of conduct for all public employees. Specifically, §23(b)(2)
prohibits a public official from using his position to secure
an unwarranted privilege of substantial value which is not
properly available to similarly situated individuals. Thus,
§23(b)(2) requires the application of objective standards
when one acts as a school committee member to review the
plan one helped to develop as a Council member. See EC-
COI-89-23; 89-3. We offer no opinion concerning whether
such dual service furthers the intent and purpose of the
Education Reform Act.

& We point out that the result would be different in the case
of appointed School Committee members who are regular
municipal employees, and who receive compensation in
their School Committee position. Section 20(b) is the only
exemption generally available to regular  municipal
employees. See Commission Advisory No. 7. Use of that
exemption, among other things, requires public
advertisement of the second job, here the School Committee
position. Alternatively, the city council, board of alderman

(if there is no city council), or board of selectmen may
designate the Council members "special” municipal
employees, in which case they may utilize the less onerous
exemption in §20(d). (The §20(c) exemption for "specials”
is unavailable to a school Committee member because he
participates in or has official responsibility for the
municipality’s school department.)

By contrast, §20 will not present an obstacle to
principals and teachers who serve on the Council by virtue
of those municipal positions. See EC-COI-84-147 (no issue
raised under §7, the state counterpart to §20, for members
of company board who served by virtue of their state
university affiliation); 84-148.

CONFLICT OF INTEREST OPINION
EC-COI-93-22

FACTS:

A Governor’s Advisory Council (Council) was
organized to provide the Governor with input and
advice on issues related to the Massachusetts economy.
Members of the business and academic communities,
as well as individuals within the Administration, had
reason to believe that the Governor would be receptive
to private sector viewpoints on certain economic
issues. The Council, however, was never officially
formed by the Governor, nor were its members
officially appointed.

The Council has submitted various reports to the
Governor, all advisory in nature, and has primarily
focused on analyzing various industries and making
policy recommendations to the Governor. One
recommendation resulted in the creation of a particular
program within a state agency. That program is
funded in part by the private sector. The Council’s
recommendations contributed to the Administration’s
decision to support two initiatives which were
incorporated into legislation filed by the Governor,
which was subsequently enacted by the Legislature.
The Council’s recommendations, however, do not
amount to policies and programs which may be readily
adopted and implemented by executive branch
agencies.

The Administration views the Council as
representative of one particular constituent group in
the Commonwealth. The Governor now wishes to
publicly acknowledge the importance of the issues on
which the Council has been focusing and would like to
motivate or encourage the Council to continue the
work it has been doing. Accordingly, the Governor
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has decided to formally create the Council through
Executive Order as he has done with other advisory
groups representing various constituent groups.’ The
Governor’s decision to create the Council through an
Executive Order is completely discretionary.

In the future, the Council wiil continue to be made
up of members from the private sector and academia.
They will be chosen for their expertise in various areas
relevant to the work of the Council. As in the past,
Council members will not receive any compensation
nor will they be reimbursed for expenses. The
Council will not receive, nor will it expend or control,
public funds. There is no required number of
members, nor is there any required number of
meetings of the Council. Sub-committees may be
designated at the direction of the Council chair. All
reports of the Council will be advisory in nature, and
the Governor will not be required to adopt or
implement them, in whole or in part. Council
members will have no authority delegated to them.
The Council’s purpose will be to continue to serve as
an outside resource to the Governor and to provide
him with the benefit of members’ expertise. No
government officials are members of the Council, but
the Governor attends the Council meetings, usually
with the Lieutenant Governor and the Secretary of
Economic Affairs,  Although these government
officials meet regularly with the Council, the work of
the Council is performed by its members.

QUESTION:

Will Council members be considered state
employees for purposes of the conflict of interest law?

ANSWER;
No.
DISCUSSION:

For purposes of the conflict of interest law, a state
employee is defined as "a person performing services
for or holding an office, position, employment, or
membership in a state agency,? whether by election,
appointment, contract of hire or engagement, whether
serving with or without compensation, on a full,
regular, part-time, intermittent or consultant basis,
including members of the general court and executive
council." G.L. c. 268A, §1(q).

The Commission has previously considered four

factors in determining whether an advisory committee
will be considered a state agency or instrumentality
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thereof. No single factor is dispositive of this
determination. Those factors are:

1) the impetus for the creation of the committee
(whether required by statute, rule, regulation or
otherwise);

2) the degree of formality associated with the
committee and its procedures;

3) whether members of the committee with
perform functions or tasks expected of government
employees, or will they be expected to represent
outside viewpoints;

4) the formality of the committee’s work product,
if any. EC-COI-86-4; 86-5.

We must examine the Council in light of these
four factors. First, the Council was not created
pursuant to statute, rule, or regulation, but rather by
the Governor in his discretion. See EC-COI-83-21
(task force set up by Governor on his own initiative as
opposed to statutory requirement was not a public
entity); contrast EC-COI-82-157 (advisory council
established by G.L. c. 7, §40M on a permanent basis
rather than a temporary or ad hoc basis resulted in
finding of state employee status for members). In
prior opinions, we have considered the fact that a
committee is a permanent and mandatory component
to the implementation of a state statute to be an
important factor in finding state agency status, See
EC-COI-87-17 (Water Resources Management
Advisory Committee of the Department of
Environmental Quality Management established as a
mandatory committee under St. 1985, c. 592); 86-4
(Administrative Penalties Advisory Committee
mandatory and permanent committee pursuant to state
statute). Here, the members of the Council will serve
at the pleasure of the Governor and the Council is not
required to remain in existence for any definitive
period.

Second, the Council is not organized or required
to function pursuant to formal guidelines set out by
Governor. For example, the number of members, the
term of office, the number of meetings, etc., are not
specified in the draft Executive Order. Similarly,
there are no specified procedures for the conduct of
Council meetings or the participation by Council
members in those meetings. See e.g., EC-COI-82-81
{notwithstanding procedural guidelines outlining the
scope of work, goals, timetables and anticipated work
product, task force member are not public employees
where formality of procedures is merely an effort to



have task force function in a timely and organized
manner).

Third, the Commission has previously placed
considerable emphasis on whether the committee
performs tasks ordinarily expected of public employees
or whether the committee serves to represent outside
viewpoints. In EC-COI-87-17 we contrasted a
committee engaged in regulation formation, an
essentially governmental function, with a committee
which principally served as a sounding board for
constituent groups. The latter committee would not be
engaging in tasks ordinarily expected of public
employees. See EC-COI-86-5 (advisory committee set
up to ensure that agency receives the informed
opinions of a broad spectrum of the local population
concerning the impact of an agency program would not
be public instrumentality); contrast 86-4 (finding state
agency status where permanent committee’s principal
function is to assist in the drafting of regulations, a
task ordinarily engaged in by public employees). In
summary, we have traditionally focused on whether
the board is serving in a clearly advisory capacity with
regard to a particular project or program as opposed to
engaging in traditional governmental functions such as
the formulation of regulations or the evaluation of
agency budgets.

Here, we find that members of the Council
principally serve to provide the Governor with outside
viewpoints. It appears that, through the Council, the
Governor will have access to opinions and expertise
which is not otherwise available within the executive
branch. The Council and its subcommittees serve to
identify needs and ideas for programs, but do not
provide detailed policies and programs that may be
readily adopted by executive branch agencies. Inother
words, the Council does not perform the work of
executive branch agencies nor has the Governor
delegated any of his statutory authority to the Council.
See Opinion of the Justices, 368 Mass. 866 (1975)
(members of Judicial Nominating Committee
established by executive order did not hold public
office where function of committee was to advise and
make non-binding recommendations to the Governor;
the Governor had not delegated his constitutional duty
of judicial appointment to the Committee). We note
that, in one instance, a subcommittee submitted draft
legislation as part of its report. We do not, however,
find that the drafting of legislation constitutes
performing a function ordinarily or uniquely expected
of government employees.?’ This is especially the case
where the Governor has the option of filing his own
legislation, See EC-COI-82-81 (task force engaged in
drafting legislation not a public instrumentality where
public official has option of filing his own

recommended legislation). We caution, however, that
were the Council to engage in other activities, such as
the drafting of regulations or lobbying the Legislature
on behalf of an executive agency, our conclusion as to
the Council’s principal function, and therefore as to its
status as a public instrumentality, could change.?’ See
EC-COI-86-4.

Finally, pursuant to the draft Executive Order, the
Council’s work product may vary from
recommendations to more detailed and significant
analyses. There does not appear, however, to be any
requirement that the work product take any specific
form. Moreover, you inform us that the Council’s
recommendations are considered advisory in nature
and the Governor will not be required to adopt or
implement them in whole or in part. See EC-COI-83-
21 (task force that created report which contained only
recommendations and which had no binding authority
over any state agency or employees was not a
governmental entity),

Applying all of the foregoing factors which we
have traditionally considered in determining whether
an entity is an instrumentality of a governmental
agency, we conclude that the Council is not an
instrumentality of the Governor’s Office. Council
members will not therefore be considered state
employees for purposes of the conflict of interest law,

DATE AUTHORIZED:; December 7, 1993

¥ In a like fashion, the Governor recently recognized the
work of the Hispanic American Advisory Commission by
Executive Order.

' A state agency is defined as ... any department of a state
government including the executive, legislative or judicial,
and all councils thereof and thereunder, and any division,
board, bureau, commission, institution, tribunal or other
instrumentality within such department and any independent
state authority, district, commission, instrumeatality or
agency, but not an agency of a county, city or town. G.L.
c. 2684, §1(p).

¥ We do not recognize the drafting of legislation as an
exclusive task of government employees where citizens of
the Commonwealth may draft and seek to have introduced
their proposed Iegislation. In contrast, the drafting of
regulations is a governmeatal function customarily initiated
by government sagency staff as recognized by the
Administrative Procedures Act, G.L. c. 30A, §§2 et. seq.
See EC-CO!-86-4.

¥ Similarly, if the Governor delegated particular functions
of his office to the Council, or if the Council’s
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recommendations were binding, our conclusion here
concerning the status of Council members could change.

CONFLICT OF INTEREST OPINION
EC-COI-93-23

FACTS:

You are the Director of Maintenance for the
Brockton Housing Authority. The Authority owns and
manages seventeen public housing developments in
Brockton. Most of the developments have a fuli time
maintenance staff assigned for the care and upkeep of
the buildings. This staff maintains housing authority
property in such areas as heating, plumbing, and
grounds. Housing Authority tenants, under their
leases, are responsible for the installation and repair of
personal property inside of their apartments, such as
the installation of air conditioners and fans, interior
painting, and washing windows.

You have been informed that Housing Authority
tenants have solicited Authority employees to perform
private repair and maintenance work on behalf of the
tenants. Authority employees may have also solicited
such private work from the tenants who live in
developments which the employees maintain as part of
their official duties. Employees have entered into
private business arrangements with tenants, have
performed the work outside of normal working hours
and have been compensated by the tenants for the
services.

Upon the advice of the Housing Authority legal
counsel, you have instituted a written policy forbidding
Housing Authority employees from accepting anything
of value from tenants for maintenance work, and from
maintaining or repairing a tenant’s personal property.
The policy states:

Employees are prohibited from soliciting or
accepting payment of money, gratuities, gifts,
or anything of value from residents for work
done in the resident’s apartment. This is true
whether the work is accomplished on your
own time or company time. Employees are
prohibited from installing, removing,
diagnosing, repairing, or maintaining the
private personal property of residents, at any
time.

In promulgating this policy, you have relied on
G.L. c. 268A, §3 and §23. You have articulated
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several reasons why you have issued this policy. You
believe that a unique superior/subordinate relationship
exists between Housing Authority maintenance
employees and tenants, particularly in elderly housing
developments, as the relationship is supervisory in
nature. Maintenance employees are usually the only
Housing Authority personnel on-site and are called
upon by tenants to initially respond to various issues,
such as a disruptive tenant, In eviction cases, the
housing authority maintenance person may be the
initial witness. There are also issues concerning access
to tenant’s apartments, possible coercion of tenants,
and unfair competition. You also indicate that tenants
have contacted the Housing Authority office in order
to obtain private work from Housing Authority
employees or to make complaints regarding
dissatisfaction with some private work that was done
in an apartment. In your view, this practice involves
the use of official resources to facilitate private
business dealings.

QUESTION:

May the Housing Authority impose standards
governing Housing Authority employees’ private
business arrangements with Housing Authority tenants
which are consistent with the purposes of G.L. c.
268A but which are more stringent than G.L. c.
268A7

ANSWER:
Yes.
DISCUSSION:

Housing Authority maintenance employees are
municipal employees for purposes of G.L. ¢. 268A.
G.L. c. 268A, §1(g); see also, G.L. ¢. 121B, §7
(housing authority shall be considered a municipal
agency for purposes of c. 268A). As municipal
employees, they are subject to G.L. c. 268A,
§23(b)(2), which prohibits a municipal employee from
using his official position to obtain unwarranted
privileges of substantial valuel for himself or others
which are not available to similarly situated
individuals.

The Commission has consistently interpreted
§23(b)(2) to prohibit public employees from soliciting
private business relationships from individuals over
whom the public employee has authority or a
regulatory relationship. Seee.g., EC-COI-93-6 (police
officers prohibited from using position to solicit from
private citizens); 92-7 (legislator prohibited from
soliciting his aide for campaign activities); 84-61, 84-



56, 83-156; 82-64 (agency employee prohibited from
soliciting from clients and their families on bebalf of
private business); 8/-66. Our concern in each of these
opinions has been the "inherently exploitative" or
"inherently coercive” nature of the relationship. See
EC-COI-92-7. Any attempted private solicitation by a
public employee from individuals "who may be
directly and significantly affected by the authority of
a [municipal] employee at a given time ... exploits an
inherent pressure on those individuals, resulting from
that authority." EC-COI-84-61; 83-43; see also EC-
COI-83-156 ("§23 prohibits commercial arrangements
involving inberent exploitation by state employee of
individual with whom employee has acquired a
relationship which turns on trust or reliance in
carrying out his state responsibilities”). A public
employee, who receives a private gain as a result of a
business relationship with one whom he oversees,
“capitalizes” upon his public position over the private
individval, EC-COI-82-64, see also EC-COI-93-6
(privilege obtained by police officer "special
consideration from potential donors that police officers
are able to obtain for private purposes by exploiting
their official powers"). In these circumstances, one
may never know whether the private party is
objectively responding to the solicitation or whether
his decision is influenced by a pressure to maintain
good relationships with the public employee, or
whether any official dealings are affected by the
private dealing. See EC-COI-83-156; 82-64.

Additionally, this Commission has consistently
interpreted G.L. ¢. 268A, §23(b)(2) to forbid the use
of official resources, such as municipal telephones,
copying machines, secretarial services, or facilities to
promote or assist a private business enterprise. See
e.g., EC-COI-93-6; Public Enforcement Letter 92-3
("public resources may only be allocated for public
business, and may not be utilized to address individual
concerns of public employees"); Commission Advisory
No. 4 (Political Activity) (1992) (public resources "are
intended for the conduct of public business, not for
advancing the personal, private or political interests of
public employees").

The concerns underlying the solicitation of
individuals with whom a public employee has an
official relationship are not completely alleviated if the
private individual, rather than the public employee, is
the solicitor. In this situation, an appearance of
impropriety exists, as issues are raised concerning
whether the public employee’s impartiality will be
affected in his official dealings with the private
individual and whether the private individual feels
compelled to request or use a public employee’s
private business in order to maintain good will. See
EC-COI-92-7; In re Garvey, 1990 SEC 478, 479-80.

Section 23(b)(3) prohibits a municipal employee from
engaging in conduct which gives a reasonable basis for
the impression that any person or entity can
improperly influence him or unduly enjoy his favor in
the performance of his official duties, or that he is
likely to act or fail to act as a result of kinship, rank,
or position of any person. The Commission has
required that, if a public employee is solicited to enter
a private enterprise by a private individual with whom
he has official dealings, the public employee must
make a full written public disclosure to his appointing
authority. See EC-COI-92-7; In re Garvey, 1990 SEC
478; In re Keverian, 1990 SEC 460. This disclosure
must specifically state facts which clearly show that the
relationship is entirely voluntary and that it was
initiated by the person under the supervisory
employee’s jurisdiction. EC-COI-92-7.

Irrespective of who initiated the solicitation, such
relationships also raise issues under G.L. c. 268A, §3,
particularly if any payment to a public employee for
private services is not proportional to the services
rendered. G.L. c. 268A, §3(b) prohibits a public
employee from directly or indirectly soliciting,
accepting, or agreeing to accept anything of substantial
value for himself for or because of any official act or
act within his official responsibility performed or to be
performed by him, Section 3(a) places a
corresponding prohibition on anyone who offers or
gives something of substantial value to a public
employee for or because of any official act or act
within the employee’s official responsibility.

For purposes of §3 the nexus is met even if a
donor gives an item of substantial value to engender
good will from a public employee, or to thank a public
employee for a "job well done." EC-COI-93-8; In re
Massachusetts Candy and Tobacco Distributors, Inc.,
1992 SEC 609; In re State Street Bank, 1992 SEC
582; In re Stone and Webster Engineering
Corporation, 1991 SEC 522, 523, n.1. Accordingly,
in evaluating whether §3 is implicated in a private
compensated business relationship between a public
employee and an individual with whom the public
employee has official dealings, the Commission may
consider whether any fee received by the public
employee is commensurate with the services rendered
and whether the relationship falls within the ordinary
and usual course of commercial business dealings.

Housing Authority Conduct Policy

You question whether an agency may promulgate
standards of conduct to be followed by its employees
which are stricter than c. 268A. The Housing
Authority Conduct Policy is stricter than ¢, 268A as it
prohibits private business relationships between
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housing authority employees and tenants, regardless of
who initiates the relationship. For the following
reasons, we conclude that an agency may institute
stricter standards than c¢. 268A imposes.

In G.L. c. 268A, §23(e), the Legislature provided
that "where a current employee is found to have
violated the provisions of [§23], appropriate
administrative action as is warranted may also be taken
by the appropriate constitutional officer, or by the head
of a state, county, or municipal agency. Nothing in
this section shall preclude any such constitutional
officer or head of such agency from establishing and
enforcing additional standards of conduct.”
Accordingly, the Housing Authority Board may
institute and enforce standards of conduct for its
employees, in addition to the provisions of G.L. c.
268A.

The Commission, absent special circumstances,
will defer to an agency code of conduct which "gives
guidance to its employees in the area of conflict of
interest and which is consistent with the principles and
aims of §23." EC-COI-85-12; 80-51. The Housing
Authority Conduct policy which you have implemented
is consistent with G.L. ¢, 268A, §23 and is based
upon the same concerns which this Commission has
articulated in its longstanding precedent under §23, In
particular, your policy addresses the problems of the
use of official resources to assist private business
activities and the "inherent exploitation" when a public
employee enters a private business arrangement for
compensation with a private individual who relies on
and is directly affected by that public employee’s
performance of his official duties. This Commission
will defer to the Housing Authority’s palicy.

DATE AUTHORIZED: December 7, 1993

1 The Commission has defined substantial value to be $50
or more. See EC-C0I-93-14; Commonwealth v. Famigletii,
4 Mass. App. Ct. 584, 587 (1976). 'The Commission will
also aggregate amounts which are given or solicited for a
common purpose in calculating substantial value, See EC-
COJ-93-6, n.4; 92-23; 92-2.

CONFLICT OF INTEREST OPINION
EC-COI-93-24

FACTS:

You are a member of a law firm (Firm). You
have been asked to consider an appointment as a
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Commissioner of the State Ethics Commission
{Commission).

The Firm, which previously functioned as a
partnership, has been organized and operated as a
professional corporation under G.L. c. 156A. The
Firm is identified as a professional corporation on its
letterhead. All lawyers are instructed to include the
phrase "a Professional Corporation” whenever the firm
name is used, for example, on all pleadings in court
and on opinion letters. All lawyers have been
provided with business cards which identify the Firm
as a professional corporation.

There are currently forty-six stockholders of the
Firm. Under the by-laws, each stockholder is referred
to as a "member of the firm" or "member.” Each
member holds one share of voting stock and each
member has one vote on any matter which is put to a
vote. As a member of the Firm, you own one share
of voting stock.

The Board of Directors, known as the
Management Committee, consists of four people, each
of whom must be a member of the Firm. The
Management Committee manages the business of the
firm, except for those matters reserved to the members
by the by-laws, or by the Articles of Incorporation, or
to the Compensation or Nomination Committees, as
provided in the by-laws. The Management Committee
generally meets weekly to consider matters relating to
the management of the Firm. You are a director of
the Firm and sit on the Management Committee.
Your term expires in January, 1994.

Each member is an officer of the Firm. There are
three named officers of the Firm: a president, a
treasurer and a clerk. You are an officer only by
virtue of your status as a member of the Firm. The
Chair of the Management Committee is ex officio the
president and treasurer, but, according to the by-laws,
those titles are not to be used, except as required by
law, by the articles of incorporation or as requested by
third parties.

The Firm is a going concern which keeps careful
account of its income and assets. The Firm is also
careful to observe all of the corporate formalities
required by law, by the articles of incorporation or the
by-laws, and keeps its records in accordance with
those formalities. Its financial statements are reviewed
annually by Price Waterhouse. It is adequately
capitalized, and each member has paid capital into the
Firm.

Members, together with associate lawyers and
staff, are employees of the Firm. Annual salaries for



members are set by the Compensation Committee.
The distribution to the members of net receipts
(profits) of the Firm is determined by the
Compensation Committee, not the Management
Committee. The Compensation Committee is elected
by the members. Neither you nor any member of the
Management Committee sits on the Compensation
Committee.

On occasion, members of the Firm or associate
lawyers (who are not members) represent people or
entities on matters within the jurisdiction of the
Commission. In particular, there is at least one
member and one associate whose clients have matters
currently pending before the Commission. These
lawyers’ practices are such that they frequently
represent clients who have matters within the
jurisdiction of the Commission.

If appointed to the Commission, you personally
will not represeat any client on matters within the
Commission’s jurisdiction. If appointed, as soon as
you are informed that a matter pending in the
Commission involves a client of the Firm, you will
recuse yourself from future participation in that matter.
In addition, for all such matters, you will make
arrangements within the Firm to assure that you
receive no compensation related to the representation.

QUESTION:

What limitations will G.L. c¢. 268A place on your
activities and those of the Firm and its members and
employees should you accept membership on the
Commission?

ANSWER:

You and the Firm will be subject to the following
limitations.

DISCUSSION:
1. Jurisdiction

If you accept appointment as a Commissioner you
will be a special state employee!’ for purposes of G.L.
c. 268A. See EC-COI-87-39. As a result, certain of
the provisions of the conflict of interest law will apply
less restrictively to your private activities than if you
were a full-time state employee.

2. Limitations on Your Private Law Practice
a. Section 4

Section 4(a) of G.L. c. 268A, the conflict of
interest law, prohibits a state employee from directly
or indirectly receiving or requesting compensation
from anyone other than the Commonwealth or a state
agency, in relation to any particular matter in which
the Commonwealth or a state agency is a party or has
a direct and substantial interest. Section 4(c) prohibits
a state employee from acting as agent or attorney for
anyone other than the Commonwealth or a state
agency for prosecuting any claim against the
Commonwealth or a state agency, or as agent or
attorney for anyone in connection with any particular
matter in which the Commonwealth or a state agency
is a party or has a direct and substantial interest. "The
concern addressed by §4 is the potential of influencing
pending agency matters.”" EC-COI-91-5,

A special state employee is subject to the
prohibitions of §4(a) and (c) only in relation to a
particular matter (1) in which she has at any time
participated? as a state employee, or (2) which is or
within one year has been a subject of her official
responsibility,?’ or (3) which is pending in the state
agency in which she is serving. Clause (c) only
applies to a special state employee who serves as such
for more than sixty days during any period of three
hundred and sixty-five consecutive days. The
Commission has previously noted that a regular
member of a Board or Commission has official
responsibility for matters which are pending in the
Board or Commission, "whether or not they have
actually worked on the matter and whether or not they
actually sat on the Board [or Commission] on a given
day." EC-COI-92-36 (Board member); 89-7 (matters
pending in an agency or Commission). As a result,
Commission matters that are handled by members or
associate lawyers of the Firm are matters which will
be the subject of your official responsibility as a
Commission member. You have stated that you will
not represent private persons in matters before the
Commission if appointed.

Pursuant to §4(a), you will be precluded from
receiving the compensation that derives from
representation of a private party by members or
associates of your Firm. Your proposal to have the
Firm take accounting steps to ensure that you will not
indirectly receive compensation in connection with
such matters will prevent issues from being raised
under §4(a). Section 4(a) will not prevent you from
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representing or receiving compensation from your or
the Firm's representation of client before state agencies
other than the Commission, however.

b. Section 7

This section prohibits a state employee from
having a financial interest, directly or indirectly, in a
contract made by a state agency, in which the
Commonwealth or any state agency is an interested
party, unless an exemption applies. Section 7 is
implicated where you will receive compensation that
derives from your or the Firm's representation of a
state agency client. As a special state employee,
however, you may have a financial interest in contracts
made by a state agency in whose activities you neither
participate nor have official responsibility for as a
Commission member, following your submission to
the Commission of a disclosure of the financial interest
pursuant to §7(d). If appointed, you will need to
follow the §7(d) exemption procedure with regard to
each such representation of a state agency by you or
the Firm.

3. Limitations on Your Official Activities as a
Commission Member

a. Section 6

This section prohibits a state employee from
participating as a state employee in a particular matter
in which she or a business organization in which she
is an employee has a direct or reasonably foreseeable
financia! interest.t EC-COI-89-5; 84-96. Thus, §6
will require your abstention from all matters in which
the Firm is representing a client before the
Commission.¥ You will also be required to abstain
from any decision which may result in additional legal
work for the Firm. Such a situation would arise if,
for example, a longtime client of the Firm was the
subject of a request that the Commission institute a
preliminary inquiry under G.L. c. 268B, §4. In such
a case, §6 will be triggered because it is reasonably
foreseeable that your vote in favor of initiating such an
inquiry may result in work for the Firm. As long as
you continue to abstain issues under §6 will not arise.¥/

b. Section 23

As a state employee, you will also be subject to
§23 which establishes standards of conduct for all
public employees. Specifically, §23(b)(2) prohibits a
public official from using her position to secure an
unwarranted privilege of substantial value? which is
not properly available to similarly situated individuals.
Under §23(b)(3) you must avoid creating the
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appearance of undue favoritism. Issues under these
subsections could arise if you were to participate
officially in a matter involving the Firm or its clients.
Your intention to abstain from such matters, however,
will avoid these concerns. You must also bear in
mind that §23{(c) will prevent you from disclosing to
the Firm or its clients any confidential information
which you have acquired as a Commission member.

4. Limitations on Other Members of the Firm

A partner of yours would share the restrictions
which G.L. c. 268A places on the you in your private
law practice. Specifically, §5(d) prohibits a partner of
a state employee from acting as agent or attorney for
anyone other than the state in connection with any
particular matter in which the state or a state agency
is a party or has a direct and substantial interest and in
which the state employee participates or has
participated as a state employee or which is the subject
of his official responsibility,

We have concluded that all matters pending in the
Commission, including those handled by members of
the Firm, would be the subject of your official
responsibility as a Commission member. Thus, we
must address whether other "members"” of the firm are
your “partners” for purposes of G.L. c. 268A,

§5(d).

Previously, where business ties have been
indeterminate, we have construed the word "partner”
broadly to include "a person who joins with another,
formally or informally, in a business venture.” EC-
COI-84-78; 93-9. Thus, we have found a partnership
arrangement where a group of individuals has given
the public appearance of a partnership, for example,
by linking their names on a letterhead and answering
their telephone using this firm name, whether or not
they in fact shared profits. See, e.g., EC-COI-80-43;
82-68; 84-78. In our decision in EC-COI-93-9,
however, we stated that in construing the term
"partner” broadly, we did not purport to "revise the
terms of statutorily defined business arrangements."
Thus, while we reserved the right, in appropriate
circumstances, to review the substance of a corporate
entity, we nevertheless recognized the distinction
drawn in the language and history of G.L. c. 268A
between partnerships and other forms of business
arrangements. We expressly left open, however, the
question whether our analysis in that case would apply
to a professional corporation. EC-COI-93-9, n. 14.

The question left open in 93-9 is squarely
presented here where the firm is organized as a
professional corporation under G.L. c. 156A. Subject



to the terms and conditions of Supreme Judicial Court
Rule 3:06, G.L. c. 156A permits attorneys-at-law
admitted to practice in the courts of the
Commonwealth under G.L. c. 221 to perform
professional services utilizing the corporate form.
G.L. c. 156A, §§2, 3.¥ The most important feature
of Rule 3:06 is that is establishes limited liability for
lawyers practicing in the corporate form.
Additionally, the Rule provides that incorporation shall
not diminish the application of the Code of
Professional Responsibility to attorneys in the
corporation; nor shall incorporation "modify, abrogate
or reduce the attorney-client privilege or any
comparable privilege or relationship.” Although Ruie
3:06 establishes requirements for provisions that the
articles of organization of each professional
corporation must contain, nothing in the Rule prevents
such corporations from enjoying the tax benefits and
non-tax benefits enjoyed by other professional or
business corporations.?

In the present case, each member of the firm is a
stockholder in the professional corporation and holds
one share of voting stock entitling the holder to one
vote on matters put to a vote in the corporation. It is
well settled that "[tlhe ordinary relationship of
stockholders {in a corporation] is not that of partners."
Leventhal v. Atlantic Finance Corp., 314 Mass. 194,
198 (1944). Accordingly, unless we find a basis for
disregarding the corporate form, members of the firm
are not "partners” for purposes of G.L. c. 268A,
§5(d). :

In EC-COI-93-9, we expressly reserved the right
to review the substance of a corporate entity according
to the principles enunciated in Evans v. Mudticon
Const. Corp., 30 Mass. App. Ct. 728, further
appellate review denied, 410 Mass. 1104 (1991). In
Evans, the court outlined the following twelve factors
which should be considered in deciding whether to
penetrate the corporate form: (1) common ownership;
(2) pervasive control; (3) confused intermingling of
business activity assets, or management; (4) thin
capitalization; (5) nonobservance of corporate
formalities; (6) absence of corporate records; (7) no
payment of dividends; (8) insolvency at time of
litigated transaction; (9) siphoning away of corporate
assets by dominant shareholders; (10) nonfunctioning
of officers and directors; (11) use of corporation for
transactions of the dominant shareholders; (12) use of
corporation in promoting fraud. We are mindful,

however, that the general rule in this Commonwealth

is that corporate form will be disregarded only in "rare
particular situations to prevent gross inequity.” My
Bread Baking Co. v. Cumberland Farms, Inc., 353
Mass. 614, 620 (1968).

We find that none of the applicable factors point in
favor of piercing the corporate veil in the present
case.l The facts indicate that the firm is an
adequately capitalized, going concern which is
managed by a Board of Directors, known as the
Management Committee. The Management Committee
generally meets on a weekly basis. The firm is careful
to observe all of the corporate formalities required by
law, or by the articles of incorporation or by-laws of
the corporation. Corporate records are kept in
accordance with these formalities, and the financial
statements of the corporation are reviewed annually by
Price Waterhouse. Matched against the Evans factors,
these facts do not warrant piercing the corporate veil
that has been established by the firm’s compliance with
G.L. c. 156A and Supreme Judicial Court Rule 3:06.

Nor is this a case which warrants the application
of the common iaw doctrine of partnership by estoppel
which is codified in G.L. c. 108A, §16. In order to
apply that doctrine it must be shown: "(1) that the
would-be partner has held himself out as a partner; (2)
that such holding out was done by the [would-be
partner] directly or with his consent; (3) that the [party
seeking to invoke the doctrine] had knowledge of such
holding out; and (4) that [that party] relied on the
ostensible partnership to his prejudice." Brown v.
Gerstein, 17 Mass. App. Ct. 558, 571 (1984);
Standard Oil Co. v. Henderson, 265 Mass. 322, 326
(1928).

Here the firm displays to the public none of the
attributes of a partnership. All lawyers in the firm are
encouraged to use the designation "member" or
"member of the firm" when referring to stockholders,
and the words "a professional corporation," when
referring to the firm. The latter term appears on the
firm’s letterhead, business cards, pleadings and

opinion letters 1V

Nor is the firm operated as a de facto partnership.
Shares in the corporation are issued on the basis of
"membership" and not in relation to the percentage of
the profits earned or to be earned by any member.
Instead, members are employees whose annual salary
is set by a Compensation Commiitee elected by the
members. Members each make a capital contribution
to the corporation and all records including,
presumably, the firm’s tax returns reflect the corporate
status. Compare Boyd, Payne, Gates & Farthing,
P.C. v. Payne, Gates, Farthing & Radd, P.C., 472
S.E.2d 784 (Va. 1992) (law partners who formed a
professional corporation for tax purposes but who
continued to conduct themselves as partners could have
their rights and liabilities determined according to the
law of partnership.)?
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Finally, we recognize that law professional
corporations are distinguishable from other business or
professional corporations because lawyers are subject
to the professional and ethical obligations imposed by
Supreme Judicial Court Rule 3:06 and the Code of
Professional Responsibility. Standing alone, however,
these ethical standards do not provide a basis for
disregarding the corporate form,

In essence, Supreme Judicial Court Rule 3:06
operates to remove any distinction between
partnerships and professional corporations for purposes
of the Code of Professional Responsibility. The Rule,
however, is based not upon an interpretation of G.L.
c. 156A or the principles applied to pierce the
corporate veil, but upon the Supreme Judicial Court’s
inherent authority to regulate the practice of law. See
Opinion of the Justices, 289 Mass. 607, 612 (1935);
Post, The Massachusetts Professional Corporation Act,
10 Boston Bar J. 7 (1963). We conclude that this
judicial authority cannot realistically be used by the
Commission as a device to ignore the parties’ lawful
act to organize themselves as a professional
corporation. Cf. Melby v. O'Melia, 286 N.W.2d 373
(1979) and We're Associates Company v. Cohen,
Stracher & Bloom, P.C., 480 N.E.2d 357 (N.Y. 1985)
(both holding that the Code of Professional
Responsibility applicable to lawyers practicing in the
corporate form does not prevent the application for
corporate law or principles of limited liability). Thus,
we conclude that members of the firm are not
“partners” for purposes of G.L. c. 268A, §5.1%

DATE AUTHORIZED: December 7, 1993

1/ =Special state employee,” a state employee:

(1) who is performing services or holding an
office, position, employment or membership for
which no compensation is provided, or

(2) who is not an elected official, and

(a) occupies a position which, by its classification
in the state agency involved or by the terms of the
contract or conditions of employment, permits
personal or private employment during normal
working hours, provided that disclosure of such
classification or permission is filed in writing with
the state ethics commission prior to the
commencement of any personal or private
employment, or

{(b) in fact does not carn compensation as a state

employee for an aggregate of more than eight
bundred hours during the preceding three hundred
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and sixty-five days. For this purpose
compensation by the day shall be considered as
equivalent to compensation for seven hours per
day. A special state employee shall be in such &
status on days for which he is not compensated as
well as oa days on which he earns compensation.
G.L. c. 2684, §1(0).

2 r"Pparticipate,” participate in agency action or in a
particular matter personally and substantially as a state,
county or municipal employee, through approval,
disapproval, decision, recommendation, the rendering of
advice, investigation or otherwise. G.L. c. 268A, §1().

¥ "Official responsibility," the direct administrative or
operating authority, whether intermediate or final, and
either exercisable alone or with others, and whether
personal or through suberdinates, to approve, disapprove or
otherwise direct agency action. G.L. c. 268A, §1(i).

¥ Participation includes discussion and informal lobbying of
colleagues, as well as voting (binding and nen-binding).
EC-C0I-92-30.

¥ The Firm has a financial interest in all matters in which
it represents a client for a fee, EC-COI-89-5.

¢ In general, §6 requires a state employee in addition to
notify her appointing authority in writing of the financial
interest. EC-COI-85-33; 85-47. The appointing authority
shall then either: (a) assign the matter to another employee,
{b) assume responsibility for the matter, or (c) make a
written determination to be filed with the Commission that
the interest is not so substantial as to be desmed likely to
affect the integrity of the services which the
Commonwealth may expect from the state employee.
Here, however, the quasi-judicial nature of the Commission
and the confidentiality of its proceedings, G.L. c. 268B,
§4(b), make meaningful notice to your appointing authority
impossible. Thus, you are advised to abstain,

I’ Anything valued at $50 or more is "of substantial value.*
Commonwealth v. Famiglenti, Mass. App. Ct. 584, 587
(1976); Commission Advisory No. 8 (Free Passes); EC-
COI-93-14.

& Corporations not organized under G.L. ¢.156A may not
practice law. See G.L. ¢. 221, §46.

2 The provisions of the Massachusetts Business Corporation
Law, G.L. c. 156B, applicable to ordinary business
corporations, are applicable to professional corporations,
except as limited by G.L. c. 156A and by professional and
ethical obligations. G.L. c. 156A, §4.

107 Because occasions to pierce the corporate veil arise
where there is (1) a "confused intermingling of the
activities of two or more corporations,” (e.g., where a
parent and subsidiary ignore the independence of their
separate corporate idenmtities), (2} fraudulent intent or
consequences arising from the acts of the principals, or (3)



substantial injustice absent evasion of the corporate form,
My Bread, 353 Mass. at 619, many of the factors discussed
in Evans are inapplicable here.

1/ We find no significance in the fact that aside from the
designation, "a professional corporation,” there has been no
change in the firm name since its conversion from a
partnership in 1991. See MBA Ethics Opinion 77-14, 62
Mass. L. Q. 193 (finding that a professional corporation
may continue to use its former partnership name after
incorporation; "this representation would not be misleading,
for while the group members are not partners, they are in
fact associated together as shareholders and employees of
e professional corporation. ")

12 In Boyd, attorneys referred to themselves as partners in
internal firm manuals and in announcements sent to clients
and the iegal community; distributed stock in the same
percentage as their entitlement to profits; failed to issue
stock to a new "member" of the corporation, but allowed
him to share in the profits; allowed the non-stackholding
"member” to participate in firm meetings; referred to the
firm as a pertnership on lax returns; and executed an
agreement dealing with the possibility of a tax audit in
which each agreed that any tax liability shall become the
responsibility of "each partner" according to his percentage
of the profits.

13/ This conclusion is consistent with Commission opinions
which have found that "associates” and those having "Of
Counsel” arrangements are not constrained by the
requirements of §5. See EC-COI-85-13 (associate); 89-5
{Of Counsel).

FINANCIAL DISCLOSURE OPINION
EC-FD-93-1

FACTS:

You represent two county deputy sheriffs,
appointed to conduct service of process within the
county. Under G.L. ¢.37, §3, a sheriff may appoint
deputy sheriffs, who serve at the pleasure of the
sheriff. The sheriff has stated to us that he expressly
authorized these two deputy sheriffs to perform the
civil service of process duties of his department.
According to the sheriff, the deputy sheriffs do not
report to him on a daily basis, but he retains the power
to revoke a deputy sheriff's commission and has
oversight and responsibility for service of process by
the deputies in his county. See G.L. c.37, §2. The
sheriff has stated that the two deputy sheriffs have
discretion concerning how to implement these duties,
provided that the civil process serving is conducted
within the confines of the law. However, if problems

arise, such as issues concerning the conduct of a
deputy sherifi"s official duties or whether service of
process is being implemented within the confines of
the law, or the appointment of new deputy sheriffs,
these two deputy sheriffs are accountable to him.

The two deputy sheriffs whom you represent
formed a private corporation (Corporation) to ‘serve
process, and serve as president and treasurer. You
estimate that the division of work between the two
deputy sheriffs is 50-50 and that they manage the
business and share responsibility equally. The
Corporation is funded entirely by the fees received
from serving process and other duties from which
deputy sheriffs may receive a fee. You state that these
two deputy sheriffs draw a salary from the
Corporation. The employees do not participate in
any county benefits system, such as life insurance,
retirement, and deferred compensation. The
corporation does not receive money from the county
treasury and does not use county office space.

The chairman of the county commissioners,
pursuant to G.L. ¢. 268B, §3(j)(11),7 has designated
one of these deputy sheriffs as an individual in a major
policy making position who is required to file a
Statement of Financial Interest (SFI) with the
Commission.’ You argue that these deputy sheriffs
are not public employees and should not be required to
file SFIs because, although they are appointees of the
sheriff, they are not employees, do not occupy policy
making positions with the sheriff, and receive no
compensation from the sheriff or the county treasury.
You state that they "operate a private business
corporation funded entirely through the provision of
professional services to private individuals and
business entities.”

QUESTION:
Was this deputy sheriff properly designated to file
a Statement of Financial Interests for calendar years
1991 and 1992?
ANSWER:
Yes.
DISCUSSION:
G.L. c. 268B, §5(c) provides that:
Every public employee shal file a statement of
financial interests for the preceding calendar

year with the commission within thirty days
after becoming a public employee, on or

554



before may first of each year thereafter that
such person is a public employee and on or
before may first of the year after such person
ceases to be a public employee...

For purposes of §5(c) the Commission has defined the
term "public employee" as

Any person holding a major policy making
position in a governmental body for thirty days
or more during a reporting year whether by
election, appointment, contract of hire or
engagement, and whether on a full, part-time,
intermittent, or consultant basis, excluding any
person who serves on a board, commission or
council which has no authority to expend
public funds other than to approve
reimbursements for expenses and excluding
any person who receives no compensation
other than reimbursement for expenses. 930
CMR 2.02 (15), see G.L. c. 268B, §1(o).

The Legislature has determined that, among
others, a state or county employee whose salary equals
or exceeds that of a state employee classified in step
one of job group XXV in the general salary schedule
contained in section forty-six of chapter thirty
(currently $34,972.08) and who reports directly to the
executive or administrative head of a government
agency is an individual who holds a major policy
making position in a governmental body* and who
must file a Statement of Financial Interest. G.L. c.
268B, §1(1). See also 930 CMR 2.02(12).

In determining whether the deputy sheriff is
required to file an SFI, the Commission considers the
relevant question to be whether the deputy sheriff is a
public empiloyee under c. 268B, not whether the
deputy sheriff is required to file as the President of a
private corporation. The Commission finds that, under
c. 268B, the deputy sheriff was properly designated to
file an SFI.

For purposes of G.L. c¢. 268B, the sheriff’s
department is a governmental body and the sheriff is
the executive or administrative head. The sheriff is
also the appointing authority for the deputy sheriffs
and has overall responsibility for service of process by
the deputies in his county and for all official acts of
the deputies whom he appoints. See, G.L. c. 37, §§2,
3 (sheriff responsible for the official acts of his
deputies). By expressly authorizing these two deputy
sheriffs to carry out the serving of legal process in the
county, including subpoenas and other court
documents, the sheriff has delegated a duty of the
sheriff’s office to his deputy sheriffs. It does not
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follow, either from the private nature of the
Corporation, or from the manner in which power to
serve process is delegated, that the principals of the
Corporation are not directly reportable to the sheriff.
To the contrary, we note that when an issue arises
concerning an alleged breach of a deputy sheriff’s
duty, or whether service of process is being conducted
properly, within the confines of the law, the two
deputy sheriffs answer directly to and are accountable
to the sheriff. There is no intermediate person to
whom they would answer in the chain of command.
We do not find it dispositive that these deputy sheriffs
are not required to report to the sheriff on a daily
basis. On the basis of the sheriff’s authority and the
lack of an intermediary level of management, we
conclude that the deputy sheriffs do report to the
executive or administrative head of a government
body. Accordingly, since he receives a salary? in
excess of $34,972.08, the deputy sheriff holds, by
appointment?, a major policy making position. Thus,
he is required to file an SFI during the years in which
he was designated to file an SFI.

In reaching this conclusion, we also note that the
position of deputy sheriff is a governmental
appointment which requires the appointee to take an
oath of office (G.L. c. 37, §3); that a deputy sheriff’s
duties and fees are fixed by statute (G.L. ¢. 37, §11;
G.L. c. 220, §6; G.L. ¢. 262, §8); and that the deputy
sheriff is required to make a yearly accounting to the
county treasurer of all fees collected (G.L. c. 262,
§8A). See Finance Commission of Boston v. Basile,
354 Mass. 188, 192 (1968) ("fees and expenses
charged by deputy sheriffs have a reasonable relation
to the finances and methods of administration of the
city and of the county ... fees for service of process
might otherwise be made payable into the city treasury
and any excess enure to its benefit"). Therefore, we
do not accept the argument that the deputy sheriff is
merely functioning as the officer in a private
corporation.

We also do not agree with your contention that the
deputy sheriff’s situation is analogous to that described
in a recent court opinion, Massachusetts Bay
Transportation Authority Retirement Board v. State
Ethics Commission, 414 Mass. 582 (1993) (hereinafter
MBTA). In MBTA, the Supreme Judicial Court
concluded that, for purposes of G.L. c. 268A, §1(p),
the MBTA Retirement Board was not a state agency
because it lacked sufficient indicia of control,
governmental function, governmental creation, and
public funding in order to have the requisite direct tie
with the Commonwealth. Jd. at pp.588-593. We
believe that MBTA is inapposite to the situation before
us. First, the test for whether an organization is a state



agency for purposes of G.L. c. 268A is not the test for
determining whether an employee has been properly
designated to file an SFI under c. 268B. Second,
unlike MBTA, where the Court found no direct tie to
government, in the deputy sheriff's situation, the
corporation is integrally tied to the government. Public
employee status is derived from the deputy sheriff’s
appointment and statutory obligations and powers.”
Unlike the MBTA Board, the corporation cannot
function in the absence of the deputy sheriffs’ statutory
appointment, which gives the individuals the legal
power to serve process. Without this appointment and
these powers, no one in the corporation may serve
process, nor may the corporation conduct the business
of serving process. Use of the corporate form by the
deputy sheriff in order to carry out civil process
serving is merely a tool to implement a governmental
function. ¥

You argue that the deputy sheriffs are exempt from
the filing requirements because they do not expend
public funds. Pursuant to G.L. c. 268B, §l1(o),
however, the issue is whether the governmental body
which they serve (here, the sheriff's department)
expends public funds. Further, 930 CMR 2.02 (15)
only exempts from the definition of public employee
those persons who serve on a council, commission or
board which has no authority to expend public funds.
The deputy sheriffs do not serve on such a council,
commission or board.

Additionally, you argue that the deputy sherifis are
exempt since they are not paid directly from the
county treasury, but the financial disclosure law does
not require that one’s compensation be paid directly
from public monies. See generally, c. 268B, §1();
930 CMR 2.02 (17); EC-FD-85-2. In EC-FD-85-2,
we concluded that two individuals who served the
county, but who were compensated by a private
corporation, were required to file SFIs because of the
policy positions they held within the institution and the
authority they possessed to expend public funds.

In addition to the analysis above, we note that,
pursuant to G.L. c¢. 268B, §i(l), and 930 CMR
2.2(12), the deputy sheriffs must file SFIs if they are
"person(s] exercising similar authority"? to the head of
a division, bureau, or other major administrative unit
within a governmental body. We find the deputy
sheriffs fit within this definition. In essence, the
sheriff has delegated his responsibility for service of
process to these deputy sheriffs, a function of the
sheriff’s office which may otherwise be organized as
a department of the sheriff’s office.l¥ Therefore, the
deputy sheriffs are “person[s] exercising similar
authority."

The designation of these deputy sheriffs comports
with the purpose of ¢. 268B. The Financial Disclosure
law was enacted "to assure the public of the
impartiality and honesty of its public officials.” EC-
FD-85-2. Those public employees required to file
include those who are presumably in a position to
make policy or expend public funds. The deputy
sheriffs have a policy making role where the sheriff
has delegated a statutory function (service of process)
to the deputy sheriffs and has given the deputy sheriffs
the discretion to carry out and administer the function.

In conclusion, the deputy sheriff was properly
designated as a public employee under G.L. c. 268B,
§1(o) for purposes of filing SFIs for calendar years
1991 and 1992. Both deputies must file their SFls
within thirty (30) days of receipt of this opinion.

DATE AUTHORIZED: August 9, 1993

Y You acknowledge that the salary is in excess of
$34,972.08. See discussion, infra.

¥ Under c. 268B, §3(j)(11), the chairman of the county
commissioners in each county, not the sheriff, is required
to submit a list of all major policy making positions.

¥ Although our records do not indicate that your other
client has been designated to file an SFI, this opinien will
apply equelly to him.

¥ *Governmental body" means any state or county agency,
authority, board, bureau, commission, council, department,
division, or other entity, including the general court and the
courts of the Commonwealth. G.L. c. 268B, §1{h).

¥ The Ethics Commission, in 930 CMR 2.02(17), has
defined the term salary to mean "the salary, wages or other
compensation authorized for the reporting year equals or
exceeds the salary in effect on January 1st of the reporting
year for step one of job group XXV...."

¥ For purposes of c. 268B, it is not necessary for an
individual to have a traditional employment arrangement
with a government body. Under 930 CMR 2.02 (15) an
individual may serve by election, appointment, contract of
hire or engagement on a full, part-time, intermitient or
consultant basis (emphasis added). See EC-FD-85-2.

7 We note that this conclusion is consistent with
Commission precedent that elected and appointed constables
(who may also legally serve process) are municipal
employees under the conflict of interest statute. See EC-
C0I-86-10; 86-8; §2-59.

& For purposes of this opinion, we do not find it necessary
to decide whether the corporation is an instrumentality of
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the County. It is sufficient that the principals of the
corporation are performing services for the Sheriff’s
Department, a county agency. See EC-FD-85-2,

2 Exercising similar authority means "exercising authority
on more than an occasional basis or for more than eight
consecutive days which is qualitatively or quantitatively
similar to, or the same as, that of the executive or
administrative head or heads of & governmental body, a
member of the judiciary, & person whose salary equals or
exceeds that of a state employee classified in step one of
job group XXV of the general salary schedule contained in
M.G.L. ¢. 20, §46 and who reports directly to said
executive or administrative head, or the head of a division,
bureau, or other major administrative unit within a
governmental body, except that no person shall be deemed
to be exercising suthority similar to that of another person
merely by virtue of acting in the place of that other person
during his or her normal vacation or sick leave periods.”
930 CMR 2.02(7). :

10" We take notice that the sheriff of Suffolk County has
organized the process serving function in a separate division
within his office. The chief deputy sheriff in charge of
process serving in Suffolk County has been designated as a
public employee who must file an SFI.
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