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Aaron v. Boston Redevelopment Authority, 66 Mass. App. Ct. 804
(July 21, 2006) — ADVERSE POSSESSION CLAIM

Land held by the Boston Redevelopment Authority for urban renewal was not
subject to a claim of adverse possession because it was held for a public
purpose under GL c. 260, §31.

William DeRoche v. Massachusetts Commission Against
Discrimination, 447 Mass. 1 (June 12, 2006) - AGE DISCRIMINATION

Retiree rehired and placed in less desirable position after he mistakenly retired
under the assumption the mandatory retivement age was 65 was entitled to
interest on judgment of retaliation for making discrimination claim, but was
not entitled to emotional distress damages that could not be linked to the
retaliation.

Gustafson v. Wachusett Regional School District, 64 Mass. App. Ct.
802 (October 20, 2005) - SICK LEAVE BENEFITS

School teacher employed in town system shy of 15 years necessary to
accumulate sick leave buyout benefit under town school contract nevertheless
earned the benefit while employed by regional school district to which the
town later became a member under the transition agreement to the new school
district.

Town of Holden v. Wachusett Regional School District Committee,
445 Mass. 656 (December 29, 2005) - REGIONAL SCHOOL DISTRICT
AGREEMENT AND EDUCATION REFORM

Department of Education had the authority to disapprove a regional school
district agreement in which 4 of 5 member towns voted to change the
agreement which would require the fifth town to pay a higher share of the
allocation than allowed by the Education Reform Act.
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Kupperstein v. Planning Board of Cohasset, 66 Mass. App. Ct. 905
(April 10, 2006) - SUBDIVISION PLAN APPROVAL

The planning board, or upon failure of the board to act, the town clerk, must
provide an endorsement on a subdivision plan that approval of the plan is not
required, when the planning board fails to provide written notice of its
determination on the plan and the board’s approval is constructively deemed
(by GL c. 41, §81P) not required.

May’s Case, _ Mass. App. Ct. ___ (August 24, 2006) - WORKERS
COMPENSATION - EMOTIONAL DISTRESS STANDARD

Where Industrial Accident Department used an incorrect standard in
determining whether the work incidents were the “predominant” cause of the
employee’s emotional distress, the case must be remanded to consider whether
the work cause of the disability was the major or the primary cause.

McCarthy’s Case, 66 Mass. App. Ct. 541 (June 15, 2006) - WORKERS'
COMPENSATION - COMPLIANCE WITH BOARD ORDER

MBTA's failure to seek modification of award to a disabled employee, and its
unilateral allocation of the award to restore sick leave of the employee used
while the case was pending resulted in the further award of a penalty and
attorney’s fees.

Norfolk County Retirement System v. Director of the Department of
Labor and Workforce Development, 66 Mass. App. Ct. 759 (July 19,
2006) - UNEMPLOYMENT BENEFITS

Former employee of county who left work due to failure to find sufficient child
care and who was unable to arrange an accommodation with the employer for
more flexible employment may be entitled to unemployment benefits even if
she refused to consider commercial (non-family) childcare options, if the
review examiner determines on all the facts that she left employment for
urgent, compelling and necessitous reasons.

Silvestris v. Tantasqua Regional School District, 446 Mass. 756 (May
18, 2006) - MCAD & MEPA CLAIMS OF UNEQUAL PAY

Female teachers’ claims of unequal starting pay compared to male
counterparts were not sustained by the evidence, which demonstrated that in
some instances the women received better starting pay than male
counterparts, despite the lack of a well-defined and articulated criteria for
determining starting pay.
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Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20
(June 16, 2006) — AFFORDABLE HOUSING ZONING ISSUE

Abutters cannot challenge GL c. 40B development based on damage to
property values.

Sylvester v. Commissioner of Revenue, 445 Mass. 304 (November 16,
2005), Cert Denied by US Supreme Ct. May 22, 2006 — TAXATION
EXEMPTION

Tax exemption residency rules for veterans upheld against constitutional
challenges.

Teamsters Joint Council No. 10 v. Director of the Department of
Labor and Workforce Development, 447 Mass. 100 (June 23, 2006) —
PREVAILING WAGE

Decision of the Director of Labor and Workforce Development that prevailing
wage law did not apply to transportation of concrete to and from the
construction site was a valid exercise of his authority.

Todino v. Town of Wellfleet, 66 Mass. App. Ct. 143 (April 19, 2006) —
INTEREST ON JUDGMENT

Police officer who did not receive payment of injured on duty benefits until
she sued for relief was entitled to pre-judgment and post-judgment interest
and the town was not entitled to sovereign immunity on the claim.

Town of Billerica v. Card, 66 Mass. App. Ct. 664 (July 7, 2006) —
AGRICULTURAL CLASSIFICATION RIGHT OF FIRST REFUSAL

Taxpayer with property classified in Chapter 61A who provided proper notice
of an intent to convert his property to a non-agricultural use that triggered
the town’s right of first refusal may not withdraw the notice and the taxpayer
was bound by the appraisal he provided to evidence the value of the property.

Town of Hanover v. Cervelli, 66 Mass. App. Ct. 672 (July 7, 2006) —
PURCHASE AND SALE AGREEMENT

Landowner bound by his option contract to sell property to town for given
price, but not subject to damages to the town for losses due fto failure to
comply with agreement when the seller was unaware of the town’s potential
loss due to non-compliance.
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Town of Ware v. Town of Hardwick, Mass. App. Ct. ___
(September 13, 2006) — INJURED ON DUTY COMPENSATION

Full-time firefighter for town of Ware who suffered aneurysm while working
as a part-time officer for the town of Hardwick settled with Ware for injury
leave and other benefits and assigned his right of action against Hardwick to
the town of Ware. Hardwick was held liable for claims the officer had against
that town for benefits under GL c. 32, §85H and GL c. 41, §100.
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EUGENIA AARON nl vs. BOSTON REDEVELOPMENT AUTHORITY.,

nl Upon motion filed with this court, Eugenia Aaron, the successor in interest
to the original plaintiff, Mbadiwe Okongwu, has been substituted as a party as of

this date,

No. 05-P-1115

APPEALS COURT OF MASSACHUSETTS

66 Mass. App. Ct. 804; 850 N.E.2d 1105; 2006 Mass. App. LEXIS 792

April 19, 2006, Argued
July 21, 2006, Decided

SUBSEQUENT HISTORY: As corrected August 18,
2006.

PRIOR HISTORY: [***1] Suffolk. Civil action com-
menced in the Land Court Department on November 19,
2004. The case was heard by Leon J. Lombardi, J., on a
motion for summary judgment.

DISPOSITION: Judgment affirmed.

HEADNOTES: Real Property, Adverse possession.
Municipal Corporations, Adverse possession. Adverse
Possession and Prescription. Urban Renewal. Redevel-
opment Authority. Redevelopment of Land.

COUNSEL: John E. Heraty for the plaintiff.
Saul A. Schapiro for the defendant.
JUDGES: Present: Cypher, Berry, Green, JJ.
OPINION BY: BERRY

OPINION:

[*804] [**1106] BERRY, J. The question pre-
sented in this appeal is whether the provisions of G. L. c.
260, § 31.in effect, insulate against an adverse posses-
sion claim, land held by the Boston Redevelopment Au-
thority (BRA) for the purposes of effectuating an urban
renewal plan. n2 We hold that, under G. L. ¢. 260, § 31,
[**1107] land so [*805] held for urban renewal pur-
poses by the Commonwealth, or one of its political sub-
divisions (here, by and through the BRA) n3 is held for
"a public purpose” within the meaning of this statute.
Therefore. under G. L. ¢. 260. § 31, the superior land

recovery rights of the Commonwealth preclude the claim
of adverse possession made by the plaintiff.

n2 General Laws c¢. 260, § 31, as amended
by St. 1987, c. 564, § 54, provides as follows:

"No action for the recovery of land
shall be commenced by or in be-
half of the commonwealth, except
within twenty years after its right
or title thereto first accrued, or
within twenty years after it or
those under whom it claims have
been seized or possessed of the
premises; . . . provided . . . that
this section shall not bar any ac-
tion by or on behalf of the com-
monwealth, or any political subdi-
vision thereof, for the recovery of
land or interests in land held for
conservation, open space, parks,
recreation, water protection, wild-
life protection or other public pur-
pose."”

n3 For ease of reference, the Commonwealth
and its political subdivisions will collectively be
referred to as "the Commonwealth.” It is not dis-
puted in this appeal that the BRA was the devel-
oping agency for housing and urban development
projects in the city of Boston, and is to be consid-
ered as within the class of the Commonwealth's
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political subdivisions. Therefore, that agency
will, as appropriate in context, either be refer-
enced by the initials BRA, or shall be deemed to
be included in the general collective reference to
the Commonwealth.

[. Background. The following facts were determined
by the Land Court to be not in dispute. In early 1963, the
BRA proposed the Washington Park Urban Renewal
Plan (Washington Park Plan) for the Roxbury neighbor-
hood of Boston. The Washington Park Plan's goal was
"to stimulate and to facilitate public, private and institu-
tional development efforts in the area in such a way as
(1) to preserve the neighborhood, (2) to assure the public
health and safety, (3) to strengthen the physical pattern
of neighborhood activities, (4) to reinforce the fabric of
family [*¥**3] and community life, and (5) to provide a
more wholesome framework of environmental conditions
better suited to meet the requirements of contemporary
living."

Before we turnto G. L. ¢. 260, § 31, it is helpful to
place that section in the larger context of the General
Laws, including the major legislative enactment govern-
ing urban development in the Commonwealth. General
Laws ¢. 121B sets forth a comprehensive scheme for
urban renewal and housing development. General Laws
¢. 121B, § 48. sets the framework for the process of ap-
proval of an urban renewal project, such as [*806] the
Washington Park Plan, by the Boston City Council, the
mayor. and the Commonwealth, through its Department
of Housing and Community Development (DHCD).

The Washington Park Plan was originally approved
in 1963 with a torty-year effective period, to reach an
anticipated completion date in February, 2003, which
later was cxtended through April, 2015, n4 Under the
terms of the Washington Park Plan, the BRA, by eminent
domain, took title to a number of properties in the Rox-
bury area of Boston. Among the properties taken by the
BRA was a parcel of land of approximately [**%4]
4,950 square feet located at 100 Ruthven Street (locus).
The BRA acquired the locus in 1968, and at the time of
that taking, the locus was cleared. It remained a vacant
lot for nearly forty years. nS In June, 2003, in connection
with housing to be constructed on the locus as a part of
the Washington Park Plan, the BRA issued a request
[**1108] for proposals for the sale of the locus to a pri-
vate developer for construction of a residential building.
The proposed residential building to be constructed on
the locus is a two-family home, with parking spaces and
improved open space. A developer was designated by the
BRA in February, 2004.

n4 In December, 2002, the BRA approved a
two-year extension of the Washington Park Plan,
through February 18, 2005, which extension was
approved by the DHCD. In December, 2004, the
BRA voted to extend the term of the Washington
Park Plan through April, 2015. The submission of
this additional BRA extension to DHCD for fur-
ther approval would have occurred after the com-
pilation of the summary judgment record; that
later procedural event does not affect the legal is-
sue presented in this appeal.

[***5]

n5 The delay in developing the land, even for
nearly forty years, does not alter the legal analy-
sis set forth herein. "It is not unreasonable for [a
government entity] to refrain from developing
property unless and until there is a need to do so.
To require town boards in control of land to do
otherwise would encourage unnecessary or pre-
mature development and preclude careful plan-
ning for future needs." Harris v. Wayland, 392
Mass. 237, 242, 466 N.E.2d 822 (1984).

The residential building and appurtenances proposed
by the BRA would span a strip of land that lies within
the locus. The disputed strip of land, over which the
plaintiff claims title by adverse possession, is situated in
the middle of the locus and is separated from the rest of
the locus by a chain-link fence. The plaintiff's property,
located at 197-203 Humboldt Avenue, abuts the rear of
the locus. The plaintiff claims that the disputed strip
[*807] of land has, for more than twenty years -- ad-
verse to the BRA's holding -- been openly and notori-
ously used as a driveway to access the rear of the plain-
tiff's property for parking and deliveries. [***6] The
plaintiff points to his n6 own acts of adverse possession
and seeks to tack adverse possession usage by predeces-
sors in title.

n6 We refer here to the original plaintiff and
therefore use the male pronoun.

The plaintiff commenced this action in the Land
Court in November, 2004, seeking a declaration that his
adverse use established a prescriptive easement over the
subject strip of land. The BRA moved for summary
judgment on the basis that the plaintiff could never val-
idly hold any clear record right, title, or interest in this
strip of land by adverse possession or prescriptive ease-
ment because the BRA at all times, as provided in G. L.
c. 260, § 31, maintained a right to recover the strip of
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land. The Land Court granted the BRA's motion for
summary judgment. We affirm.

2. The statutory rights of the Commonwealth to re-
cover land. In order to comprehend the effect of G. L. c.
260, § 31, on a claim of adverse possession such as ad-
vanced here, the positive [¥**7] grant to the Common-
wealth of the right to recover land under G. L. c. 260, §
31, must also be considered -- almost in reverse mirror
view -- in terms of its negative effect upon third parties
who would assert countervailing claims of right, title, or
interest adverse to the Commonwealth. The positive, and
the negative, effects of the Commonwealth's rights under
§ 317, to recover land appear in two clauses in § 3/,
yielding different time trames, which may be described
as follows. Viewed in the positive, the first clause of §
31 states that the Commonwealth may institute litigation
to recover land within twenty years after the occurrence
of the adverse acts which necessitate the Commonwealth
commencing an action to recover the land subject to the
adverse claims. n7 If the Commonwealth does not act
within twenty years. the Commonwealth loses its rights
to recover the subject land. This means that, under the
first clause of § 3/, the negative effect upon third-party
claimants is limited to twenty years. Thus, under the first
clause of § 3/, a third party could assert a claim of ad-
verse possession against the Commonwealth, [*808] if
the Commonwealth did not commence [***8] an action
to recover the land within twenty years after such ad-
verse possession began,

n7 See note 2, supra.

The second clause in G. L. ¢. 260, § 31, however,
carves out an exception to the twenty-year limitation on
the Commonwealth's recovery rights for land held for
"conservation, open space, parks, recreation, water pro-
tection, wildlife protection or other public purpose" (em-
phasis added). Accordingly, if the Commonwealth is
holding land for the purposes outlined, the negative ef-
fect on third-party [**1109] claimants is that they will
not be able to sustain a claim against the Common-
wealth's superior right to the land even after twenty
years. It is this second clause of § 3/ and more particu-
larty the last three words, for "other public purpose,”
which is at issue in this appeal.

More precisely stated, the issue in this case is
whether the holding of land by the BRA for urban re-
newal purposes, including, but not limited to, housing
development, under the Washington Park Plan, consti-
tutes [***9] an "other public purpose” within the mean-
ing of G. L. ¢. 260, § 31.n8 If so, the plaintiff's claim of
adverse possession is negatived by the second clause in §
31, because the plaintiff's claim cannot stand against the

superior right of the Commonwealth under § 3/ to re-
cover the land, which extends the Commonwealth's right
of recovery beyond the twenty-year limitations period
governing adverse possession. In ultimate effect, if the
BRA's holding of the locus falls within the second clause
of § 31/, then the plaintiff's adverse possession claim in
the disputed strip of land would be extinguished.

n8 As there are no disputed material facts,
and as this case presents a pure issue of statutory
construction, it was an appropriate candidate for
summary judgment. See Annese Elec. Servs., Inc.
v. Newton, 431 Mass. 763, 764 n.2, 730 N.E.2d
290 (2000) ("statutory interpretation is a question
of law for the court to decide").

3. Urban renewal as a public purpose within the §
31 exception [***10] . In determining whether an urban
renewal project such as the Washington Park Plan is for
a public purpose, we begin with a consideration of G. L.
c. 121B, the urban renewal statute, pursuant to which the
Washington Park Plan was formulated and approved by
the city of Boston. In enacting c¢. /12/B, the Legislature
determined that urban renewal [*809] programs, includ-
ing housing development, are necessary for the public
interest. G. L. ¢. 121B, § 45. The importance to the pub-
lic in the redevelopment of blighted areas and in housing
construction is similarly recognized in judicial precedent.
"Taking for redevelopment an area which is a 'blighted
open area' as defined by G. L. ¢. 121B, § 1, is a public
purpose.” Benevolent & Protective Order of Elks, Lodge
No. 65 v. Planning Bd. of Lawrence, 403 Mass. 531,
539-540. 531 N.E.2d 1233 (1988). "[H]ousing authorities
and other public housing bodies are public instrumentali-
ties carrying out public purposes. . . ." Cameron v. Zon-
ing Agent of Bellingham, 357 Mass. 757, 761, 260
N.E2d 143 (1970). n9

n9 The Washington Park Plan envisioned
that land acquired by the BRA in this urban re-
newal project would be sold to private developers
for construction under the Plan. The law is clear
that the sale to a private developer in an urban re-
newal project does not negate a plan's public pur-
pose. "Disposition to a private redeveloper of
property acquired pursuant to a valid plan may be
necessary to achieve the public purpose." Benevo-
lent & Protective Order of Elks, Lodge No. 65,
403 Mass. 531, 551, 531 N.E.2d 1233 (1988). See
also Kelo v. New London, 125 §. Ct. 2655, 2663-
2664, 162 L. Ed. 2d 439 (2005).
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Notwithstanding the legislative determination and
judicial precedent holding urban renewal and develop-
ment under G. L. ¢. /2/B is for a "public purpose,” the
plaintiff argues that the term "public purpose,” as appear-
ingin G. L. ¢. 260, § 31, is more narrowly ¢circumscribed
and does not include the purposes of urban renewal. As
support for this narrowed reading of the term "other pub-
lic purpose” in § 3/, the plaintiff urges that we apply the
doctrine of ejusdem generis to § 3/ -- a doctrine outlined
as follows: "Where general words follow specific words
in a statutory enumeration, the general words are con-
strued to embrace only objects similar in nature to those
objects enumerated by the preceding [**1110] specific
words." Banushi v. Dorfinan, 438 Mass. 242, 244, 780
N.E.2d 20 (2002), quoting from 2A N.J. Singer, Suther-
land Statutory Construction § 47.17 at 273-274 (6th ed.
rev. 2000).

The plaintiff quotes the list of purposes enumerated
in the second part of § 3/, extending beyond twenty
years the Commonwealth's recovery rights, namely,
"conservation, open space, parks, recreation, water pro-
tection, and wildlife protection . . . ." Based on the fore-
going list. [***12] the plaintiff argues that the last
phrase, "or for other public purpose” must be of the
[*810] same ilk as the enumerated list and should not
encompass urban renewal. The argument is unpersua-
sive. "That canon of construction |[ejusdem generis] is
not to be applied mechanistically whenever [and simply
because} a string of terms is separated by commas . . . .
Rather. it is designed to narrow broad language when the
literal meaning of that language does 'not fairly come
within [a statute's] spirit and intent." Perlera v. Vining
Disposal Serv., Inc., 47 Mass. App. Ct. 491, 496, 713
N.E2d 1017 (1999), quoting from Kenney v. Building
Commr. of Melrose, 315 Mass. 291, 295, 52 N.E.2d 683
(1943).

For the foregoing reasons we determine that urban
renewal, concerned, as it is, with the improvement of the
environment and surroundings in which the people of the
Commonwealth live, is within the meaning of the words
"other public purpose” as found in G. L. ¢. 260, § 3/,
and is fully consonant with the other public purposes
outlined therein. n10 The improvement of what is now a
vacant lot by construction of a modern two-family home
with parking and outdoor space will not [***13] only
enhance the neighborhood, it will further the important
public purpose of increasing the supply of housing in the
Commonwealth.,

nl0 We note that, in addition to providing
housing stock, urban renewal projects, including

the Washington Park Plan, often include propos-
als to use acquired land for the specifically enu-
merated public purposes of G. L. ¢. 260, § 31,
e.g., parks, recreational areas, and open spaces. In
this instance, the Washington Park Plan listed the
following objective: "to provide sites for new and
improved schools, play areas and other open
spaces and essential community facilities.”" See
G. L c 121IB, § 45, as inserted by St. 1969, c.
751, § 1 (declaring as a public use and benefit
urban renewal's provision of "streets, parks, rec-
reational areas and other open spaces”).

The plaintiff conceded at oral argument that
if the BRA had intended to use the locus as a
park, the adverse possession claims would fail
under § 3/. It would lead to absurd results if the
BRA, holding land for use in an urban renewal
project, could be subject to losing its rights de-
pending solely on the particular subproject within
an urban renewal plan for which that land was to
be dedicated.

The housing shortage has a long history in the
Commonwealth. Indeed, as far back as 1966, the Legisla-
ture declared that the "shortage [of housing] is inimical
to the safety, health, morals and welfare of the residents
of the commonwealth and the sound growth of the com-
munities therein.” St. 1966, c. 708, § 2. More recently, a
study by Northeastern University's [*811] Center for
Urban and Regional Policy attributed the Common-
wealth's declining population and lackluster job growth
to the high cost of living, and, specifically, the lack of
affordable housing. nll It cannot be gainsaid that the
continued development of the area served by the Wash-
ington Park Plan through the construction of modern
homes promotes the public purpose -- including but not
limited to the particular [**1111) definition of public
purpose in G. L. ¢. 260, § 31 -- by benefitting the imme-
diate community the Plan was intended to serve, and by
advancing the welfare of the Commonwealth as a whole.

nll Bluestone, Executive Summary, Sustain-
ing the Mass Economy: Housing Costs, Popula-
tion Dynamics, and Employment, May 22, 2006,
available for download at
http://www.curp.neu.edu/publications/reports.htm
# sustaineconomy (last visited July 7, 2006).

[*¥**15]

Judgment affirmed.
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WILLIAM DeROCHE vs. MASSACHUSETTS COMMISSION AGAINST
DISCRIMINATION & another. nl

nl Wakefield Municipal Gas & Light Department (department).

SJC-09619

SUPREME JUDICIAL COURT OF MASSACHUSETTS

447 Mass. 1; 848 N.E.2d 1197; 2006 Mass. LEXIS 327; 98 Fair Empl. Prac. Cas.
(BNA) 912
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June 12, 2006, Decided

SUBSEQUENT HISTORY: As Corrected July 5, 2006.
As Corrected June 29, 2006.

PRIOR HISTORY: [***1] Middlesex. Civil actions
commenced in the Superior Court Department on Octo-
ber 15 and October 17, 2003. After consolidation, the
cases were heard by Geraldine S. Hines, J., on motions
for judgment on the pleadings, and a motion for attor-
ney's fees and costs was heard by Stephen E. Neel, J. The
Supreme Judicial Court granted an application for direct
appellate review.

HEADNOTES: Employment, Discrimination, Retalia-
tion. Emotional Distress. Anti-Discrimination Law, Em-
ployment, Age, Attorney's fees. Damages, Emotional
distress, Interest, Attorney's fees. Massachusetts Com-
mission Against Discrimination. Interest. Governmental
Immunity. Massachusetts Tort Claims Act. Practice,
Civil, Attorney's fees.

COUNSEL: Nicholas J. Scobbo, Jr. (Ann Ryan-Small
with him) for Wakefield Municipal Gas & Light De-
partment.

Seth H. Hochbaum for the plaintiff.

Beverly 1. Ward for Massachusetts Commission Against
Discrimination.

The following submitted briefs for amici curiae:

Thomas F. Reilly, Attorney General, & Peter Sacks, As-
sistant Attorney General, for the Commonwealth,

James S. Weliky for National Employment Lawyers'
Association, Massachusetts Chapter.

JUDGES: Present: Marshall, C.J., Greaney, Ireland,
Spina, Cowin, Sosman, Cordy, JJ.

OPINION BY: GREANEY

OPINION:

[(*3] [**1199] GREANEY, J. This appeal arises
out of a decision by the Massachusetts Commission
Against Discrimination (commission) that the Wakefield
Municipal Gas & Light Department (department) unlaw-
fully retaliated against the plaintiff for filing a complaint
with the commission claiming [**#*2] that the depart-
ment had discriminated against him on the basis of his
age in violation of G. L. ¢. 15IB, § 4 (4). The commis-
sion ordered the department to pay the plaintiff damages
in the amount of $ 260,000, including $ 50,000 to com-
pensate him for emotional distress, but failed to provide
for interest on the damages. The plaintiff and the de-
partment both sought judicial review of the commission’s
decision pursuant to G. L. ¢. 151B, § 6. After a hearing
in accordance with standards set forth in G. L. ¢. 304, §
14, a judge in the Superior Court entered a judgment
affirming the commission's determination that the de-
partment had committed retaliatory employment action
and the commission's award of damages, and, in addi-
tion, declaring that interest be assessed on the damages.
A second judge in the Superior Court denied the plain-
tiff's motion for reasonable attorney's fees and costs for
services performed during the G. L. ¢. 30A proceedings
in the Superior Court.

Both parties have appealed. The department does not
contest its liability under G. L. ¢. 151B, but claims that
the judge lacked authority to assess [***3] interest on
the damages awarded the plaintiff and, further, that the
award of $ 50,000 in damages for emotional distress is
unsupported by the plaintiff's evidence. The plaintiff, in
turn, asserts his entitlement to reasonable attorney's fees
and costs incurred in connection with successfully de-
fending the commission's decision before the Superior
[**1200] Court. We allowed the plaintiff's application
for direct appellate review and, for reasons set forth in



447 Mass. 1, *; 848 N.E.2d 1197, **,
2006 Mass. LEXIS 327, ***; 98 Fair Empl. Prac. Cas. (BNA) 912

this opinion, conclude that the plaintift is entitled to (1)
no damages for emotional distress for the department's
retaliatory conduct; (2) prejudgment interest, at the rate
of twelve per cent per annum, assessed on the damages
for back pay, calculated from May 6, 1996, the date of
the retaliatory conduct, until June 1, 2005, the date
judgment entered in his favor; and (3) reasonable attor-
ney's fees and costs incurred during the appeal to the
Superior Court of the commission's award in connection
with those issues on which [*4] he ultimately prevailed.
We remand the case to the Superior Court for modifica-
tion of the judgment in accordance with this opinion.

The background of the case may be summarized as
follows. The department is a municipal [***4] electric
department established by the voters of the town of
Waketield (town), pursuant to G. L. c. 164, § 34, to op-
erate the light plant owned by the town. The plaintiff was
employed at the department from 1950 until 1993, when
he retired (believing that his retirement was mandatory)
at age sixty-five. The town retirement board processed
the plaintift’s application for retirement without inform-
ing him that, due to a change in the public employee re-
tirement statute, G. L. ¢. 32, he was not required to retire
until he was seventy years of age. Approximately two
years later, a manager at the department notified the
plaintift of the change in G. L. ¢. 32. The plaintiff re-
sponded to this unexpected news, first, by requesting a
financial settlement to compensate for his premature
retirement and, later, by requesting from the department
reinstatement to his former position and reimbursement
of lost wages and overtime pay. The plaintitf sought an-
swers from the department and the retirement board as to
how such a mistake could happen, but his attempts to
pinpoint responsibility in the matter proved fruitless.

On February 15, 1996, the plaintiff filed a complaint
[***5] with the commission alleging that the town re-
tirement board and the department had "forced" his re-
tirement, thereby unlawfully discriminating against him
on account of his age, in violation of G. L. ¢. 151B. n2 In
response to the plaintiff's complaint, the department of-
fered to reinstate the plaintiff to his former position. The
plaintiff returned to work in May, 1996, but resigned,
after only one day. on learning that he had been assigned
to the position of lead lineworker in a line crew, which
was a more dangerous and physically demanding posi-
tion than the one he left in 1993, which was lead line-
worker in a home [*5] service crew. The plaintiff then
amended his complaint with the commission to add a
claim of retaliation.

n2 The plaintiff's complaint to the commis-
sion also charged the town of Wakefield (town)
and the Waketield Retirement Board (board) with
age discrimination. The commission's hearing of-

ficer dismissed the claim against the town, but
concluded that the board had discriminated
against the plaintiff when it had processed his re-
tirement in 1993 without informing him that his
retirement was not mandatory. These charges are
not part of this appeal.

After a hearing, a commission hearing officer de-
termined that the department's failure to inform the de-
fendant that he was not required to retire at age sixty-five
did not constitute discrimination under G. L. ¢. 15]B, but
that the department’s conduct in assigning the plaintiff to
the line crew rather than the home service crew upon his
May, 1996, return to employment was adverse action in
retaliation for the plaintiff's having filed a complaint with
the commission. The hearing officer ordered the depart-
ment to pay the plaintiff compensatory damages in the
sum of $ 260,000, representing $ 210,000 in damages for
back [**1201] and front pay and $ 50,000 in damages
for emotional distress. Under the authority of a decision
of the Appeals Court, see Boston v. Massachusetts
Comm'n Against Discrimination, 39 Mass. App. Ct. 234,
654 N.E.2d 944 (1995), the hearing officer denied the
plaintiff’s request to assess interest against the depart-
ment. n3 On appeal to the full commission, brought by
both the department and the plaintiff, the hearing offi-
cer's decision was affirmed in all respects. n4

n3 The decision relied on by the hearing of-
ficer, Boston v. Massachuserts Comm'n Against
Discrimination, 39 Mass. App. Ct. 234, 654
N.E2d 944 (1995), has since been overruled by
Trustees of Health & Hosps. of Boston, Inc. v.
Massachusetts Comm'n Against Discrimination,
65 Mass. App. Ct. 329, 339 n.12, 839 N.E.2d 861
(2005).

[***7]

n4 The commission also awarded the plain-
tiff the sum of $ 48,890.40 in reasonable attor-
ney's fees and costs, denying the plaintiff's re-
quest for a fifty per cent enhancement. The attor-
ney's fees and costs awarded by the commission
are not at issue in this appeal.

Both the department and the plaintiff sought judicial
review of the commission decision, and the cases were
consolidated in the Superior Court. The department chal-
lenged the commission's finding of retaliation and its
award of emotional distress damages. The plaintiff ap-
pealed from that part of the order which denied the as-
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sessment of interest on the award. Prior to the hearing
before the judge in the Superior Court, the commission,
which had taken the position that the department’s status
as a public entity rendered it exempt from paying interest
on damages awarded under G. L. ¢. /5]B, joined the
plaintiff's efforts to reverse its own decision on that
point.

[*6] Considering the parties' motions for judgment
on the pleadings, a judge in the Superior Court affirmed
the commission's decision that the department had retali-
ated against the [***8] plaintiff and its award of dam-
ages. The judge, however, reversed the commission's
decision with respect to the imposition of interest, based
on her determination that the department is not a public
entity and, therefore, not protected by principles of sov-
ereign immunity. Accordingly, the judge denied the de-
partment's motion for judgment on the pleadings and
allowed the plaintiff's motion for judgment on the plead-
ings with respect to the assessment of interest on the
damages award of front and back pay. The department's
motion for reconsideration of the judge's order was de-
nied, and the department thereafter filed an appeal from
the judge's orders. n5 The judge subsequently issued a
"corrected judgment on finding of the court” clarifying
that the department is to pay the plaintiff the sum of $
308,890.40 (the total sum awarded by the commission,
representing $ 210,000 in front and back pay damages, $
50,000 in emotional distress damages, and $ 48,890.40
for reasonable attorney's fees and costs, see note 4, su-
pra), with interest in the amount of $ 290,119.80 (reflect-
ing a rate of twelve per cent assessed on the total amount
of damages from February 15, 1996, to June 1, 2005),
and [***9] ordering postjudgment interest to accrue
from and after June 1, 2005 (the date the original judg-
ment entered). n6

nS As has been indicated, the department no
longer contests the order affirming the commis-
sion's determination of retaliation by the depart-
ment.

n6 The department contends that the modifi-
cation effected by the corrected judgment, assess-
ing interest on the award of emotional distress
damages as well as on lost wages, was substan-
tive, and claims on appeal that the judge lacked
authority to make this modification in the absence
of a motion filed by either the plaintiff or the
commission, pursuant to Mass. R. Civ. P. 59 (e),
365 Mass. 827 (1974), requesting alteration or
amendment of the judgment, or Mass. R. Civ. P.
60 (b), 365 Mass. 828 (1974), requesting relief
from the judgment. In view of our conclusion that

the plaintiff is not entitled to emotional damages,
it is not necessary to address this claim.

[**1202] The [***10] plaintiff filed a motion for
attorney's fees and costs incurred in connection with the
G. L. ¢. 30A review of the commission's decision. This
motion was considered by a second judge in the Superior
Court who, after a hearing, concluded that there is no
statutory authority for the award of the requested fees.
The plaintiff appealed from the denial of his request for
[*7] reasonable attorney's fees and costs, and as has
been mentioned, we granted the plaintiff's application for
direct appellate review.

1. We first address the commission's award of $
50,000 in emotional distress damages. In Stonehill Col-
lege v. Massachusetts Comm'n Against Discrimination,
441 Mass. 549, 575-577, 808 N.E.2d 205 (2004), we
clarified the standards governing an award by the com-
mission for damages to compensate a plaintiff for emo-
tional distress caused by an employer's discriminatory
conduct and enumerated factors a reviewing judge
should consider in determining whether such an award
may stand. A critical point expressed in our Stonehill
decision was that a finding by the commission of dis-
crimination, or retaliation, is insufficient by itself, as
matter of law, to permit an inference of emotional harm,
See [***11] id. ar 576, citing Equal Employment Op-
portunity Commission: Policy Guide on Compensatory
and Punitive Damages under 1991 Civil Rights Act (July
7, 1992), reprinted in Fair Empl. Prac. Man. (BNA)
405:7091-405:7102. We emphasized that emotional dis-
tress, to be compensable, must be proved by substantial
evidence of the emotional suffering that occurred, as well
as substantial evidence of a causal connection between
the complainant's emotional distress and the respondent’s
unlawful act. See id. at 576-577. Factors to be consid-
ered include "(1) the nature and character of the alleged
harm; (2) the severity of the harm; (3) the length of time
the complainant has suffered and reasonably expects to
suffer; and (4) whether the complainant has attempted to
mitigate the harm (e.g., by counseling or by taking medi-
cation)." Id. at 576. The factual basis for emotional dis-
tress damages awarded by the commission must be clear
on the record, and a reviewing judge must set aside (or
remit to an appropriate amount) awards that are not sup-
ported by substantial evidence. See id. at 576-577; G. L.
¢. 30A, § 14 [¥**12] . An emotional distress damage
award may not be imposed as a substitute for punitive
damages (which the commission is not authorized, under
G. L c. 15]B, § 5,toaward). See id. at 575-576.

The hearing officer found that the plaintiff, his wife,
and his daughter presented "sincere, credible, and com-
pelling” testimony about the emotional impact on the
plaintiff resulting from his original retirement in Sep-
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tember, 1993. The plaintiff [*8] described his work at
the department as "his whole life." His wife testified that
the plaintiff "dreaded” the approach of his sixty-fifth
birthday and was "shattered” that he had to give up his
job after forty-three years when he did not feel physically
or mentally ready to retire. The plaintiff's daughter used
the words "despondent,” "devastated,” and "very de-
pressed” to describe the plaintiff in the days leading up to
his retirement. She stated that her father, on learning of
the mistake that had occurred with respect to his manda-
tory retirement age, was "brokenhearted” and "couldn't
understand and still can't understand how (a) something
like this could happen and (b) no one could give him an
explanation." According [¥**¥13] to his wife, the plain-
tift felt "devastated" and "angry" at the manner in which
the department and [**1203] the retirement board
“shuffled him back and forth" and described the plain-
tift's outrage that he was not treated with dignity or re-
spect after torty-three years of service to the department.
The plaintift testified that his attempts to assign respon-
sibility, and obtain redress, for the mistake, made him
feel like a "yo-yo going back and forth." When asked
specifically how he felt on being assigned to the line
crew, the plaintiff responded, "I just couldn't understand
the line of reasoning.” The department argues that this
evidence does not support the commission's award of §
50,000 in damages for emotional distress. We agree.

The award appears to be a classic example of what
the principles set forth in our Stonehill decision were
intended to discourage. The evidence presented at the
hearing with respect to the plaintiff's distressed emo-
tional state relates either to emotions experienced by the
plaintiff in the months and weeks leading up to his im-
pending retirement in 1993, or to the plaintiff's reaction
after being informed of the mistake, in the fall of 1995,
and lacks any causal [***14] connection with the find-
ing of retaliation against the department. n7 According to
the plaintiff's testimony, his over-all health had been
exemplary since 1996. The plaintiff stated that he never
had to seek medical help, or take medication, [*9] for
symptoms related to emotional distress. There was no
testimony that the plaintiff experienced physical
manifestations of distress, such as loss of appetite or
difficulty in sleeping, or that the plaintiff was compelled
to curtail his life activities in any way due to stress from
the department's retaliatory action. The only evidence
offered by the plaintiff on his mental state after his
assignment to the line crew in May, 1996, was his
testimony that he "couldn't understand” the reasoning
that led to the assignment. This testimony falls far below

the factual basis for an emotional distress award deemed -

sufficient in our Stonehill decision and cannot constitute
substantial evidence to support the commission's
determination that such an award was warranted. n8 The
commission's award of emotional distress damages,

award of emotional distress damages, therefore, cannot
stand. n9

n7 We note that the commission also
awarded the plaintiff $ 50,000 in damages to be
paid by the retirement board as compensation for
emotional distress caused by its failure to inform
the plaintiff that his retirement at age sixty-five
was not mandatory.
[*%*15]

n8 At the conclusion of the plaintiff's testi-
mony, the hearing officer inquired whether the
plaintiff had anything else that he wanted to add.
The plaintiff responded: "Well, [it] just kind of
overwhelms me. I -- you know, I just wanted to
go back to work. I didn't expect all these things to
happen. This, you know, just overwhelms me.
This is all new. I didn't know these things went
on. That's about it, I guess." Based on these
words in the transcript, the judge in the Superior
Court attributed to the plaintiff the state of mind
that he felt "overwhelml[ed] by losing his job for
a second time." The plaintiff never specifically
stated that he felt overwhelmed by losing his job
for a second time.

n9 It is of no significance to the present issue
that our decision in Stonehill College v. Massa-
chusetts Comm'n Against Discrimination, 441
Mass. 549, 576, 808 N.E.2d 205 (2004), was re-
leased after the commission affirmed the award.

2. We next address the department's challenge to the
imposition of interest on the damages awarded the plain-
tiff. In Bostron v. Massachusetts Comm'n Against Dis-
crimination, 39 Mass. App. Ct. 234, 245-246, 654 N.E.2d
944 (1995), [***16] the Appeals Court recognized that
G. L. ¢ 151B is silent on the subject of interest on
awards against the Commonwealth or its instrumentali-
ties. Relying on decisions of this court addressing the
issue of interest under the Massachusetts Tort Claims
Act, G. L. ¢. 258, see Onofrio v. Department of Mental
Health, 411 Mass. 657, 659, 584 [**1204] N.E.2d 619
(1992), and under the statute providing compensation to
victims of violent crimes, G. L. ¢. 258A, see Gurley v.
Commonwealth, 363 Mass. 595, 600, 296 N.E2d 477
(1973), the Appeals Court held that interest could not
permissibly be imposed on an award under G. L. ¢. 151B
against a public entity. See Boston v. Massachusetts
Comm’'n Against [*10] Discrimination, supra. In a later
case, Salem v. Massachusetts Comm'n Against Discrimi-
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nation, 44 Mass. App. Ct. 627, 693 N.E.2d 1026 (1998),
the Appeals Court reiterated the rule, explaining that the
rule "presents an application of the doctrine of sovereign
immunity." Id. at 646. On appeal, the commission and
the plaintiff take the position that the Boston decision,
supra, was wrongly decided and that G. L. ¢. 15IB, § 5,
creates a waiver [¥*¥*17] of sovereign immunity with
respect to interest. The department, on the other hand,
argues that (a) it 1s a public entity, and (b) therefore, not
subject to the assessment of interest under G. L. ¢. 15/B;
but (c¢) to the extent that interest may be assessed, it
should not be computed at twelve per cent per annum,
but at the floating interest rate set forth in G, L. ¢. 231, §
6/, and (d) should be calculated only on that portion of
the damage award representing back pay and (e) from the
date of the retaliatory action and not from the date that
the plaintiff filed his original complaint with the com-
mission. n10

nl0 Our conclusion that the plaintiff is not
entitled to an award of emotional distress dam-
ages obviates the need to consider the depart-
ment's ¢laim that the Superior Court judge erred
in assessing interest on that award.

(a) We agree with the department that it is a public
entity. The citizens of the town voted to create the de-
partment, G. L. ¢. 164, § 55 [***18] , and the depart-
ment's board of commissioners (board) is comprised of
members elected by those same citizens. Id. It is the
town that owns the light plant that the department oper-
ates. G. L. ¢. 164, § 34. The manager of the department,
who has "full charge of the operation and management of
the plant.” is appointed by the board. G. L. ¢. 164, § 56.

The Legislature has specifically placed the depart-
ment in the class of entities subject to the Tort Claims
Act, thereby reflecting its view that the department is in
that class of entities afforded the protections of sovereign
immunity. See G. L. ¢. 258, § [ ("[pJublic employer"
means "any ... town ... and any department . . . thereof

. including a municipal gas or electric plant”). The
department 1s subject to the requirements of G. L. ¢. 39, §
23B (open meeting law), and G. L. ¢. 66, § 10 (public
records statute), which apply only to public entities. See
G. L . 39§ 23A. See also G. L. ¢. 4, § 7, Twenty-sixth.

The plaintiff directs attention to [***19]  [*11]
Middleborough v. Middieborough Gas & Elec. Dept.,
422 Mass. 583, 664 N.E.2d 25 (1996), and asserts that
our decision in that case compels the conclusion that the
department is an institution financially and politically
distinct from the town. We do not agree. The question
presented in the Middleborough case was whether a town
and its electric department are sufficiently independent

from each other to allow a suit by the town against its
electric department for losses caused by a fire. See id. at
585. We answered that question in the affirmative. See
id. at 588. Our conclusion today that the department is,
nonetheless, a public entity in no way undermines what
was said in the Middleborough decision. The depart-
ment's independence from the town includes the power
to contract on behalf of itself, to enter into collective
bargaining agreements, and to make its own employment
decisions. It is a self-funded, profit-making [¥*1205]
entity that sets its own budget and pays its own expenses
from the revenues it generates and, unlike other town
departments, does not depend on appropriations from the
town, Although its employees are paid through the town
treasurer's [¥**20] office by town-issued paychecks, the
department maintains a separate account with the town
treasurer. The statutory framework permits the depart-
ment a significant degree of autonomy from the town.
However, as a legal and practical matter, the department
is a department of the town and, like the town, is a public
entity.

(b) The department's status as a public entity does
not, however, necessarily entitle it to immunity from the
imposition of interest on damages assessed against it
under G. L. ¢. 151B. The Appeals Court recently recon-
sidered that question, in light of our decision in Bain v.
Springfield, 424 Mass. 758, 678 N.E.2d 155 (1997),
clarifying the principle of sovereign immunity and stat-
ing that "immunity is still in effect unless consent to suit
has been 'expressed by the terms of the terms of a statute,
or appears by necessary implication from them," id. at
763, quoting C & M Constr. Co. v. Commonwealth, 396
Mass. 390, 392, 486 N.E.2d 54 (1985), and held that pre-
judgment interest may properly be awarded by the com-
mission against the Commonwealth under G. L. ¢. /15/B.
See Trustees of Health & Hosps. of Boston, Inc. v. Mas-
sachusetts Comm'n Against Discrimination, 65 Mass.
App. Ct. 329, 336-338, [*12] 839 N.E.2d 861 (2005).
[¥**21] nll The question is an important one, and we
consider it today for the first time. nl12

nll In so holding, the Appeals Court over-
ruled its earlier decisions of Boston v. Massachu-
setts Comm'n Against Discrimination, 39 Mass.
App. Ct. 234, 654 N.E.2d 944 (1995), and Salem
v. Massachusetts Comm'n Against Discrimina-
tion, 44 Mass. App. Ci. 627, 693 N.E.2d 1026
(1998). See note 3, supra.

nl2 In Clifton v. Massachusetts Bay Transp.
Auth., 445 Mass. 611, 839 N.E.2d 314 (2005), we
noted our agreement with the Appeals Court's
conclusion that the plaintiff in that case was enti-
tled to prejudgment and postjudgment interest on
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an award of compensatory damages against the
Massachusetts Bay Transportation  Authority
(MBTA) for discriminatory conduct in violation
of G. L. ¢. 151B. See id. at 624 n.11. The interest
allowed in the Clifton decision was based on ex-
press language in G. L. ¢. 16/A, § 38, which
provides that the MBTA shall be liable in tort "in
the same manner as though it were a street rail-
way company” and sets no cap on the amount of
damages recoverable. See Clifton v. Massachu-
setts Bay Transp. Auth., 62 Mass. App. Ct. 164,
178, 815 N.E.2d 614 (2004). What was said in the
Clifton decision, therefore, does not apply to the
present case.

The general rule of law with respect to sovereign
immunity is that the Commonwealth or any of its instru-
mentalitics "cannot be impleaded in its own courts ex-
cept with its consent, and, when that consent is granted,
it can be impleaded only in the manner and to the extent
expressed . . . [by]| statute.” General Elec. Co. v. Com-
monwealth, 329 Mass. 661, 664, 110 N.E.2d 101 (1953),
quoting Glickman v. Commonwealth, 244 Mass. 148,
149-150, 138 N.E. 252 (1923). The Legislature has ex-
pressly waived sovereign immunity of the Common-
wealth "and all political subdivisions . . . thereof" by
including them in the statutory definition of persons and
employers subject to the statute. See G. L. ¢. 15IB, §
(/) and (5). There is no express authorization under the
statute, however, for imposition of interest on a damage
award against a public employer. See G. L. ¢. I151B, § §
5, 6. Nor does G. L. ¢. 258 (the primary statutory basis
for the waiver of sovereign immunity) contain any provi-
sion permitting the recovery of prejudgment or post-
judgment interest against the Commonwealth. We have
repeatedly stated that the "rules [***23] of construction
governing [**¥1206] statutory waivers of sovereign im-
munity are stringent." C & M Constr. Co. v. Common-
wealth, 396 Mass. 390, 392, 486 N.E.2d 54 (1985), quot-
ing Woodbridge v. Worcester State Hosp., 384 Mass. 38,
42, 423 N.E.2d 782 (1981). See Broadhurst v. Director
of the Div. of Employment Sec., 373 Mass. 720, 722-723,
369 N.I2d 1018 (1977). Absent statutory language that
indicates by express terms a waiver of sovereign immu-
nity, the Legislature's intent to subject the Common-
wealth [*13] to liability may be found only when such
an intent is clear "by necessary implication” from the
statute's terms. See Woodbridge v. Worcester State
Hosp.. supra.

The tact that the Legislature did not specifically au-
thorize interest on G. L. ¢. 15/B damage awards against
the Commonwealth, therefore, does not preclude the
imposition of interest on the damages awarded the plain-
tift based on the necessary imphication of the statute's
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terms. We reasoned in Bain v. Springfield, supra, that
although the statute does not definitively provide for an
award of punitive damages against the Commonwealth
or its subdivisions, the express provision for the imposi-
tion [***24] of actual and punitive damages against
"persons” and "employers" subject to the statute, § 9,
logically read in conjunction with § 7 (/) and (5), lead to
the inevitable conclusion that the Legislature must have
chosen to subject public employers to punitive, as well as
actual, damages. We apply the same reasoning to this
case.

General Laws ¢. 151B, § 5, empowers the commis-
sion to "take such affirmative action, including, but not
limited to, hiring, reinstatement or upgrading of employ-
ees, with or without back pay . . . as, in the judgment of
the commission, will effectuate the purposes of this
chapter.” This language "represents a significant delega-
tion of discretion and authority by the Legislature to the
administrative agency established to enforce the Com-
monwealth's anti-discrimination laws." Bournewood
Hosp., Inc. v. Massachusetts Comm'n Against Discrimi-
nation, 371 Mass. 303, 316, 358 N.E.2d 235 (1976). We
have interpreted this language to permit the commission
to award prejudgment interest (against private employ-
ers) in conformity with G. L. ¢. 231, § 6B, nl13 on a back
pay award from the commencement of the proceedings,
[***25] on the basis that such an award furthers the goal
of remedying the wrongs of discrimination and making
complainants whole for their injuries. See New York &
Mass. Motor [*14] Serv., Inc. v. Massachusetts Comm'n
Against Discrimination, 401 Mass. 566, 583, 517 N.E.2d
1270 (1988); College-Town, Div. of Interco, Inc. v. Mas-
sachusetts Comm'n Against Discrimination, 400 Mass
156, 170, 508 N.E.2d 587 (1987). See also Loeffler v.
Frank, 486 U.S. 549, 557-558, 108 S. Ct. 1965, 100 L.
Ed. 2d 549 (1988) (prejudgment interest traditionally
considered part of back pay remedy because necessary to
make victim whole); Stonehill College v. Massachusetts
Commn'n Against Discrimination, 441 Mass. 549, 570-
575, 808 N.E.2d 205 (2004) (reaffirming commission's
broad authority to award "make whole" relief). Because
G. L. c. 151B, § 5, authorizes the remedy of prejudg-
ment interest, and public employers are, by virtue of § /
(/) and (5), subject to the mandates of the statute, we are
satisfied that the Legislature has expressed its intention,
[**1207] manifest through a natural and ordinary read-
ing of the statute, that sovereign immunity with respect
to the imposition of interest on a [***26] G. L. ¢. 15/B
damage award has been waived. See Trustees of Health
& Hosps. of Boston v. Massachusetts Comm'n Against
Discrimination, supra at 338-339. This conclusion is in
accordance with the broad authority granted the commis-
sion by the Legislature to order a full range of remedies
that will further the purpose of eradicating the evil of
discrimination, authority which provides overarching
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guidance for this court in virtually all of our decisions
involving discrimination cases, most recently in Gasior
v. Massachusetts Gen. Hosp., 446 Mass. 645, 653-656,
846 N.E.2d 1133 (2006). nl4

nl3 General Laws ¢. 231, § 6B, provides:
“In any action in which a verdict is rendered or a
finding made or an order for judgment made for
pecuniary damages for personal injuries to the
plaintiff or for consequential damages, or for
damages to property, there shall be added by the
clerk to the amount of damages interest thereon at
the rate of twelve per cent per annum from the
date of commencement of the action even though
such interest brings the amount of the verdict or
finding beyond the maximum liability imposed
by law.”

[¥*#27]

nl4 The plaintiff and the commission sug-
gest that our recent decision in Brookfield v. La-
bor Relations Comm'n, 443 Mass. 315, 324-326,
821 N.E2d 51 (2005), in which we examined
broad remedial provisions contained in G. L. c.
150E, § 11, and determined that the Legislature
has, by necessary implication, waived sovereign
immunity with respect to awards of prejudgment
interest on damages awarded against public enti-
ties by the Labor Relations Commission, virtually
compels a similar conclusion with respect to the
commission's authority under G. L. ¢. 15/B. Al-
though there are relevant similarities between the
two statutory schemes, see, e.g., New York &
Mass. Motor Serv., Inc. v. Massachusetts Comm'n
Against Discrimination, 401 Mass. 566, 581 n.14
(1988). Conway v. Electro Switch Corp., 825
F.2d 593, 601 (Ist Cir. 1987) (noting that G. L. c.
[50F is "virtually identical” to G. L. ¢. 151B with
regard to scope of its remedial provision), there
are enough significant dissimilarities between the
two statutes to make us wary of adopting the
Brookfield decision as authority for our conclu-
sion that the commission is authorized to award
prejudgment interest on the back pay damage
award against the department.

(¢) This court [ong ago approved the commission’s
assessment of interest on back pay awards in conformity
with the [*15] statutory rate of twelve per cent provided
forinG. L. ¢. 231, § 6B. See New York & Mass. Motor
Serv., Inc. v. Massachusetts Comm'n Against Discrimi-
nation, supra at 583-584; College-Town, Div. of Interco,
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Inc. v. Massachusetts Comm'n Against Discrimination,
supra at 169-170. Our approval was based, primarily, on
the Legislature's grant of broad discretionary authority to
the commission to fashion remedies for victims of dis-
crimination. See College-Town, Div. of Interco, Inc. v.
Massachusetts Comm'n Against Discrimination, supra.
See also Conway v. Electro Switch Corp., 402 Mass.
385, 390-391, 523 N.E.2d 255 & n.7 (1988) (observing
that commission's twelve per cent interest award was
appropriate exercise of agency discretion). Modification
of the commission's award to impose the twelve per cent
rate was well within the authority of the judge, pursuant
to G. L. ¢. 30A, § 14, where the commission had denied
interest based on an error of law. n15

nl5 We reject the department's argument that
our decision in Secretary of Admin. & Fin. v. La-
bor Relations Comm'n, 434 Mass. 340, 749
N.E.2d 137 (2001), in which we determined that
the floating rate set forth in G. L. ¢. 231, § 6l,
was the appropriate rate to be applied to awards
under G. L. ¢. 150E, requires that we apply the
floating rate of interest here, We alluded to major
differences between the commission and the La-
bor Relations Commission in note 14, supra.
These differences include the fact that the latter
adjudicates collective bargaining violations by
agencies of the Commonwealth involving em-
ployees of the Commonwealth, see G. L. ¢. 150E,
§ § 1, 11, while the commission adjudicates
cases involving both private and public employ-
ers,see G. L. ¢. 151B, § 1 (1)and (5). Complain-
ants before the Labor Relations Commission do
not enjoy a commensurate right of removal to the
Superior Court. We decline to equate the two
statutory schemes for purposes of setting a rate of
interest the commission must impose against pub-
lic employers found to have violated G. L. ¢
151B.

[¥**29]

[**1208] (d) We also have spoken clearly on the
issue of the interest on front pay awards in discrimination
cases. In Conway v. Electro Switch Corp., supra at 390,
we stated that there was "no justification for adding in-
terest to damages which, by definition, are for losses to
be incurred in the future.” We decline to revisit this is-
sue. While the plaintiff is entitled to prejudgment interest
on the back pay damage award, he is not entitled to pre-
judgment interest on the front pay award. nl6

nl6 The department had moved to modify an
earlier corrected judgment claiming “error or
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oversights in that interest should have been com-
puted only on the sum of $ 210,000, representing
the damages awarded to [the plaintiff] for front
and back pay.” This motion is somewhat incon-
sistent with the position the department now ar-
gues on appeal: interest does not apply to front
pay. We nevertheless do not consider the matter
waived, a point not argued by the parties.

(e) The commission awarded the plaintiff back pay
[***30] damages [*16] from May 6, 1996, the date the
department assigned him to the line crew. The judge or-
dered that interest be assessed on this award from Febru-
ary 15, 1996, the date the plaintiff filed his original com-
plaint of discrimination with the commission. The de-
partment contends that there is no justification for calcu-
lating interest from a date that precedes the unlawful
retaliatory act. We agree. The commission has broad
authority and discretion to fashion appropriate remedies
to make victims whole for their damages, including the
imposition of interest to "compensate a damaged person
tor the loss of use or the unlawful detention of money."
Conway v. Electro Switch Corp., supra at 390. As has
been stated, the judge also had broad authority, pursuant
to G. L. ¢. 30A. § /4, to modify the commission's award
to include interest assessed against the department. The
statute to which the commission has looked for guidance
in determining the appropriate rate of interest provides
for prejudgment interest to be calculated "from the date
of commencement of the action.” G. L. ¢. 231, § 6B. We
have, accordingly, upheld awards [***31] by the com-
mission of interest on back pay damages calculated from
the date of the filing of the original complaint with the
commission, even where much of the back pay had not
accrued until after that initial date. See New York &
Mass. Motor Serv., Inc. v. Massachusetts Comm'n
Against Discrimination, supra at 583, College-Town,
Div. of Interco, Inc. v. Massachusetts Comm’n Against
Discrimination, supra at 169-170, citing Gill v. North
Shore Radiological Assocs., 385 Mass. 180, 182-183,
430 NE2d 1210 (1982) (G. L. ¢. 231, § 6B, to be "taken
literally”). In this case, however, we see no justification
for calculating interest on an award of back pay over a
period of time that predates entirely that period of time
for which the back pay was awarded. See Conway v.
Electro Switch Corp.. supra at 390. We conclude, there-
fore, that the assessment of interest on the award of back
pay should commence on the date the back pay began to
accrue, May 6. 1996,

3. We turn to the issue of the plaintiff's entitlement
to reasonable [*17] attorney's fees and costs incurred in
pursuing an administrative appeal, [***32] and in de-
fending against the department's administrative appeal,
of the commission’s final decision to the Superior Court.
Neither § 5nor § 6 of G. L. ¢. 151B specifically author-
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izes an award of reasonable attorney's fees and costs for
an administrative appeal. Section 5 provides for the
commission to award reasonable attorney's fees and costs
to any prevailing complainant before it, and § 6, which
provides for an administrative [¥*1209] appeal pursuant
to G. L. ¢. 30A, is silent on attorney's fees altogether. In
Wynn & Wynn, P.C. v. Massachusetts Comm'n Against
Discrimination, 431 Mass. 655, 675-677, 729 N.E.2d
1068 (2000), we held that a prevailing plaintiff is entitled
to reasonable attorney's fees incurred both in proceedings
before the commission and in connection with the em-
ployer's appeal to this court from the decision of a judge
in the Superior Court affirming the commission's deci-
sion. Although the plaintiff in that case had been
awarded attorney's fees by the Superior Court judge in
connection with the administrative appeal, that award
was not challenged on appeal, and therefore, we had no
occasion to consider the question whether such an award
was proper. See id. at 658 n.5. [¥***33] Considering that
question now, we have difficulty understanding why a
plaintiff would be able to recover reasonable attorney's
fees and costs incurred in proceedings before the com-
mission, see G. L. ¢. /5/B, § 5, and reasonable attorney's
fees and costs incurred in appellate proceedings before
an appellate court, see Wynn & Wynn, P.C. v. Massachu-
setts Comm’n Against Discrimination, supra at 677, yet
be denied the ability to recover reasonable attorney's fees
and costs incurred in the middle, yet necessary, step of
administrative review before the Superior Court. Such a
result would appear consistent with neither logic nor law.
See Yorke Mgt. v. Castro, 406 Mass. 17, 19, 546 N.E.2d
342 (1989) (prevailing plaintiff entitled to appellate at-
torney's fees in action under G. L. ¢. 934, § 9, because
"statutory provisions for a ‘'reasonable attorney's fee'
would ring hollow if it did not necessarily include a fee
for the appeal”). See also Twin Fires Investment, LLC v.
Morgan Stanley Dean Witter & Co., 445 Mass. 411, 432-
433, 837 N.E.2d 1121 (2005) (prevailing plaintiff enti-
tled to appellate attorney's fees and [***34] costs under
G. L c 934§ 1.

[*18] The Appeals Court recently considered the
identical issue as presented here and held that
"[e]ntitlement to an award of attorney's fees is . . . inher-
ent in a claim brought under [G. L. ¢. /5/B] and extends
to appellate fees." Lowell v. Massachusetts Comm'n
Against Discrimination, 65 Mass. App. Ct. 356, 357, 840
N.E.2d 553 (2006). We agree with the Appeals Court and
now conclude that the language of G. L. ¢. {5/B, § 5,
providing that a prevailing party before the commission
is entitled to reasonable costs and attorney's fees, sup-
ports an award of reasonable attorney's fees and costs to
a prevailing plaintiff in an administrative appeal pursuant
to G. L. c. 151B, § 6. To hold otherwise would discour-
age private attorneys from pursuing claims beyond the
administrative stage of the proceedings and contravene
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the legislative purpose of vindicating the rights of vic-
tims of unlawful discrimination. See McLarnon v. Jok-
isch, 431 Mass. 343, 350, 727 N.E.2d 813 (2000) (pre-
vailing appellants in action under G. L. ¢. 231, § 59H,
entitled to recover reasonable [***35] appellate attor-
ney's fees or statute's provisions regarding award of fees
would "ring hollow"). n17

nl7 The department's claim of sovereign
immunity in connection with an award of reason-
able attorney's fees and costs was not raised be-
fore the commission or the judge in the Superior
Court. We nonetheless consider the claim and re-
ject it on the merits, essentially, for the reasons
set forth in part 2 of this opinion. Indeed, the de-
partment's claim of immunity as to attorney's fees
is less persuasive than its claim of immunity as to
awards of interest. This is so, primarily, because
G. L c¢. I5/B, §$ 5and 9, contain express statu-
tory authority for an award of reasonable attor-
ney's fees and costs to a prevailing complainant.
We find this to be a clear indication of the Legis-
lature's intent to make all "persons" and "employ-
ers” subject to the statute (including public enti-
tics such as the department) responsible for pay-
ment of reasonable attorney's fees and costs in-
curred in connection with a claim of discrimina-
tion by a victim of their unlawful actions. See
Bain v. Springfield, 424 Mass. 758, 763-764, 678
N.E.2d 155 (1997). This case thus is instantly dis-
tinguishable [rom cases cited by the department.

[***36)

[**1210] The plaintiff's motion in the Superior
Court requesting reasonable attorney's fees and costs for
work done in that court was entirely appropriate. A judge
in that court may consider the motion and award that
amount of the requested attorney's fees and costs that he
or she deems reasonable. n18 The plaintiff is, of course,
entitled to compensation only for those attorney's fees
[*¥19] and costs incurred in connection with those issues
on which he prevailed in the Superior Court.

nl8 We reject the plaintiff's assertion that the
judge in the Superior Court was authorized to
award reasonable attorney's fees and costs in-
curred between the tiling of his petition for attor-
ney's fees and costs with the commission and the
issuance of the commission’s decision affirming
the decision of the hearing officer. The proper fo-
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rum in which to bring such a request is the com-
mission. See G. L. ¢. 151B, § 5.

4. We remand this case for modification of the
judgment entered against the department in a manner
consistent with parts 1 and 2 [***37] of this opinion as
follows:

(a) striking the award for damages for emotional dis-
tress;

(b) striking the award for prejudgment interest on
the damages awarded for back and front pay and entering
an award for prejudgment interest on the damages
awarded for back pay only, from May 6, 1996, until June
1, 2005.

We also vacate the separate judgment entered deny-
ing the plaintiff's request for reasonable attorney's fees
and costs incurred in connection with his administrative
appeal to the Superior Court, and remand the matter to
the Superior Court for proceedings in accordance with
part 3 of this opinion. n19

nl9 The department has presented no inde-
pendent argument as to why, if sovereign immu-
nity has been waived in connection with pre-
judgment interest, that part of the judgment al-
lowing postjudgment interest should not be af-
firmed. What has been said with respect to sover-
eign immunity thus applies to both prejudgment
and postjudgment interest, for purposes of this
opinion. We reject the plaintiff's request, con-
tained in a footnote of his brief, for an assessment
of postjudgment interest on the monetary amount
on which he and the department settled the latter's
appeal of the decision of the judge in the Superior
Court affirming the commission's determination
of retaliation and the monetary amount to be paid
the plaintiff for attorney's fees and costs incurred
in connection with proceedings before the com-
mission.

[**%38]

The plaintiff has requested in his brief an award of
appellate attorney's fees and costs in connection with this
appeal. He is entitled to such an award, based on the time
and funds reasonably expended on those issues on which
he ultimately prevailed before this court. He may file a
petition for reasonable attorney's fees and costs in accor-
dance with the procedure set forth in Fabre v. Walton,
441 Mass. 9, 10-11, 802 N.E.2d 1030 (2004).

So ordered.
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OPINION:

[*802] [**1098] LAURENCE, J. After a bench
trial, a judge of the Superior Court entered judgment in
tavor of the plaintiff, Maureen C. Gustafson, and ordered
the town of Rutland to reimburse her [*803] for accu-
mulated sick leave benefits she claimed to have earned
while employed by Rutland. Rutland appeals, arguing
that the judge erred in awarding her payment for these
sick leave benefits because Gustafson was not employed
by Rutland for fifteen years, as required by the terms of
her collective bargaining agreement. We affirm the
judgment.

Gustafson worked for Rutland, principally as an
elementary school teacher, from January, 1981, to June
30, 1994. During that period, her union (the Rutland
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Teachers Association) and Rutland negotiated a collec-
tive bargaining agreement (the "Town Agreement"), in
effect (according to the parties' stipulation) from Sep-
tember 1, 1993, through August 31, 1994, which pro-
vided [***2] in relevant part:

"Upon retirement with at least 15 years in
the Rutland Public School System, a
teacher, after notifying the Superintendent
[one} year prior to their [sic] retirement,
will be reimbursed for [one-half] of any
unused accumulated sick leave.”

On July 1, 1994, after a vote of the member towns
(Holden, Paxton, Princeton, Sterling, and Rutland), the
Wachusett Regional School District (WRSD), which
already ran the regional high school for the towns, as-
sumed jurisdiction over students in prekindergarten
through grade eight, and the separate school systems in
the constituent towns ceased to exist. (Of those systems,
only Rutland's had provided for an accumulated sick pay
benefit.) Accordingly, at that time Gustafson, like all
other elementary school teachers, became an employee
of WRSD.

The December, 1993, agreement (the "Authorization
Agreement”) pursuant to which the participating towns
effected the regionalization of their primary schools had
contained, inter alia, the following provision ( § 18.2):

"Terminal benefits due to professional
staff and personnel formerly employed by
an individual member town, shall remain
the financial obligation [¥**3] of the in-
dividual member town, upon severance of
service of the employee . .. ." n2
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n2 The words "terminal benefits” were not
defined in the Authorization Agreement and ap-
pear nowhere in the statute governing regionali-
zation, G. L. ¢. 71. The term "terminal compensa-
tion" is used in § 42B of ¢. 71, and has been held
to be the equivalent of "terminal benefits" as used
in § 18.2 of the Authorization Agreement and to
include unused sick pay benefits. See Wachusett
Regional Sch. Dist. v. Rutland, 54 Mass. App. Ct.
911,912, 765 N.E.2d 265 (2002).

[*804] In June, 1995, WRSD and the Wachusett
Regional Education Association, Inc. (WREA), entered
into a so-called "Bridge Agreement” to govern collective
bargaining issues between WRSD and the teachers in the
constituent towns retroactively to September 1, 1994,
pending agreement on a more permanent collective bar-
gaining agreement. The aspect of the Bridge Agreement
pertinent to this case is contained in the preamble:

"The provisions of this Agreement listed
[***4] below shall supersede and take
precedent [sic| over any and all like pro-
visions in collective bargaining agree-
ments between individual town(s), com-
mittees, collaboratives, and associations
representing employees covered by the
Recognition clause and included in the
Regionalization Agreement adopted De-
cember 28, 1993, All other provisions of
local agreements shall prevail for their in-
dividual locations until [¥*¥1099] such
time as a successor agreement is ratified
by the Committee and the Association.”

The Bridge Agreement contained no provisions concern-
ing sick leave or any other retirement benefits due em-
ployees.

Gustafson completed fifteen years of teaching ser-
vice in early 1996, as a WRSD employee, while the
Bridge Agreement was in effect. She retired from teach-
ing on December 31, 1998, and upon retiring made de-
mand upon Rutland for payment of her accumulated sick
feave, amounting to $ 14.098.79 for 102.5 days. Gustaf-
son also sought $ 2,000 from WRSD, representing fifty
days of sick leave at forty dollars per day, pursuant to the
collective bargaining agreement between WREA and
WRSD effective September 1, 1997, through August 31,
2000 (the "District Agreement”), which succeeded
[***5] the Bridge Agreement and provided that:
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"Any member of the bargaining unit hav-
ing completed fifteen (15) continuous
years of service to the district or its prede-
cessors shall be able to receive payment
for fifty (50) [*805] of their accumulated
sick leave days as of the date of retire-
ment or death. . . . All members of the
bargaining unit shall receive payment for
each day at the rate of $ 40 per day."

Although Gustafson received the $ 2,000 under the Dis-
trict Agreement, Rutland denied her any reimbursement
for accumulated sick leave under the Town Agreement.
n3 She brought suit against Rutland and WRSD for pay-
ment of the 102.5 days of accumulated sick leave she had
acquired, and WRSD filed a cross claim against Rutland.

n3 On November 17, 1994, the WRSD per-
sonnel department sent Gustafson a letter inform-
ing her that as a former employee of the Rutland
public schools she would be entitled to a sick
leave buy-out as a "terminal benefit" upon her re-
tirement from the regional system and that her
"sick leave accrual” then amounted to almost $
8,000. On April 3, 1998, however, she was in-
formed by that department that the November 17,
1994, letter had been sent in error and that she
was not eligible for the Rutland sick leave benefit
because she had less than fifteen years of service
in the Rutland public school system.

[***6)

After a bench trial, a judge of the Superior Court
held that Rutland was obligated to pay Gustafson $
14,098.79 in accumulated sick leave benefits and dis-
missed WRSD's cross claim. Construing the relevant
agreements as "not ambiguous . . . [with] no essential
terms omitted,” the judge ruled that since the Bridge
Agreement made no specific reference to accumulated
sick leave (or any other employee benefit), but stated that
the provisions of the local collective bargaining agree-
ments governing matters not mentioned in the Bridge
Agreement were not superseded but "shall prevail” until
the more comprehensive collective bargaining agreement
was negotiated by WREA and WRSD, "whatever pre-
existing benefits (that] were not addressed by the Bridge
Agreement would remain in place until the adoption of a
future agreement.”

The judge consequently held "that for all purposes
[Gustafson] is to be treated as an employee with more
than 15 years of service and is entitled to those benefits
that accrued while a Rutland employee, specifically the
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102.5 days of accumulated unused sick leave." His read-
ing of G. L. ¢. 71. § 42B, as amended through St. 1993,
¢. 71, § 46, [***7] confirmed him in this result, par-
ticularly the following language (emphasis supplied):

"School personnel . . . whose positions are
superseded [¥806] by reasons of the es-
tablishment and operation of a regional
school district, shall be employed with the
same status by the regional school district.

[(**1100] ". ..

"Such . . . personnel shall also be given
credit by the regional school district
committee for all accumulated sick leave
and accumulated sabbatical leave years of
service while employed with such status
and for terminal compensation due such
school personnel on the termination of
such service.”

The judge concluded by ruling that the language in §
18.2 n4 of the Authorization Agreement, quoted supra,
"leaves no doubt” that Rutland (and not WRSD) must
pay Gustaftson for accumulated unused sick leave.

n4 Section 18.2 was numbered 18.1 at the
time of trial, and was referred to as such in the
judge's memorandum of decision. See Wachusett
Regional Sch. Dist. v. Ruttand, 54 Mass. App. Ct.
ar 912 & n.2.

[***8]

While we do not share the judge's view that the rele-
vant agreements were unambiguous, we conclude, as did
the judge, that Gustafson is entitled to reimbursement
from Rutland for her accumulated unused sick leave.
There is no dispute that Gustafson’s entitlement to sick
leave benefits arose from the Town Agreement, which
for the first fourteen years of her teaching service was
the document that controlled the determination of her
benefits as a union member. By the express terms of the
Bridge Agreement, all provisions of the Town Agree-
ment not having a counterpart in the Bridge Agreement
were to "prevail n5 for their individual locations until
such [future] time as a successor [regional collective
bargaining| agreement is ratified." In the words of David
P. Trainor, who was chief labor relations and personnel
officer for WRSD and involved in negotiation of the
Bridge Agreement, "the contract [i.e., the Town Agree-
ment. which on its face had an effective life from Sep-
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tember 1, 1990, through August 31, 1993] was extended
by the Rutland [*807] School Committee by letter
through June 30, 1994 and was further extended . . . by
operation of the Bridge Agreement.” n6

nS "Prevail," as used in this context, mani-
festly means "to be effective"” or "to be in force or
effect.” See American Heritage Dictionary 982
(2d ed. 1982); Webster's Third New Intl. Diction-
ary 1797 (1993).
[***9]

n6 The parties' stipulation of facts stated that
the Town Agreement was "in effect through Au-
gust 31, 1994," and that the Bridge Agreement
"ran from September 1, 1994 through August 31,
1997." The commencement of the Bridge
Agreement as of September 1, 1994, immediately
upon the extended formal expiration of the Town
Agreement on August 31, 1994, clearly demon-
strates the intimate relationship between the two
agreements reflected in the preamble to the
Bridge Agreement, i.e., the latter either super-
seded or continued the several provisions of the
former.

One of the provisions of the Town Agreement with-
out an analogue in the Bridge Agreement was that gov-
erning reimbursement for unused accumulated sick leave
pay, which consequently continued to "prevail” until at
least a year after Gustafson had completed her fifteenth
year of teaching service in 1996, surviving until the exe-
cution of the District Agreement in 1997. n7 Gustafson
therefore enjoyed [**1101] fifteen years of teaching
Rutland students while the Town Agreement's sick leave
benefit provision was in effect, and she thereby became
entitled to that [***10] benefit as one due her when she
eventually retired.

n7 Rutland at several points states that it was
not a signatory to the Bridge Agreement, thereby
implying that it was not bound by that agreement.
That implication is not, however, sustained by
any coherent argument supported by reasoning
and authorities, and we need not address it. See
Mass.RA.P. 16(a)(4), as amended, 367 Mass.
921 (1975). In any event, Rutland's suggestion
makes no sense in light of its status as a constitu-
ent and financially supportive member of WRSD
with representation on the regional school com-
mittee responsible for negotiating labor contracts
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and other employment matters. Rutland's position
1s ultimately premised on its ignoring the intent
and effect of the Bridge Agreement, particularly
the key concept of local collective bargaining
agreements continuing to "prevail” to the extent
not addressed by the Bridge Agreement (regard-
ing which it offers no interpretation or explana-
tion whatsoever). Despite its lip service acknowl-
edgment of the validity of the judge's interpreta-
tion of the several agreements herein involved as
a whole and in light of each other, Rutland's posi-
tion treats as superfluous and therefore renders
meaningless the very provision of the Bridge
Agreement upon which this controversy hinges,
contrary to established principles of contract law.
See Computer Sys. of America, Inc. v. Western
Reserve Life Assurance Co., 19 Mass. App. Ct.
430, 437-438, 475 N.E.2d 745 (1985), and cases
cited ("every word and phrase of a contract
should, if possible, be given meaning, and . . .
none should be treated as surplusage if any other
construction is rationally possible").

[*¥**11]

Rutland's principal argument against Gustafson's en-
titlement is that by virtue of the "Miscellaneous d" sec-
tion of the Town Agreement, the parties "agreed" that the
provisions of the Town [*808] Agreement would "ter-
minate” and "would no longer be in force” if and when
regionalization occurred. n8 The "Miscellaneous d" sec-
tion provides:

"The parties hereto understand that a re-
gionalization of all or of any portion of
the present school system of the Town of
Rutland will terminate this agreement as
to those staff members affected by such
regionalization, but if any portion of the
system remains unregionalized, the provi-
sions hereof shall remain in full force and
effect as to those staff members retained
in the remaining portion of the Rutland
School System.”

We disagree with Rutland's interpretation. The operative
word used in that section, "understand,” is not a term of
agreement. n9 In context, it amounted to a mere predic-
tion or anticipation of future events and was distinguish-
able from a manifestation of intention to be bound or an
enforceable promise or agreement. See Restatement
(Second) of Contracts § 2 comment f(1981). n10
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n8 Rutland's secondary argument, based
upon a literal reading of the Town Agreement, is
that Gustafson never satisfied the condition that
she work fifteen years in "the Rutland Public
School System" in order to become vested -- a
condition that was impossible to satisfy because
the system ceased to exist before she reached her
fifteenth year of teaching. This strained conten-
tion makes sense only by disregarding the exis-
tence, or at least the effect, of the Bridge Agree-
ment, which, as noted above, preserved her right
and eventual entitlement to the unused sick leave
benefit until execution of the District Agreement
in 1997, well after she had completed her fif-
teenth year of service.

[***12]

n9 See Webster's Third New Intl. Dictionary
2490 (1993), giving as principal meanings of
"understand”: "to know, consider, or accept as a
fact, truth, or principle without further mention or
explanation or without utter certainty”; "to con-
sider as a possible fact: infer or come to regard as
plausible or probable without certain knowledge
or proof.”

nl0 By contrast, when the parties to the
Town Agreement desired to manifest their inten-
tion to create binding and enforceable obliga-
tions, they knew how to do so, as evidenced by
the immediately preceding section, "Miscellane-
ous ¢," which forthrightly states: "The {Rutland
Teachers] Association agrees that it will not . . .
strike . . . [and] the Association and its members,
individually and collectively agree that .
[members who strike] will . . . be subject to disci-
plinary action . . . [that] shall not be arbitrable"
{emphasis supplied). See also "Miscellaneous f"
("All employees by this Agreement who do not
[now] pay Association dues shall be required to
make payment . . . of an Agency Service Fee to
the Association” [emphasis supplied]); and "Mis-
cellaneous e" ("The parties hereto for the life of
this agreement each voluntarily and unqualifiedly
waive the right . . . to bargain collectively [as to
any subject addressed in the Town Agreement] . .
.. This provision is not to be interpreted so as to
prevent commencement and maintaining [sic] of
discussions for a successor agreement as called
for in the Duration Clause.” [Emphasis sup-
plied.])

[***13]
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[*809] [**1102] In fact, the prediction or antici-
pated state of affairs reflected in "Miscellaneous d”
proved to be erroneous and was superseded by events.
Regionalization occurred on July 1, 1994, but the Town
Agreement did not then terminate, instead continuing in
effect by ongoing collective bargaining through August
31, 1994, with significant sections thereof -- including
the unused sick leave benefit -- remaining in effect until
September 1, 1997, by virtue of the Bridge Agreement,
collectively bargained on behalf of both Rutland and its
teachers. nl |

nll In this connection, we take note of the
special nature of collective bargaining agree-
ments. See, e.g., Boston Teachers Union, Local
66 v. Boston, 44 Mass. App. Cr. 746, 754-755,
694 N.E.2d 33 (1998) ("Professor Cox reminds
us: "The governmental nature of a collective bar-
gaining agreement should have predominant in-
fluence in its interpretation. The generalities, the
deliberate ambiguities, the gaps, the unforseen
contingencies, the need for a rule although the
agreement is silent -- all require a creativeness
quite unlike the attitude of one construing a deed
or a promissory note or a three-hundred page
corporate trust indenture.’ Cox, The Legal Nature
of Collective Bargaining Agreements, 57 Mich.
L. Rev. 1, 25 [1958]. There is need to take ac-
count both of the practical necessity to avoid un-
contracted-for gaps of time between bargaining
agreements and ot the often uncomfortable and
sometimes unpredictable passage of time while
steps of ratification are taken: hence parties as-
sure continuity by contractual provision for retro-
activity. The city [of Boston] would have the
1986- 1989 contract ‘expire’ on August 31, 1989,
and the new contract take on life only when
funded in March, 1990. But life continued be-
tween these dates: teachers were working and re-
ceived their salaries and insurance coverage as
governed by the old contract; the only open ques-
tion was the rates of increase in salaries [and in-
cidentals]. Bargaining on that question continued
and the solution, when reached, was made retro-
active to the commencement date of the new con-
tract coinciding with the rest of the agreement.
On this view the insurance contribution provi-
sions, as carried over continuously from the ear-
lier bargaining agreement, were grandfathered . . .
. A contrary result appears inequitable . !
[Footnote omitted.]) A similar solution was re-
flected in the Bridge Agreement, which, although
finally negotiated in 1995. was made retroactive
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to September 1, 1994, to avoid any gap between
agreements,

Another labor law technique for avoiding
gaps is the use of a "rollover" or "evergreen"
clause common in collective bargaining agree-
ments. Such a provision typically states that even
after the expiration of the term of the agreement,
its provisions will continue in force until changed
by the parties or until the negotiation of a new
agreement. Compare Boston Lodge 264, Intl
Assn. of Machinists v. Massachusetts Bay Transp.
Authy., 389 Mass. 819, 820-821, 452 N.E.2d
1155 (1983); Local 589, Amalgamated Transit
Union v. Massachusetts Bay Transp. Authy., 414
Mass. 323, 325-327, 607 N.E2d 1011 (1993),
Massachusetts Bay Transp. Authy. v. Local 589,
Amalgamated Transit Union, 20 Mass. App. Ct.
418, 426-427, 480 N.E.2d 1044 (1985). The copy
of the Town Agreement in the record lacks sev-
eral pages that might contain such a clause, but
the "successor agreement” language of "Miscel-
laneous e” (quoted in note 10, supra) suggests
that some type of rollover or successor language
existed in the missing "Duration Clause." It is
likely that one existed, given the explicit "roll-
over” language of the last sentence of the pream-
ble to the Bridge Agreement ("All other provi-
sions of local agreements shall prevail for their
individual locations until such time as a successor
agreement is ratified by the [Regional School]
Committee and the [Regional Education] Asso-
ciation”). The District Agreement, which suc-
ceeded the Bridge Agreement, contained just
such a provision, Article 2A (which was not in
the record on appeal but was provided to the
court by consent of the parties).

[*810] The operation of the Bridge Agreement also
renders Rutland's final argument without force. Rutland
points to the word "due" in both § 18.2 of the Authoriza-
tion Agreement ("terminal benefits due”) and G. L. ¢. 71,
§ 42B ("terminal compensation due"), and asserts that
nothing was ever "due” Gustafson because she never
performed the requisite fifteen years of service as a Rut-
land public school system [*¥*1103] teacher. Again,
Rutland's argument necessarily assumes that the Town
Agreement entirely expired on August 31, 1994, and that
the Bridge Agreement does not apply to Gustafson's
claim for the sick leave benefit, both of which are as-
sumptions without basis in fact or law. As discussed
above, by virtue of the carry-over provision of the Bridge
Agreement, Gustafson became entitled to reimbursement
for unused sick leave once she completed fifteen years of
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teaching service, nl2 at which time that benefit "ac-
crued," see Allison v. Whittier Regional Vocational High
Sch. Dist., 15 Mass. App. Ct. 944, 946, 445 N.E.2d 625
(1983), n13 and was legally [*811] "due" her upon her
retirement, in the accepted meaning of the word. See
Black's Law Dictionary 538 (8th ed. 2004).

nl2 By operation of the Bridge Agreement,
Gustafson became "eligible” within the meaning
of Wachusetr Regional Sch. Dist. v. Rutland, 54
Mass. App. Cr. at 912, wherein this court af-
firmed a judgment declaring that § 18.2 of the
Authorization Agreement was enforceable and
that under it Rutland was obligated to pay the
sick leave benefits due to the teacher in that case
(who had over fifteen years of service prior to re-
gionalization), "and to any other eligible former
employee of Rutland who retires from the [re-
gional school] district in the future . .. ."

[***15)

nl3 In Allison, 15 Mass. App. Ct. at 945-946,
we observed that the "general import" of G. L. ¢.
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71, § 42B, "is that a city school teacher whose
functions are 'superseded' by his employment by
a regional school district is not to be reduced in
compensation by the change of employer. . . . [A]
'superseded’ city teacher is to carry with him or
her to district employment an accrued claim to all
the benefits . . . of which that teacher had become
the beneficiary as a consequence of city employ-
ment."

Rutland's argument that, under Allison, only
regional districts, and not individual school dis-
tricts, remain obligated to pay 'superseded’ teach-
ers' benefits, is unavailing. In Allison, we deter-
mined that, pursuant to § 42B, the regional dis-
trict was obligated to pay the employee's retire-
ment benefits. The former city employer, Haver-
hill, was dismissed from the case. Rutland, how-
ever, ignores the fact that, as Haverhill was not a
member of the WRSD, the Authorization Agree-
ment at issue here was not implicated. See note
12, supra.

Judgment affirmed [***16] .
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OPINION:

[*656] [**38] MARSHALL, C.J. This case lays
bare the tensions between education reform measures
enacted by the Legislature in 1993 (the Education Re-
form Act, St. 1993, ¢. 71, which established a wholly
new system for public school finance and governance in
[*657] the Commonwealth) and agreements reached by
small towns that joined together (sometimes decades

ago) to form regional school districts to provide a quality
education beyond their capacity to provide individually.
The Education Reform Act encompasses the Legisla-
ture's determination that wealthier towns in the Com-
monwealth pay a higher proportionate share of the costs
of educating [***2] their students than less affluent
towns. At issue here is an attempt by four of five towns
in the Wachusett Regional School District (Wachusett
district) to redress what they view as an undue financial
benefit that the fifth town receives under the Education
Reform Act.

The Wachusett district comprises all grades from
prekindergarten through grade twelve for its five partici-
pating member towns, including Holden and Rutland. n2
It is governed by the Wachusett Regional School District
Agreement (Wachusett agreement). Under the Education
Reform Act, the commissioner of the Department of
Education (commissioner) sets wealth-based minimum
required local contributions from each town. See G. L. c.
70, 2, 6. In 2002, four of the Wachusett member towns
(all but Rutland) approved a proposed amendment to the
Wachusett agreement changing the manner in which the
Wachusett district would assess to each member town
amounts that the district opted to spend in excess of the
annual contributions required by the commissioner. If
implemented, the proposed amendment would require
the least affluent town (Rutland) to pay almost all of the
additional [***3] assessment, while a wealthier town
(Holden) would pay none. On his review of the proposed
amendment, the commissioner declined to approve it.

n2 The other participating towns are Paxton,
Princeton, and Sterling.

Holden initiated this lawsuit and moved for sum-
mary judgment to challenge the commissioner's authority
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to review the proposed amendment, as well as his sub-
stantive determination declining to approve it. Rutland
opposed the motion and moved for summary judgment.
As we shall later describe in more detail, a judge in the
Superior Court entered summary judgment in favor of
Rutland. We affirm, but for reasons different from those
of the judge.

1. Background. The relevant facts are not disputed.
The [*658] Wachusett agreement was first approved by
the member towns, the Department of Education (de-
partment). and the Emergency Finance Board in 1951,
pursuant to G. L. ¢, 71, § 14B. That statute provides for
the establishment of regional school districts and [**39]
agreements to govern such districts, [***4] and re-
quires, inter alia, that each regional school district
agreement include "the method by which the agreement
may be amended,” and "any other matters, not incom-
patible with law, which the said [regional district plan-
ning| board may deem advisable.” n3 The record reflects
that the Wachusett agreement was amended at least three
times, in 1977, 1993, and 1998. n4 In both 1993 and
1998, 1.¢., on the two occasions since the enactment of
the [¥659] Education Reform Act, the amendments were
submitted to and approved by the commissioner. n5

n3 General Laws ¢. 71. § [4B, requires, in rele-
vant part, that any such agreement include:

"(a) The number. composition, method of selec-
tion, and terms of office of the members of the
regional district school committee.

"(b) The town or towns in which, or the general
area within the regional school district where, the
regional district school or schools are to be lo-
cated.

"(¢) The type of regional district school or
schools. . ..

"(d) The method of apportioning the expenses of
the regional school district, and the method of
apportioning the costs of school construction, in-
cluding any interest and retirement of principal of
any bonds or other obligations issued by the dis-
trict among the several towns comprising the dis-
trict, and the time and manner of payment of the
shares of the several towns of any such expense.

“(¢) The method by which school transportation
shall be provided, and if such transportation is to
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be furnished by the district, the manner in which
the expenses shall be borne by the several towns.

"(f) the terms by which any city or town may be
admitted to or separated from the regional school
district . . . .

"(g) The method by which the agreement may be
amended.

"(h) The detailed procedure for the preparation
and adoption of an annual budget.

"(1) Any other matters, not incompatible with
law, which the said board may deem advisable.”

In 1951, when the Wachusett agreement was ini-
tially approved, the statute provided that "copies
of such agreement shall be submitted to the
emergency finance board . . . and the department
of education, and, subject to their approval, to the
several towns for their acceptance." General
Laws c¢. 71, § 14B, was amended in 2003 to de-
lete the reference to the Emergency Finance
Board. St. 2003, ¢. 46, § 75.
[***5]

n4 The record does not reflect whether the
agreement has otherwise been amended, although
the Wachusett agreement itself provides for re-
view and possible amendment every five years.
Specifically, § 14.1 of the agreement provides
that "the Wachusett Regional School District
Agreement shall be reviewed every five years by
the Wachusett Regional School District Commit-
tee. The Committee shall hold a public hearing to
receive comment and proposed changes from the
citizens of the member towns. The Committee
shall prepare and submit a written report to the
Boards of Selectmen of the member towns."

n5 The record does not reveal whether the 1977
amendment was submitted to the commissioner
for his approval.

As required by G. L. ¢. 7/, § {4B, the Wachusett
agreement contains a procedure for enacting amend-
ments: “This Agreement may be amended by recom-
mendation of the [Wachusett] Regional School District
Committee n6 {committee] and approval of the member
towns of the District by majority vote at an annual or
special town meeting provided that not more than one
town disagrees. [***6] " As is also required by G. L. ¢.
71, § 14B, the Wachusett agreement contains a proce-
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dure for apportioning expenses: "Payment of all operat-
ing costs shall be apportioned among the member towns
on the basis of [¥*40] their respective previous five year
average total enrollment as of October Ist of each year of
the preceding five fiscal years."

n6 The Wachusett Regional School District
Committece (committee) consists of members
clected by each of the five member towns. The
number of members from each town fluctuates
based on each town’s population. The least popu-
lous town has two seats on the committee, with
other towns having proportionately more seats on
the committee.

The 1993 Education Reform Act "made significant
changes to the governing structure and financing of the
Massachusetts public school systems." Massachusetts
Fed'n of Teachers, AFT, AFL-CIO v. Board of Educ.,
436 Mass. 763, 765 n.3. 767 N.E.2d 549 (2002). The new
system of school finance, codified in G. L. ¢. 70, requires
the commissioner [***7] annually to establish a mini-
mum required local contribution from each city or town
toward the operation of its public schools. See G. L. ¢
70. § § 2. 6. The complex formula used to calculate each
city and town's minimum required contribution is wealth
based, and requires relatively wealthier towns to make
greater contributions than relatively less affluent towns.
Id. As is the case with the Commonwealth as a whole,
towns in regional school districts that have higher prop-
erty values, higher income levels, and a greater ability to
raise revenue have a relatively larger required [*660]
contribution than towns in which the converse is true. Id.
See Hancock v. Commissioner of Educ., 443 Mass. 428,
437, 822 N.E.2d 1134 (2005) (Marshall, C.J., concur-
ring) (Education Reform Act "eliminated the principal
dependence on local tax revenues that consigned students
in property-poor districts to schools that were chronically
short of resources, and unable to rely on sufficient or
predictable financial or other assistance from the Com-
monwealth™).

In instituting the new funding scheme, the Legisla-
ture specifically provided that the minimum required
local [¥**8] contributions supersede the assessments as
calculated under a regional school district agreement. n7
Then in 1996, three years after the Education Reform
Act, the Legislature provided that members of a regional
school district could, with the approval of every district
member, agree not to be bound by the funding formulas
established by the Education Reform Act, but could in-
stead "elect to reallocate the sum of their required local
contributions to the district in accordance with the re-
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gional agreement." G. L. ¢. 7/, § [6B. In the absence of
a unanimous election, the Education Reform Act limits a
regional agreement's apportionment formula to allocating
assessments, if any, in excess of the minimum required
local contributions. To that end, G. L. ¢. 70, § 6, pro-
vides: "The district may choose to spend additional
amounts; such decisions shall be made and such amounts
charged to members according to the district's required
agreement.”

n7 Specifically, G. L. ¢. 70, § 6, provides: "Not-
withstanding the provisions of any regional
school district agreement, each member munici-
pality shall increase its contribution to the re-
gional district each fiscal year by the amount in-
dicated in that district's share of the municipal-
ity's minimum regional contribution in that fiscal
year."

In March, 2002, the committee voted to recommend
amending the Wachusett agreement by eliminating the
provision that apportioned excess costs among the five
towns on a per capita basis, and substituting a new
method of allocating any excess costs the Wachusett
district opted to spend. The proposed amendment was
designed to work as follows: first, each member town's
per capita assessment of the excess spending amount
would be calculated. Then, if a member town had paid
more [*661] under the Commonwealth's system of
wealth-based required minimum local contributions than
it would have under the per capita system, it would re-
ceive a "credit” of the difference, while a town that paid
less than it would have under that system would receive
a "debit." These debits and credits would be taken into
account in establishing the apportionment [¥*41] of the
excess costs the committee voted to spend each year.

Although the proposed amendment ostensibly con-
cerned only the apportionment of costs above the mini-
mum local contributions required by the commissioner,
the effect of the amendment ensured that the member
town with the smallest per student contribution set by the
commissioner (Rutland) would be required [***10] to
pay far more than its per student share of the excess
amount that the committee voted to spend each year,
while the towns with a relatively greater per student re-
quired local contribution (e.g., Holden) would be re-
quired to pay far less or even nothing of the excess rec-
ommended by the committee. The Wachusett district's
proposed 2004-2005 budget starkly illustrates this
disparity. According to Holden, the committee voted to
spend $ 3,091,369 to educate the Wachusett district's
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children beyond the money available from other sources,
including the minimum local contributions required by
the commissioner. The proposed amendment would re-
quire Rutland (the poorest town) to pay approximately $
3 million of that amount, while Holden would be re-
quired to pay none of it. The other three member towns,
Paxton, Sterling, and Princeton, would pay the remaining
small amount.

Holden readily acknowledges that the purpose of the
proposed amendment was the outcome described above;
that is, to require Rutland to pay by far the largest share
of the excess because under the wealth-based formula
established by the Education Reform Act, Rutland, a less
affluent town, was required to pay far less than [***11]
Holden on a per student basis. As Holden explained: "It
is unfair for Rutland to pay signiticantly less than Holden
on a per student basis, particularly when the [Wachusett
district] was created on the concept of an equal per stu-
dent payment from each member town."

At their respective town meetings held during April,
May, and June, 2002, Holden, Paxton, Princeton, and
Sterling each [¥662] voted to adopt the proposed
amendment, while Rutland voted not to adopt the pro-
posed amendment. The committee then forwarded the
proposed amendment to the commissioner, although the
record does not indicate when or for what purpose. n8

n8 The commissioner states that the committee
submitted the proposed amendment to him for his
approval pursuant to 603 Code Mass. Regs. §
41.03(3). See note 10, infra.

On June 10, 2002, in a letter to the chairman of the
committee, the commissioner declined to approve the
proposed amendment. The commissioner explained that
the proposed amendment "contravened the [¥**12] in-
tent of [G. L. ¢. 71, § 16B]." n9 created an "unreasonable
and unjustifiable burden on a minority of [town] mem-
bers," and was "arithmetically ambiguous.” The commis-
sioner further noted that "to become effective, the
amendment must be approved by at least four of the five
member towns and by the Commissioner of Education”
(emphasis added). He additionally stated that the exer-
cise of his approval served "as a check and balance
against unreasonable acts by the majority” of the towns,
and that his "approval authority is pursuant to the . . .
regulations on regional school districts,” citing specifi-
cally 603 Code Mass. Regs. § 41.03 (1997) nl0 and G.
L 71§ 14B.
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n9 As discussed earlier, G. L. ¢. 71 § 16B, re-
quires the consent of all towns in a regional
school district before an agreement's apportion-
ment of costs may supersede the required mini-
mum local contributions as determined by the
commissioner.

nl0 Title 603 Code Mass. Regs. § 41.03(3)
(1997) provides, in relevant part: "The Commis-
sioner shall approve or disapprove a Regional
District Agreement, and any subsequent amend-
ments to the Agreement, based on review and
recommendation by the Department that the
Agreement meets the standards in 603 [Code
Mass. Regs. § 1 41.00 and applicable law. The
decision of the Commissioner shall be final." Ti-
tle 603 Code Mass. Regs. § 41.00 governs re-
gional school districts.

[¥*42] Following receipt of the commissioner's let-
ter, the committee refused to implement the proposed
amendment. Holden then commenced this action, nl1
and shortly thereafter moved for summary judgment,
seeking an order "declaring that the amendment [¥663]
was duly approved and should be implemented." Rutland
cross-moved for summary judgment. A judge in the Su-
perior Court allowed the department's assented-to motion
to intervene as a defendant, and the department filed an
opposition to Holden's motion for summary judgment.

nll Holden named as defendants the committee,
as well as Rutland, Paxton, Princeton, and Ster-
ling, but alleged that Paxton, Princeton, and Ster-
ling "supported” Holden's position. In their re-
spective answers to Holden's complaint, Paxton,
Princeton, and Sterling each indicated "support”
for Holden's position. The committee answered
that, on September 18, 2002, it had voted not "to
take a position at this time but [to] defer to the
decision of the Court.”

The judge denied Holden's motion for summary
judgment [**¥14] and allowed Rutland's cross motion
for summary judgment. He concluded that, although the
proposed amendment appeared "on its face" to conform
with the funding procedures mandated by the Legisla-
ture, "its actual effect, and its admitted purpose, [was] to
offset the minimum regional contribution in a manner
that negates the statutorily mandated differential funding
and reinstates funding solely on the basis of the regional
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agreement without unanimous agreement of the member
towns." The judge determined that the proposed amend-
ment violated the intent of both the Education Reform
Act, specifically G. L. ¢. 70, § 6, and the Regional
School District Act, specifically G. L. ¢. 7/, § 16B. Hol-
den appealed, and we granted its application for direct
appellate review.

2. Discussion. We consider first Holden's challenge
to the authority of the commissioner to approve or disap-
prove every amendment to a regional school district
agreement. Holden argues that neither the Wachusett
agreement itself nor the applicable statutes give the
commissioner such authority, positing three rationales.
First, it contends that G. L. ¢. 7/, § 14B [***18] | au-
thorizes the department initially to approve a regional
school district agreement, including its method of
amendment, but not the content of any subsequent
amendment to the agreement, provided the amendment is
enacted in accordance with the agreement's provisions.
When the department initially approved the Wachusett
agreement in 1951, it did not reserve the right to review
and approve all subsequent amendments. Therefore,
Holden continues, the commissioner cannot now assert
the right to do so. Next, Holden contends that the provi-
sion of 603 Code Muass. Regs. § 41.03, on which the
commissioner relies. applies only to amendments that
encompass the "reorganization” of a regional school dis-
trict, which is not at issue here. Third, to the extent that
603 Code Mass. Regs. § 41.03 grants the commissioner
broad authority to approve amendments to regional
school [*664] district agreements, Holden argues that
the regulation is invalid as promulgated without statutory
authority. None of these arguments is persuasive, and we
therefore conclude that the commissioner has the author-
ity to approve or disapprove amendments to regional
school [#**16] district [**43] agreements, and that he
properly exercised that authority in declining to approve
the proposed amendment to the Wachusett agreement.

The commissioner grounded his approval authority
on G. L ¢ 71, § [4B, and 603 Code Mass. Regs. §
41.03. We consider the validity of his position, keeping
in mind that "an express grant [of authority] carries with
it by implication all incidental authority required for the
full and efficient exercise of the power conferred,” and
that the Legislature "need not enumerate or specify, defi-
nitely and precisely, each and every ancillary act that
may be involved in the discharge of an official duty.”
Scannel v. State Ballot Law Comm'n, 324 Mass. 494,
501, 87 N.E.2d 16 (1949). We must also apply "all ra-
tional presumptions in favor of the validity of the admin-

istrative action.” Thomas v. Commissioner of the Div. of

Med. Assistance, 425 Mass. 738, 746, 682 N.E.2d 874
(1997). quoting American Family Life Assur. Co. v.
Commissioner of Ins.. 388 Mass. 468, 477, 446 N.E.2d
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1061, cert. denied, 464 U.S. 850, 104 S. Ct. 160, 78 L.
Ed. 2d 147 (1983). "A highly deferential standard of re-
view governs [*¥***17] a facial challenge to regulations
promulgated by a government agency." Massachusetts
Fed'n of Teachers, AFT, AFL-CIO v. Board of Educ.,
436 Mass. 763, 771, 767 N.E.2d 549 (2002).

Since its enactment in 1949, G. L. ¢. 71, § 14B, has
provided for the establishment of regional school dis-
tricts, and requires that the department, as well as the
member towns, approve any regional school district
agreement. As noted earlier, § /4B further provides that
every agreement must include, inter alia, a method for
amending the agreement, and may include "any other
matters, not incompatible with law, which the said [re-
gional district planning] board may deem advisable." G.
Loc. 71§ 14B (g), (i). Section 14B apparently was en-
acted in response to a 1949 legislative report supporting
the creation of regional school districts. See 1949 House
Doc. No. 2300. The report specifically considered the
role of the department with respect to such districts and
concluded that the department's approval of every re-
gional school district agreement was advisable [*665]
because "there may be a state-wide interest which could
not be specifically developed by [***18] local consid-
erations alone." See id. at 21. Approval by the depart-
ment, the report continued, "might be desirable to guar-
antee that the plans proposed in any area were education-
ally sound, or that the interests of the children or of the
taxpayers had been considered with some degree of uni-
formity throughout the State." Id. at 21-22. Implicit in
the entire statutory scheme enacted in response to the
report is the authority of the department to review pro-
posed changes to regional school district agreements
precisely to ensure that any proposed plans are educa-
tionally sound. Such plans of necessity encompass ar-
rangements that go to the heart of public education, for
example, "the method of apportioning the expenses of
the regional school district." G. L. ¢. 71, § 14B (d). We
have no hesitation in concluding that, even before the
enactment of the 1993 Education Reform Act, the de-
partment retained considerable authority to approve
plans proposed by a regional school district. See Watros
v. Greater Lynn Mental Health & Retardation Ass'n, 421
Mass. 106, 113, 653 N.E.2d 589 (1995) ("it is a well-
established canon of statutory construction that a strictly
[***19] literal reading of a statute should not be adopted
if the result will be to thwart or hamper the accomplish-
ment of the statute's obvious purpose, and if another con-
struction which would avoid this undesirable result is
possible").

[**44] To the extent that the commissioner's au-
thority was implicit in the 1949 legislation, it was made
explicit in the 1993 Education Reform Act, which sub-
stantially increased the commissioner's authority over all



445 Mass. 656, *; 840 N.E.2d 37, **;
2005 Mass. LEXIS 766, ***

school districts, including regional school districts. See,
cg, G L ¢ 69§ [A nl2 As the commissioner ex-
plained in his letter to the committee, to permit a major-
ity of the towns of a regional school district to amend an
agreement in a manner that is detrimental to a minority
would be inconsistent with the financial structure im-
posed by the Education Reform Act, and "the Common-
wealth, which has ultimate responsibility for the quality
of public elementary and [*666] secondary education,
has a significant interest in the stable and effective opera-
tion of regional school districts."

nl2 General Laws ¢. 69, § [A, which details the
commissioner's duties, was substantially rewritten
in 1993 in connection with the passage of the
Education Reform Act. The twelfth paragraph of
that statute specifically encompasses the duties of
the commissioner with respect to regional school
districts,

[***20]

The committee itself apparently recognized that all
amendments to the Wachusett agreement must now be
submitted to the commissioner for his review and ap-
proval. In both 1993 and 1998, the committee submitted
proposed amendments to the Wachusett agreement to the
commissioner, to which he gave his approval. The com-
mittee apparently did so again in 2002. See note 8, supra.
The challenge to the commissioner's authority arose only
when the commissioner declined to give his approval to a
proposed amendment.

As to the regulation at issue, we conclude that 603
Code Mass. Regs. § 41.03(3) is tully consistent with G.
Loc.71.§ 14B,and G. L. ¢. 69, § 1A, and was properly
promulgated. The regulation provides that the commis-
sioner "shall approve or disapprove” a regional school
district agreement and "any subsequent amendments” to
such an agreement. See note 10, supra. The commis-
sioner's determination is based on a review and recom-
mendation by the department "that the Agreement meets
the standards in {603 Code Mass. Regs. § 41.00] nl3
and applicable law." We¢ reject Holden's contention that
the regulation [***21] applies only where an amend-
ment encompasses a 'reorganization” of a regional
school district.

nl3 Title 603 Code Mass. Regs. § 41.00, entitled
"Regional School Districts,” contains four sub-
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parts that regulate various aspects of regional
school districts.

Title 603 Code Mass. Regs. § 41.03, entitled "De-
partment of Education Approval,” includes several sub-
parts. Sections 41.03(1) and 41.03(2) pertain to a re-
gional school district's process for submitting reorganiza-
tion plans to the commissioner for review. Section
41.03(3), however, provides for the commissioner's
broad and nonappealable review of a regional school
district agreement and "any subsequent amendments" to
such an agreement. The department represents that it has
consistently interpreted this regulation to require the
commissioner to approve all amendments to regional
school district agreements. nl4 [*667] We, of course,
[**45] give substantial deference to an agency's inter-
pretation of its own regulations. See Felix A. Marino Co.
v. Commissioner of Labor & Indus., 426 Mass. 458, 461,
689 N.E2d 495 (1998) [***22] ("Once the [depart-
ment] made an interpretative ruling, [it] resolved the
ambiguity that might otherwise have prompted us to con-
strue this statute narrowly . . .").

nl4 Title 603 Code Mass. Regs. § 41.03(3) was
amended in 1996, effective February 1997. Prior
to the amendment, this regulation did not require
department approval of amendments to regional
school district agreements unless the amendments
expanded grade structures or added member
towns. See 603 Code Mass. Regs § 41.00 (as of
February 12, 1993). As explained by the depart-
ment, important proposed changes to regional
school district agreements, which could implicate
the purposes of the Education Reform Act, might
go unreviewed by the department. The regulation
was amended to address this appropriate concern.

Holden argues that the regulation itself is invalid be-
cause the Board of Education (board) lacked the statu-
tory authority to promulgate [¥**23] it. It correctly
notes that G. L. ¢. 69, § 1B, twenty-fourth par., provides:
"The board shall establish such other policies as it deems
necessary to fulfill the purposes of this chapter and chap-
ters fifteen, seventy, seventy-one A, seventy-one B, and
seventy-four . . . ." Because G. L. ¢. 7/ (which governs,
inter alia, regional school districts) is not among the pro-
visions enumerated, Holden posits that the Legislature
intended to deny the board the authority to issue regula-
tions concerning amendments to regional school district
agreements. We do not agree.
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General Laws ¢. 69, § [B, was enacted as part of
the Education Reform Act of 1993, St. 1993, ¢. 71, § 29.
Pursuvant to G. L. ¢. 69, § [B, first par., the board is re-
quired to "establish policies relative to the education of
students in public early childhood, elementary, secon-
dary, and vocational-technical schools.” This broad legis-
lative grant of authority gives the board far-reaching
power "to withhold state and federal tunds from school
committees which fail to comply with the provisions of
law relative to the operation ot the public schools or any
regulation” [***24] and requires the board to ensure
"that all school committees comply with all laws relating
to the operation ot the public schools." G. L. ¢. 69, § B,
seventh and eighth pars. Schools which comprise a re-
gional school district are not exempt from the board's
authority. nor are regional school district committees.

Consistent with this extensive grant of authority is
the board's authority to promulgate regulations "as nec-
essary to fulfill [its] [*668] purposes." G. L. ¢. 69, §
1B, twenty-fourth par. Additionally, pursuant to G. L. c.
69. § [A, twelfth par., "the commuissioner shall encour-
age and facilitate the adoption of regional [school] dis-
tricts to improve the delivery of a quality public educa-
tion in an economical manner.” While we have been un-
able to ascertain why G. L. ¢. 69, § [B, does not contain
a specific cross-reference to G. L. ¢. 7/, the board's
promulgation of regulations regarding regional school
districts 1s consistent with both G. L. ¢. 71, § 4B, and
the department's statutory authority generally. The prom-
ulgation of 603 Code Mass. Regs. § 41.03 [¥¥*25] was
a valid exercise of the board's authority. See Massachu-
setts Fed'n of Teachers, AFT, AFL-CIO v. Board of
Educ.. 436 Mass. 763. 773-774. 767 N.E.2d 549 (2002),
and cases cited (administrative agency "has the authority
to promulgate regulations giving effect to legislative
mandates”). Grocery Mfrs. of Am., Inc. v. Department of
Pub. Health, 379 Mass. 70, 75, 393 N.E.2d 881 (1979)
(regulatory authority need not be pinpointed to specific
statutory language). See also Globe Newspaper Co. v.
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Beacon Hill Architectural Comm'n, 421 Mass. 570, 583,
659 N.E.2d 710 (1996) (administrative agency "has ju-
risdiction to establish regulations that bear a rational re-
lation to the statutory purpose"); Beth Israel Hosp. Ass'n
v. Board of Registration in Med., 401 Mass. 172, 176,
515 N.E2d 574 (1987) ("regulation may be authorized
though not traceable to specific statutory language, [and]
powers granted include those reasonably implied").

Holden additionally argues that the terms of the pro-
posed amendment to the [**46] Wachusett agreement
comply with both G. L. ¢. 71, § 16B, and the intent of
the Education Reform Act. In his June, 2002, letter to the
committee, the [¥*¥*26] commissioner commented that
"regional school districts are very important in the
Commonwealth's educational system." The Legislature
and the board have provided a means for communities to
form regional school districts, while maintaining an im-
portant and expanded role for the commissioner to re-
view regional school district agreements and all amend-
ments to those agreements to ensure compliance with
applicable law and to protect minority towns from over-
reaching by the majority. Upon his review of the pro-
posed amendment, the commissioner concluded that four
towns in the Wachusett district had sought to impose an
unfair and unreasonable burden on Rutland. The com-
missioner's [*669] review and disapproval of the pro-
posed amendment was a lawful exercise of his authority.
nl5 We therefore need not and do not consider Holden's
challenge to the substance of the commissioner's deci-
sion.

nl5 Holden makes no claim that the exercise of
the commissioner's authority, if valid, was an
abuse of discretion.

Judgment affirmed. [***27]
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OPINION:

[*905] [**1142] This action came before the Su-
perior Court on the plaintiffs’ complaint, captioned "Peti-
tion for Writ of Mandamus." The plaintiffs sought an
order requiring the planning board for the town of Co-
hasset (board) forthwith to endorse a plan as "approval
under the subdivision control law not required,” and an
order that the town clerk forthwith issue a certificate to
the same effect. There is no dispute as to the facts, which
are succinctly stated by the judge in his memorandum of
decision and order on the plaintiffs' motion for judgment
on the pleadings. Mass.R.Civ.P. 12(c), 365 Mass. 754
(1974).

The judge ruled that, pursuant to G. L. ¢. 41, § 81P,
and the local rules and regulations of the board, the
plaintiffs "are entitled to a constructive endorsement or
approval of their plan." However, the judge denied relief
to the plaintiffs, stating that "permitting a constructive
endorsement of [approval not required] status for a sub-
division in this instance, on these facts, does not serve
the underlying purpose of the subdivision [***2] con-
trol law."

The plaintiffs appeal, arguing that the judge had no
authority to rule that the plan was constructively ap-
proved, but deny, as a matter of discretion, the practical
relief that they sought. There was no appeal by the town
from the judge's statement that the plaintiffs "are entitled
to a constructive endorsement.” The record establishes
that entitlement.
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The board argues that the judge had discretion to
deny the plaintifts’ relief and was justified in considering
the underlying purpose of the subdivision control law in
denying that relief. We disagree.

The statute, G. L. ¢. 41, § 8/P, is clear, and the Leg-
islature utilized the mandatory word shall in several in-
stances. The statute directs that the planning board shall
give written notice of its determination to the clerk, and
if not, the board "shall be deemed to have determined
that approval . . . is not required, and it shall . . . make
such endorsement on [the] plan, and [upon] its failure to
do so . . . [the municipal] clerk shall issue a certificate to
the same effect” (emphases supplied). G. L. c. 41, § 8IP.
In the event of a plan's [***3] constructive approval,
the action of the board, or of the municipal clerk, is me-
chanical, and the landowner's entitlement to the en-
dorsement and certificate is mandatory. The suggestion
that a landowner must take some further action, beyond
the type of action taken by the plaintiffs in this case, is
unsupported in law. The plaintiffs are entitled, forthwith,
to endorsement of the plan or to a certificate from the
clerk. There is no other available or adequate remedy.
The [*906] appellees' repeated insistence that manda-
mus is a discretionary remedy is misplaced in these cir-
cumstances. See Kay-Vee Realty Co. v. Town Clerk of
Ludlow, 355 Mass. 165, 243 N.E.2d 813 (1969); Lu-
theran Service Assn. of New England, Inc. v. Metropoli-
tan Dist. Commn., 397 Mass. 341, 344, 491 N.E.2d 255
(1986); Foley v. Commonwealth, 437 Mass. 1016, 1017,
770 N.E.2d 989 (2002); Zaltman v. Town Clerk of Stone-
ham, 5 Mass. App. Ct. 248, 251, 362 N.E.2d 215 (1977),
J & R Inv., Inc. v. City Clerk of New Bedford, 28 Mass.
App. Ct. 1, 6-8, 545 N.E2d 1173 (1989). Compare
[¥*1143] Craig v. Planning Bd. of Haverhill, 64 Mass.
App. Ct. 677, 681, 835 N.E.2d 270 (2005).

The judgment is vacated, and a new judgment shall
[*¥**4] enter directing the board to act in accordance
with this opinion.

So ordered.
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OPINION:

Workers' Compensation Act, Injuries to which act
applies, Emotional distress. Words, "Predominant,”
"Primary.”

DREBEN, J. This case involves the standard or
definition of causation for purposes of receiving benefits
for mental or emotional injuries under the workers' com-
pensation act. The act provides that "[plersonal injuries
shall include mental or emotional disabilities only where
the predominant contributing cause of such disability is
an event or series of events occurring within any em-
ployment." G. L. ¢. 152, § 1(7A), as amended through
St. 1991, ¢. 398, § 14. In describing the employee's dis-
abilities, the impartial medical examiner, Dr. Zamir
Nestelbaum, stated in his report and on deposition that
the work events at issue were "the major” or "the pri-
mary" cause of the employee's major depression and that
it is "more probable than not that it was the work inci-
dents that, essentially, caused this [*2] woman to be-
come disabled." The reviewing board of the Department
of Industrial Accidents (board) ruled that the employee
did not meet the statutory standard of § /(7A) for emo-
tional work injuries because "'the predominant contribut-
ing cause' means the work cause(s) must be greater than
the sum ot all non-work-related causes” (emphasis origi-
nal). The board affirmed the decision of the administra-
tive judge denying benefits to the employee. We reverse.
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The employee had worked as a correction officer at
the Massachusetts Correctional Institution, Framingham,
for fifteen years. She claimed that after two separate in-
cidents, one in 1999 and one in 2000, when officers were
disciplined as a result of her reports of rule violations to
superiors, she was harassed, called a "rat" by her co-
workers, and told to rely on the convicts, not staff, for
her personal safety. By 2002, she no longer was able to
withstand the verbal abuse and harassment. She stopped
working on June 21, 2002. These facts, as told by the
employee, were recounted by Dr. Nestelbaum in his re-
port, and he accepted them. He also wrote in his report:

"Regarding causality, although there were
other factors that seemed [*3] to affect
Ms. May during 1999 and 2000 such as
her mother's diagnosis with Alzheimer's
Disease, her being put into a nursing
home and then her death as well as Ms.
May's building a house, it seems the ma-
jor factor for causing her major depressive
episode was her hostile work environment
. ... Another factor which should be con-
sidered is Ms. May's apparent reliving of
her father's experience at being hounded
out of jobs for no fault of his own, just for
being black despite his doing a good job
like Ms. May. She feels that like her fa-
ther she's been out of a job for doing her
job well and like her father suspects that
it's not her job performance but her race,
gender, and sexual orientation may be fac-
tors. She believes that she was treated un-
fairly like her father.”

In his deposition, on cross-examination, Dr. Nestel-
baum, was asked:

"[f]s it more probable than not that it was the work
incidents that, essentially, caused this woman to become
disabled?"
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He answered: "Yes, I think it -- After I thought
about these different factors, I felt like the primary cause
was the work incident.”

In denying the employee benefits, the administrative
judge ruled:

"Even if the employee’s [¥4] testimony is
accepted in full, as it was by the impartial
physician, this would be a case where the
employee would fall just short of the
standard. While Dr. Nestelbaum suggests
that hostile work environment is a major
cause ot the emotional disability, he also
identifies at least three other factors add-
ing to the level of stress. . . .

"As outlined by the reviewing board in
Siano v. Specialty Bolt and Screw Co., 16
Muass. Workers' Comp. Rep. 237 (2002),
while it is possible that there can be mul-
tiple 'major' causes of medical disability,
there can be by definition but one 'pre-
dominant’ cause. In this case, the hostile
work environment, while identified as a
major cause, seems to be one of several
causes that also play a role in the emo-
tional disability."

Although the board acknowledged that the adminis-
trative judge erroneously referred to the doctor's opinion
as stating that the employee's work environment was "a
major” rather than "the major” cause of her disability, it
quoted the foregoing reasoning of the judge, stating that
"[m]ajor’ does not necessarily mean 'predominant.” It
noted that "the doctor never characterized the work
events as 'the predominant [*5] contributing cause' of
the disability" and the "employee's counsel did not ask
[him] whether the employment events were the predomi-
nant contributing cause of her client's emotional disabil-
ity."

As indicated earlier, the board concluded that "'the
predominant contributing cause’ means the work cause(s)
must be greater than the sum of all non-work-related
causes” (emphasis original). The board went on to say,
citing Siano's Case, 16 Mass. Workers' Comp. Rep. 237,
240 (2002):

"We therefore reject the employee's ar-
gument that medical testimony establish-
ing the work incidents as 'the major' or
'the primary' satisfied, as a matter of law,
the ‘predominant contributing cause' stan-
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dard for emotional injuries, where, as
here, the employment was only one of

several acknowledged contributing
causes. . . . 'By definition there can be but
one "predominant” cause . . .. There may,

however, be multiple "major"” causes.

We consider the board's interpretation of the statu-
tory standard incorrect. It does not accord with precedent
or with ordinary lexical definitions. The board's reliance
on Siano's Case, 16 Mass. Workers' Comp. Rep. 237
(2002), [*6] is misplaced. In construing a different sen-
tence of G. L. ¢. 152, § 1(7A), nl the board in that case
noted the contrast in the statute between the words "ma-
jor" and "predominant" and specifically found "instruc-
tive" that the statute used the word "a" before the word
"major.” Id. at 240. Cf. Castillo v. Cavicchio Green-
houses, Inc., 66 Mass. App. Ct. 218, 221 n.8, 846 N.E.2d
415 (2006). We take this to imply that had the word "ma-
jor" been preceded by the word "the," the board would
not have held that there could be several major, but only
one predominant cause. Indeed, in Myers's Case, 19
Mass. Workers' Comp. Rep. 22, 24 (2005), the board
stated, "Only one cause can be 'the major' cause, because
use of the definite article 'the’ means that the cause is
greater in importance than all others.”

nl That sentence reads: "If a compensable
injury or disease combines with a pre-existing
condition, which resulted from an injury or dis-
ease not compensable under this chapter, to cause
or prolong disability or a need for treatment, the
resultant condition shall be compensable only to
the extent such compensable injury or disease
remains a major but not necessarily predominant
cause of disability or need for treatment.”

[*7]

The board's present definition is also not in accord
with the ordinary lexical meanings of the words "pre-
dominant” and "primary."” In Webster's Third New Inter-
national Dictionary of the English Language Unabridged
1786 (1993), "predominant” is defined as "having supe-
rior strength, influence, authority, or position,” while
“primary" is defined as "first in rank or importance." Id.
at 1800. Similarly, in the American Heritage Dictionary
of the English Language 1427 (3d ed. 1996), "predomi-
nant” is defined as "[h]aving greatest ascendancy, impor-
tance, influence, authority, or force,” and "primary" is
defined as "[f]irst or highest in rank, quality, or impor-
tance, principal." Id. at 1438. Other similar definitions
are set forth in the margin. n2
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n2 In the Oxford Pocket American Diction-
ary of Current English 620 (2002), "predominant”
is defined as "being the strongest or main ele-
ment" while "primary” is defined as "of the first
importance, chief." Id. at 626-627. See also
Black's Law Dictionary 1177 (6th ed. 1990),
where "predominant” is defined as "{s]Jomething
greater or superior in power and influence to oth-
ers with which it is connected or compared” and
"primary” is defined as "[f]irst, principal; chief;
leading.” I1d. at 1190. We have not found a defini-
tion of the term "the major" in any of the primary
or major dictionaries.

[*8]

We consider the distinctions in definition between
"predominant” and "primary” of no significance in de-
termining the requisite causal relationship for purposes
of receiving benefits for mental or emotional injuries. In
sum, we think Dr. Nestelbaum's use of the terms "the
major cause” and "the primary cause" were substantially
equivalent to the statutory term and provided the proper
standard. See Robinson's Case, 416 Mass. 454, 460, 623
N.E2d 478 (1993) (exact wording not necessary for
proper application of standard).

The employee also raises a second issue, raised be-
low but not explicitly treated by the board. She argues
that the administrative judge improperly applied an ob-
jective standard in determining whether the events were
stressful. After stating the statutory standard, "the pre-
dominant contributing cause of such disability,” the
judge opined that he did "not find the events at work to
be at such a level as to meet that standard.” He also
stated, "While I do not doubt the sincere belief of the
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employee today that her problems stem from work rather
than from the other stressors in her life, I do not find the
work events she describes to be as egregious as she now
believes [*9] them to be."

The administrative judge's view of the severity of
the stressful incidents at work is an impermissible con-
sideration. "[Tlhere is nothing in the statute to suggest
that emotional disability is compensable only if it re-
sulted from ‘an unusual and objectively stressful or trau-
matic event.' . . . The finding that the employee's disabil-
ity was causally related to a series of events at work is
sufficient as long as those events [meet the required
causal standard] bringing about the employee's disabil-
ity." Robinson's Case, 416 Mass. at 460.

We reject the Commonwealth's argument that the
employee should not, in any event, prevail, on the
ground that the administrative judge discredited her tes-
timony. The record does not support this claim. The
judge did not find that the events recounted by the em-
ployee did not occur (indeed, he credited the evidence
that the employee caused two supervisors to be disci-
plined), nor did he state that he disbelieved Dr. Nestel-
baum. Under G. L. ¢. 152, § 1]A, in the absence of con-
tradictory medical evidence, the impartial physician's
determination whether an employee's disability has as its
predominant [*10] contributing cause an injury arising
out of the course of the employee’s employment must be
accepted as true. See Young's Case, 64 Mass. App. Ct.
903, 904, 833 N.E.2d 646 (2005).

The decision of the board is reversed, and the case is
remanded for further proceedings consistent with this
opinion.

So ordered.
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OPINION:

[¥541] [**229] KANTROWITZ, J. Today we
hold that a self-insurer may not disregard an order of
payment, pursuant to G. L. ¢. 152, § 34, and fashion its
own remedy even if it theoretically fully compensates the
injured employee. When faced with the situation in
which it found itself, the employer, rather than unilater-
ally imposing its own payment plan, in contravention of
a clear and unequivocal order, should have presented its
alternate plan to the administrative judge for his consid-
eration. Its failure to do so has resulted in adverse rulings
before all tribunals, including ours.

Background. The Massachusetts Bay Transportation
Authority (MBTA), the employer and self-insurer herein,
appeals [*542] pursuantto G. L. ¢. 152, § 12(2), from a
decision of the reviewing board of the Department of
Industrial Accidents (reviewing board) affirming the
decision of an [***2] administrative judge, including
the imposition of a penalty, under the provisions of G. L.
c. 152, § 8(1). for the employer's late payment of bene-
fits awarded pursuant to G. L. ¢. 152, § 10A.
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Facts. The employee, Christopher McCarthy, a
forty-six year old father of five, has worked for the
MBTA since 1982 and is a track maintenance supervisor
for the Green Line. On September 6, 2002, while work-
ing the night shift, around 1:00 AM., McCarthy fell,
twisted his knee, and hit it on a railroad tie. Although his
knee became sore and swollen, he continued his shift in
pain before reporting the injury to the clerk and his su-
pervisor in the morning. Several days later, he sought
medical attention from his orthopedic surgeon, Dr. Lester
Sheehan. Despite his ongoing discomfort, McCarthy
continued to work. A magnetic resonance image (MRI)
revealed that McCarthy suffered a torn cartilage, for
which Dr. Sheehan recommended surgery. McCarthy
applied to the MBTA for coverage for the procedure, but
his request was denied based upon an independent medi-
cal evaluation by Dr. Robert Chernack that concluded
that the injury was not work related, [***3] but caused
by an underlying arthritic condition. n!

nl The administrative judge ultimately de-
cided that the injury was work related.

Despite this stance, on February 12, 2003, McCarthy
elected to have the surgery. As a result, he remained out
of work from that date until May 7, 2003, returning to
work on May 8, 2003, without further incident. While
recovering from surgery, he filed, on April 18, 2003, a
claim for workers' compensation benefits, which was
denied by the MBTA on April 24. While he remained out
of work, he used sick leave and vacation days to main-
tain his income. n2

n2 In his decision, the administrative judge
noted that McCarthy used forty-seven sick days
and twenty-five vacation days. McCarthy's pay-
roll records indicate, however, that from February
12 to May 7, 2003, he used thirty-nine sick days
and twenty-one vacation days. As the parties do
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not dispute the figures the judge used, we need
not address any discrepancies.

[***4]

[**230] OnJuly 16, 2003, after a conciliation and a
conference pursuant to G. L. ¢. 152, § 10A, the adminis-
trative judge issued an [*543] order of payment in-
structing the MBTA to pay McCarthy temporary total
incapacity compensation under G. L. ¢. 152, § 34, for
the period of February 12 to May 7, 2003, n3 at the rate
of $ 81591 per week, based upon McCarthy's average
weekly wage of $ 1.359.85, for a total of $ 10,132.19,
including interest. In addition, the judge ordered the
payment of medical benefits pursuant to G. L. ¢. 152, §
30, as well as counsel fees and expenses.

n3 There is some inconsistency as to the
dates in question. The administrative judge, in his
original July 16, 2003, order, authorized G. L. c.
152, § 34, benefits from February 11 to May 8,
2003. In his findings of June 24, 2004, the perti-
nent period is noted as February 12 to May 7,
2003. In his findings. the administrative judge
tound that McCarthy had surgery on February 12
and was totally disabled until May 8. However,
he notes elsewhere that McCarthy returned to
work May 8. McCarthy's payroll records indicate
that his first day of absence was February 12 and
that he returned to work on May 8, 2003.

[***5]

In response to the order of payment, the MBTA's
payroll department informed its workers' compensation
department that McCarthy had already been paid in full
for the period in question in that he had used his sick and
vacation time to maintain his income. n4

nd4 McCarthy collected $ 16,590.06 in sick
and vacation time for the period, accounting for
100% of his salary. The judge's order of workers'
compensation benefits amounted to $ 10,132.19,
including interest. Thus, the MBTA contends that
McCarthy was overpaid. The MBTA acknowl-
edges that it allows employees who receive
workers' compensation to supplement the sixty
percent of their salary received through workers'
compensation with sick time (but not vacation
time) for the remaining forty percent, resulting in
an injured employee recovering his full salary.

At this point, a dilemma presented itself. On the one
hand there was an order to pay McCarthy a set amount of
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money (sixty percent of his salary). See G. L. ¢. 152, §
34. However, [***6] that money and more (his full sal-
ary) had already been paid to McCarthy. Rather than
return to the administrative judge to address the issue, n3
Kevin Sullivan, the MBTA's senior manager of payroll
accounting instructed the workers' compensation depart-
ment [*¥544] (1) to withhold $ 9,596.65 or sixty percent
of what the employee had received from the workers'
compensation payment; and (2) in return, to reimburse
McCarthy's sick bank for that same amount, $ 9,596.65
(35.14 sick days). This procedure was followed, and
within fourteen days of the conference order McCarthy
received a check for $ 535.54, which represented a small
discrepancy in the payments. n6

n5 Months later, on November 19, 2003, the
MBTA requested an emergency status conference
with the administrative judge to address its prob-
lem with the July 16, 2003, order. The MBTA
also sent a letter to McCarthy's counsel address-
ing the "double recovery” issue, indicating that
the "double” recovery ordered in this case was
contrary to MBTA payroll procedure, although it
is not addressed in the collective bargaining
agreement. The MBTA indicated to McCarthy's
counsel that it was willing to enter into a § /9
agreement pursuant to G. L. ¢. 152, § 19, with
McCarthy or it would initiate recoupment pro-
ceedings, which it never did.

[***7]

n6 This sum represented the $ 10,132.19 or-
dered minus the $ 9,596.65 reimbursed to the
payroll department. We are unable to reproduce
exactly the calculations that led to the said
amounts in this case, but note again that these are
not challenged by the parties. See note 2, supra.

[**231] The MBTA appealed the conference order
for a de novo determination. G. L. ¢. 152, § [0A(3). A
hearing was held before the same administrative judge
on January 22, 2004, followed by the deposition of Dr.
Sheehan on February 27, 2004. Prior to the hearing,
McCarthy was permitted to request the assessment of a
penalty against the MBTA, pursuant to G. L. ¢. 152, §
8(1).

In his decision issued on June 24, 2004, the adminis-
trative judge affirmed his order of § 34 temporary total
disability compensation from February 12 to May 7,
2003, and for payment of all reasonable and necessary
medical expenses. In addition, the judge awarded
McCarthy a penalty of $ 10,000 for the MBTA's late
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payment of workers' compensation benefits and awarded
McCarthy's counsel $ 4467 in attorney's [***8] fees,
plus reasonable cxpenses.

On June 28, 2004, the MBTA appealed this decision
to the reviewing board, arguing that the benefits ordered
by the judge pursuant to G. L. ¢. 152, § 34, would be
sixty percent over and above the payments the employee
already received during his period of incapacity. n7 The
MBTA further stated that "{t}he Self-Insurer perceived
the Conference Order as merely awarding a credit for
payments it already forwarded on account of, or in lieu
of, the worker's compensation benefits.” Thus, the
MBTA [*545] claims, it complied with the administra-
tive judge's order, and consequently, the $ 10,000 penalty
pursuant to G. L. ¢. 152, § 8(1), was not warranted.

n7 The MBTA reasoned that by utilizing his
sick time and vacation time, McCarthy had al-
ready received 100% of his salary during the pe-
riod he was incapacitated. If he additionally was
paid § 34 benefits, as per the order of the judge,
McCarthy would receive an additional sixty per-
cent of his salary, amounting to a total recovery
of 160% of his salary for the period of his ab-
sence.

The reviewing board affirmed the administrative
judge's decision, ruling that "[w]e need not review the
detailed discussion of 'double recovery' set out in the
decision, because we consider the topic and premise to
be wholly beside the point. This is a straightforward §
8(1) case about the failure of the self-insurer to make ‘all
payments due an employee' under the explicit terms of a
conference order.” n§

n& Concerning the MBTA's perception of the
conference order as a "credit for payments it al-
ready forwarded.” the reviewing board opined,
correctly in our view, that "nothing of the sort
was ordered therein.”

On appeal, the MBTA again argues that allowing
McCarthy to receive an excessive recovery would allow
him to profit from his injury, contrary to public policy,
and sets a bad precedent. Further, it asserts that
McCarthy was made whole when his sick time was cred-
ited, and he received a check for $ 535.54 in response to
the judge's conference order. Lastly, the MBTA claims
that it is entitled to different [***10] treatment, because
as a self-insurer, "sick pay benefits at the MBTA are not
derived from a source other than the insurer.” n9 Conse-
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quently, the MBTA challenges the reviewing board's
determination that the issue of excessive recovery is ir-
relevant as against the weight of the evidence. Likewise,
it challenges the imposition of the $ 10,000 penalty pur-
suantto G. L. ¢. 152, § 8(1), as its actions complied with
the judge's order within the fourteen-day period required
under that section,

n9 In a case involving an employer that pur-
chases workers' compensation insurance through
a third-party insurance company, a workers' com-
pensation award 1s paid by the insurance com-
pany, not the employer, as in the present case in-
volving a self-insurer.

[¥*232] Discussion, The Workers' Compensation
Act does not distinguish between self-insurers and those
employers covered by third-party insurance companies.
"The term 'insurer' . . . shall include, wherever applica-
ble, a self-insurer .. .." G. L. ¢. 152, § 1(7) [¥**11] , as
amended by St. 1986, c. 662, § 5. Moreover, G. L. c.
152, § 25E, as amended through St. 1986, ¢. 662, § 21,
states, in pertinent part, that "[w]orkers' compensation
self-insurance groups shall be subject to all provisions of
this chapter [*546] and all regulations promulgated
hereunder governing the conduct of insurers with respect
to the payment of workers' compensation benefits, and
shall be subject to all fees, fines, penalties and assess-
ments levied upon insurers for failure to comply with the
claim procedures of this chapter.” Thus, the assertion that
the MBTA is entitled to different treatment because of its
status as a self-insurer fails by reason of the explicit lan-
guage of the statute.

Next we address whether the MBTA complied with
the order issued by the administrative judge on July 16,
2003, in such a way that the statutory penalty pursuant to
G. L c 152, § 8(1), was not triggered. General Laws c.
152, § 8(1), as amended through St. 1991, ¢. 398, § 23,
provides in pertinent part: "Any failure of an insurer to
make all payments due an employee under the terms of
an order . . . shall result in [***12] a penalty of . . . ten
thousand dollars if not made within ninety days."

The MBTA does not dispute that it did not pay
McCarthy the amount ordered, $ 10,132.19. Instead, the
MBTA claims that it complied with the order when, as
its senior manager of payroll accounting, Kevin Sullivan,
testified, "I took the liberty of saying that [McCarthy]
was prepaid out of the judge's order and basically what I
did was I requested [the workers' compensation depart-
ment] to pay me back that money. And, in turn I credited
Mr. McCarthy's sick bank for 34.15 days, not the actual
money, but the actual days which he could use [at] a later
date in his career.”
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This form of "self-reimbursement” did not comply
with the terms of the administrative judge's unequivocal
order that "the insurer . . . pay the claimant temporary
total incapacity compensation.” nl0 As a result, the ad-
ministrative judge and the [*547] reviewing board did
not commit error in ruling that the employer failed to
comply with the administrative judge's order of July 16,
2003.

nl0 The Workers' Compensation Act "sets
up a system of money payments for the loss of
earning capacity sustained by an employee by
reason of a work-connected injury." Gunderson's
Case. 423 Mass. 642, 644, 670 N.E2d 386
(1996). quoting from Locke, Workmen's Com-
pensation § 301, at 344 (2d ed. 1981). See
Gillen's Case. 215 Mass. 96, 99, [02 N.E. 346
(1913), Sullivan's Case, 218 Mass. 141, 143, 105
N.E. 463 (1914) (objective of the workers' com-
pensation act is to "give compensation for a total
or partial loss of the capacity to earn wages"). As
such, it may be asserted that the MBTA's solu-
tion, which did not provide a cash payment, was
improper. Regardless, the proper avenue was pre-
senting its plan to the judge, not implementing it
in contravention of his order.

[***]13)

The MBTA's failure "to make all payments due an
employee under the terms of an order," triggered the
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statutory penalty set forth in G. L. ¢. 152, § 8(1). See
Eastern Cas. [ns. Co. v. Roberts, 52 Mass. App. Ct. 619,
621, 755 N.E.2d 776 (2001) ("Effective December 24,
1991, . . . the Legislature amended G. L. c¢. 152, § 8(/),
thereby providing a statutory penalty for certain late
payments"). The language of § 8(/) is clear and does not
need to be "enlarged or limited by construction."
Gateley's Case, 415 Mass. 397, 399, 613 N.E.2d 918
(1993). As per that statute, the $ 10,000 penalty was trig-
gered [**233] when the MBTA failed, for more than
ninety days, to pay the McCarthy the amount specified in
the administrative judge's order. nl 1

N11 Whether McCarthy was entitled by stat-
ute or through his collective bargaining agree-
ment to retain the funds previously received dur-
ing his incapacity, or whether the MBTA may
have recouped all or some of this money, is not
before us. It does not appear from the record that
the MBTA attempted to recover these funds in
any way other than through the course of its uni-
lateral self-reimbursement.

[***14]

Decision of the reviewing board affirmed.
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OPINION:

[*759] [**1081] LENK, J. After being employed
by Norfolk County for sixteen years, Pamela Masson-
Smith (claimant) left her job as a bookkeeper with the
Norfolk County Retirement System (employer) [*760]
at the end ot 2002, She did so solely because of the con-
flict between her work hours and her child care responsi-
bilities. Her application for unemployment benefits was
initially denied by the Division of Employment and
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Training (division) because the division viewed her de-
parture as having been voluntary and without good cause
attributable to her employer. She appealed, and after an
evidentiary hearing at which the claimant and her super-
visor testified to essentially undisputed facts, the review
examiner determined that the claimant was entitled to
benefits because her departure from work was rendered
involuntary by "urgent, compelling and necessitous rea-
sons within the meaning of [G. L. ¢. 151A, § ] 25(e)(1)."
[***2] The division's board of review denied the em-
ployer's application for review, thus adopting the review
examiner's decision. See G. L. c¢. 15IA, § 4I(c). The
employer's appeal to the District Court met with more
success, with the judge setting aside the board of re-
view's decision as unsupported by substantial evidence.
The claimant now appeals from the judge's decision.

The uncontroverted facts are these. The claimant
worked as a full-time employee of the county for sixteen
years, the last four as a bookkeeper for the defendant
employer. She was valued as an employee who did
"good work." While employed by the county, the claim-
ant also worked nights for more than ten years waitress-
ing at different restaurants.

In connection with the birth of her first child, the
claimant requested and was granted a paid six-month
maternity leave, which began November 18, 2001. She
returned to her job part-time in April, 2002, six weeks
earlier than required, in order to accommodate her em-
ployer's needs; she worked two days per week until mid-
May, when her maternity leave was exhausted. For a
brief time after that, she resumed her former full-time
schedule (forty [¥***3] hours per week, Monday through
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Friday, 8:00 [**1082] A.M. to 4:00 P.M.) but could not
sustain it. Because of child care responsibilities for her
six month old daughter, she asked for a three day per
week schedule. The employer reluctantly acquiesced on
a temporary basis, choosing to pay the claimant as a full-
time employee while deducting two days a week from
her accrued vacation time. In the fall, when the claim-
ant's accrued vacation time was nearly used up, the em-
ployer advised [*761] her that she would soon be re-
quired to return to a full-time schedule,

The claimant told her employer that she could not
work her former full-time schedule because she was un-
able to find suitable day care for her baby for more than
three days a week. Her husband was a self-employed
electrician working days who was unavailable until late
in the afternoons to care for their child. Her mother and
mother-in-law also worked, as did close friends, and all
were unavatlable. The claimant's sister was willing to
watch the baby but, because of her own child care obli-
gations and pregnancy, could not do so more than three
days a week. The claimant also looked into commercial
day care, n2 but in addition to being [***4] unable to
find affordable care, she did not want to put her then ten
month old child in care of that type: "She was too little.”
In addition, the claimant had a one-hour commute each
way between her home in Mendon and her job in Canton.

n2 The claimant provided no details as to
what commercial day care alternatives she had
explored or as to the quality, availability, and cost
of local day care for infants. The employer, how-
ever, did not cross-examine the claimant as to
such matters and did not argue the point to the
review examiner.

The claimant offered to work three days a week at
her employer's office and two other days from home, or
in the evenings, or on weekends. The employer declined.
Feeling that she "had to leave" but "didn't want to leave”
her job so that she could take care of her child, the
claimant gave her employer six weeks' notice and left on
November 29, 2002. n3

n3 Thereafter the claimant sought full-time
work as a waitress or as a clerical person with a
flexible schedule that would not require her to
work daytime hours more than three weekdays
per week.

36

In concluding that the claimant was entitled to bene-
fits under G. L. c. 151A, § 25(e)(!), the review examiner
reasoned as follows:

"The claimant was not discharged.
She initiated this separation. Whether she
is entitled to benefits will therefore be de-
termined in accord with the provisions of
§ 25(e)(1). Section 25(e)(2) is not appli-
cable in this case.

"Under § 25(e)(1), the claimant has
the burden of [*762] proof. She must
show by substantial and credible evidence
either that her voluntary leaving was for
good cause attributable to the employer or
that her leaving was rendered involuntary
due to urgent, compelling and necessitous
reasons.

"It is clear that the employer acted
reasonably in this case. The employer has
the right to operate its business as it sees
fit. It hired the claimant to fill a full time
position. It was under no obligation to
modify the hours of that position to ac-
commodate the claimant's changed cir-
cumstances. Although the employer chose
to modify her hours for a period of time, it
was not required to continue to do so. The
parties agreed that no new contract of hire
was negotiated when the claimant's hours
were temporarily [***6] changed; no
new promises were made. The claimant’s
leaving was not for good cause attribut-
able to the employer within the meaning
of § 25(e)(1).

[¥*1083] "The claimant did meet
her burden of proof in showing that her
leaving was rendered involuntary due to
urgent, compelling and necessitous rea-
sons. The claimant was unable to locate
any daycare that was satisfactory within
her personal standards that would have
permitted her to work the full time hours
the employer demanded that she work.
There were no alternative shifts or flex
hours within the employer's organization
that would have permitted her to put in a
full time workweek. Her leaving work
was therefore rendered involuntary due to
urgent, compelling and necessitous rea-
sons within the meaning of § 25(e)(/).

“This review examiner did not feel it
was necessary to address the issue of
whether the claimant had a right to make
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the choices that she made. Whether the
claimant has the right to restrict the hours
when she makes herself available to work
is an independent and separate issue from
the one posed by the determination at
hand. See the second 'Note to Local Of-
fice' below.[n4]

[¥763] "The claimant is therefore
not subject to disqualification [¥*¥*7] and
she is entitled to benefits."

nd In the "Note to Local Office," the review
examiner indicated that the claimant had testified
to self-imposed limits on availability that pre-
vented her from accepting employment requiring
her to work a daytime shift more than three
weekdays per week. The review examiner re-
ferred to the local office for investigation and de-
termination the matter of the claimant's eligibility
under G. L. ¢. 151A, § 24(b).

On appeal, the claimant maintains that the District
Court judge erred in concluding that the board of re-
view's decision was unsupported by substantial evidence.
She contends that the review examiner had before him
uncontroverted evidence that she left her job for compel-
ling personal reasons -- to fulfil child care responsibili-
ties -- after having first taken reasonable steps to pre-
serve her employment, which the review examiner was
entitled to accept as such. This met her burden of proving
that her work separation was involuntary and that [¥**8]
she was entitled to benefits.

The employer takes the opposite view, maintaining
that the claimant had not shown her work separation to
be anything but a purely voluntary choice on her part, a
product of her subjective belief that commercial day care
was not suitable in the circumstances and a mere per-
sonal preference that her baby be cared for by family
members or close friends. The employer contends that
the claimant failed to show that she "had no choice but to
leave work” and did not offer "objectively reasonable”
reasons of an urgent, compelling or necessitous nature
for leaving her job. In view of this, as well as the review
examiner's failure to make findings as to the "objective
reasonability” of the claimant's conduct, the employer
argues that the judge was correct to set aside the review
examiner's decision as being unsupported by substantial
evidence. The employer also contends that, even if we
conclude that the review examiner's decision as to G. L.
c. 151A. § 25(¢)(!). was supported by substantial evi-
dence, it nonetheless cannot stand because the review
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examiner failed to address the question of the claimant's
availability for work under [***9] G. L ¢ I5/A, §
24(b), given the restrictions she has placed on her work
hours.

Discussion. Our review of the board's decision must
"give due weight to the [agency's] experience, technical
competence, and specialized knowledge[,] . . . as well as
to the discretionary authority conferred upon it." O'Brien
v. Director of the Div. [¥764] of Employment Security,
393 Mass. 482, 486, 472 N.E.2d 253 (1984), quoting
from G. L. ¢. 304, § 14(7). We do not act as a fact finder
in employment [**1084] security cases, because it re-
mains "the agency's responsibility to weigh the evidence,
find the facts, and decide the issues." Manias v. Director
of the Div. of Employment Security, 388 Mass. 201, 205,
445 N.E.2d 1068 (1983). See Guarino v. Director of the
Div. of Employment Security, 393 Mass. 89, 92, 469
N.E.2d 802 (1984). Our limited function is to determine
whether the board of review applied correct legal princi-
ples in reaching its decision, whether the decision con-
tains sufficient findings to demonstrate that the correct
legal principles were applied, and whether those findings
were supported by substantial evidence within the mean-
ing of [¥**10] G. L. ¢. 30A, § 14(7)e). See Guarino v.
Director of the Div. of Employment Security, supra at
92-93, O'Brien v. Director of the Div. of Employment
Security, 393 Mass. at 485.

We begin by reviewing the fundamental legal prin-
ciples the board of review must apply. The unemploy-
ment compensation statute in general, and the element of
voluntariness included in G. L. ¢. I151A, § 25(e)(), in
particular, serve the purpose of "avoiding temporary dis-
qualification for persons who for compelling personal
reasons are forced to give up an otherwise available posi-
tion. . . . The grant of benefits to unemployed persons is
not premised on the concept of employer fault." Ray-
theon Co. v. Director of the Div. of Employment Security,
364 Mass. 593, 596, 307 N.E.2d 330 (1974). "The
broader purpose of the law is to provide temporary relief
for those who are realistically compelled to leave work
through no 'fault' of their own, whatever the source of the
compulsion, personal or employer-initiated." Ibid. The
"dominant policy of the statute . . . is simply to allow
benefits to an employee who is [¥**11] unwillingly out
of work and without current earnings and unable to find
work appropriate to his employment capacity." Director
of the Div. of Employment Security v. Fitzgerald, 382
Mass. 159, 164, 414 N.E.2d 608 (1980). The statute itself
provides that it is to "be construed liberally in aid of its
purpose, which purpose is to lighten the burden which
now falls on the unemployed worker and his family.” G.
L.c. I51A, § 74, inserted by St. 1949, c. 290. Reep v.
Commissioner [¥**1085] of the Dept. of Employment &
Training, 412 Mass. 845, 847, 593 N.E.2d 1297 (1992).
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[*¥765] Accordingly, a "wide variety of personal
circumstances.” ibid., have been recognized as constitut-
ing “urgent, compelling and necessitous” reasons under
G. L ¢ I51A § 25(e)(1), which may render involuntary
a claimant's departure from work. These include family
ties that cause a married spouse or nonmarital partner to
leave her employment in order to relocate with her
spouse or partner, see, e.g., Director of the Div. of Em-
ployment Security v. Fingerman, 378 Mass. 461, 464,
392 N.E2d 846 (1979), Reep v. Commissioner of the
Dept. of Emplovment & Training, supra at 849-852;
[***12] pregnancy or pregnancy-related disability, see,
e.g., Dohoney v. Director of the Div. of Employment Se-
curity, 377 Mass. 333, 335-336, 386 N.E.2d 10 (1979);
Director of the Div. of Emplovment Security v. Fitzger-
ald, supra at 161& n.6 ; and domestic responsibilities
including child care, see. e.g., Manias v. Director of the
Div. of Emplovment Securiry, 388 Mass. at 204.

In determining, pursuant to G. L. ¢. 15/A, § 25(e),
whether a claimant's personal reasons for leaving a job
are so compelling as to make the departure involuntary,
the inquiry proceeds on a case-by-case basis. "The nature
of the circumstances in each individual case, the strength
and the effect of the compulsive pressure of external and
objective forces must be evaluated, and if they are suffi-
ciently potent, they become relevant and controlling fac-
tors." Reep v. Conunissioner of the Dept. of Employment
& Training, supra at 848, quoting from Raytheon Co. v.
Director of the Div. of Employment Security, 344 Mass.
369, 373-374, 182 N.E.2d 293 (1962), quoting from
Sturdevant Unemployment Compensation Case, 158 Pa.
Super. 548, 557-558. 45 A.2d 898 (1946). [***13] There
should not be "too narrow a view [taken] of the factors
entering into the determination whether reasons are 'ur-
gent, compelling and necessitous’ within the meaning of
the statute.” Director of the Div. of Employment Security
v. Fingerman, 378 Mass. at 464. Benefits are not to be
denied to those "who can prove they acted reasonably,
based on pressing circumstances, in leaving employ-
ment." Reep v. Commissioner of the Dept. of Employ-
ment & Training. supra at 851.

Because G. L ¢ 151A § 25(e), third par., as
amended through St. 1990, ¢. 177, § 280, provides that a
claimant is not to be disqualified from receiving benefits
pursuant to § 25(e)(!) [*¥766] if she "establishes to the
satisfaction of the commissioner that [her| reasons for
leaving were for such an urgent, compelling and necessi-
tous nature as to make [her] separation involuntary,”
considerable deference is accorded the agency's determi-
nation in this regard. "The statutory exception to dis-
qualification sets a standard calling for an exercise of
judgment which 1s not purely factual. Such a determina-
tion, involving the application of the standard to [***14]
the facts found, brings into play the experience, technical
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competence, and specialized knowledge of the agency.”
Director of the Div. of Employment Security v. Finger-
man, supra at 463.

Prominent among the factors that will often figure in
the mix when the agency determines whether a claim-
ant's personal reasons for leaving a job are so compelling
as to make the departure involuntary is whether the
claimant had taken such "reasonable means to preserve
her employment” as would indicate the claimant's "desire
and willingness to continue her employment.” Rayrheon
Co. v. Director of the Div. of Employment Security, 364
Mass. at 597-598. See Dohoney v. Director of the Div. of
Employment Security, supra at 336. Contrary to the em-
ployer's suggestion, it is not necessary that a claimant
seeking to prove that she left her job involuntarily estab-
lish that she had "no choice to do otherwise." "This
statement disregards our cases which recognize that un-
employment compensation benefits should not be denied
to one who leaves her employment for what she reasona-
bly believes are compelling reasons . . . ." Fergione v.
Director of the Div. of Employment Security, 396 Mass.
281, 284, 485 N.E.2d 949 (1985). [¥**15] The relevant
standard is the claimant's "reasonable belief," ibid., and
"ordinarily the agency must make findings as to the rea-
sonableness of a claimant's belief that she left her em-
ployment for a compelling reason.” Leone v. Director of
the Div. of Employment Security, 397 Mass. 728, 732
n4, 493 N.E.2d 493 (1986).

Turning to the matter at hand, the District Court
judge concluded, without explanation, that the board of
review's decision was unsupported by substantial evi-
dence. The employer echoes this view, suggesting that
the claimant failed to meet her purported burden of es-
tablishing that, before leaving her job, she had suffi-
ciently explored commercial day care options. The
[*767] employer dwells on the claimant's testimony that
she preferred to have her baby cared for by family and
friends because she thought the child "too little" for
commercial day care. Downplaying the claimant's testi-
mony, albeit of a general nature, see note 2, supra, that
she had looked into commercial day care and found it
very expensive, the employer instead maintains
[**1086] that the claimant "categorically refused to con-
sider commercial day care for her child . . . and insisted
on remaining home with the [***16] child at all times
when family members were unavailable,” and, further,
that her "self imposed refusal to consider commercial
day care" before leaving her job was a decision based on
"preference, not economic necessity.” Characterizing this
variously as a "subjective” decision based on the claim-
ant's "child rearing preferences, not economics," the em-
ployer urges that her conduct cannot be thought "objec-
tively reasonable” because, by not pursuing -- and, if
available, securing -- a commercial day care alternative,
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the claimant has simply not shown that she was "com-
pelied” to stay home with her child and that she had "no
choice but to leave work." nS

nS The employer calls our attention in this
regard to decisions in certain other jurisdictions
that have held claimants ineligible for benefits
who failed to seek and, if available, secure com-
mercial child care before resigning their jobs. We
observe that State statutes and decisional law dif-
fer considerably as to the extent to which family
responsibilities are recognized as relevant factors
in ascertaining eligibility for unemployment
benefits. This being said, the decisions cited "are
distinguishable and of no assistance in resolving
the issue. We shall not belabor this opinion by
discussing the decisions." McElderry v. Planning
Bd. of Nantucket, 431 Mass. 722, 725 n.6, 729
N.E.2d 1090 (2000). Neither our statute nor our
case law have conditioned eligibility in this fash-
ion.

[**%17]

There is a sense in which many of the "personal cir-
cumstances” recognized as constituting "urgent, compel-
ling and necessitous” reasons under G. L. ¢. I5/A, §
25(e), have subjective aspects and implicate personal
preferences that may trump purely economic considera-
tions. When. for example, a married spouse or nonmari-
tal partner leaves his or her job to relocate in order to
remain with the spouse or partner who has moved, the
choice is a personal one, subjectively valuing the rela-
tionship over the employment situation, even if a lucra-
tive one. When the work one does is perceived as endan-
gering one's unborn child, the mother's decision to leave
her job elevates the well-being of the fetus over the pay-
check. How, responsibly, to meet [*¥768] the important
obligation of caring for one's child is no different in im-
plicating personal reasons and personal choices.

The key, for benefit eligibility, lies not in character-
izing the decision as personal or subjective rather than as
economic or objective, but in ascertaining whether the
claimant "acted reasonably, based on pressing circum-
stances, in leaving employment." Reep v. Commissioner
of the Dept. of Employment & Training, supra at 851.
[***18] Not all personal reasons involving perceived
family responsibilities will be seen as creating "suffi-
ciently compelling circumstance[s] to render . . . unem-
ployment involuntary.” See, e.g., Uvello v. Director of
the Div. of Employment Security, 396 Mass. 812, 815,
489 N.L2d 199 (1986) ("{a] reasonable person could
conclude . . . that [the claimant's] responsibility for pre-
paring dinner for her husband, forty-three year old
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daughter, son-in-law, and granddaughter was not an ob-
ligation compelling [the claimant] to reject a shift ending
at 6 P.M."). "The nature of the circumstances of each
individual case, and the degree of compulsion that such
circumstances exert on a claimant, must be objectively
evaluated" on a case-by-case basis. Crane v. Commis-
sioner of the Dept. of Employment & Training, 414
Mass. 658, 661, 609 N.E.2d 476 (1993).

We agree with the employer, however, that the
board of review's decision is deficient. Nevertheless, we
disagree that the problem has to do with a lack of sub-
stantial evidence. The deficiency lies instead in the re-
view examiner’s findings and rationale. The review ex-
aminer found that, given the claimant's inability to locate
[**1087] day care [***19] "satisfactory within her per-
sonal standards,” the claimant left her job due to the con-
flict between work hours and child care responsibilities.
The review examiner concluded that this constituted an
urgent, compelling and necessitous reason for her having
done so. The review examiner also stated, however, that
he "did not feel it was necessary to address the issue of
whether the claimant had a right to make the choices that
she made.” The result is a decision that fails to address
certain core matters that are committed to the agency's
"informed judgment." Director of the Div. of Employ-
ment Security v. Fingerman, supra at 464. For example,
did the claimant prove that she "acted reasonably, based
on pressing circumstances” in leaving her job? Reep v.
Commissioner of the [*¥769] Dept. of Employment &
Training, supra at 851. See Fergione v. Director of the
Div. of Employment Security, supra at 284, Leone v. Di-
rector of the Div. of Employment Security, supra at 732
n.4. It is the agency's responsibility expressly to decide
this, not ours. Manias v. Director of the Div. of Employ-
ment Security, supra at 205. [¥**20]

While the evidence at the hearing before him was
undisputed, the review examiner nonetheless had the
benefit of observing the claimant as she gave testimony.
Her demeanor may of course factor into the "exercise of
judgment which is not purely factual” that the review
examiner is called upon to make, set as it is against the
backdrop of "the experience, technical competence, and
specialized knowledge of the agency." Director of the
Div. of Employment Security v. Fingerman, supra at 463.
Although it is not made clear in the decision, it may be
that the review examiner took into account when reach-
ing his decision the claimant's longstanding employment
history as a valued employee, her accommodation of the
employer by returning early from her maternity leave,
and her willingness to exhaust accrued vacation time to
juggle work and child care responsibilities. The reason-
ableness of the claimant's efforts should be evaluated in
light of the relevant circumstances, and the foregoing
could well be relevant considerations in determining
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whether the claimant had taken reasonable steps to pre-
serve her job.

It may also be, though not so stated in the decision,
that the review [***21] examiner took into account the
age of the child in evaluating the reasonableness of this
claimant's efforts to locate suitable child care. The cir-
cumstances of cach case must be individually assessed;
the needs and demands of children and the employment
circumstances of their parents vary so greatly that uni-
versally applicable rules defy easy formulation. In any
event, the extent to which the mother of a baby must, in
order to preserve her job, investigate and accept com-
mercial day care in addition to ascertaining the availabil-
ity of family and friends is a question the board of re-
view, not the court, should determine in the first in-
stance. The distance between home and work and the
affordability of available commercial day care could also
be factored into the requisite assessment whether the
claimant [*770] reasonably believed that she left her job
for compelling reasons.

The review examiner did not make all requisite find-
ings and did not sufficiently explain his reasons or the
evidence underlying his decision. n6 "Without findings
on all material issues, this court cannot exercise its ap-
pellate function." Uvello v. Director [¥**1088] of the
Div. of Employment Securiry, supra at 816. [¥*¥*22] In
the absence of "sufficient subsidiary findings to demon-
strate that correct legal principles were applied,” ibid.,
quoting from Lycurgus v. Director of the Div. of Em-
plovment Security, 391 Mass. 623, 626-627, 462 N.E.2d
326 (1984), the decision cannot stand.

n6 This is true as to the determination of
both the involuntariness of the claimant's separa-
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tion from employment pursuant to G. L. ¢. 15/A,
§ 25(e)(1), and the claimant's availability for
work pursuant to § 24(b). In order to obtain un-
employment compensation, the claimant must
satisfy both requirements. The review examiner
was seemingly reluctant to receive evidence on
the latter issue at the hearing for reasons that are
not clear to us, though some evidence was none-
theless taken. He thereafter declined to make a
determination on the matter, referring it to a "lo-
cal office."

In view of this, we think the proper course is to re-
mand the matter to the board of review for further pro-
ceedings consistent with this opinion. [***23] G. L. c.
30A, § 14(7). G. L. c. 151A, § 42. See Conlon v. Direc-
tor of the Div. of Employment Security, 382 Mass. 19,
24-25, 413 N.E.2d 727 (1980), Manias v. Director of the
Div. of Employment Security, supra at 205-206. The
board of review may rest on the record in considering
both the reasonableness of the claimant's conduct for
purposes of G. L. c. 151A, § 25(e)(1), and her availabil-
ity for work under § 24(b), and in articulating what it
concludes as to both and why. "Alternatively, the board
of review may [take additional evidence or] send this
matter back to the review examiner for findings and a
determination on the evidence in the record or for an
evidentiary hearing on the issues raised.” /d. ar 206.

We therefore reverse the order of the District Court.
A new order shall enter remanding this matter to the
board of review for further proceedings consistent with
this opinion.

So ordered.
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OPINION:

[**330] [*757] SPINA, J. Joanne Silvestris and
Valerie Goncalves (collectively, plaintiffs) are teachers
in the technical division of Tantasqua regional high
school (Tantasqua). n2 On July 14, 1999, each filed a
discrimination charge against the Tantasqua regional
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school district (school district) with the Massachusetts
Commission Against Discrimination [**%*2] (MCAD),
claiming that the school district had violated the Massa-
chusetts antidiscrimination statute, G. L. ¢. 151B, and the
Massachusetts Equal Pay Act (MEPA), G. L. c. 149, §
105A, by "failing to pay [them] salary and benefits equal
to what male employees received from work of compa-
rable character." Eleven months later, Silvestris and
Goncalves each filed a complaint against the school dis-
trict in the Superior Court, alleging only that the school
district's conduct in paying them less than their male
colleagues constituted wage discrimination in violation
of MEPA. The thrust of the plaintiffs' allegations was
that, when they were hired by the superintendent of
schools for the school district (superintendent), their
starting salaries were set lower than the starting salaries
of male teachers in the technical division because they
were given less credit for their prior work experience. In
its answer to each complaint, the school district asserted,
as an affirmative defense, that the plaintiffs’ actions were
barred by the applicable statute of limitations. In re-
sponse to a motion of the school district, agreed to by the
plaintiffs, the two actions were consolidated. [***3]

n2 Tantasqua has both an academic and a
technical division. The technical division is, in
essence, a vocational school.

[**331] The plaintiffs then amended their com-
plaints to add claims alleging that the school district's
conduct in establishing their starting salaries had violated
G. L. ¢ I51IB and the Massachusetts [*758] Equal
Rights Act (equal rights act), G. L. ¢. 93, § 102. The
school district again raised the statute of limitations as an
affirmative defense in its answers. The parties presented
their evidence to the judge in a jury-waived trial. At the
close of all the evidence, the plaintiffs' claims under the
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equal rights act were dismissed pursuant to Mass. R. Civ.
P. 41 (b) (2), 365 Mass. 803 (1974). After the judge
made findings of fact and conclusions of law pursuant to
Mass. R. Civ. P. 52 (a), as amended, 423 Mass. 1402
(1996), he entered judgment for the school district with
respect to the plaintiffs’ [***4] claims under G. L. c.
1518, and stated that, after a further hearing on damages,
judgment would enter for the plaintiffs on their MEPA
claims. He concluded that the plaintiffs' charges had been
timely filed with the MCAD, and that the school district
had engaged in wage discrimination in violation of G. L.
¢. 149, § 105A, by failing to give the plaintiffs credit for
their prior work experience in a manner that was compa-
rable to the way in which male teachers had been given
credit for prior work experience. The judge subsequently
awarded damages in the amount of $ 60,370 to Silvestris,
damages in the amount of $ 115,811.44 to Goncalves,
and attorney's fees and costs in the amount of $
42.893.08. n3

n3 The judge initially awarded damages in
the amount of $ 30,185 to Silvestris, and damages
in the amount of $ 57,905.72 to Goncalves. How-
ever, the judge then allowed the plaintiffs’ motion
to amend the judgment to allow them to recover
liquidated damages in accordance with G. L. ¢
149. § 105A ("Any employer who violates any
provision of this section shall be liable to the em-
ployec or employees affected in the amount of
their unpaid wages, and in an additional equal
amount of liquidated damages"). As such, the
Judge issued an amended judgment awarding the
plaintiffs damages in the amounts of $ 60,370 and
$ 115.811.44, respectively.

The school district appealed from the judgment in
favor of the plaintiffs on their MEPA claims, including
the allowance of liquidated damages and the assessment
of legal fees, and the cases were transferred from the
Appeals Court on our own motion. n4 The school district
now contends that (1) the plaintiffs' MEPA claims were
barred by the statute of limitations; (2) the judge's find-
ings that the plaintifts were paid less than their [*759]
male colleagues for prior experience were clearly erro-
neous: (3) the judge erred in calculating the plaintiffs’
damages by awarding back pay to their dates of hire,
rather than limiting back pay to the six months preceding
the filing of their MCAD charges and by using the
maximum salary level when calculating their back pay;
and (4) the judge erred in calculating the amount of at-
torney's fces by failing to take into consideration the fact
that the school district prevailed on two of the plaintiffs’
three claims, and by failing to deduct allegedly vague,
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duplicative, and unreasonable fees. For the reasons that
follow, we now vacate the judgment in favor of the
plaintiffs on their wage discrimination claims and direct
the entry of judgment for the school [***6] district on
those claims.

n4 We acknowledge the amicus briefs filed
by Associated Industries of Massachusetts, the
Massachusetts Chapter of the National Employ-
ment Lawyers Association, and the Attorney
General.

|. Statutory framework. General Laws c. 149, §
105A, states, in pertinent part:

"No employer shall discriminate in any
way in the payment of wages as between
the sexes, or pay any person in [**332]
his employ salary or wage rates less than
the rates paid to employees of the oppo-
site sex for work of like or comparable
character or work on like or comparable
operations; provided, however, that varia-
tions in rates of pay shall not be prohib-
ited when based upon a difference in sen-
lority. Any employer who violates any
provision of this section shall be liable to
the employee or employees affected in the
amount of their unpaid wages, and in an
additional equal amount of liquidated
damages."

The purpose of this statute is "to remedy pay inequities
between male and female [***7] employees in compa-
rable positions." Jancey v. School Comm. of Everett, 421
Mass. 482, 497, 658 N.E.2d 162 (1995), S.C., 427 Mass.
603, 695 N.E.2d 194 (1998).

2. Factual background. Teacher salaries at Tantasqua
are governed by the provisions of a collective bargaining
agreement (agreement). n5 The agreement states, in rele-
vant part: "Initial salary levels of teachers new to the
[school district] shall be set by the [s]uperintendent in
accordance with existing salary schedules.” The superin-
tendent assigns each new teacher a level [*760] and
year designation from the salary schedule set forth in an
appendix to the agreement, which is based on a matrix
reflecting educational achievement and years of experi-
ence. Level I covers one through three years of experi-
ence, Level II covers four through nine years of experi-
ence, and Level III covers ten and more years of experi-
ence. A teacher would progress through the levels in
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increments equal to the number of years taught. For ex-
ample, the designation "Level I, Year 1" would signify
that a teacher was in his or her first year of teaching,
whereas the designation "Level II, Year 5" would signify
that a teacher was in his or her fifth year [***8] of
teaching. While an entry-level teacher could expect to
reach the maximum salary category of "Level III" in ten
years, a new teacher who began at a higher level (due to
prior experience) could expect to reach the maximum
salary category sooner, depending on the level and year
designation assigned by the superintendent.

n5 The terms of a collective bargaining
agreement cannot override the provisions of G. L.
. 149, § 105A.See G. L. ¢. I50E, § 7.

In June, 1993, Silvestris applied for a newly created
position at Tantasqua as an allied health teacher in the
technical division. The job was designed to prepare stu-
dents for careers in nursing. Silvestris had experience in
this field prior to applying for the Tantasqua position. In
1972, she received an associate's degree in nursing from
Springfield Technical Community College, passed the
State licensing examination, and became a registered
nurse. For the next six years, Silvestris worked as a nurse
at Holyoke [***9] Hospital and provided instruction to
student nurses. n6 In 1980, she took a position with the
Westover Job Corps, where she taught students in the
nursing assistants program and coordinated job-related
training for students already under the direction of em-
ployers. In 1986, Silvestris began a new job at Holyoke
Community College as a job developer, working with
business leaders to establish employment opportunities
for business, computer science, and secretarial science
students. Silvestris remained at Holyoke Community
College for two years. During this same time period, she
attended Westticld State College, from which she re-
ceived a bachelor of science degree in occupational edu-
cation in 1991. Silvestris [¥*333] also obtained a voca-
tional teaching certificate in the field of allied health.

n6 Before becoming a registered nurse in
1972, Silvestris had worked for three years at
Holyoke Hospital as a licensed practical nurse.

[*761] After interviewing for the position at Tan-
tasqua in June, 1993, with the director of its technical
[***10] division, Silvestris met with the superintendent,
David Roach, to discuss her educational background, her
prior work experience, and her salary. According to
Sitvestris, the superintendent said that she would receive
credit for her teaching time at the Westover Job Corps

because it involved the nursing assistants program and
because the students there were generally the same age
as high school students. However, she would not get
credit for her time at Holyoke Community College be-
cause that was postsecondary experience. Further, ac-
cording to Silvestris, the superintendent told her that the
school district did not give credit for prior work experi-
ence "in the trade.”

On July 19, 1993, the superintendent notified Silves-
tris that she would be hired for the 1993-1994 school
year, that she would be placed in the "vocational certifi-
cate plus bachelor's degree” education category, and that
her starting salary would be established at "Level II,
Year 6." n7 This meant that she was given credit for five
years of experience. Silvestris accepted a contract with
the school district. At the time she was hired, there were
six male teachers and no female teachers in the technical
division, and she [***11] had the highest starting salary
of any teacher who had been hired for the technical divi-
sion to that point in time. Silvestris's ongoing job respon-
sibilities were essentially the same as those of her male
colleagues, although she was charged initially with the
task of developing the allied health program for the
freshmen and sophomore classes and securing its certifi-

" cation by the Department of Public Health and the De-

partment of Education. n8 In 1997, Silvestris reached
[*762] "Level III" status, the highest classification, and
she has remained in that salary category.

n7 The position for which Silvestris was
hired was 80% of a full-time job during the 1993-
1994 school year because it was a newly created
position. She accepted this arrangement. In sub-
sequent school years, Silvestris worked 100% of
a full-time position.

n8 Other teachers, including male teachers,
who were hired to begin new programs in the
technical division were also charged with the task
of getting their respective programs certified by
the State. Teachers who are hired to develop new
programs have fewer classroom or student-and-
teacher connections. They spend the majority of
their time during the school day writing the new
curriculum. Once the program has been certified,
those teachers then do more teaching than pro-
gram development.

[***12]

In June, 1995, Goncalves applied for a position at
Tantasqua as an allied health teacher in the technical
division. Like Silvestris, she had experience in the field
of nursing prior to applying for this position. In 1975,
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she received a bachelor of science degree in nursing from
Fitchburg State College, passed the State licensing ex-
amination, and became a registered nurse. For the next
four years, Goncalves worked as a nurse at Ludlow Hos-
pital. In 1979, she took a position as a registered nurse at
Mercy Hospital in Springfield where she provided direct
patient care and supervised nursing students. In 1984,
Goncalves began a new job working as a nurse in a pri-
vate medical office. She left private practice in 1994 and
joined the staff of the Hampden County house of correc-
tion. where her duties included providing patient care
and performing health screenings for newly admitted
inmates. In addition, Goncalves taught, for one year, at
the Lower Pioneer Valley Educational Collaborative,
where she prepared students for certification as nursing
assistants and home health aides. Goncalves also ob-
tained [**334] a vocational teaching certificate in the
field of nursing.

After interviewing for the position [***13] at Tan-
tasqua with both the outgoing and incoming directors of
its technical division, Goncalves met with the superin-
tendent, Rosemary Joseph, to discuss her educational
background, her prior work experience, and her salary.
According to Goncalves, the superintendent initially told
her that she would not be given credit for her prior work
experience and, therefore, would be offered a salary
commensurate with that of an entry-level teacher. Gon-
calves did not accept this offer. Subsequently, the outgo-
ing technical director notified Goncalves that she would
be hired for the 1995-1996 school year, n9 that she
would be placed in the "bachelor's degree” education
category, nl(0 and that her starting salary would be estab-
lished at "Level 11, Year 4." This meant that she was
given [*763] credit for three years of experience. Gon-
calves accepted a contract with the school district. At the
time Goncalves was hired, Silvestris was the only other
female teacher in the technical division. Goncalves's on-
going job responsibilities were essentially the same as
those of her male colleagues, although she initially was
charged with the task of developing the new allied health
program for the junior and senior [***14] classes and
securing its certification by the Department of Public
Hcalth and the Department of Education. In 2001, Gon-
calves reached "Level III" status, and she has remained
in that salary category.

n9 The position for which Goncalves was
hired was 80% of a full-time job during the 1995-
1996 school year because it was a newly created
position. She accepted this arrangement. In sub-
sequent school years, Goncalves worked 100% of
a full-time position.

44

nl0 It appears that Goncalves erroneously
was not given credit for having a provisional vo-
cational certificate when she was hired in the
summer of 1995, and that she did not bring this
error to the school district's attention until some
time during the late fall of the 1996-1997 school
year. Goncalves had signed teacher contracts for
the 1995-1996 and 1996-1997 school years that
included this error. The error was corrected in her
contract for the 1997-1998 school year, and Gon-
calves was bumped up to the "vocational certifi-
cate plus bachelor's degree" education category.
According to the superintendent, neither the Tan-
tasqua Teachers' Association nor Goncalves re-
quested that the school district bring the matter of
retroactive compensation before the school com-
mittee of the Tantasqua regional school district
for an affirmative vote. Goncalves received her
full vocational certificate in June, 1998.

In August, 1998, the school district hired Gary
Manuel as a technology teacher at Tantasqua for the
1998-1999 school year. He had four years of prior teach-
ing experience at a public middle school and eighteen
years of work experience as a general contractor. Manuel
was placed in the "master’'s degree plus 30" education
category, and his starting salary was established at
"Level 11, Year 8." Around this time, the plaintiffs spoke
with their male colleagues in the technical division, in-
cluding Manuel, about whether their years of trade ex-
perience had been credited toward teaching experience,
thereby enabling them to start at higher salaries. Based
on these conversations, the plaintiffs came to believe
that, when they were hired, they were started at lower
salary levels than male colleagues with purportedly com-
parable backgrounds. Consequently, on September 22,
1998, the plaintiffs wrote a letter to the president of the
Tantasqua Teachers' Association (association) expressing
their concern that they had been subjected to sexual dis-
crimination when their initial pay grades were estab-
lished. nl1 [**335] In particular, they asserted that
when they were hired, there was no [#764] mention of
their prior [***16] work experience counting toward
teaching experience.

nl1 Although the plaintiffs did not view their
September 22, 1998, letter as a grievance, it was
treated as such by the school district.

After receiving the September 22, 1998, letter, the
association scheduled a "Level Two" grievance hearing
with the superintendent, the purpose of which was to
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hear the plaintiffs’ complaint and their proposed remedy.
nl2 At this point, the plaintiffs did not know the starting
salaries of the other teachers in the technical division,
their levels of educational achievement, or their prior
work expericnce. The grievance hearing was held in No-
vember, 1998, n13 and was attended by the plaintiffs, a
representative from the association, a representative from
the Massachusetts Teachers Association, the superinten-
dent, and the school district's legal counsel. According to
the superintendent, the plaintiffs declined to proceed
with the hearing when they learned of the presence of the
school district's legal counsel. The association [¥**17]
subsequently requested from the superintendent, on sev-
eral occasions, the personnel records of all of the teach-
ers in the school district. In May, 1999, the plaintiffs
received a document listing the names of nine teachers in
the technical division (including themselves), their de-
gree statuses, their positions, their dates of hire, their
level and year designations, and their starting salaries.
nl4 Once they had this specific information, the plain-
tiffs commenced the present actions.

nl2 According to the terms of the 1997-2000
collective bargaining agreement, a "grievance”
was defined as "a complaint, a violation, misin-
terpretation, or inequitable application of any of
the provisions of [the] contract.” A "Level Two"
grievance proceeding meant that the matter had
been referred to the superintendent for review and
disposition.

nl13 The cxact date of this grievance hearing
1s not set forth in the record.

nl4 Neither the exact date the plaintiffs re-
ceived this document nor the reason for the delay
in its distribution is set forth in the record. The
document was dated April 23, 1999. The plain-
tiffs testified that they received it sometime in
May, 1999. For our purposes here, it makes no
difference whether the plaintiffs received it in
April or May, 1999.

[***18]

3. Statute of limitations. The school district first con-
tends that the judge erred in failing to conclude that the
plaintiffs' MEPA claims were barred by the applicable
statute of limitations. It asserts that the plaintiffs were
required to file their complaints with the MCAD within
six months of the alleged discriminatory act. See G. L. c.
I151B. § 5. However, the plaintiffs did not file their
charges with the MCAD until July 14, 1999, which, ac-
cording [¥765] to the school district, was too late. The

45

school district further contends that the judge erred in
determining that the trigger for the statute of limitations
was April, 1999, nl5 when the plaintiffs' suspicions of
discrimination were confirmed by documentary evidence
as to the starting salaries of teachers in the technical divi-
sion. Relying on Cuddyer v. Stop & Shop Supermarket
Co., 434 Mass. 521, 750 N.E.2d 928 (2001), the school
district asserts that the trigger for the statute of limita-
tions should have been the date that the plaintiffs were
aware, or reasonably should have been aware, of the al-
leged discriminatory action. In the school district's opin-
ion, the plaintiffs knew of their claims in September,
[***19] 1998, when they spoke to their male colleagues
about their starting salaries and, then, when they wrote a
letter to the association expressing their concerns. Thus,
the school district argues that it was in September, 1998,
that the statute of limitations began to run on the plain-
tiffs' claims, and their charges [**336] should have
been filed with the MCAD by March, 1999.

nlS See note 14, supra.

The plaintiffs agree with the school district, as do
we, that the governing statute of limitations was six
months. nl6 When they filed their charges with the
MCAD, the plaintiffs alleged that the school district had
discriminated against them in violation of both G. L. c.
151Band G. L. c. 149, § 105A, by failing to pay them in
a manner that was comparable to their male colleagues.
Accordingly, the plaintiffs' claims fell within the purview
of the statute of limitations set forth in c. 151B. General
Laws c¢. 151B, § 5, requires that a complaint alleging
wrongtful conduct [***20] be filed with the MCAD
within six months after the alleged act of discrimination.
nl7 See Cuddyer v. Stop & Shop Supermarket Co., supra
at 531; School Comm. of Brockton v. [¥766] Massachu-
setts Comm’n Against Discrimination, 423 Mass. 7, 10,
666 N.E.2d 468 (1996); Jancey v. School Comm. of
Everett, 421 Mass. 482, 497-498, 658 N.E.2d 162 (1995).
The filing of a timely charge of discrimination with the
MCAD is a prerequisite to the filing of such an action in
the Superior Court. See Cuddyer v. Stop & Shop Super-
market Co., supra at 531 n.1l; Andrews v. Arkwright
Mut. Ins. Co., 423 Mass. 1021, 673 N.E.2d 40 (1996);
Charland v. Muzi Motors, Inc., 417 Mass. 580, 583-584,
631 N.E.2d 555 (1994).

nl6 MEPA has its own one-year statute of
limitations for actions alleging the discriminatory
payment of wages based on sex. General Laws c.
149, § 105A, states that "[a]ny action based upon
or arising under [§ § [05A - [105C], inclusive,
shall be instituted within one year after the date
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of the alleged violation.” Because the applicabil-
ity of this statute of limitations to the plaintiffs’
claims was not raised before the judge, we deem
it waived. Sce Sugarman v, Board of Registration
in Med., 422 Mass. 338, 347, 662 N.E2d 1020
(1996); Kagan v. Levenson, 334 Mass. 100, 106,
134 NE2d 415 (1956).

nl7 In 2002, the limitations period under G.
L. ¢ I5/B, § 5, wasextended from six months to
300 days. See St. 2002, ¢. 223, § 1.

With these general principles in mind, we now con-
sider when the alleged discriminatory acts occurred, and
when the plaintiffs knew that they had been harmed, so
as to determine when the six-month statute of limitations
began to run on their claims. When a cause of action
accrues for purposes of the statute of limitations has not
been defined by the Legislature but has been the subject
of judicial interpretation in this Commonwealth. See
Riley v. Presnell, 409 Mass. 239, 243, 565 N.E.2d 780
(1991), Franklin v. Albert, 381 Mass. 611, 617, 411
N.E.2d 458 (1980). As a general rule, tort actions accrue
at the time the plaintiff is injured. See Joseph A. Fortin
Constr.. Inc. v. Massachusetts Hous. Fin. Agency, 392
Muass, 440, 442, 466 N.E.2d 514 (1984), Cannon v.
Sears. Roebuck & Co.. 374 Mass. 739, 741, 374 N.E.2d
5382 (1978). The untairness of such a rule, however, has
been recognized in actions where the wrong is "inher-
ently unknowable. [***22] " See Mohr v. Common-
wealth, 421 Mass. 147, 155, 653 N.E2d 1104 (1995),
Olsen v. Bell Tel. Labs., Inc., 388 Mass. 171, 175, 445
N.E2d 609 (1983). Accordingly, pursuant to the so-
called "discovery rule." the statute of limitations for a
particular cause of action does not begin to run until the
plaintitf knows, or should have known, that she has been
harmed by the defendant's conduct. See Wheatley v.
American Tel. & Tel. Co., 418 Mass. 394, 398, 636
N.E.2d 265 (1994) (limitations period does not begin to
run in discrimination action until plaintiff knows or rea-
sonably should know of replacement by younger em-
ployee). See also Albrecht v. Clifford, 436 Mass. 706,
714-715. 767 N.E.2d 42 (2002), Franklin v. Albert, supra
[**337] at 6/8-6/9. "One need not apprehend the full
extent or nature of an injury in order for a cause of action
to accrue.” Riley v. Presnell, supra at 243.

Once a detendant raises the statute of limitations as
an affirmative defense and establishes that the action was
brought more than six months from the date of the injury,
the burden of [*767] proving facts that take the case
outside the statute of limitations falls to the plaintiff.
[*¥**23] See id. ar 243-244. In most instances, the ques-

46

tion when a plaintiff knew or should have known of the
existence of a cause of action is one of fact that will be
decided by the trier of fact. See id. ar 247-248, and cases
cited. See also Lindsay v. Romano, 427 Mass. 771, 774,
696 N.E.2d 520 (1998). The appropriate standard to be
applied when assessing knowledge or notice is that of a
“reasonable person in the plaintiff's position." Riley v.
Presnell, supra at 245. See Bowen v. Eli Lilly & Co., 408
Mass. 204, 208-210, 557 N.E.2d 739 (1990).

Here, the school district properly raised the statute
of limitations as an affirmative defense in its answers to
the plaintiffs’ complaints. It demonstrated that any al-
leged discrimination suffered by Silvestris first would
have occurred during the 1993-1994 school year when
she received paychecks pursuant to her initial contract
with the school district that would have reflected a lower
starting salary than the starting salaries received by male
colleagues who purportedly had been given more credit
for prior work experience when they were hired. Cf. Le-
Goff v. Trustees of Boston Univ., 23 F. Supp. 2d 120, 126
(D. Mass. 1998) [***24] (Equal Pay Act, 29 U.S.C. §
206 [d], "violated each time an employee receives a
lower paycheck because of her sex"). Similarly, any al-
leged discrimination suffered by Goncalves first would
have occurred during the 1995-1996 school year when
she received paychecks pursuant to her initial contract
with the school district that would have reflected a lower
starting salary than the starting salaries received by male
colleagues. When the plaintiffs filed their complaints
with the MCAD on July 14, 1999, it plainly was more
that six months from the dates of the alleged unlawful
acts. The burden of proof then shifted to the plaintiffs to
establish facts that would take their action outside this
six-month statute of limitations. See Riley v. Presnell,
supra at 243-244.

The plaintiffs testified that prior to the fall of 1998,
they had no knowledge of the starting salaries of the
other teachers in the technical division, their levels of
educational achievement, or their prior work experience.
The plaintiffs would have had no reason to request such
statistics, and nothing in the record suggests that specific
salary data for individual teachers in [***25] the
[*768] school district (as opposed to the generic salary
matrix set forth in the agreement) was public informa-
tion. It was not until the school district hired Gary
Manuel for the 1998-1999 school year and established
his starting salary at "Level II, Year 8" that the plaintiffs
began to suspect discriminatory payment of wages. That
suspicion triggered conversations with their male col-
leagues about whether they had received credit for their
years of prior work experience, thereby enabling them to
start at various higher salaries than entry-level teachers.
Based solely on these conversations, the plaintiffs came
to believe that, when they were hired, they unlawfully
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were given less credit for their prior work experience
than male teachers.

The judge found that the plaintiffs knew that they
had been harmed by the school district's conduct in
April, 1999, when they [**338] received documentary
evidence supporting their suspicions about salary dispari-
ties. However, based on the letter that the plaintiffs wrote
to the association on September 22, 1998, n18 we con-
clude that they had ascertained sufficient information at
that point to believe that they, as women, had been sub-
jected to discriminatory [#**26] treatment by the school
district when the superintendent established their starting
salaries. Accordingly, September 22, 1998, was the date
when the plaintiffs had reason to know that they had
been harmed by the school district's conduct, and when
the six-month statute of limitations began to run on their
claims.

nl8 In their letter to the association, the
plaintifts stated as follows: "It has been brought
to our attention that several of our male co-
workers, upon being hired, were given their years
of industrial service as credit towards teaching
experience. This automatically placed them at a
much higher salary level than a new teacher, even
though many of them did not hold a bachelor's
degree or full certification. We understand that
technical education has to offer an incentive in
order to secure licensed trades people. However,
when we were hired, there was no mention of in-
dustrial experience being used in place of our
teaching experience. For this reason, we feel that
we were sexually discriminated against during
our hirings."

[*%%27]

The plaintiffs advocate for application of the so-
called continuing violation doctrine to their claims alleg-
ing inequitable payment of wages in violation of G. L. c.
149, § 105A. Such doctrine heretofore has been applied
in this Commonwealth as a limited exception to the six-
month statute of limitations for discrimination claims,
usually those premised on a hostile work [¥769] envi-
ronment. nl9 See Clifton v. Massachusetts Bay Transp.
Auth., 445 Mass. 611, 616-617. 839 N.E.2d 314 (2005);
Cuddyer v. Stop & Shop Supermarket Co., 434 Mass.
521, 540, 750 N.E.2d 928 (2001). Cf. Ocean Spray
Cranberries. Inc. v. Massachusetts Comm'n Against Dis-
crimination, 441 Mass. 632, 642-643, 808 N.E.2d 257
(2004). "This exception for violations of a continuing
nature ‘recognizes that some claims of discrimination
involve a series of related events that have to be viewed
in their totality in order to assess adequately their dis-
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criminatory nature and impact." Id. at 642, quoting
Cuddyer v. Stop & Shop Supermarket Co., supra at 531.
See National R.R. Passenger Corp. v. Morgan, 536 U.S.
101, 115, 122 S. Ct. 2061, 153 L. Ed. 2d 106 (2002)
(recognizing that [¥**28] essence of hostile work envi-
ronment claim is repeated conduct, not separate and dis-
tinct acts). This totality of events approach is not perti-
nent to an unequal compensation claim under G. L. c.
149, § 105A, which is based on discrete acts. An alleged
inequality can be identified on examination of individual
paychecks, rather than on the evaluation of ongoing
wrongful conduct. See, e.g., Pollis v. New Sch. for Social
Research, 132 F.3d 115, 119 (2d Cir. 1997) ("a claim of
discriminatory pay is fundamentally unlike other claims
of ongoing discriminatory treatment because it involves a
series of discrete, individual wrongs rather than a single
and indivisible course of wrongful action").

nl9 This exception to the six-month statute
of limitations, see G. L. ¢. I15IB, § 5, provided
that "[t]he complaint may be filed . . . at any time
within six months after the alleged unlawful con-
duct; provided, however, that the six month re-
quirement shall not be a bar to filing in those in-
stances where facts are alleged which indicate
that the unlawful conduct complained of is of a
continuing nature . . . ." 804 Code Mass. Regs. §
1.10(2) (1999). See note 17, supra.

[*¥**29]

Further, as a general proposition, expanding the con-
tinuing violation doctrine beyond discrimination claims
brought under G. L. ¢. /5/B to unequal wage claims
brought under G. L. ¢. 149, § 105A, would [**339]
eviscerate the one-year statute of limitations set forth in §
105A. See note 16, supra. See also Ocean Spray Cran-
berries, Inc. v. Massachusetts Comm'n Against Discrimi-
nation, supra at 645 (discrete discriminatory act triggers
statute of limitations). For these reasons, we decline to
expand the continuing violation doctrine to unequal wage
claims under G. L. ¢. 149, § 105A. "Because pay claims
do give rise to a [*770] cause of action each time they
occur and are easily identifiable, it is not unreasonable to
expect a plaintiff to file a charge of discrimination within
the limitations period, so long as [the plaintiff] is aware
of the discrimination" (emphasis added). Inglis v. Buena
Vista Univ., 235 F. Supp. 2d 1009, 1028 (N.D. lowa
2002). Cf. National R.R. Passenger Corp. v. Morgan,
supra at 105, 113 (recognizing viability of equitable
principles, such as discovery [***30] rule, to toll time
period for filing charge of discrimination under Title VII
of Civil Rights Act of 1964, 42 US.C. § § 2000e et
seq.). The continuing violation doctrine does not operate
to extend the limitations period in the present case.
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The matter, however, does not end there. The
MCAD's rules of procedure state, inter alia, that "the six
month requirement shall not be a bar to filing in those
instances . . . when pursuant to an employment contract,
an aggrieved person enters into grievance proceedings
concerning the alleged discriminatory act(s) within six
months of the conduct complained of and subsequently
files a complaint within six months of the outcome of
such proceeding(s).” 804 Code Mass. Regs. § 1.10(2)
(1999). n20 Here, the statute of limitations was tolled
when the plaintiffs sent their letter to the association and
it was treated as a grievance by the school district. The
school district has not shown that the filing of the plain-
tiffs' complaints with the MCAD was untimely under
804 Code Mass. Regs. § 1.10(2). n21 Accordingly, the
school district's reliance on the statute of limitations
[***31] as an affirmative defense is unavailing.

n20 In 2004, the six-month filing require-
ment was extended to 300 days. See 804 Code
Mass. Regs. § 1.10(2) (2004).

n2! To the extent that the school district and
the superintendent may not have adhered to the
gricvance procedure set forth in Art. II of the
agreement by completing grievance proceedings
in a timely manner, that fact does not inure to the
benefit of the school district.

4. Wage discrimination. The school district contends
that the judge's findings that the male teachers were
given more credit for previous work experience than the
plaintiffs, thereby allowing male teachers to start at
higher salaries, were clearly erroneous. Therefore, the
school district continues, the plaintiffs were not entitled
to prevail on their claims under G. L. ¢. 149, § 105A. We
agree.

[*771] In reviewing the judge's decision,
"[flindings of fact shall not be set aside unless clearly
erroneous, and due regard shall be [***32] given to the
opportunity of the trial court to judge of the credibility of
the witnesses." Mass. R. Civ. P. 52 (a). See Kendall v.
Selvaggio, 413 Mass. 619, 620, 602 N.E.2d 206 (1992).
"A finding is ‘clearly erroneous' when although there is
evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that
a mistake has been committed.” J.A. Sullivan Corp. v.
Commonwealth, 397 Mass. 789, 792, 494 N.E.2d 374
(1986), quoting United States v. United States Gypsum
Co.. 333 U.S. 364, 395, 68 S. Ct. 525, 92 L. Ed. 746
(1948). "[T]o ensure that the ultimate findings and con-
clusions are consistent with the law, we [**340] scruti-
nize without deference the legal standard which the
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judge applied to the facts." Kendall v. Selvaggio, supra
ar 621,

The plain language of G. L. ¢. 149, § 1054, allows
for variations in rates of pay based on "seniority" and
demonstrates the Legislature's recognition that employers
may offer different levels of compensation based on the
prior experience of their prospective employees. See G.
L.oc 149, § 105A [*¥**33] . At Tantasqua, seniority is
established when the superintendent assigns each new
teacher a level and a year designation as set forth on the
salary matrix in the agreement. The issue here is whether
the plaintiffs were subjected to wage discrimination be-
cause, when they were hired for the technical division,
they were given less credit for prior work experience
than male teachers and, consequently, over the years,
their salaries continued to be below those of their male
colleagues until the salaries for both male and female
teachers equaled out when they all reached the highest
category, "Level 111." This case does not present the issue
whether, once they were hired, male and female teachers
in the technical division were doing "work of like or
comparable character.” G. L. ¢. 149, § 105A.

Pursuant to the terms of the 1994-1997 agreement,
which was in effect at the time Silvestris and Goncalves
were hired, n22 "[i]nitial salary levels of teachers new to
the [school district] [would] be set by the
[sluperintendent in accordance with existing [*772]
salary schedules.” In addition, "[p]revious experience
and hours of graduate credit [would] be evaluated
[¥**34] in relationship to the position being filled." The
agreement did not specify how "[p]revious experience,"
whether it be teaching experience or time the applicant
spent working in a particular profession, should be quali-
tatively evaluated, or how credit for any such experience
should be allocated in determining a new teacher's initial
salary level. The absence of such specific language sug-
gests that it was within the discretion of the superinten-
dent, who presumably had the most experience in this
area, to make those judgment determinations.

n22 While Silvestris was hired during the
summer of 1993, and the 1994-1997 agreement
was dated March 15, 1994, it nonetheless in-
cluded the school district's teachers' salary sched-
ule for the 1993-1994 school year.

Much has been made of the deposition testimony of
Rosemary Joseph, the school district's superintendent
beginning in 1995, in which she stated that her "rule of
thumb" in hiring was to give "two years of experience for
one year of teaching," meaning that two years [***35]
of prior work experience would be credited as one year
of prior teaching experience in order to increase a new



446 Mass. 756, *; 847 N.E.2d 328, **,
2006 Mass. LEXIS 318, ***; [52 Lab. Cas. (CCH) P60,213

teacher's starting salary. However, she also stated in her
deposition. and then at trial. that she looked at work ex-
perience "all things being equal,” which included consid-
eration of the applicant's performance during the inter-
view, the type of position being filled, the quality of the
other candidates, and budgetary constraints. Notwith-
standing the superintendent's articulation of her general
"rule of thumb," the record demonstrates that it was not
used in any clear or consistent way to establish initial
teacher salaries, either for men or women. The superin-
tendent acknowledged as much in her testimony.

The judge rightly found, and we agree, that there
was no clearly defined and articulated standard for how
much credit a new teacher would be given for prior work
experience. However, the judge's related finding that
male teachers were given more credit for prior work ex-
perience than [**341] the plaintitfs was clearly errone-
ous. Based on a close review of the record, we conclude
that the evidence did not support a finding that the super-
intendent's conduct had a disproportionately  [***36]
discriminatory impact on women. The plaintiffs’ starting
salaries were not determined in a manner that violated G.
L oc. 149, § 105A.

When Stephen McGuiness and Alfred Errede were
hired in 1975 to teach industrial arts in the technical divi-
sion, neither [*773] had any prior teaching or work ex-
perience. Accordingly, each was assigned a salary cate-
gory of "Level I, Year 1."

When Maurice Bracken and Donald Manseau were
hired in 1984 to tcach electrical work, neither had any
prior teaching expericnce. n23 The superintendent testi-
fied that Bracken had six and one-half years of prior
work experience, n24 for which he was given three years
of credit and assigned a salary category of "Level II,
Year 4." Manseau had thirteen years of prior work ex-
perience, for which he was also given three years of
credit and assigned a salary category of "Level II, Year
4." When Raymond Rousseau was hired in 1989 to teach
machine shop, he had no prior teaching experience and
nine years of prior work experience. Like Bracken and
Manseau, he was given three years of credit and assigned
a salary category of "Level II, Year 4." When Lawrence
LaBelle was hired in 1990 to teach drafting, he [*¥**37]
had no prior teaching experience and seventeen years of
prior work experience. Similarly, he was given three
years of credit and assigned a salary category of "Level
II, Year 4." The data support a conclusion that credit for
prior work experience was allocated in an unspecified
manner, and that not all prior experience was treated
cqually. When Bracken, Manseau, Rousseau, and La-
Belle applicd for positions in the technical division, none
had any prior teaching experience, and their years of
prior work experience varied widely from six and one-
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half years to seventeen years. Yet, each was assigned the
same salary category of "Level II, Year 4."

n23 Notwithstanding the superintendent's
testimony that, to her knowledge, Donald Man-
seau had no prior teaching experience, his resume
indicated that, at the time he applied for a posi-
tion at Tantasqua, he was teaching electrical work
at Bay Path Vocational Technical High School. It
does not appear that he was given credit for this
teaching experience.

n24 Based on Maurice Bracken's resume, it
appears that the four and one-half years he was
the owner and operator of Maurice A, Bracken
Electric was not counted as "prior work experi-
ence."

[***38]

When Silvestris was hired in 1993 to teach allied
health, she was given five years of credit and assigned a
salary category of "Level II, Year 6,” higher than any of
the male teachers hired before her. She testified that she
had been told by the superintendent that she would be
given credit for her prior experience at the Westover Job
Corps (which would count as [*774] "teaching" experi-
ence), but not for her prior experience at Holyoke Com-
munity College. Silvestris further testified that, in re-
sponse to her inquiry about credit for her prior nursing
experience, the superintendent explained to her that the
school district did not give credit for work experience "in
the trade.” However, the evidence does not demonstrate
that the school district actually applied this purported
policy. David Roach, the superintendent who hired
Silvestris, testified that the job for which Silvestris ap-
plied had been budgeted as a "Level 1, Year 1" position
because it was new. He also stated that, before he inter-
viewed Silvestris, he was aware that she had no public
school [**342] teaching experience. n25 Notwithstand-
ing Silvestris's understanding of how she would be given
credit for prior teaching and work experience, [***39]
Roach testified that she was ultimately extended a job
offer at "Level 11, Year 6" based on a "totality of experi-
ence" that led the school district to conclude that Silves-
tris was "the person for the job." The testimony of the
superintendent did not pinpoint to what extent Silvestris
was given credit for prior teaching experience versus
prior work experience. What is clear is that she was
given five years of credit for some combination of ap-
proximately fourteen years of prior teaching and work
experience. When compared with the male teachers who
had been hired before her, the evidence does not support
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a conclusion that Silvestris was subjected to wage dis-
crimination based on gender.

n25 David Roach did not testify about how
the school district evaluated "teaching" experi-
ence for purposes of setting initial salary levels.
However, Rosemary Joseph stated that prior pub-
lic school teaching experience was weighed more
tavorably than other types of teaching experience
because it was easier to assess the prior public
school teaching experience and compare it with
the new teacher's responsibilities at Tantasqua.

[***40]

The same is true with respect to Goncalves. When
she was hired in 1995 to teach allied health, she was
given three years of credit and assigned a salary category
of "Level II, Year 4." Like Silvestris, Goncalves testified
that, in response to her inquiry about credit for her prior
nursing experience, the superintendent told her that the
school district "did not do that." However, the evidence
again does not demonstrate that the school district actu-
ally applied this purported policy. Rosemary Joseph, the
superintendent who hired Goncalves, [*775] testified
that Goncalves's starting salary was based on a "combi-
nation of tactors" -- teaching experience and comparable
prior work experience. The teaching experience was one
year that Goncalves had spent at the Lower Pioneer Val-
ley Educational Collaborative in a part-time position.
The superintendent testified that the prior work experi-
ence for which Goncalves was given credit was the time
that Goncalves had spent at Ludlow Hospital and Mercy
Hospital (eight years). and not the time that she had spent
working for a private medical practice or at the Hampden
County correctional center because, in the superinten-
dent's judgment, those two latter [***41] jobs were not
applicable to the type of work that Goncalves would be
doing at Tantasqua. Thus, notwithstanding Goncalves's
understanding that the school district did not give credit
for work cxperience "in the trade," she actually did re-
ceive such credit. The fact that she was not given credit
for all of her prior nursing experience was based on the
superintendent's considered judgment that not all of
Goncalves's experience was relevant and applicable to
teaching high school students. Similar determinations
appear to have been made with respect to the male teach-
ers hired before her given that their years of prior work
experience varied widely and yet each was assigned the
same starting salary category. The evidence does not
support a conclusion that Goncalves was subjected to
wage discrimination based on gender.

A brief review of the school district's hiring prac-
tices after the plaintiffs accepted their positions at Tan-
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tasqua bolsters our conclusions that credit for prior work
experience was allocated in an unspecified manner (not
using a "rule of thumb" of "two years of experience for
one year of teaching"), and that such allocation did not
have a disproportionately discriminatory [**%*42] im-
pact on women. When Valida Pendleton was hired in
1997 to teach allied [**343] health, she had no prior
teaching experience or comparable work experience. n26
Accordingly, she was assigned a salary category of
"Level I, Year 1." Tanya Bullock was hired that [*776]
same year to teach computer science and had no prior
teaching experience. However, she did have three years
of prior computer experience, for which she was given
three years of credit and assigned a salary category of
“Level II, Year 4." Bullock, a woman, was the only
teacher who was given the same number of years of
credit for starting salary purposes as she had actual years
of prior work experience.

n26 Based on her resume, it appears that
Valida Pendleton worked for the Department of
Mental Retardation for seven and one-half years.
The superintendent testified that Pendleton re-
ceived no credit for this experience because her
position had been that of an "aide," which was
not comparable to being a teacher.

When Timothy Seguin was hired in 1997 to teach
carpentry, [***43] he had no prior teaching experience
and fourteen years of prior work experience. He was
given four years of credit and assigned a salary category
of "Level II, Year 5," which was one step above Gon-
valves and one step below Silvestris. Michael Napieral-
ski was hired in 1997 to teach carpentry and had no prior
teaching experience. n27 However, he did have over
twenty years of prior work experience as a carpenter, for
which he was given seven years of credit and assigned a
salary category of "Level II, Year 8." Napieralski was the
first teacher to be hired for a position in the technical
division at a starting salary above both plaintiffs, a re-
flection of the fact that he had at least six more years of
comparable prior work experience than Silvestris, and
twelve more years than Goncalves. When Gary Manuel
was hired in 1998 to teach technology, he had four years
of prior teaching experience at a public middle school,
and eighteen years of prior work experience as a general
contractor. Like Napieralski, he was given seven years of
credit (four years for his teaching experience, and three
years for his work experience), and was assigned a salary.
category of "Level II, Year 8." The difference [***44]
between Manuel's starting salary and those of the plain-
tiffs was primarily attributable to the fact that he had
substantially more prior public school teaching experi-
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ence than the plaintiffs, thereby elevating the amount of
credit he received. n28

n27 Notwithstanding the superintendent's
testimony that, to her knowledge, Michael
Napieralski had no prior teaching experience, his
resume indicates that he had worked as a substi-
tute teacher in the carpentry program at Bay Path
Vocational Technical High School.

n28 When the plaintiffs filed their original
charges with the MCAD on July 14, 1999, their
allegations of discrimination were based on an
examination of the salaries of those male teachers
who had been hired up until that point in time.
Accordingly. we need not analyze salary informa-
tion pertaining to three male teachers (George
Zini, Martin Drexhage, and Franco Dell'Olio)
who were hired for the technical division after the
filing of the plaintiffs’ charges.
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In sum, although the discretion conferred on
[**#45] the superintendent [*777] under the 1994-1997
agreement to set the initial salary levels of new teachers
was exercised without any well-defined and articulated
criteria, we conclude that the resulting lack of uniformity
in starting salaries did not establish that the plaintiffs
were subjected to wage discrimination based on gender
in violation of G. L. ¢. 149, § 105A.

5. Conclusion. The judgment in favor of the plain-
tiffs on their wage discrimination claims is vacated, and
a new judgment shall enter in favor of the school district
on [**344] those claims. n29

N29 In light of our disposition of these cases,
we need not address the issue of damages or the
plaintiffs' request for reasonable appellate attor
ney's fees and costs. See generally Yorke Mgt. v.
Castro, 406 Mass. 17, 546 N.E.2d 342 (1989).

So ordered.
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OPINION BY: MARSHALL

OPINION:

[*21] [**200] MARSHALL, C.J. We consider in
this case whether a claim of diminution of property val-
ues by abutting landowners constitutes a cognizable basis
for standing to challenge a comprehensive permit for the
construction of affordable housing granted pursuant to G.
L. c. 408, § § 20-23 (act). Because the diminution of
real estate values is not an injury to an interest that
[***2] G. L. ¢. 40B was intended to protect, we con-
clude that it does not.

In 2002, the zoning board of appeals of the town of
Andover (board) issued a comprehensive permit to Ava-
lon at St. Clare, Inc. (developer), to construct a four-story
apartment building, with one-quarter of the units to be
reserved as affordable rental housing for low and moder-
ate income tenants. The property at issue is located in an
area of Andover zoned for single-family homes on one-
acre lots. The plaintiffs, abutting and neighboring land-
owners, appealed to the Superior Court claiming they
were "aggrieved" by the board's decision. See G. L. c.
40B, § 21.n3 A judge in the Superior Court allowed the
developer's motion for summary judgment, ruling that
the plaintiffs lacked standing to challenge the issuance of
the comprehensive permit because their claim that the
affordable housing project would diminish their property
values was "not a concern recognized by G. L. ¢. 40B,"
and therefore not an injury that could confer standing on
the plaintiffs.

n3 General Laws ¢. 40B, § 21, provides in
pertinent part: "Any person aggrieved by the is-
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suance of a comprehensive permit or approval
may appeal to the court as provided in [G. L. ¢
40A, § 17]." General Laws ¢. 40A, § 17, pro-
vides in pertinent part: "Any person aggrieved by
a decision of the board of appeals . . . may appeal
to . . . the superior court department in which the
land concerned is situated . . . by bringing an ac-
tion within twenty days after the decision has
been filed in the office of the city or town clerk. .
.. The complaint shall allege that the decision ex-
ceeds the authority of the board . . . and any facts
pertinent to the issue, and shall contain a prayer
that the decision be annulled.”

[***3]

[*22] The Appeals Court reversed, holding that
diminution in real estate values is "an injury that is a
tangible and particularized injury to a private property or
legal interest protected by zoning law,” which it held to
be "a valid basis for a claim of standing" to challenge the
issuance of a comprehensive permit under G. L. ¢. 40B.
Standerwick v. Zoning Bd. of Appeals of Andover, 64
Muass. App. Cr. 337, 341, 342, 833 N.E.2d 181 (2005)
(Standerwick). It further concluded that the plaintiffs’
presumptive standing as abutters nd4 was not adequately
challenged by evidence submitted by the developer in
support of its motion for summary judgment. /d. at 342-
344. We granted the developer's application for further
appellate review. We affirm the decision of the Superior
Court judge. n5

nd As to three plaintiffs who did not join in
this appeal, the judge ruled they did not have the
benefit of a presumption of standing because they
are not direct abutters to the site, nor are they
owners of property within 300 feet of the site,
which in either event would give them a pre-
sumption of standing to challenge the issuance of
a comprehensive permit. See G. L. ¢. 40A, § 1/,
Watros v. Greater Lynn Mental Health & Retar-
dation Ass'n, 421 Mass. 106, 110-111, 653
N.E2d 589 (1995). The judge also ruled that
these three plaintiffs had not alleged any facts to
indicate that the proposed development would af-
fect them in any way distinct from the manner in
which all town residents would be affected.

[***4]

nS We acknowledge the amicus brief of the
Greater Boston Real Estate Board, Citizens'
Housing and Planning Association, the National
Association of Industrial and Office Properties
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{Massachusetts Chapter), and the Massachusetts
Association of Realtors, and the amicus brief of
Michael Pill.

[**201] 1. Background. As described more fully by
the Appeals Court, Standerwick, supra at 338-339, the
developer seeks to construct a |15-unit four-story apart-
ment building on a 9.127-acre parcel at 460 River Road
in Andover (site). Twenty-nine units of the building will
be designated for low and moderate income housing. The
site, which is enclosed by a ten-foot high masonry wall
running parallel to three of the property’s boundaries, is
currently improved by a four-story brick building built in
1959, and is used as a residence for a religious commu-
nity. The developer intends to retain the masonry wall
but raze the existing building and construct a new build-
ing on the site.

In October, 2001, after the board denied the devel-
oper's first application for a comprehensive permit to
construct [***5] 152 units in eight buildings on the
property, the developer appealed to the housing appeals
committee (HAC) of the Department of Housing [*23]
and Community Development, pursuant to G. L. ¢. 40B,
§ § 22-23. The developer, the board, and a local citizens'
group known as "Protect Andover Zoning” (composed of
the plaintiffs and others) then engaged in HAC-
sponsored mediation, during which the developer agreed
to reduce the scope of its original proposal to 115 units in
a single, four-story building, subject to certain other con-
ditions. The HAC remanded the case to the board for
further consideration. After additional public hearings,
the board approved the comprehensive permit at issue in
May, 2002.

The plaintiffs commenced this action in June, 2002,
claiming that as abutters and neighbors of the proposed
development, they were "aggrieved" by the issuance of
the comprehensive permit. See G. L. ¢. 40B, § 2/. n6 In
response to the developer's discovery, the plaintiffs iden-
tified the following as the adverse impacts of the pro-
posed housing development on them: light and noise
pollution, traffic and related safety concerns, [***6] an
increase in crime or vandalism, adverse drainage effects
on septic systems, a decrease in the plaintiffs' privacy,
and a diminution of their property values. Although re-
quested to do so, the plaintiffs offered no expert opinion
to support any of the claimed adverse impacts. n7

n6 The plaintiffs alleged that the decision of
the board was not consistent with relevant laws or
regulations and that the board had exceeded its
authority because (1) the site is a "remote rural
area of single family homes on one acre lots" not
serviced by public transportation or other ser-
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vices; (2) the site is "inappropriate” for a "large
multi-family residential structure, particularly at
the density approved”; (3) the "public safety” of
the residents of the development and of the town
has "not been adequately protected and provided
for"; and (4) the "public health issue of sanitary
sewage disposal remains unresolved.” They also
alleged that the "regional need for low and mod-
erate income housing is . . . outweighed by valid
planning objections.”

n7 For example, one plaintiff described the
basis for her claim that rates of vandalism would
increase as a "gut feel on just reading the papers”
and "personal experience.”

[***7)

In March, 2003, the developer filed a motion for
summary judgment supported by affidavits on the issue
of the plaintiffs' standing to challenge the comprehensive
permit. In one, a civil engineer opined that the develop-
ment would have no adverse [*24] impact on local wa-
ter and sewer service, n8 and that a new drainage system
[**202] would adequately handle storm water drainage
and run-oft in conformance with State environmental
standards. In a second affidavit, a traffic engineer stated
that the development would not create unacceptable lev-
els of service at various relevant intersections in the area
and that development-generated traffic could be "ade-
quately and safely” absorbed by local roads. With respect
to other anticipated adverse impacts, the developer ar-
gued that the plaintifts, who had conceded in their own
responses to discovery that they had no evidence to sup-
port them, would not be able to prove their claims at
trial. n9

n® The civil engineer concluded that, con-
trary to the plaintiffs’ assertions, the development
would improve water service in the area: as a re-
sult of a new water line the developer would in-
stall and connect to the town water system, town
water service would now be available to certain
homes and new hydrants would improve fire pro-
tection.

[***8]

n9 As noted earlier, the other concerns were
lght and noise pollution, an increase in crime or
vandalism, a decrease in privacy resulting from
the change in the rural character of the neighbor-
hood, and a diminution in property values.
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In opposition to the developer's motion for summary
judgment, the plaintiffs submitted affidavits from two
real estate professionals, each of whom claimed that the
proposed development would diminish the value of the
plaintiffs’ properties. n10 The developer moved to strike
the affidavits on the ground that property value diminu-
tion cannot confer standing in a G. L. ¢. 40B case "be-
cause preservation of property values is not within the
scope of interests protected” by G. L. ¢. 40B. nl1

nl0 One of the affidavits was submitted by
Kirstin Clarke, a plaintiff in this action. A li-
censed real estate sales person, Clarke stated that
the proposed development "will devalue my
property by as much as 20%," pointing to "loca-
tion, density, traffic, and the impact of non-
conforming uses and structures which may im-
pact property value." The plaintiffs' second affi-
davit was from a certified real estate appraiser
who stated that the property of the "immediate"
abutters would suffer a 20% diminution in value
because the proposed structure would "be sub-
stantially greater in height" than permitted under
current zoning, the development would "signifi-
cantly increase area traffic," and a "trash compac-
tor" proposed for the rear of the site would "af-
fect" the view of the site's "immediate” abutters.

nl! The developer also argued that the two
affidavits should be struck because they did not
disclose facts on which the opinions were based,
lacked a basis in any reliable methodology, and
were not admissible as expert opinion.

A judge in the Superior Court allowed the devel-
oper's motion [*25] for summary judgment, concluding
that the plaintiffs' claims of light and noise pollution did
not raise cognizable health and safety concerns but were
“purely aesthetic"; that the plaintiffs' traffic claims would
not impact safety; and that their claim that drainage
might raise health and safety issues was "speculative.”
He concluded that the developer had rebutted the plain-
tiffs' presumption of standing on the traffic and drainage
issues by expert opinion and that the plaintiffs had prof-
fered nothing to support their "apprehension and specula-
tion" that the proposed development would lead to an
increase in crime or vandalism. As noted earlier, the
judge ruled that the claim of diminution of real estate
values could not serve as a basis for standing. The judge
allowed the developer's motion to strike the plaintiffs'
[***10] real estate value affidavits, although his reason
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for doing so is not clear. See note 11, supra. The plain-
tiffs appealed.

The Appeals Court held that whether a person is
"aggrieved” under G. L. ¢. 408, § 21, is governed by the
"substantive standards” applicable to standing analysis
under G. L. ¢. 40A, § 17, "such as property values, traf-
fic, or parking," Standerwick, supra at 340. This, it said,
included the plaintiffs’ claim that their property values
would diminish if the proposed affordable housing de-
velopment went forward. n12 The Appeals Court further
[**203) determined that, because of their presumptive
standing as abutters, the plaintiffs had no burden to pro-
duce any evidence supporting their claims "unless and
until the defendants had offered evidence 'warranting a
finding contrary to the presumed fact," id. at 342, quot-
ing Watros v. Greater Lynn Mental Health & Retarda-
tion Ass'n, 421 Mass. 106, 111, 653 N.E.2d 589 (1995)
(Watros). Concluding that reliance on the plaintiffs’ fail-
ure to identify in discovery any evidence to support their
claims of aggrievement did not constitute such [***11]
"evidence," nl3 the court ruled that the developer had
not come forward with [*26] sufficient evidence to re-
but this presumption of standing. Id. at 344-345 & n.16.

N12 As to the plaintiffs' other claims of ag-
gricvement, the Appeals Court declined to ad-
dress "the merits or viability of all of the bases on
which the plaintiffs claim{ed] standing” because,
it concluded, the plaintiffs had "at least one valid
basis, the claim that their property values would
diminish," sufficient to confer standing. Stander-
wick v. Zoning Bd. of Appeals of Andover, 64
Mass. App. Ct. 337, 345 n. 16, 833 N.E2d 18]
(2005) (Standerwick).

n13 The Appeals Court explained that, in its
view, it is not enough for a defendant "merely to
dispute the plaintiffs' claim of standing and to
show that the plaintiffs have no evidence to sup-
port their position.” Standenwick, supra at 342. In
so doing, the Appeals Court addressed Cohen v.
Zoning Bd. of Appeals of Plymouth, 35 Mass.
App. Ct. 619, 624 N.E.2d 119 (1993) (Cohen), by
stating: "We can no longer say, as we did in
[Cohen, supraf ar 621, that the filing of a motion
for summary judgment constitutes a ‘challenge’
sufficient to make the statutory presumption re-
cede, and requires the plaintiffs to come forward
with 'specific facts' to support their assertion of
status as aggricved persons, as would be required
under Kowurouvacilis v. General Motors Corp.,
410 Mass. 706, 716, 575 N.E.2d 734 (1991)."
Standerwick. supra at 343-344.
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[***12]

2. Legally cognizable injury under G. L. ¢. 40B. We
first address the scope of the cognizable interests pro-
tected by G. L. ¢. 40B, and then turn to the issue of the
plaintiffs’ presumptive standing. n14 The developer as-
serts that the Appeals Court erred in concluding that
analysis of the injury that constitutes cognizable "ag-
grievement" under G. L. ¢. 40B, § 21, is the same as the
analysis for injury constituting "aggrievement” cogniza-
ble under G. L. ¢. 40A, § 17. It next argues that, in any
event, diminution in real estate values is not a legally
cognizable injury for purposes of standing to challenge
the issuance of a comprehensive permit. We agree with
the developer that assertions of harm that confer standing
as a "person aggrieved” under G. L. c¢. 40A are not neces-
sarily cognizable as a basis for “aggrievement” under G.
L. c. 40B.

nl4 On appeal, the plaintiffs press two ar-
guments, which we need not address: (1) the
judge erred in striking the two affidavits from the
real estate professionals submitted by the plain-
tiffs in opposition to the developer's motion for
summary judgment, see notes 10 and 11, supra;
and (2) the failure of the board to make findings
of fact supporting the issuance of the comprehen-
sive permit establishes that material questions of
fact exist that precluded summary judgment. We
need not address the first issue because, as we
shall explain, diminution of real estate values
cannot be the basis for the plaintiffs' standing in
this G. L. ¢. 40B case. See discussion, infra. We
do not address the merits of the plaintiffs’ second
argument because we affirm the judge's ruling
that the plaintiffs do not have standing to chal-
lenge the issuance of the comprehensive permit,

[**%13]

General Laws ¢. 40B, § 21, provides that "[a]ny
person aggrieved by the issuance of a comprehensive
permit or approval may appeal to the court as provided in
[G. L. c. 404, § 17]." See note 3, supra. While the words
"person aggrieved” are not to be narrowly construed,
Marotta v. Board of Appeals of Revere, 336 Mass. 199,
204, 143 N.E.2d 270 (1957) (Marotta), the Legislature
[**204] has [*27] “intentionally limited the class of
parties with standing to challenge a comprehensive per-
mit," and likely sought to avoid "manipulation of the
comprehensive permitting process to thwart the construc-
tion of low and moderate income housing." Planning Bd.
of Hingham v. Hingham Campus, LLC, 438 Mass. 364,
370, 780 N.E.2d 902 (2003) (Hingham Campus).
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In reaching its conclusion that the "substantive stan-
dards™ applicable to standing requirements under G. L. c.
40B are the same as those applicable under G. L. ¢. 40A,
Standerwick, supra at 340, 342, the Appeals Court relied
on this court's statement in Bell v. Zoning Bd. of Appeals
of Gloucester, 429 Mass. 551. 553, 709 N.E.2d 815
(1999) (Bell). that the "same standing [***14] require-
ments apply to appeals under G. L. ¢. 40A and G. L. c.
40B appeals." Standerwick, supra at 340. In Bell, where
it was the abutter plaintiff arguing that G. L. ¢. 40A was
irrelevant to the analysis, we were not required to and did
not examine the potential differences between legally
cognizable injuries under the two statutes as a conse-
quence of the differing interests the two land use
schemes were intended to protect. Bell, supra at 554.
Although analyzed using broad language concerning
standing under G. L. ¢. 40A, the plaintiff in that compre-
hensive permit case did not satisfy the standing require-
ment of a "person aggrieved” under G. L. ¢. 40A, id., and
it was therefore not necessary for the court to consider
whether a plaintift who could satisty G. L. ¢. 40A stand-
ing requirements would automatically be a "person ag-
grieved"” for purposes of G. L. ¢. 408B.

Both G. L. ¢. 40A and G. L. c. 40B use the term
"person aggrieved": it is this term that we interpret in like
manner. Sce Hingham Campus, supra at 368 ("For pur-
poses ol interpreting the term ‘person aggrieved' under
the comprehensive permit statute, [***15] we look to
interpretation of the identical term in G. L. c. 40A, §
17"). Specifically, a "person aggrieved" as that term is
used in both statutes must assert "a plausible claim of a
definite violation of a private right, a private property
interest, or a private legal interest." Harvard Sq. Defense
Fund, Inc. v. Planning Bd. of Cambridge, 27 Mass. App.
Cr. 491, 493, 540 N.E.2d 182 (1989). See Barvenik v.
Aldermen of Newton, 33 Mass. App. Ct. 129, 130-132,
597 N.E.2d 48 (1992) (Barvenik). Of particular impor-
tance. the right or interest asserted must be one that the
statute under which a [*28] plaintiff claims aggrieve-
ment intends to protect. See Circle Lounge & Grille, Inc.
v. Board of Appeal of Boston, 324 Mass. 427, 431, 86
N.E.2d 920 (1949). Contrary to the plaintiffs' claim, Bell
does not stand for the proposition that allegations of in-
jury that may establish a claim of "aggrievement” under
G. L. ¢. 40A automatically establish "aggrievement” un-
der G. L. ¢. 40B. See Hingham Campus, supra at 367 (it
is "inappropriate to rely” on G. L. ¢. 40A to establish
standing where permit was issued pursuant to G. L. c.
40B, and "we [***16] should not look to the more gen-
eral statutory scheme of G. L. ¢. 40A, § 17, to determine
standing" under G. L. ¢. 40B).

The interests protected by G. L. ¢. 408 differ from,
and in some respects are inconsistent with, those pro-
tected by G. L. ¢. 40A. Compare Kane v. Board of Ap-
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peals of Medford, 273 Mass. 97, 104, 173 N.E. I (1930)
(purpose of zoning law is "to stabilize property uses in
the specified districts in the interests of the public health
and safety and the general welfare, and not to permit
changes, exceptions or relaxations except after such full
notice as shall enable all those interested to know what is
projected [**205] and to have opportunity to protest");
Murray v. Board of Appeals of Barnstable, 22 Mass.
App. Ct. 473, 476, 494 N.E.2d 1364 (1986) (abutters in
single-family, one-acre zoning district had standing to
challenge G. L. c. 40A special permit because of "legiti-
mate interest in preserving the integrity of the district
from the intrusion of multi-family housing"), with Zon-
ing Bd. of Appeals of Wellesley v. Ardemore Apartments
Ltd. Partnership, 436 Mass. 811, 822, 767 N.E.2d 584
(2002) (comprehensive permit process under G. L. ¢. 40B
designed [***17] to override local opposition to low
income housing). The reference in G. L. c. 40B, § 21, to
G. L. c. 40A, § 17, must be construed in a manner that
effectuates the intent of the act. Although the Legislature
chose in G. L. c¢. 408, § 21, to incorporate the judicial
review procedure established in G. L. ¢. 40A, § 17, the
substantive standing requirements of G. L. ¢. 40A are
neither the same as nor incorporated into G. L. ¢. 408B.

We next consider whether diminished real estate
values constitute a basis for standing to challenge the
issuance of a comprehensive permit. We have long rec-
ognized that the Legislature's intent in enacting G. L. c.
40B, § § 20-23,is "to [*29] provide relief from exclu-
sionary zoning practices which prevented the construc-
tion of badly needed low and moderate income housing”
in the Commonwealth. Board of Appeals of Hanover v.
Housing Appeals Comm., 363 Mass. 339, 354, 294
N.E.2d 393 (1973). See generally Zoning Bd. of Appeals
of Wellesley v. Ardemore Apartments Ltd. Partnership,
supra at 820-824. [***18] The statute reflects the Leg-
islature’s considered judgment that a crisis in housing for
low and moderate income people demands a legislative
scheme that requires the local interests of a town to yield
to the regional need for the construction of low and mod-
erate income housing, particularly in suburban areas. See
G. L c.40B, § § 20, 23. See also Zoning Bd. of Appeals
of Wellesley v. Ardemore Apartments Ltd. Partnership,
supra at 814-815; Board of Appeals of Hanover v. Hous-
ing Appeals Comm., supra at 354-355. As we described
in these and other cases, to effectuate this purpose the act
establishes a streamlined comprehensive permitting pro-
cedure, Hingham Campus, supra at 370, permitting a
developer to file a single application to the local zoning
board of appeals for construction of low or moderate
income housing. G. L. c. 40B, § 21. In cities and towns
that have not met the minimum statutory threshold of
affordable housing, n15 a developer may override bulk,
height, dimensional, use, and other limitations, often
invoked as a pretext to exclude affordable [***19]
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housing. See Board of Appeals of Hanover v. Housing
Appeals Comm., supra at 354. See also Krefetz, The
Impact and Evolution of the Massachusetts Comprehen-
sive Permit and Zoning Appeals Act, 22 W. New Eng. L.
Rev. 381, 386-387 (2001). In addition to streamlining the
permitting process itself, the clear intent of the Legisla-
ture was to promote atfordable housing by minimizing
lengthy and expensive delays occasioned by court battles
[**206] commenced by those seeking to exclude afford-
able housing from their own neighborhoods.

nl5 A need for affordable housing exists
where fewer than ten per cent ot the housing units
in a city or town qualify as low or moderate in-
come housing. G. L. ¢. 40B, § 20. The act defines
"{llow or moderate income housing" as “"any
housing subsidized by the federal or state gov-
ernment under any program to assist the construc-
tion of low or moderate income housing as de-
fined in the applicable federal or state statute,
whether built or operated by any public agency or
any nonprofit or limited dividend organization."
Id. It is not disputed that Andover has not satis-
fied its ten per cent minimum obligation for at-
fordable housing under G. L. c. 40B.

[*30] In light of these oft-repeated objectives, we
have no hesitation in concluding that granting standing to
challenge the issuance of a comprehensive permit under
G. L ¢ 40B. § 21, to those who claim a diminution in
the value of their property frustrates the intent of the
Legislature. It is also inconsistent with our long-standing
jurisprudence that standing to challenge a zoning deci-
sion is conferred only on those who can plausibly dem-
onstrate that a proposed project will injure their own
personal legal interests and that the injury is to a specific
interest that the applicable zoning statute, ordinance, or
bylaw at issue is intended to protect. See Circle Lounge
& Grille, Inc. v. Board of Appeal of Boston, 324 Mass.
427, 431, 86 N.E.2d 920 (1949) ("we must inquire what
peculiar legal rights were intended to be given to the
plaintiff by the statute permitting an appeal”). See also
Massachusetts Ass'n of Indep. Ins. Agents & Brokers,
Inc. v. Commissioner of Ins.. 373 Mass. 290, 293, 367
N.E2d 796 (1977) (party has standing when alleging
“injury within the area of concern of the statute or regu-
latory scheme under which the injurious action has
[***21] occurred"); B.C. Levey, Massachusetts Zoning
and Land Use Law § 5-26(b) (1996 & Supp. 1998)
(plaintitf must show that proposed project "will injure his
legal or property interests and that the injury is to an in-
terest the zoning law was intended to protect”); Healy,
Judicial Review of Variance and Special Permits, | Mas-
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sachusetts Zoning Manual § 11.5.2 (b), at 11-39 (Mass.
Continuing Legal Educ. 2000 & Supp. 2002) (to be "per-
son aggrieved," plaintiff's injury "must relate to a cogni-
zable interest protected by the zoning provisions at is-
sue"). Accordingly, we look to the interest protected by
G. L. ¢. 40B, namely, the expansion of affordable hous-
ing throughout the Commonwealth, to resolve the plain-
titfs' claim of standing.

The preservation of real estate values of property
abutting an affordable housing development is clearly
not a concern that the G. L. ¢. 40B regulatory scheme is
intended to protect. As the developer points out, such a
result is antithetical to the purposes of G. L. ¢. 40B,
which seeks to provide critically needed affordable hous-
ing throughout the Commonwealth. It would grant stand-
ing to challenge a comprehensive permit to persons who
object to the construction [***22] of any affordable
housing project simply by claims that the introduction of
affordable housing for [*31] low and moderate income
persons would cause their property values to drop.
Rather, the interest in the provision of critically needed
affordable housing must be balanced against the statuto-
rily authorized interests in the protection of the safety
and health of the town's residents, development of im-
proved site and building design, and preservation of open
space. See G. L. ¢. 40B, § 20.

In concluding that diminution in real estate values
"is an injury that is a tangible and particularized injury to
a private property or legal interest protected by zoning
law," Standerwick, supra at 341, the Appeals Court re-
lied on Tsagronis v. Board of Appeals of Wareham, 33
Mass. App. Ct. 55, 59, 596 N.E.2d 369 (1992), S.C., 415
Mass. 329, 613 N.E.2d 893 (1993). Tsagronis was de-
cided under G. L. ¢. 40A, and we have already recog-
nized that G. L. ¢. 40A and c. 40B are separate and dis-
tinct statutory schemes. In any event, the ruling in that
case is not as sweeping as the plaintiffs posit. The plain-
tiff-abutters in that case appealed from the issuance
[*¥**23] of a variance under G. L. ¢. 40A, claiming that
construction of a house on a neighboring nonconforming
lot would partially obstruct their water view, [**207]
thereby diminishing the value of their property. The trial
judge found that the plaintiffs were aggrieved persons
under G. L. ¢. 40A, § 17, and this court concluded that
the judge was warranted in so finding. Tsagronis v.
Board of Appeals of Wareham, 415 Mass. 329, 330 n.4,
613 N.E.2d 893 (1993). Tsagronis is consistent with our
determination in this case. The plaintiffs identified an
injury personal to them: the diminution in value of their
property. The attendant legal interest that the zoning
scheme at issue protected was the interest in "preventing
further construction in a district in which the existing
development is already more dense than the applicable
zoning regulations allow." Tsagronis v. Board of Appeals
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of Warelm, supra at 58-59, citing DiCicco v. Berwick,
27 Mass. App. Ct. 312, 315, 537 N.E.2d 1267 (1989). It
was the plaintiffs’ claim that the issuance of the variance
adversely impacted them directly and that their injury
related to a cognizable interest protected [¥**24] by the
applicable zoning law -- the interest in preserving a cer-
tain level of density in the zoning district -- that con-
ferred standing on them.

A claim of diminution of property values must be
derivative of or related to cognizable interests protected
by the applicable [*32] zoning scheme. See Tranfaglia
v. Building Conumn'r of Winchester, 306 Mass. 495, 503-
504, 28 N.E2d 537 (1940) (zoning legislation "is not
designed for the preservation of the economic value of
property. excep! in so far as that end is served by making
the community a safe and healthy place in which to
live"). To untether a claimed diminution in real estate
values from an interest the zoning scheme seeks to pro-
tect would permit any abutter who claims that any
change in property use would diminish the value of
property to obtain standing to challenge a zoning deci-
sion. A developer may conclusively demonstrate, for
example, that an increase of traffic will not adversely
impact plaintiffs or their property such that plaintiffs are
unable to establish a traffic-related "aggrievement.” The
developer did so in this case. But a real estate appraiser
may then opine that the increase in traffic will neverthe-
less cause a property [***25] to diminish in value, as
the plaintifts' real estate appraiser did in this case. To
confer standing in such circumstances would permit any
plaintift to make an "end run” around the rigorous stand-
ing requirements we have consistently recognized. See
Circle Lounge & Grille, Inc. v. Board of Appeal of Bos-
ton, supra. nl6

nl6 The judge in the Superior Court did not
address the plaintiffs' concern that the develop-
ment will change the rural character of the
neighborhood, resulting in a decrease in privacy.
Relying on Harvard Sq. Defense Fund, Inc. v.
Planning Bd. of Cambridge. 27 Mass. App. Ct.
491, 493, 540 N.E.2d 182 (1989), the Appeals
Court correctly noted that "[a]n interest in pre-
serving the rural character of the neighborhood is
not a legally cognizable interest to be considered
in determining standing." Standerwick, supra at
345.

3. Rebuttable presumption of standing. We turn now
to consider the plaintiffs’ other asserted grounds of stand-
ing. See note [***26] 9, supra, and accompanying text.
The case 1s before us on further appellate review of a
grant of summary judgment and we therefore view the

material evidence in its light most favorable to the non-
moving party. Augat, Inc. v. Liberty Mut. Ins. Co., 410
Mass. 117, 120, 571 N.E.2d 357 (1991). The moving
party, here the developer, may satisfy its burden of dem-
onstrating the absence of triable issues, Pederson v.
Time, Inc., 404 Mass. 14, 16-17, 532 N.E2d 1211
(1989), by establishing that the plaintiffs will not be able
to prove an essential element of their [**208] case.
Kourouvacilis v. General Motors Corp., 410 Mass. 706,
716, 575 N.E2d 734 (1991).

As abutters, the plaintifts are entitled to a rebuttable
presumption [*33] that they are "persons aggrieved"
under the act. n17 See Marashlian v. Zoning Bd. of Ap-
peals of Newburyport, 421 Mass. 719, 721, 660 N.E.2d
369 (1996); Watros, supra at 110-111; Marotta, supra at
204. This presumption originates in our jurisprudence
concerning G. L. ¢. 40A, see Marotta, supra, but its rea-
soning -- that those entitled to notice of the proceedings
are presumed to have the requisite interest [***27] --
applies with equal force in the context of challenges to
comprehensive permits issued pursuant to G. L. ¢. 40B.
Once the presumption is rebutted, the burden rests with
the plaintiff to prove standing, which requires that the
plaintiff "establish -- by direct facts and not by specula-
tive personal opinion -- that his injury is special and dif-
ferent from the concerns of the rest of the community.”
Barvenik, supra at 132. The developer argues that the
Appeals Court misconstrued the evidence required to
rebut the presumption of standing. We agree. nl8

nl7 Hearings on an application for a com-
prehensive permit are held subject to the provi-
sions of G. L. ¢. 40A, § 1l See G. L. ¢. 40B, §
21. "Parties in interest” entitled to notice of hear-
ings under G. L. ¢. 40A, § 11, are presumed to be
"persons aggrieved." See Watros v. Greater Lynn
Mental Health & Retardation Ass'n, 421 Mass.
106, 110-111, 653 N.E.2d 589 (1995). See also
Marotta v. Board of Appeals of Revere, 336
Mass. 199, 203-204, 143 N.E.2d 270 (1957).
General Laws ¢. 40A, § 11, defines "[p]arties in
interest” as including "abutters, owners of land
directly opposite on any public or private street or
way, and abutters to the abutters within three
hundred feet of the property line of the peti-
tioner."

[**+*28]

nl8 The Appeals Court has noted a lack of
clarity concerning the amount and nature of evi-
dence required to rebut a presumption of stand-
ing. See, e.g., Denneny v. Zoning Bd. of Appeals
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of Seekonk, 59 Mass. App. Ct. 208, 212 n.6, 794
N.E2d 1269 (2003) ("The quantum of evidence
necessary to bring about elimination of the pre-
sumption has not been defined with precision”);
Barvenik v. Aldermen of Newton, 33 Mass. App.
Cr. 129, 131 n.7, 597 N.E.2d 48 (1992) (standing
decisions "have not explicitly addressed the issue
of the amount or nature of the defendant's evi-
dence required” to rebut presumption).

Once a detendant "challenges the plaintiff's standing
and offers evidence to support the challenge . . . the ju-
risdictional issue is to be decided on the basis of the evi-
dence with no benefit to the plaintiff from the presump-
tion." Barvenik, supra at 131. See Marotta, supra ("If the
issue [of standing] is contested, and any additional evi-
dence is offered, the point of jurisdiction will be deter-
mined on all the evidence with no benefit to the [*34]
plaintiffs from [***29] the presumption as such"). nl9
We have explained that to rebut the presumption, the
defendant must offer evidence "warranting a finding con-
trary to the presumed fact.” Marinelli v. Board of Ap-
peals of Stoughton. 440 Mass. 255, 258, 797 N.E.2d 893
(2003). See Watros, supra at 111 (presumption "recedes
when a defendant challenges a plaintiff’s status as an
aggrieved person and [¥¥209] offers evidence support-
ing his or her challenge”; presumption "is destroyed upon
the defendant’s offer of evidence warranting a finding
contrary to the presumed fact"). Compare Clifford v.
Tavlor, 204 Mass. 358, 361, 90 N.E. 862 (1910) (on in-
troduction of evidence that "tends to control” presumed
fact. "the case is to be determined upon the whole evi-
dence") with Scaltreto v. Shea, 352 Mass. 62, 64, 223
N.E2d 525 (1967) (rebuttable presumption "continues
only until evidence has been introduced which would
warrant & finding contrary to the presumed fact").

NI19 Numerous cases have relied on this
standard. See, e.g., Marashlian v. Zoning Bd. of
Appeals of Newburvport, 421 Mass. 719, 721,
660 N.E.2d 369 (1996); Denneny v. Zoning Bd. of
Appeals of Seekonk, 59 Mass. App. Ct. 208, 212,
794 N.E.2d 1269 (2003); Valcourt v. Zoning Bd.
of Appeals of Swansea, 48 Mass. App. Ct. 124,
127-128. 718 N.E.2d 389 (1999); Cohen v. Zon-
ing Board of Appeals of Plymouth, 35 Mass. App.
Cr. 619. 621, 624 N.E2d 119 (1993), Redstone v.
Board of Appeals of Chelmsford, 11 Mass. App.
Ct. 383 384-385, 416 N.E2d 543 (1981),
Waltham Motor Inn, Ince. v. LaCava, 3 Mass.
App. C1. 210, 215-217. 326 N.E.2d 348 (1975).

[***30]
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A presumption does not shift the burden of proof; it
is a rule of evidence that aids the party bearing the bur-
den of proof in sustaining that burden by "throw[ing]
upon his adversary the burden of going forward with
evidence." Epstein v. Boston Hous. Auth., 317 Mass.
297, 302, 58 N.E.2d 135 (1944). See Thomes v. Meyer
Store, Inc., 268 Mass. 587, 589, 168 N.E. 178 (1929)
(presumption is not evidence but rule of evidence that
"disappears when the facts are shown"); Duggan v. Bay
State St. Ry., 230 Mass. 370, 378, 119 N.E. 757 (1918),
quoting Mobile, Jackson & Kan. City R.R. v. Turnipseed,
219 US. 35, 43,318 Ct. 136, 55 L. Ed. 78 (1910) (pre-
sumption "stands only until the facts are shown" and
"cast[s] upon” defendant "the duty of producing some
evidence to the contrary"); Wyman v. Whicher, 179
Mass. 276, 277-278, 60 N.E. 612 (1901) (burden of go-
ing forward with evidence to rebut presumption does not
change burden of proof). n20 See also 9 J. Wigmore,
Evidence § 2487 (¢), (d) (Chadbourn rev. ed. 1981); id.
at § 2491 at 304-305. Thus, an abutter [*35] is pre-
sumed to have standing until the defendant comes for-
ward with evidence to contradict that presumption. Our
[¥*#31] conclusion that this evidence must "warrant a
finding contrary to the presumed fact" does not shift the
burden of proof on the issue of standing to the defendant.
See Wyman v. Whicher, supra. See also Perley v. Perley,
144 Mass. 104, 107-108, 10 N.E. 726 (1887) (if pre-
sumed fact is "met and encountered” by defendant’s con-
trary evidence, burden of proof remains with plaintiff
and is "not for the defendant to show that [the presumed
fact] does not exist").

n20 In Marinelli v. Board of Appeals of
Stoughton, 440 Mass. 255, 797 N.E.2d 893
(2003), we held that the defendant did not suc-
cessfully rebut the plaintiffs presumption of
standing. We stated in passing that we declined
"the board’s invitation to shift the burden of proof
to [the plaintiff]." /d. at 258. We clarify that the
plaintiff always bears the burden of proof on the
issue of standing. An abutter's presumption of
standing simply shifts to the defendant the burden
of going forward with the evidence.

In a summary [*¥*32] judgment context, a defen-
dant is not required to present affirmative evidence that
refutes a plaintiff's basis for standing. See Kourouvacilis
v. General Motors Corp., 410 Mass. 706, 714, 575
N.E.2d 734 (1991), citing Celotex Corp. v. Catrett, 477
U.S. 317, 328, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)
(material supporting motion for summary judgment
"need not negate, that is, disprove, an essential element
of the claim of the party on whom the burden of proof at
trial will rest” but "must demonstrate that proof of that
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element at trial is unlikely to be forthcoming"). It is
enough that the moving party "demonstrate(], by refer-
ence to material described in Mass. R. Civ. P. 56 (c¢),
unmet by countervailing materials, that the party oppos-
ing the motion has no reasonable expectation of proving”
a legally cognizable injury. Kowurouvacilis v. General
Motors Corp., supra ar 716. See Mass. R. Civ. P. 56 (c),
365 Mass. 824 (1974) (summary judgment granted on
pleadings, depositions, answers to interrogatories, re-
sponses to requests [*¥*¥210] for admission, or affida-
vits). In this case, the developer presented [***33] evi-
dence sufficient to warrant a finding that the plaintiffs'
claims of aggrievement did not confer standing on them
under the act. as we now explain.

First, through unchallenged affidavits of its experts,
the developer established that the plaintiffs’ claims of
traffic and drainage problems were unfounded. The de-
veloper was not required to support its motion for sum-
mary judgment with affidavits on each of the plaintiffs'
claimed sources of standing; its reliance on the plaintiffs’
lack of evidence as to the other [*36] claims, obtained
through discovery, had equal force. See Bell v. Zoning
Bd. of Appeals of Gloucester, 429 Mass. 551, 554, 709
N.E2d 815 (1999) (defendants rebutted plaintiff’s pre-
sumption of standing where plaintiff's deposition testi-
mony "failed to show that the proposed project will im-
pair any interests of the [plaintiff] that are protected by
the zoning law"). Cohien v. Zoning Bd. of Appeals of
Plymouth, 35 Mass. App. Ct. 619, 622, 624 N.E.2d 119
(1993) (deponents’ inability to "articulate whether or how
the plaintiffs would be injured” were not conclusive but
caused presumption of standing "to recede"). Cf. Watros,
supra ar 108 (defendant's [***34] denials and affirma-
tive defenses insufficient to make presumption of stand-
ing recede): Valcourt v. Zoning Bd. of Appeals of Swan-
sed. 48 Mass. App. Cr. 124, 128, 718 N.E.2d 389 (1999)
(defendants’ answer to plaintiffs’ complaint and memo-
randa of law opposing plaintiffs’ motions for summary
judgment did not qualify as evidence supporting chal-
lenge to plaintiff's presumptive standing). Through dis-
covery of the plaintiffs, the developer demonstrated that
the plaintiffs had no factual basis for their claims of in-
creased crime or vandalism. The judge, in his discretion,
determined that this concern was "beyond the scope of
common knowledge, experience and understanding” and
that expert evidence was therefore necessary to establish
aggrievement. See Barvenik, supra at 137 n.13. Because
the plaintifts offered no expert evidence to support their
concerns that crime or vandalism would increase, their
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responses to discovery were, as the judge found, nothing
more than unsupported "apprehension and speculation.”

In the context of a challenge to a comprehensive
permit issued in G. L. ¢. 40B, a contrary ruling would
place unnecessary and potentially onerous financial bur-
dens [*¥**35] on every developer. The construction of
multiple-unit housing complexes, which frequently com-
prise the developments at issue under G. L. ¢. 40B pro-
ceedings, in rural, semi-rural, or suburban areas zoned
for single-family use will necessarily increase the popu-
lation of a community. Every increase in population
gives rise to a host of potential consequences -- for ex-
ample, an increase in the likelihood of contagious dis-
eases, an increase of noise from passing automobiles, or
an increase in vandalism. When the persons challenging
a permit concede that they have nothing [*37] more
than unfounded speculation to support their claims of
injury, our law does not require that a developer come
forward with expert evidence to challenge every such
speculative injury.

It is not sufficient for a defendant simply to file a
motion for summary judgment, or to deny the plaintiffs’
allegations. But the developer may rebut a presumption
of standing by seeking to discover from such plaintiffs
the actual basis of their claims of aggrievement. If a per-
son claiming to be aggrieved can point to no such evi-
dence, a party seeking summary judgment is entitled to
rely on that fact.

Once the developer in this case [***36] rebutted
the plaintiffs’ presumption of standing, the [**211]
plaintiffs were required to, but did not, meet their burden
to establish standing. The plaintiffs relied solely on two
affidavits supporting their claim of a potential decrease
in real estate values, a concern not protected by G. L. ¢
40B. Cf. Denneny v. Zoning Bd. of Appeals of Seekonk,
59 Mass. App. Ct. 208, 213-214, 794 N.E.2d 1269 (2003)
(plaintiff did not have standing after defendant rebutted
plaintiff’s presumptive standing, and plaintiff offered no
evidence in response, other than her own "speculative
and conclusory” testimony). The developer successfully
established that the plaintiffs had no reasonable likeli-
hood of proving they were "aggrieved" persons.

Judgment affirmed.
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[*304] [**663] GREANEY, J. We allowed an ap-
plication for direct appellate [*305] review to decide
Federal and State constitutional challenges to a partial

61

real estate tax exemption under G. L. ¢. 59, § 5, Twenty-
second, afforded to certain disabled veterans (veterans'
exemption). The exemption applies to real estate "occu-
pied in whole or in part" as a disabled veteran's "domi-
cile" in "the amount of two thousand dollars of [***2]
[its] assessed taxable valuation or the sum of $ 250,
whichever would result in an abatement of the greater
amount of actual taxes due.” Id. At issue is the imposi-
tion of a residency requirement, granting eligibility for
the exemption to disabled veterans who have resided in
Massachusetts "for five consecutive years next prior to
date of filing for exemptions.” n2 Id. The plaintiff claims
that the five-year residency requirement is an unconstitu-
tional infringement on his right to travel and serves no
compelling or legitimate State interest, thereby violating
the equal protection and privileges or immunities clauses
of the Fourteenth Amendment to the United States Con-
stitution. He also argues that the five-year residency re-
quirement violates Pt. I, art. 6, of the Declaration of
Rights of the Massachusetts Constitution. We reject the
plaintiff's constitutional challenges.

n2 The statute, G. L. ¢. 59, § 5, provides that
certain "property shall be exempt from taxation,”
and reads as follows:

“Twenty-second, Real estate
of the following classes of persons
who are legal residents of the
commonwealth and who are veter-
ans, as defined in [G. L. c. 4, § 7,
Forty-third}, and whose last dis-
charge or release from the armed
forces was under other than dis-
honorable conditions and who
were domiciled in Massachusetts
for at Jeast six months prior to en-
tering such service, or who have
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resided in the commonwealth for
five consecutive years next prior
to date of filing for exemptions
under this clause, hereinafter re-
ferred to in this clause as soldiers
and sailors, provided such real es-
tate 1s occupied in whole or in part
as his domicile by such person, . . .
to the amount of two thousand
dollars of assessed taxable valua-
tion or the sum ot $ 250, which-
ever would result in an abatement
of the greater amount of actual
taxes due. No real estate shall be
so exempt which the assessors
shall adjudge has been conveyed
to a soldier or sailor or to the
spouse, surviving spouse, father or
mother of a soldier or sailor to
evade taxation.”

[***3]

The tactual and procedural background of the case is
as tollows. The plaintiff is a disabled veteran within the
meaning [*306] of G. L. ¢. 59. § 5, Twenty-second (a),
ndand G. L. ¢. 4, § 7. Fortv-third. n4 [¥*664] He
served in the United States Marine Corps during World
War I, and was wounded at the Battle of Saipan in 1944,
and at the Battle of Iwo Jima in 1945. He was awarded
the decoration of the Purple Heart, and subsequently a
gold star to the Purple Heart, for wounds he suffered at
the Battle of Saipan. The plaintift was honorably dis-
charged in 1945, with a fifty per cent disability from the
United States Veterans Administration.

n3 General Laws ¢. 59, § 5, Twenty-second
(a). applies to "soldiers and sailors who, as a re-
sult of disabilities contracted while in the line of
duty, have a disability rating of ten per cent or
more as determined by the Veterans Administra-
tion or by any branch of the armed forces."

nd General Laws c. 4, § 7, Forty-third, de-

fines the term "veteran” to include "any person,

(a) whose last discharge or release from his war-
time service as detined herein, was under honor-
able conditions and who (b) served in the . . . ma-
rine corps . . . of the United States . . . for not less
than 90 days active service, at least 1 day of
which was for wartime service; provided, how-
ever, that any person who so served in wartime
and was awarded a service-connected disability
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or a Purple Heart . . . shall be deemed to be a vet-
eran notwithstanding his failure to complete 90
days of active service . . . ." The clause defines
"Wartime service" to include service performed
by a "World War II veteran” between September
16, 1940 and December 31, 1946. Id.

[*¥*%4]

The plaintiff first moved to the town of Danvers and
bought a home there in 1953. In 1958, he was granted a
partial exemption under G. L. ¢. 59, § 5, Twenty-second,
from a real estate tax assessed on his property. In 1994,
he moved to New Hampshire. He returned to Danvers in
2000, and has since resided there in a home that he owns.

In January, 2001, the plaintiff applied for a partial
exemption under G. L. c¢. 59, § 5, Twenty-second, in
connection with a 2001 real estate tax assessed on his
property. n5 His application was denied by the board of
assessors of Danvers because he had not satisfied the
five-year residency requirement.

n5 Exemptions under G. L. ¢. 59, § 5, are
determined in the first instance by the local asses-
sor, subject to the regulations and guidelines is-
sued by the Commissioner of Revenue (commis-
sioner), who is charged with the administration
and enforcement of the tax laws of the Com-
monwealth. See G. L. c. 14, § § 1, 3,6;G. L. .
58, § § 1, IA, 3. The commissioner has, at all
relevant times, instructed local assessors to ob-
serve and to enforce the residency requirements
contained in the various clauses of G. L. ¢. 59, §
5.

[***5]

At a special town meeting held on November 25,
2002, the 1*307] town voted unanimously to accept, as
pertaining to the fiscal year 2003, the provisions of the
last paragraph of G. L. ¢. 59, § 5, Twenty-second E,
which authorizes a municipality to impose a one-year
residency requirement to an exemption sought under G.
L. c. 59, § 5 Twenty-second. n6 Subsequently, in Febru-
ary, 2003, the plaintiff applied for the exemption under
G. L c 59, § 5, Twenty-second E, having satisfied the
one-year residency requirement. The board of assessors
granted his application, allowing an abatement in the
amount of $ 338.87.

n6 The last paragraph of G. L. ¢. 59, § 5,
Twenty-second E provides:
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"Notwithstanding the provi-
sions of this section, in any city or
town which accepts the provisions
of this paragraph, said exemptions
available under clauses twenty-
second, twenty-second A, twenty-
second B, twenty-second C,
twenty-second D and twenty-
second E may be granted to oth-
erwise eligible persons who have
resided in the commonwealth for
one year prior to the date of filing
for exemptions under the applica-
ble clause” (emphasis added).

[***6]

The plaintiff then commenced this action in the Su-
perior Court seeking injunctive and declaratory relief, as
well as damages, with respect to the denial of his 2001
request for a partial exemption under G. L. ¢. 59, § 5,
Twentv-second, and more generally with respect to the
denials for exemptions under that statute "for the past
three years." The plaintiff moved for partial summary
judgment, and the defendants [**665] filed what we
deem to be cross-motions for summary judgment, on the
plaintiff's request for a declaration concerning the consti-
tutionality of the five-year residency requirement of G.
L ¢ 59§ 5 Twventv-second (and in other similar
clauses). n7

n7 Clause Twenty-second of G. L. ¢. 59, § 5,
1s one of several real estate tax exemptions given
to veterans. See G. L. ¢. 59, § 5, Twenty-second,
Twentv-second A, Twentyv-second B, Twenty-
second C, Twentv-second D, and Twenty-second
E. Each of these veterans' exemptions essentially
contains the same five-year residency require-
ment that is found in clause Twenty-second (the
requirement in clause Twenty-second D applies to
surviving spouses instead of to veterans). The
amount of the partial abatement afforded in each
clause varies depending on the severity of the
veteran’s injury, per cent of disability or, in cer-
tain circumstances, loss of life.

In his complaint, the plaintiff also seeks cer-
tification of a class of veterans similarly situated
and those persons who would receive real estate
tax exemptions under clauses Twenty-second,
Twentv-second A, Twenty-second B, Twenty-
second C, Twenty-second D, and Twenty-second
Eof G. L ¢ 59, § 5, but for each clause's five-
year residency requirement. His request for de-
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claratory relief pertains to all of these clauses.
Because he moved for partial summary judgment
before obtaining class certification, we focus on
the clause that pertains to him, namely, the five-
year residency requirement contained in G. L. ¢
59, § 5 Twenty-second. Our conclusion applies
equally to the five-year residency requirements in
the other veterans' exemption clauses. We take
note of, and later discuss, those provisions.

In her memorandum and order, the judge rejected
the argument [*308] of the Commissioner of Revenue
(commissioner) that the allowance of the plaintiff's ap-
plication for an exemption under the one-year residency
provision contained in the last paragraph of G. L. ¢. 59, §
5, Twenty-second E. see note 6, supra, rendered the case
moot, pointing out that that provision "became effective
for exemption applications beginning in fiscal year
2003" and did not resolve the plaintiff's claim that his
constitutional rights were violated by the application of
the five-year residency requirement of G. L. ¢. 59, § 5,
Twenty-second, in fiscal years 2001 and 2002. n8 On the
constitutional claims, the judge rejected the plaintiff's
contention that the residency requirement in the veterans'
exemption impinged on his right to travel to a degree that
required strict scrutiny analysis. The judge concluded,
under a rational basis analysis, that the residency re-
quirement was constitutional under the Federal and State
constitutions. Judgment entered dismissing the plaintiff's
complaint, and as mentioned, we granted an application
for direct appellate review.

n8 The commissioner does not challenge this
conclusion.

1. The questions presented are ones of law, requiring
no deference to the judge's decision. The burden is on the
plaintiff to rebut the strong presumption that the statute is
constitutional. See Aloha Freightways, Inc. v. Commis-
sioner of Revenue, 428 Mass. 418, 423, 701 N.E.2d 961
(1998); Frost v. Commissioner of Corps. & Taxation,
363 Mass. 235, 247-248, 293 N.E.2d 862 (1973). With
these considerations in mind, we take up the issues.

(a) The plaintiff argues that the residency require-
ment in the veterans' exemption burdens his right to
travel in violation of both the equal protection and privi-
leges or immunities clauses of the Fourteenth Amend-
ment to the United States Constitution. n9 Relying on
Shapiro v. Thompson, [**666] 394 U.S. 618, 89 S. Ct.
1322, 22 L. Ed. 2d 600 (1969) (and [*309] related deci-
sions), and Saenz v. Roe, 526 U.S. 489, 119 S. Ct. 1518,
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143 L. Ed. 2d 689 (1999), the plaintiff maintains that the
residency requirement in the veterans' exemption re-
quires. and fails, a strict scrutiny analysis. nl10 The plain-
tift also posits, if the latter argument is rejected, that the
residency requirement lacks any rational basis.

n9 The text of the first section of the Four-
teenth Amendment to the United States Constitu-
tion reads as follows:

"All persons born or natural-
ized in the United States, and sub-
ject to the jurisdiction thereof, are
citizens of the United States and of
the State wherein they reside. No
State shall make or enforce any
law which shall abridge the privi-
leges or immunities of citizens of
the United States; nor shall any
State deprive any person of life,
liberty, or property, without due
process of law; nor deny to any
person within its jurisdiction the
equal protection of the laws."

[***9]

nl0 The plaintiff did not cite Saenz v. Roe,
326 U.S. 489, 119 S. Cr. 1518, 143 L. Ed. 2d 689
(1999). in his memorandum of law in support of
his partial motion for summary judgment. Nor
did he mention the "privileges or immunities
clause” in either his memorandum or motion. The
judge decided the case presumably on the line of
analysis developed in Shapiro v. Thompson, 394
US. 618 89S. Ct. 1322, 22 L. Ed. 2d 600 (1969),
and related cases. The commissioner's appellate
briet points out these omissions from the plain-
tiff’s argument in the Superior Court, but makes
no argument that the omissions constitute a
waiver of any part of the plaintiff's Federal con-
stitutional claim.

In Suenz v. Roe, supra, the United States Supreme
Court struck down a provision in the California Aid to
Families with Dependent Children (AFDC) program
limiting otherwise qualifying new residents, for the first
year of their residence in California, to the monetary
welfare benefits they would have received in the State of
their prior residence, if those benefits were lower than
California's. Id. at 494, 505. [***10] The Court con-
cluded that the provision violated the third component of
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the constitutionally protected right to travel by imposing
a discriminatory classification on travelers who elected
to become permanent residents of California. nl1 /d. ar
502-505. The violation resulted when the State, without
permissible justification, [*310] denied new residents
the right to be treated like other comparably situated
residents (including eligible California citizens who had
resided there for at least one year and new citizens who
had previously resided in another country or State that
provided a welfare benefit as generous as or more gener-
ous than California's). Id. ar 504-507.

nll The two other components to the "right
to travel” are "the right of a citizen of one State to
enter and to leave another State,” and "the right to
be treated as a welcome visitor rather than an un-
friendly alien when temporarily present in the
second State." Saenz v. Roe, supra at 500. The
United States Supreme Court has yet to identify
the source of the first component in the Federal
Constitution. /d. at 501. The second component,
however, is "expressly protected” in the privi-
leges and immunities clause of Article IV of the
United States Constitution, which states that "The
Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the sev-
eral States.” Id., quoting Article IV, § 2, of the
United States Constitution.

[***11]

In reaching its conclusion, the Court made four
points which are relevant to this case. First, the Court
reaffirmed the holding of Shapiro v. Thompson, supra
(and, by extension, later related decisions), that the con-
stitutional right to travel is protected by the equal protec-
tion clause of the Fourteenth Amendment, so that a State
classification involving a length of residence to qualify
for welfare benefits has the effect of imposing a "pen-
alty" on the right to travel which is unlawful unless the
classification is necessary to advance a compelling gov-
ernmental interest. Saenz v. Roe, supra at 498-499. Sec-
ond, the Court declared that the third component of the
right to travel -- the right of a traveler who migrates to
another [**667] State, and becomes a permanent resi-
dent of the new State, to be treated like other comparably
situated citizens of that State -- encompasses the new
arrival's status as both a State citizen and a Federal citi-
zen, and thus, the component is specifically protected by
the privileges or immunities clause of the Fourteenth
Amendment. Id. at 502-504. Third, the Court noted that a
classification based entirely [***12] on a new arrival's
duration of residency and location of prior residence
treats comparably situated citizens of the same State un-
equally, thereby creating a discriminatory classification
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that is, in itself, a penalty, as that term is used in the
Shapiro decision. Id. at 504-505, 507. Fourth, the Court
pointed out that a discriminatory classification in a stat-
ute may be justifiable, but requires close examination of
both the justification for the classification and the means
employed by the State to accomplish the statute's under-
lying purpose. Id. ar 505-507. If the discriminatory clas-
sification has no relevance to the need of the disfavored
class for the benetit. the State action cannot be justified.
Id.

In legal effect, the Saenz v. Roe decision constitutes
both a reaffirmation of Shapiro v. Thompson, supra (and
related decisions), [*311] and a clarification of the
framework to be applied in assessing the validity of the
denial (or grant) of benefits affecting critical needs, po-
litical rights, or important interests, based on durational
residency requirements. We do not read the Saenz v. Roe
decision as requiring strict [¥**13] scrutiny for all dur-
ational residency requirements, imposed by a State as a
condition to receiving a benefit, without examining the
nature of the benefit at issue or the significance of the
impact of the requirement on the right to travel. To read
the Saenz v. Roe decision otherwise in a case like this
one would disrupt the strong principle of federalism
which, as we shall subsequently note, broadly protects
the States from undue Federal interference in the tax
field. Sce Madden v. Kentucky, 309 U.S. 83, 88, 93, 60 S.
Ct. 406, 84 L. Ed. 590 (1940) (overruling Colgate v.
Harvey, 296 U.S. 404, 416, 433, 436, 56 S. Ct. 252, 80 L.
Ed. 299 [1935/, which had concluded that Vermont in-
come tax provision was invalid under privileges or im-
munities clause of Fourteenth Amendment, and stating
that in taxation matters "even more than in other fields,
legislatures possess the greatest freedom in classifica-
tion"y, Camnichael v. Southern Coal & Coke Co., 301
US. 495. 509 57 S. Cr. 868, 81 L. Ed. 1245 (1937)
("This Court has repeatedly-held that inequalities which
result from a singling out of one particular class for taxa-
tion or exemption, infringe no constitutional limitation").
[***14]

The residency requirement in the veterans' exemp-
tion does "not rise to a level of interference with the right
to travel that would justify the application of strict scru-
tiny,” Lee v. Commissioner of Revenue, 395 Mass. 527,
532, 481 N.E.2d 183 (1985), because the exemption nei-
ther imposes an impermissible "penalty” on the right to
travel (as that term is used in Shapiro v. Thompson, su-
pra, and related decisions), nor creates an impermissible
classification (as that term is used in the Saenz v. Roe
decision). The residency requirement in the veterans'
exemption does not prevent new arrivals from purchas-
ing property in Massachusetts or from establishing a
domicile here. 1t recognizes that the plaintiff, as a tax-
payer, has no right to a particular rate of taxation, and it
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is underpinned, as previously mentioned, by the well-
settled law affording "States . . . large leeway in making
classifications and drawing lines which in their judgment
produce reasonable systems of taxation.” Williams v.
Vermont, [*¥312] 472 U.S. 14, 22, 105 S. Cr. 2465, 86 L.
Ed. 2d 11 (1985). Indeed, [**668] the Legislature was
under no obligation to enact any veterans' exemption,
and the exemption provides [¥**15] no benefit of any
kind to Massachusetts residents who are not disabled
veterans. As will later be explained, the need for the ex-
emption, contrary to the situation presented in the Saenz
v. Roe decision, is directly related to the period of time
that a disabled veteran resides in the State.

The legal principles discussed above become criti-
cally relevant here because the State action in question
does not involve any "necessity of life" (as was the case
in Saenz v. Roe, supra, Memorial Hosp. v. Maricopa
County, 415 U.S. 250, 94 S. Ct1. 1076, 39 L. Ed. 2d 306
[1974]; and Shapiro v. Thompson, supra), or any funda-
mental political right (as was the case in Dunn v. Blum-
stein, 405 U.S. 330, 92 S. Ct. 995, 31 L. Ed. 2d 274
[1972]). There is no claim that the State action has any
significant impact on any other right, privilege or immu-
nity. There is no assertion that the plaintiff has been de-
prived of any benefit he had in New Hampshire. The
plaintiff obviously is not a member of a suspect class.
The "nature of the benefit denied" to the otherwise eligi-
ble veterans who have not satisfied the residency re-
quirement is essentially [¥**16] the denial of a grant
that takes the form of a modest tax abatement. The pur-
pose of the classification is fair, and the means used to
effect it are (as will be explained below) justifiable. The
veterans' exemption, therefore, is not substantively com-
parable to the benefits at issue in the decisions cited
above, nor is it comparable to statutes that have been
found to be invalid in other cases, nl2 and its residence
requirement does not have a sufficiently perceptible ef-
fect on the right to travel so as to require the application
of [*313] strict scrutiny. nl3 The judge correctly con-
cluded that the rational basis standard is the appropriate
one by which to measure the validity of the exemption.

nl2 The judge correctly distinguished the
five-year residency requirement from statutes in-
validated in other cases that categorically denied
a tax exemption or similar benefit by creating
permanent classes of favored or disfavored resi-
dents. See Antorney Gen. of New York v. Soto-
Lopez, 476 U.S. 898, 900, 908-909, 911, 106 S.
Cr. 2317, 90 L. Ed. 2d 899 (1986) (invalidating
civil service employment preference to veterans
who were New York residents when they entered
military service, noting that veterans who failed
to satisfy New York residence requirements were
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permanently deprived civil service preference and
possibly deprived civil service employment);
Hooper v. Bernalillo County Assessor, 472 U.S.
612, 614, 616-617, 619-623, 105 S. Ct. 2862, 86
L. Ed. 2d 487 (1985) (invalidating, on equal pro-
tection grounds, "fixed-date residence require-
ment,” namely, a New Mexico statute that pro-
vided property tax exemption for Vietnam veter-
ans who had established residency in New Mex-
ico before May 8, 1976).
[***17]

nl3 We reject the plaintiff's contention that
he suffered an actual burden on his right to travel
because "had he not moved to New Hampshire,
he would never have suffered the loss of his
abatement." This reasoning was rejected in Lee v.
Commissioner of Revenue, 395 Mass. 527, 533,
481 N.E.2d 183 (1985) (explaining that distinc-
tion between those who move and those who stay
and receive abatement "reflects preexisting dif-
ferences; it does not establish new classes that are
different only in the way the statute treats them,”
and noting that while one class receives abate-
ment, other class has received capital gain which
reflects increased value of prior home).

(b) The five-year residency requirement has a ra-
tional relationship to a legitimate governmental purpose,
namely, to provide financial assistance to veterans who
are disabled so that they are able, when faced with in-
creased tax burdens due to escalating real estate prices
and corresponding property taxes, to continue financially
to maintain their domicile. The commissioner submitted
national and State data demonstrating that, historically
and [***18] [**669] currently, the cost of single-
family residential homes in the Northeast and in Massa-
chusetts has been, and is, significantly higher than the
national median, and that corresponding property taxes
in Massachusetts have risen over the years. The Legisla-
ture could have rationally believed that, as housing prices
and corresponding property taxes rise, disabled veterans
who have resided for five years in Massachusetts have
borne. and otherwise would continue to bear, a relatively
higher property tax obligation than disabled veterans
who are new or newer to the State. nl4 By providing
partial abatements in different amounts based on the ex-
tent of the veteran's disability or injury, see note 7, supra,
the Legislature could have permissibly reasoned that
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more severely injured or disabled veterans might face
greater obstacles in earning income and, thus, need an
abatement in a higher amount. Further, eligible disabled
veterans [*314] who have resided in Massachusetts for
a period of less than five years are not excluded from
later receiving, after tive years of residence, the partial
exemption under G. L. ¢. 59, § 5, Twenty-second. We
conclude that the residency requirement [***19] does
not violate the protections afforded to the right to travel
in the Fourteenth Amendment. See Frost v. Commis-
sioner of Corps. & Taxation, 363 Mass. 235, 248, 293
N.E2d 862 (1973).

nl4 Contrary to the plaintiff's argument, the
five-year residency requirement is connected with
home ownership. A reasonable construction of G.
L.c. 59, § 5 Twenty-second, demonstrates that
the real estate subject to the partial exemption is
real estate "of . . . veterans,” that is, real estate
owned by them, and "occupied” by a disabled
veteran "as his [or her] domicile." As such, the
statute limits a disabled veteran who owns vari-
ous parcels of real estate to receiving a partial ex-
emption from property taxes only in connection
with the real estate on which he is domiciled.

2. Finally, we reject the plaintiff's claim that the
five-year residency requirement of G. L. ¢. 59, § 5,
Twenty-second, violates Pt. I, art. 6, of the Declaration
of Rights of the Massachusetts Constitution. [¥**¥20] As
explained, a legitimate public purpose supports the stat-
ute. The plaintiff has not demonstrated that, in violation
of art. 6, the veterans’ exemption imposes "privileges
attributed to birth," see Brown v. Russell, 166 Mass. 14,
22, 43 N.E. 1005 (1896), concerns public employment or
office, see Opinion of the Justices, 303 Mass. 631, 654,
22 N.E.2d 49 (1939); Brown v. Russell, supra at 23-27,
or constitutes an "improper use of State power for private
interest,” see Commonwealth v. Ellis, 429 Mass. 362,
371, 708 N.E.2d 644 (1999).

3. The judgment of dismissal is vacated. A judgment
is to be entered declaring that the five-year residency
requirement of G. L. ¢. 59, § 5, Twenty-second, is consti-
tutional under the applicable clauses of the Fourteenth
Amendment to the United States Constitution, and under
Pt 1, art. 6, of the Declaration of Rights of the Massa-
chusetts Constitution.

So ordered.
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Spina, Cowin, Sosman, & Cordy, JJ.

OPINION BY: IRELAND

OPINION:

[*101] [**812] IRELAND, J. In 2001, the defen-
dant businesses and organizations challenged a 1993
Department of Labor and Industries (department) n3
policy, applicable to public construction [*¥**2] con-
tracts, that the prevailing wage law, G. L. ¢. 149, § § 26-
27F, covered the time spent by truck drivers hauling bi-
tuminous concrete n4 to and from the construction site
(road time). The deputy director of the division of occu-
pational safety (division) conducted a public hearing and,
in a written decision dated August 21, [**813] 2001,
concluded that the prevailing wage law did not cover
drivers' road time, rescinding the 1993 policy. The plain-
tiffs, all labor organizations whose representatives in-
clude truck drivers who haul bituminous concrete and
ready-mix concrete to public construction projects,
sought review of the decision, and a Superior Court
judge entered a declaration in the plaintiffs' favor. The
defendants appealed, and we transferred this case here on
our own motion. Because we conclude that the plaintiffs
did not meet their burden to show that the decision of the
deputy [*102] director was arbitrary or capricious, and
because we grant due deference to the deputy director's
interpretation of the prevailing wage statute, we vacate
the judgment of the Superior Court.
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n3 Since 1993 the department has been reor-
ganized or renamed several times. See St. 1993,
¢. 110, § 71 ("department of labor and indus-
tries"y, St. 1996, ¢. 151, § 111 ("department of
labor and workforce development™); St. 2003, c.
26, § 554 ("department of labor").
[***3]

n4 Bituminous concrete, also known as as-
phalt, "is a mixture of sand and stone held to-
gether by a very heavy crude oil which acts as a
glue." Construction Indus. of Mass. v. Commis-
sioner of Labor & Indus., 406 Mass. 162, 163,
546 N.E.2d 367 (1989) (Construction Industries).

Statutory scheme. The director (or commissioner) n5
of the department administered the prevailing wage law,
G. L ¢ 149 §§ 1. 26-27F, through the division. G. L. c.
23, § § [-3. Under the prevailing wage law, the director
establishes the hourly rate of wages for "mechanics and
apprentices, teamsters, chauffeurs and laborers” who are
employed in the construction of public works. G. L. c.
149, § 26. n6 The director prepares a list of the jobs usu-
ally performed on public works projects and, when re-
quested, assigns to each job the minimum wage that must
be paid to persons performing that job. G. L. ¢. 149, §
27.n7 Section 27A of ¢. 149, provides [***4] [**814]
an administrative mechanism for review [*103] of the
commissioner's wage determinations and classifications
of employment. There is no provision for appeal of a
decision made pursuant to § 27A. n8 Violators of the
prevailing wage law may be punished by a fine, impris-
onment, or both. G. L. ¢. 149, § 27C. The Attorney Gen-
eral is charged with the law's enforcement. G. L. ¢. 149,
§ 27.

nS The department head has been designated
the commissioner (see St. 1993, ¢. 110, § 72), the
director (see St. 1996, ¢. 151, 8§ § 111, 112; St.
2003, ¢. 26,8 554), or both,see G. L. ¢. 23, § 4.
General Laws ¢, 149, § I, has defined
"[¢lommissioner” as “the commissioner of labor
and industries” (St. 1993, ¢. 110, § 167); "the di-
rector of labor and workforce development” (St.
1996, ¢. 151, § 365): and "the director of the de-
partment of labor” (St. 2003, c. 26, § 575). We
refer to the commissioner as designated in 1993
and the director thereafter.

n6 General Laws ¢. 149, § 26, provides, in
pertinent part:
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n7 General Laws c. 149, § 27, provides in

"In the employment of me-
chanics and apprentices, teamsters,
chauffeurs and laborers in the con-
struction of public works by the
commonwealth, or by a county,
town, authority or district, or by
persons contracting or
subcontracting for such works . . .
[tlhe rate per hour of the wages
paid . . . in the construction of
public works shall not be less than
the rate or rates of wages to be
determined by the commissioner
as hereinafter provided; provided,
that the wages paid to laborers
employed on said works shall not
be less than those paid to laborers
in the municipal service of the
town or towns where said works
are being constructed "
(Emphasis added.)

pertinent part:

"The commissioner shall pre-
pare, for the use of such public of-
ficials or public bodies whose duty
it shall be to cause public works to
be constructed, a list of the several
jobs usually performed on various
types of public works upon which
mechanics and apprentices, team-
sters, chauffeurs and laborers are
employed, including the transpor-
tation of gravel or fill to the site of
said public works or the removal
of surplus gravel or fill from such
site. The commissioner shall clas-
sify said jobs, and he may revise
said classification from time to
time, as he may deem advisable.
Prior to awarding a contract for
the construction of public works,
said public official or public body
shall submit to the commissioner a
list of the jobs upon which me-
chanics and apprentices, teamsters,
chauffeurs and laborers are to be
employed, and shall request the
commissioner to determine the
rate of wages to be paid on each
job. Said rates shall apply to all
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persons engaged in transporting
gravel or fill to the site of said
public works or removing gravel
or fill trom such site, regardless of
whether such persons are em-
ployed by a contractor or subcon-
tractor or are independent contrac-
tors or owner-operators. The
commissioner, subject to the pro-
visions of [§ 26], shall proceed
forthwith to determine the same,
and shall furnish said official or
public body with a schedule of
such rate or rates ot wages as soon
as said determination shall have
been made. In advertising or call-
ing for bids for said works, the
awarding official or public body
shall incorporate said schedule in
the advertisement or call for bids .

. and shall furnish a copy of said
schedule, without cost, to any per-
son requesting the same. Said
schedule shall be made a part of
the contract for said works and
shall continue to be the minimum
rate or rates of wages for said em-
ployees during the life ot the con-
tract.” (Emphasis added.)

The provisions regarding per-
sons transporting or removing
"gravel or fill" were inserted by
the Legislature in 1973. See St.
1973,¢. 625, % 1.

n8 General Laws ¢. 149, § 27A, provides:

"Within five days from the
date of the first advertisement or
call for bids, two or more employ-
ers of labor, or two or more mem-
bers of a labor organization, or the
awarding officer or official, or five
or more residents of the town or
towns where the public works are
to be constructed, may appeal to
the commissioner or his designee
from a wage determination, or a
classification of employment as
made by the commissioner, by
serving on the commissioner a
written notice to that etfect.
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Thereupon the commissioner or
his designee shall immediately
hold a public hearing on the action
appealed from. The commissioner
or his designee shall render his de-
cision not later than three days af-
ter the closing of the hearing. The
decision of the commissioner or
his designee shall be final and no-
tice thereof shall be given forth-
with to the awarding official or
public body."

Background and procedure. In 1993, the commis-
sioner (St. 1993, ¢. 110, § 72).issued a policy statement
that teamsters who hauled bituminous concrete, ready-
mix [¥**7] concrete, and [*104] "jersey barriers” were
covered by the prevailing wage law both for their road
time as well as for their time at the construction site. n9
In addition to the prevailing wage law, the commissioner
cited our decision in Construction Indus. of Mass. v.
Commissioner of Labor & Indus., 406 Mass. 162, 546
N.E.2d 367 (1989) (Construction Industries), as authority
for the policy.

n9 This appeal concerns only whether the
statute covers road time for truck drivers of bitu-
minous concrete.

Consistent with the 1993 policy, in July, 2001, in
connection with a Massachusetts Highway Department
construction project, the division issued wage rate sheets
that included road time for drivers hauling bituminous
concrete. The defendant businesses and organizations
then filed an appeal pursuant to G. L. ¢. 149, § 27A, con-
testing the application of the prevailing wage law to the
drivers' road time. After a public hearing conducted in
accordance with G. L. ¢. 149, § 27A [***8] , the deputy
director issued his written decision, which rescinded the
1993 policy, ruling that:

"Drivers who deliver bituminous concrete
or ready mix concrete to public construc-
tion projects . . . are covered by the pre-
vailing wage law while they are on-site at
the public construction project. Those
drivers are not covered by the prevailing
wage law while off-site, including over-
the-road driving and picking-up materials.
All drivers who operate trucks on public
construction sites as part of the construc-
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tion work are covered by the prevailing
wage law while they are on-site.” nl0

nl0 Before the hearing, the division solicited
testimony concerning the applicability of the pre-
vailing wage law to the road time spent by ready-
mix concrete drivers. In his decision, the deputy
director noted that testimony was received in op-
position to the inclusion of ready-mix drivers, but
that "the opponents to the scope of the hearing
failed to present any reasoning as to why the
work of ready-mix drivers is dissimilar to the
work of bituminous drivers and should be treated
singularly.” The decision included ready-mix
drivers, but this appeal pertains only to drivers of
bituminous concrete.

[**815] In his decision, the deputy director stated
that, since the Construction Industries opinion, "bitumi-
nous drivers have been undisputedly covered by the pre-
vailing wage law while at the work site,” but noted that
the court's decision did not address whether drivers of
bituminous concrete are entitled to receive [*105] pre-
vailing wage rates for road time. Because the prevailing
wage law repeatedly references the employment of
workers "on said works,” with the exception of drivers
who haul gravel or fill, the deputy director concluded
that "[a|ny regulation of the wages of off-site workers,
except drivers who haul gravel or fill, is an expansion of
the statute’s applicability beyond its clearly stated scope.”
The deputy director also concluded that the 1993 policy
was not a correct interpretation of the intent of the pre-
vailing wage statute. He further noted that his conclusion
was consistent with the Federal prevailing wage law that
covers workers' on-site time only.

The plaintitfs sought review of the deputy director's
decision in the Superior Court. The plaintiffs sought de-
claratory rehef under G. L. ¢. 23/A and relief in the na-
ture of a writ of certiorari pursuant to G. L. ¢. 249, § 4
[***10] . nll The parties filed cross motions for judg-
ment on the pleadings. A Superior Court judge allowed
the plaintifts' motion for judgment on the pleadings and
denied the State defendants’ cross motion. The judge
ordered the entry of a judgment declaring that the direc-
tor "1s empowered and indeed duty bound to set wages
pursuant to G. L. ¢. 149, § § 26-27F, for the over-the-
road hours of teamsters who haul bituminous or ready-
mix concrete provided said hours and said teamsters
have substantial connection or nexus with the site of pub-
lic construction.” nl2

nl] The plaintiffs also had included a count
under G. L. ¢. 30A, but it was dismissed on the
State defendants' motion to dismiss by another
Superior Court judge, who concluded that judicial
review in the nature of certiorari under G. L. c.
249, § 4, is an appropriate remedy. There was no
appeal.

nl2 In reaching his conclusion, the judge
stated that the deputy director's interpretation of
the terms "on" and "upon” in the statute were "too
wooden.” The judge emphasized that the "signifi-
cant nexus” required under the Construction In-
dustries decision connotes more than mere physi-
cal presence. A "significant connection” is also
required, which the judge found to be undisputed
due to the "integral” role played by these truck
drivers. In addition, the judge stated that "the
plain requirement of [§ § / 26 and 27 is that the
director set wages for the entire job these team-
sters perform not just the on-site hours." The
judge concluded that to uphold the deputy direc-
tor's decision would frustrate the statute's purpose
of protecting teamsters from substandard earnings
because the nature of the teamsters' jobs "pre-
vents them from being physically present on the
work site throughout the entire work day," and
would result in a "two tiered pay scale,” an "ab-
surd and unfair” result. Last, the judge reasoned
that, "by including the term 'teamsters' within the
statute, the Legislature meant professional truck
drivers and also understood that the nature of the
occupation involved a substantial amount of driv-
ing to and from a public work site."

[***11]

The defendants filed notices of appeal. A single jus-
tice of the [*¥106] Appeals Court entered a stay of the
Superior Court judgment pending appeal.

Standard of review. Because the prevailing wage
law contains no provision for judicial review of a deci-

_sion of the director or his designee, G. L. ¢. 149, § 27A
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("The decision of the [director] or his designee shall be
final™), the plaintiffs' resort to certiorari was not inappro-
priate. See School Comm. of Franklin v. Commissioner
[**816] of Educ., 395 Mass. 800, 807, 482 N.E.2d 796
& n.6 (1985) ("[r]esort to certiorari may not be had if
another adequate remedy is available”). See also Massa-
chusetts Bay Transp. Auth. v. Auditor of the Common-
wealth, 430 Mass. 783, 790, 724 N.E.2d 288 (2000),
quoting Carney v. Springfield, 403 Mass. 604, 605, 532
N.E2d 631 (1988) (G. L. ¢. 249, § 4, provides limited
judicial review to correct substantial error of law affect-
ing material rights). "The standard of review for an ac-
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tion in the nature of certiorari depends on 'the nature of
the action sought to be reviewed." Black Rose, Inc. v.
Boston, 433 Muss. 501, 503, 744 N.E.2d 640 (2001),
quoting [***12] Boston Edison Co. v. Boston Redevel-
opment Auth., 374 Mass. 37,49, 371 N.E.2d 728 (1977).
Although Feliv A, Marino Co. v. Commissioner of Labor
& Indus., 426 Mass. 458, 464, 689 N.E.2d 495 (1998),
did not address directly the proper avenue to obtain re-
view of a decision of the commissioner (or his designee)
under G. L. ¢. 149, § 27A, it stated that because the
plaintiff in that case challenged the commissioner's deci-
sion "[b]y allegations in the nature of a petition for a writ
of certiorari,” the plaintiff had to establish that the deci-
sion was arbitrary or capricious. See Receiver of the Bos-
ton Hous. Auth. v. Commissioner of Labor & Indus., 396
Mass. 50, 58, 484 N.E.2d 86 (1985) (wage rate determi-
nation subject to arbitrary or capricious standard). A de-
cision is not arbitrary or capricious unless there is no
ground which "reasonable [people] might deem proper”
to support it. Corter v. Chelsea, 329 Mass. 314, 318, 108
N.E2d 47 (1952). "We give great deference to the
[agency's] expertise and experience in areas where the
Legislature has delegated to it decision making authority
... Box Pond Ass'nv. Energy Facilities Siting Bd., 435
Muass. 408, 412, 758 N.E.2d 604 (2001), [***¥13] quot-
ing Wolf [*107] v. Departinent of Pub. Utils., 407 Mass.
303, 367, 553 N.E.2d 922 (1990). Moreover, we accord
no special weight to the decision of the Superior Court
judge in reviewing the record before the deputy director.
Doe v. Superintendent of Schs. of Stoughton, 437 Mass.
1.5, 767 N.E.2d 1054 (2002).

Discussion. The plaintiffs argue that the Superior
Court judge was correct in concluding that the decision
of the deputy director was arbitrary and capricious nl3
because the statute covers road time for haulers of bitu-
minous concrete. In support of their assertion, the plain-
tiffs rely on this court's opinion in Construction Indus-
tries. We disagree.

nl3 The State defendants argue that the Su-
perior Court judge erroneously conducted a de
novo review of the case, instead of conducting
review pursuant to G. L. ¢. 249, § 4 (certiorari),
to determine whether the deputy director's deci-
sion was arbitrary or capricious. While the judge
refused to extend any deference to the deputy di-
rector's decision because he viewed the issue as a
matter of statutory construction solely for the
court, he did conclude that the decision was arbi-
trary or capricious due to the "absurd” results it
creates (a two-tiered pay scale for the teamsters
and a limitation on their pay where the nature of
the job prevents them from being present on the
worksite throughout the entire day). Thus, while
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deference to the deputy director's decision should
have been extended, the ultimate relevant inquiry,
whether the decision was arbitrary or capricious,
was followed.

In Construction Industries, supra at 163, the plain-
tiffs, two trade associations and four truck owners,
sought a declaration that the commissioner lacked au-
thority under the prevailing wage law to set wages for
truck drivers who deliver bituminous concrete to public
works construction sites. After defining bituminous con-
crete, the court explained how it is used in the construc-
tion of roads and highways:

"The manufacture of bituminous con-
crete takes place at either a stationary
plant, from which it is then transported
[**817] to the construction site or, in
some cases, at portable on-site plants. In
either case, the bituminous concrete is
hauled by truck from the site of manufac-
ture to the location where it is laid down.
The role of the truck driver is the same
whether the bituminous concrete is manu-
factured on the site or at a stationary
plant. After loading the truck, the driver
proceeds to the application site. The
driver then backs the truck up to a device
called a spreader and dumps the concrete
into the spreader's hopper. The spreader is
[*108] wused to lay the concrete down
evenly. A 'roller' follows the spreader and
compacts the layer of bituminous con-
crete.

"It usually [***15] takes several
lifts' to empty a truck. . . . The truck
driver continues to dump concrete into the
spreader until his truck is empty. He then
leaves the site, fills the truck again, re-
turns to the site, and repeats the entire
process. During the dumping and spread-
ing procedure, the truck driver takes di-
rections from the spreader operator and
the foreman. It takes from five to fifteen
minutes to complete the process and
empty the truck.”

Id. at 164. The court stated: "It is beyond dispute that the
truck drivers at issue are 'teamsters' [for purposes of G.
L oc 149 §§ 26-271." Id. ar 167. However, based on
limiting language in the statute, the court went on to ex-
plain:
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"Quite clearly, the commissioner has
not been given authority to set wages for
all teamsters who have any connection
with a public works project. . . . [Tlhe
limits of the commissioner's authority to
set wages . . . are governed by the physi-
cal locus of the work site itself and the
work which is performed there. The
commissioner is empowered to set wages
for teamsters when there is a significant
nexus between the work [***16] those
teamsters perform and the site of the con-
struction project. In simple terms, the
commissioner must ask, 'What do they do
at the site?” When the performance of a
statutorily specified job has a significant
connection with the construction project,
then that job falls within the domain of
the posted wage law statute.”

Id. at 168. The court concluded that the commissioner
had authority "to set wages for the teamsters employed
by the plaintifts who haul bituminous concrete to public
works projects and then aid in its installation,” noting
that the truck drivers are more than "materialmen” be-
cause "they work with the road crew to spread the bitu-
minous concrete," thus rendering their activities "an es-
sential part of the work done at the site.” Id. at 168, 169.
Therefore, the decision affirmed that the commissioner
has fairly broad policy-making authority because the
[*109] Legislature delegated the details of how the pre-
vailing wage law should be applied, subject to certain
limits. Id. ar 168, 173. Most importantly, nowhere in the
Construction Industries case did the court address
whether the wage rates that the commissioner had
[***17] authority to set included road time.

In further reliance on Construction Industries, supra,
the plaintiffs argue that the deputy director erred because
the prevailing wage law is not ambiguous. Thus, they
argue, the decision of the deputy director is entitled to no
deference. The plaintiffs read too much into the court's
statements that the statute is not ambiguous. Id. at 168,
169 n.5. As discussed, the issue whether road time was
covered was not addressed. In addition, the court's con-
clusion concerning the clarity of the statute’s language
was made [**818] in the context of the commissioner's
authority to set wages for teamsters whose work had a
significant connection with the work site. n14 The opin-
ion does not assist the plaintiffs’ argument. See generally
Felix A. Marino Co. v. Commissioner of Labor & Indus.,
426 Mass. 458, 461, 689 N.E.2d 495 (1998) ("word 'con-
struction’' in § 26 is ambiguous standing alone"). More-
over, the plain language of the statute does not refer to

road time. See notes 6 and 7, supra. Accordingly, the
decision in this case is entitled to deference because the
[¥110] Legislature has delegated decision making au-
thority to the commissioner. Box Pond Ass'n v. Energy
Facilities Siting Bd., 435 Mass. 408, 412, 758 N.E.2d
604 (2001); [***18] G. L. ¢. 149, § § 26-27F. See Felix
A. Marino Co. v. Commissioner of Labor & Indus., supra
(where question whether work fell under G. L. ¢. 149, § §
26-27H, "fairly debatable," deference to commissioner's
discretion required).

nl4 The two statements on which the plain-
tiffs rely are as follows:

"The commissioner is em-
powered to set wages for teamsters
when there is a significant nexus
between the work those teamsters
perform and the site of the con-
struction project. In simple terms,
the commissioner must ask, "What
do they do at the site?” When the
performance of a statutorily speci-
fied job has a significant connec-
tion with the construction project,
then that job falls within the do-
main of the posted wage statute.”

Construction Industries, supra at 168.

"General Laws c. 149, § § 26
and 27, are not ambiguous. The
plain requirement of these provi-
sions is that the commissioner set
wage rates for teamsters (among
others) whose work has a signifi-
cant connection with the work
site.”

Id at 169 n.5.

The latter conclusion was in the context
whether, because of the maxim that an ambigu-
ous penal statute should be construed narrowly,
drivers who hauled bituminous concrete should
be excluded from the statute's reach altogether.
Id.

[¥**19]

In concluding that the statute did not cover road
time, the deputy director relied on the words in the stat-
ute "'on said works,' 'upon [public works projects]," and
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'on various types of public works.™ To support his exclu-
sion of road time, he also noted that G. L. ¢. 149, § 27,
contained a single specific exception for individuals who
transport "gravel or fill to the site of said public works or
remov|e} gravel or fill from such site." Discussing the
rule of statutory construction stated in Harborview Resi-
dents’ Comm., Inc. v. Quincy Hous. Auth., 368 Mass.
425, 432. 332 N.E.2d 891 (1975) ("a statutory expression
of one thing is an implied exclusion of other things omit-
ted from the statute"), the deputy director concluded that
the Legislature intended that only haulers of gravel and
fill would be covered for road time. These are reasonable
grounds for interpreting the statute. We do not impose
our own judgment where an agency's interpretation of a
statute is reasonable. Massachusetts Med. Soc'y v. Com-
missioner of Ins., 402 Mass. 44, 62, 520 N.E.2d 1288
(1988). We conclude that the decision was not arbitrary
or capricious. nl15

nl5 [**819] The plaintiffs further argue
that the Construction Industries case rendered the
deputy director's reliance on the rule of statutory
construction "a bald attempt to relitigate a matter
of settled law." See id. at 169 (court need not ad-
dress rule of statutory construction that expres-
sion of one thing implies exclusion of other
things because "we think the plaintiffs'
fundamental assumption that [teamsters] are mere
materialmen is mistaken"). We decline to address
this argument because, even if the plaintiffs are
correct, the deputy director's reliance on the stat-
ute's language alone provides reasonable grounds
for his interpretation. For the same reason, we
need not address the parties' arguments concern-
ing the deputy director's consideration whether
his interpretation of the prevailing wage law
aligned with the Federal wage statute, 40 U.S.C.
§ 3141 (2000 & Supp. 11 2002).

[***20]

The plaintiffs argue that, even if the decision of the
deputy director is entitled to deference, the decision is
still arbitrary or capricious because covering road time
under the prevailing wage statute has been a policy for
twenty-five years. See Cleary [*111] v. Cardullo’s, Inc.,
347 Mass. 337, 343-344, 198 N.E.2d 281 (1964) ("Sig-
nificance in interpretation may be given to a consistent,
long continued administrative application of an ambigu-
ous statute,” but interpretation or regulation may not con-
flict with statute). The plaintiffs point to nothing in the
record that demonstrates that the policy of covering driv-
ers of bituminous concrete for road time existed before
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the 1993 policy. nl6 Indeed, the 1993 document itself
indicates that it is a new policy. It has an effective date of
July 1, 1993, and states that the policy would "not apply
to on-going investigations or projects out to bid or award
before the effective date.” As discussed, the 1993 policy
relied on the statute as well as the Construction Indus-
tries case, which we have concluded did not address the
issue whether road time was covered. It was not arbitrary
or capricious for the deputy director, after analyzing the
statute's [¥**21] language, to conclude that in setting the
1993 policy, the then "commissioner expanded his au-
thority under the statute beyond its plain meaning."
"[Tlhe commissioner is charged with the implementation
of the prevailing wage law," Felix A. Marino Co. v.
Commissioner of Labor & Indus., supra at 460, the stat-
ute makes his decisions final, and the deputy director
changed the policy through a public hearing pursuant to
the appeal process in § 27. See Commissioner of Reve-
nue v. BayBank Middlesex, 421 Mass. 736, 741-742, 659
N.E2d 1186 (1996) ("commissioner's expertise in tax
matters might even bring the commissioner to the con-
clusion that a prior interpretation of a statute or regula-
tion was wrong and should be changed"). n17

nl6 In support of their contention, they rely
on Construction Industries, supra at 164-165,
where the court stated: "Since at least 1976, the
commissioner has considered those truckers who
haul bituminous concrete to the site of public
works projects and aid in the application of that
concrete, to be teamsters employed on those
sites.” However, there is nothing that indicates
that teamsters who haul bituminous concrete
were covered for their road time since 1976.

[#%%22]

nl7 In light of our conclusion, we need not
address the parties' differing public policy argu-
ments.

Conclusion. For the reasons set forth above, the
judgment of the Superior Court judge is vacated. A new
judgment shall enter declaring that the decision of the
deputy director that the prevailing wage law does not
cover the over-the-road time of drivers [*112] of bitu-
minous concrete was not arbitrary or capricious and is,
therefore, affirmed.

So ordered.
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OPINION:

[*143} [**1179] KAFKER, J. The issue presented
is whether an incapacitated police officer, injured on
duty through no fault of her own, is entitled to recover
prejudgment and postjudgment interest from the munici-
pal employer who unsuccessfully challenged her right to
compensation pursuant to G. L. ¢. 41, § 111/F. We con-
clude that G. L. ¢. 41, § 111F, is designed to provide full
and timely compensation ot such injured police officers,
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and therefore interest against the municipal employer is
recoverable, as sovereign immunity has been waived.

Background. The plaintiff, Teresa Todino, was in-
jured on July 10, 1997, when, while directing traffic as a
special police officer [*144] for the town of Wellfleet
(town), she was struck by a car. As a [¥**2] result of her
injuries, she was placed on leave without loss of pay
pursuant to G. L. ¢. 41, § [111F, until December 15,
1998, when the town revoked her § 7//F benefits and
terminated her employment. She sued for relief on May
24, 1999, and a Superior Court judge, after a bench trial,
ruled as follows:

"Based upon the foregoing, it is
hereby ORDERED that the [town's] ter-
mination of the plaintiff's employment
and |G. L. ¢. 41, § 111F,] benefits was
UNLAWFUL; that the plaintiff is
ENTITLED TO REINSTATEMENT OF
HER SPECIAL POLICE OFFICER
EMPLOYMENT STATUS with the
(town], and that the plaintiff is
ENTITLED TO RECEIVE LEAVE
WITHOUT LOSS OF PAY BENEFITS
under G. L. ¢. 41, § 111F, retroactive to
December 15, 1998."

Judgment entered on November 4, 2002. On No-
vember 9, 2002, the defendants served the plaintiff with
a motion for amended or additional findings, to alter or
amend judgment, or for a new trial. The motion was de-
nied and the defendants appealed. This court affirmed the
judgment and the order denying the defendants’ post-
judgment motion in a memorandum and order pursuant
to rule 1:28, see [*¥***3] Todino v. Wellfleet, 61 Mass.
App. Ct. 1123, 814 N.E.2d 36 (2004). After the defen-
dants unsuccessfully sought further appellate review,
judgment after rescript entered on December 30, 2004.
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The plaintiff then filed a motion for alteration or
amendment of the judgment and petition for relief under
G. L ¢ 231A, § 5. requesting that the Superior Court
judge specify the amount of "leave without loss of pay
benefits under” G. L. ¢. 41, § [11F, and "specify and
include the amount of {prejudgment] and [postjudgment]
interest.” She sought $ 166,615.68 in lost compensation,
$ 68.868.91 in prejudgment interest, and [**1180] $
60.671.36 in postjudgment interest. n2 The plaintiff
based her motion on Mass.R.Civ.P. 59(e), 365 Mass. 827
(1974), or, alternatively, G. L. ¢. 23/A, § 5. The defen-
dants opposed the [*145] motion on the ground that
interest against a municipality is precluded based on sov-
ereign immunity. n3 The Superior Court judge agreed,
ruling that in "the absence of statutory authority, the
[plaintiff] is not entitled to [prejudgment] nor [postjudg-
ment] interest. [***4] " The plaintiff moved for recon-
sideration, the judge denied the motion, and the plaintiff
filed her notice of appeal. The only issue presented in
this appeal is whether G. L. ¢. 41, § [//F, provides for
prejudgment and postjudgment interest payments against
the municipal employer.

n2 On April 25, 2005, the town's insurer paid
the plaintiff $ 172,850.72, which apparently rep-
resented the amount of back pay owed from De-
cember 15, 1998, through March 25, 2005, with-
out interest.

n3 The defendants asserted no challenge to
the timeliness of the plaintiff's motion, and we
accordingly do not consider the question. See
generally Liberty Square Dev. Trust v. Worcester,
441 Mass. 605, 610, 808 N.E.2d 245 (2004)
("judge did not abuse his discretion in agreeing to
entertain the request, particularly where the city
voiced no procedural objection at the time").

Discussion. The Supreme Judicial Court has held
that "waivers of sovereign immunity must be expressed
by the terms of the statute [***5] or appear by necessary
implication from them.” Onofrio v. Department of Men-
tal Health, 411 Mass. 657, 659, 584 N.E.2d 619 (1992),
citing Ware v. Commonwedalth, 409 Mass. 89, 91, 564
N.E.2d 998 (199]). This includes the ordering of the
government entity to pay prejudgment or postjudgment
interest on the amounts the government entity owes pur-
suant to the particular statute. Onofrio, supra. See
Broadhurst v. Director of the Div. of Employment Secu-
rity, 373 Mass. 720, 725-727, 369 N.E2d 1018 (1977),
Onofrio. supra at 658 n.3; Secretary of Admn. & Fin. v.
Labor Relations Commn., 434 Mass. 340, 345-347, 749
N.E2d (37 (2001), Brookfield v. Labor Relations
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Commn., 443 Mass. 315, 325-326, 821 N.E.2d 51 (2005);,
Trustees of Health & Hosps. of Boston, Inc. v. Massa-
chusetts Commn. Against Discrimination, 65 Mass. App.
Ct. 329, 337-339, 839 N.E.2d 861 (2005).

According to the first paragraph of G. L. ¢. 41, §
111F, as appearing in St. 1964, c. 149:

"Whenever a police officer or fire
fighter of a city, town, or fire or water dis-
trict 1s incapacitated for duty because of
injury sustained in the performance of
[***6] [her] duty without fault of [her]
own . . . [she] shall be granted leave with-
out loss of pay for the period of such in-
capacity . . . ."

In addition to providing the police officer or fire fighter
with [*146] her full salary, the statute also requires that
"[a]ll amounts payable under this section shall be paid at
the same times and in the same manner as, and for all
purposes shall be deemed to be, the regular compensa-
tion of such police officer or fire fighter." Ibid.

The second paragraph of the statute provides that the
incapacitated employee shall be entitled to any excess
recovery from third parties: "[t]he sum recovered [from
the third party who caused the injury] shall be for the
benefit of the city, town or fire or water district paying
such compensation, unless the sum is greater than the
compensation paid to the person so injured, in which
event the excess shall be retained by or paid to the person
so injured.” G. L. ¢. 41, § 111F, inserted by St. 1977, c.
646, § 2.

In addressing this excess recovery, the Legislature
discusses interest in § ///F for the first and only time.
The interest referred to, however, is interest recovered in
actions [***7] against third parties. The Legislature de-
fines "excess payments" as the "amount by which the
total sum received in payment for the injury, exclusive of
interest and costs, exceeds the amount paid under this
section as compensation to the person so injured. The
party bringing the action shall be entitled to any costs
recovered by [her]. Any interest received in such action
shall be apportioned between the city, town or fire or
water district and the person so injured in proportion to
the amounts received by them respectively, inclusive of
interest and costs."” Ibid. (Emphases supplied.)

Unfortunately, G. L. ¢. 41, § [1IF, does not ex-
pressly address the question whether interest is recover-
able from the government employer. Compare G. L. c.
152, § 50, as appearing in St. 1991, c¢. 398, § 77
("Whenever payments of any kind are not made within
sixty days of being claimed by an employee, . . . and an
order or decision requires that such payments be made,
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interest at the rate of ten percent per annum of all sums
due . . . shall be required by such order”). Contrast G. L.
¢. 258, § 2. inserted by [***8] St. 1978, c. 512, § IS
("Public employers shall be liable for . . . personal injury
.. caused by the negligent or wrongful act or omission
of any public employee . . . except that public employers
. shall not be liable [*147] for interest prior to judg-
ment . . . "). We therefore must determine whether inter-
est payments are required by necessary implication from
the statutory scheme. See generally Broadhurst, 373
Mass. at 725-727, Onofrio. 411 Mass. at 658 n.3; Brook-
field, 443 Mass. ar 325-326. Other intersecting or related
statutes are to be considered as well. See, e.g., Ware v.
Commomvealth, 409 Mass. ar 92.

The express terms of G. L. ¢. 41, § [1/1F, require
full and timely compensation to police officers or fire
fighters incapacitated because of injury sustained in the
performance of their duties through no fault of their own.
Unlike other employees injured in the performance of
their duties, these individuals receive one hundred per-
cent of their regular compensation during their incapac-
ity. In contrast, other injured employees who are unable
to work receive only sixty percent of their [¥**9] prein-
jury compensation. G. L. ¢. 152, § 34. The incapacitated
police officers and fire fighters also receive their com-
pensation on the same payment schedule as they would
have had they not been injured. n4

n4 Although not directly applicable, we note
that the Legislature strictly has required timely
payments of wages to active workers and estab-
lished significant penalties, including fines and
imprisonment, for untimely payment. See, e.g.,
G L ¢ 149 § § 27C, 148. This enforcement
scheme applies to public as well as private em-
ployers. If interest were not allowed in the instant
case, incapacitated police officers and fire fight-
ers would have no remedy for long-delayed pay-
ments of "regular compensation” despite the
Commonwealth's strict timeliness requirement in
wage payments. See G. L. ¢. 41, § 111F.

The statute does not, however, expressly address
what happens if the payments are contested and not
timely [***10] made, but the police officer ultimately
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prevails in an action for § ///F benefits. The defendants
appear to argue that, when incapacitated police officers
and fire fighters do not receive the timely payments to
which they are entitled, the Legislature intended that they
should forfeit the time value of their lost compensation
as well. As demonstrated here, this loss can be signifi-
cant; the plaintiff was not paid from December 15, 1998,
through April 25, 2005.

[**1182] Although we recognize that this statute
could have been drafted more clearly and more compre-
hensively, we are nonetheless [*148] convinced that the
necessary implication of the statutory scheme requires
prejudgment and postjudgment interest payments against
the government employer pursuant to G. L. ¢. 41, §
111F. Otherwise, the ultimate payments to the employee
would be incomplete as well as untimely and the over-all
statutory scheme would be defeated. The Legislature
clearly intended to provide full recovery for police offi-
cers and fire fighters incapacitated by injuries sustained
in the performance of their duties due to no fault of their
own.

Finally, the conclusion we reach today is consistent
with the [*¥**11] results of at least three prior appellate
court decisions, which have, without comment, awarded
interest against government employers pursuant to G. L.
c. 41, § 111F. See Thibeault v. New Bedford, 342 Mass.
552, 559, 174 N.E.2d 444 (1961);, Politano v. Selectmen
of Nahant, 12 Mass. App. Ct. 738, 740, 429 N.E.2d 31
(1981); Blair v. Selectmen of Brookline, 24 Mass. App.
Ct. 261, 267, 508 N.E.2d 628 (1987). nS

nS It is not clear from these opinions whether
the issue of sovereign immunity was either raised
or waived. Contrast Secretary of Admn. v. Labor
Relations Commn., 434 Mass. at 341 n.3.

Conclusion. The orders denying the motion for al-
teration or amendment of judgment and the motion for
reconsideration are reversed and the case is remanded to
the Superior Court for further action consistent with this
opinion.

So ordered.
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OPINION:

[*664] [**1277] LENK, J. The plaintift, the town
of Billerica (town). sought [*665] declaratory judgment
to the effect that a certain notice of intent to convert agri-
cultural land, owned by the defendant Andrew T. Card,
Sr., had been sent to the town by Card pursuant to G. L.
¢. 61A and had thereby vested in the town an option to
purchase such land; Card counterclaimed. Summary
judgment entered for the town and Card appeals. We
atfirm.

Background. Card owns 50.78 acres of land on
Nashua Road in the town; forty-nine of those acres were
classified as agricultural land pursuant to G. L. ¢. 6/A,
entitling Card to a reduced tax assessment on the acres so
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classified. Card informed the town by letter dated De-
cember 30, 1999 (1999 letter), that he wished to remove
15.85 acres from ¢. 6/A classification. He asserts that he
delivered the 1999 letter by hand to the [***2] town's
board of selectmen and mailed copies to the board of
assessors, the planning board, and the conservation
commission. It is undisputed that Card failed to send the
1999 letter by certified mail as required by G. L. ¢. 614,
§ 14.

Richard Scanlon, the town's principal assessor, re-
sponded in a letter dated January 6, 2000, requesting that
Card provide an impartial appraisal of the property and
stating his opinion that, without such an appraisal, the
letter was insufficient to constitute proper notice under
the law. In a January 6, 2000, meeting with Scanlon,
Card discussed a possible resubmission of the 1999 letter
in order to comply with G. L. ¢. 6/A. He subsequently
sent to all relevant parties, via certified mail, a letter
dated June 23, 2000 (2000 letter), in which he requested
to remove 14.51 acres from c¢. 6/A classification n3; the
letter included an appraisal dated May 27, 2000, putting
the fair market value of the land at $ 405,000. In a July
25, 2000, written response to Card's request for a calcula-
tion of his "roll-back” taxes, n4 the board of assessors
included a State tax form indicating that the "full value"
of the property for fiscal year [***3} 2000 was assessed
at $ 540,000.

n3 There s no indication in the record before
us as to why Card sought in the 2000 letter to
convert 14.51 acres as opposed to the 15.85 acres
he had sought to convert in the 1999 letter.

nd4 "Roll-back taxes are the difference be-
tween the property taxes actually paid under c.
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6/A and what would have been paid if the land
had been assessed outside of ¢. 6/A for the cur-
rent tax year and up to the four preceding tax
years." Sudbury v. Scotr, 439 Mass. 288, 295 n.§,
787 N.E.2d 536 (2003).

[*666] [**1278] At a public meeting held on Au-
gust 7, 2000, the board of selectmen voted to exercise
their option under G. L. ¢. 61A, § 14, to purchase the
property at Card's appraised value of $ 405,000. Card
objected to that figure as being too low given the board
of assessors' assessment of the property at $ 540,000,
Selectman Robert Correnti indicated that Card could
probably withdraw his notice of intent, and Card stated
that he chose to do just that, Card later confirmed this
[*¥**4] verbal withdrawal in a letter dated August 11,
2000. Disregarding the letter, the selectmen executed a
"Notice of Exercise of Option to Purchase,” which was
recorded on September 8, 2000; this was subsequently
approved by the town on October 3, 2000, and $ 405,000
was allocated for the purchase of the property. On April
24, 2001, Card filed with the town a second appraisal
valuing the property at $ 700,000.

The town sought declaratory relief to determine the
validity of the 2000 letter; there followed a flurry of
counterclaims and amended counterclaims, a motion to
dismiss, and the town's motion for summary judgment.
The trial judge ordcred summary judgment for the town,
concluding that (1) the 1999 letter was not valid; (2) the
2000 letter was valid; (3) Card did not have the right to
withdraw the 2000 letter; and (4) the town's option to
purchase was valid and properly exercised.

Discussion. On appeal, Card argues that the judge
erred in ruling that the 1999 letter was invalid, and that
Card did not have the right to withdraw the 2000 letter.
In addition, he claims that the town was unjustly en-
riched when permitted to purchase the property for less
than its full and fair market [¥**5] value.

a. The statutory requirements of G. L. ¢. 6/A, § 14.
nS Under G. L. ¢. 61A, agricuitural land is assessed at a
rate significantly [*667] lower than its value under the
highest and best use standard on which real property is
typically assessed. Sudbury v. Scott, 439 Mass. 288, 294,
787 N.E.2d 536 (2003). In return for a lower assessment
and lower taxes, the owner must agree that the munici-
pality will have the right of first refusal should the prop-
erty [**1279] be sold or converted to nonagricultural
use. ld. ar 295. When the town receives a notice of an
intended sale or conversion, the right of first refusal rip-
ens into an option either to meet a bona fide purchase
ofter or, in the case of conversion, to purchase the prop-
erty at full and fair market value; such option must be
exercised within 120 days following the notice. Id. at
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297-298. Central to the matter before us is whether the
1999 letter or the 2000 letter served as the notice of in-
tent to the town for the purposes of ascertaining the
town's option period.

nS General Laws ¢. 61A, § [4, as amended
through St. 1987, c. 95, § 3, provides, in perti-
nent part:

"Land which is valued, assessed
and taxed on the basis of its agri-
cultural or horticultural use under
an application filed and approved
pursuant to this chapter shall not
be sold for or converted to
residential, industrial or
commercial use while so valued,
assessed and taxed unless the city
or town in which such land is
located has been notified of intent
to sell for or convert to such other
use; provided, however, that the
discontinuance of the use of such

land for agricultural or horti-
cultural purposes shall not be
deemed a conversion. . . . For a

period of one hundred twenty days
subsequent to such notification,
said city or town shall have, in the
case of an intended sale, a first
refusal option to meet a bona fide
offer to purchase said land, or, in
the case of an intended conversion
not involving sale, an option to
purchase said land at full and fair
market value to be determined by
impartial appraisal. Such
notice of intent shall be sent by the
landowner via certified mail to the
mayor and city council of a city,
or to the board of selectmen of a
town, to its board of assessors and
to its planning board and
conservation commission, if any,
and said option period shall run
from the day following the latest
date of deposit of any of such
notices in the United States mails.
No sale or conversion of such land
shall be consummated unless and
until either said option period shall
have expired or the landowner
shall have been notified in writing
by the mayor or board of
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the mayor or board of selectmen
of the city or town in question that
said option will not be exercised.
Such option may be exercised only
by written notice signed by the
mayor or board of selectmen,
mailed to the landowner by certi-
fied mail at such address as may
be specified in his notice of inten-
tion and recorded with the registry
of deeds, within the option pe-
riod."

[***6]

b. The 1999 letter. Card contends that the 1999 let-
ter, received by all relevant parties in the first week of
January, 2000, constituted valid notice; the town's failure
to exercise its option within 120 days, he maintains, ex-
tinguished that right. n6 The town's response is two-fold:
it claims that (1) because the letter [*668] was not sent
by certified mail, it did not satisfy a statutory prerequisite
for valid notice; and (2) Card is, in any event, estopped
from asserting the town's failure to exercise timely its
option since the town reasonably relied, to its detriment,
on Card's verbal representation that he intended to re-
submit notice in order to comply with G. L. ¢. 6/A, § /4.
See Rotundi v. Arbella Mut. Ins. Co., 54 Mass. App. Ct.
906. 763 N.E.2d 563 (2002). The town's first reason suf-
fices.

n6 Card further argues that the town errone-
ously required the notice to include an appraisal,
a mistake for which he should not be held respon-
sible. In its motion for summary judgment, the
town maintained that the 1999 letter was insuffi-
cient notice because it did not include an ap-
praisal. There is no statutory requirement, how-
ever, that an appraisal exist at the time of the no-
tice ot intent. See discussion, infra.

[***7]

"[PJublic interest requires 'strict enforcement of the
statutory notice requirements.” Calnan v. Planning Bd.
of Lyin, 63 Mass. App. Ct. 384, 390, 826 N.E.2d 258
(2005), quoting from O'Blenes v. Zoning Bd. of Appeals
of Lynn, 397 Mass. 555, 558, 492 N.E.2d 354 (1986). We
are to construe a statute so that effect is given to all of its
provisions. Adoption of Marlene, 443 Mass. 494, 500,
822 N.E.2d 714 (2005). See Massachusetts Bay Transp.
Authy. v. Massachusetts Bay Transp. Authy. Retirement
Bd., 397 Mass. 734, 740, 493 N.E.2d 848 (1986) ("It is
the function of this court to construe [G. L. c. 6/A, §
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14], as written, and an event or contingency for which no
provision has been made does not justify judicial legisla-
tion").

General Laws c. 61A was enacted "to preserve and
protect the agricultural use of land . . . by requiring no-
tice." Sudbury v. Scott, 439 Mass. at 301. "Where, as
here, the language of a statute is clear and unambiguous,
it 1s conclusive as to the intent of the Legislature.” Ciardi
v. F. Hoffmann-La Roche, Ltd., 436 Mass. 53, 60-61, 762
N.E.2d 303 (2002). The statutory requirement that notice
be sent by certified [***8] mail ensures that all parties
will receive a notice of intent reflecting a readily ascer-
tainable date of mailing, which sets the option period
running. To construe the statute otherwise would permit
a degree of imprecision as to the start of the 120-day
option period, which the Legislature deemed undesirable.
See Board of Appeals of Hanover v. Housing Appeals
Comm., 363 Mass. 339, 355, 294 N.E.2d 393 (1973).

¢. The 2000 letter. Card argues that he had a statu-
tory right to withdraw the 2000 notice of intent. As sup-
port therefor he points to G. L. ¢. 6/A, § 6, which states
that an application seeking ¢. 6/A classification may not
be withdrawn; [**1280] had the Legislature intended
such a prohibition regarding notice of intent to sell or
convert, Card contends, it would have inserted similar
language in § /4. In view of the different functions
served by the two sections, we are not persuaded that
Card is correct.

[¥*669] General Laws ¢. 61A, § 6, addresses the
mechanism by which a landowner obtains ¢. 6/A classi-
fication; § /4 provides for a municipality's right of first
refusal or option to purchase land. Upon notice under §
14 of a bona fide [***9] offer to purchase, "‘a right of
first refusal ripens into an option to purchase according
to [the] terms' of the offer.” Franklin v. Wyllie, 443
Mass. 187, 195, 819 N.E.2d 943 (2005), quoting from
Greenfield Country Estates Tenants Assn. v. Deep, 423
Mass. 81, 89, 666 N.E.2d 988 (1996). See Sudbury v.
Scott, 439 Mass. at 297-298 ("Under G. L. c. 6/A, § 14,
a town's right of first refusal ripens into an option to pur-
chase when the town receives notice of an intended sale
of land under ¢. 6/A for a nonagricultural use"). The op-
tion vests in the town as soon as it receives a notice of
intent, and any purported subsequent withdrawal of the
notice can have no effect. See Stapleton v. Macchi, 401
Mass. 725, 729 n.6, 519 N.E.2d 273 (1988) ("An option
is simply an irrevocable offer creating a power of accep-
tance in the optionee"). In like manner, the town's receipt
of notification of a landowner's intended conversion not
involving a sale triggered the town's 120-day option to
purchase the land at full and fair market value. "Com-
mon-law principles apply to a right of first refusal cre-
ated by statute.” Sudbury v. Scott, 439 Mass. at 297 n.12.
[***10] The option having been triggered by the notice,
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Card could not thereafter unilaterally take back rights
that had alrcady irrevocably vested in the town, at least
in the absence of a statutory provision expressly permit-
ting such withdrawal. n7

n7 Card's argument that he was led to believe
by Correnti that he could withdraw his notice is
of little moment. Members of a municipal board
cannot act separately as individuals, and Cor-
renti's opinion accordingly did not reflect a for-
mal decision by, or binding upon, the board of se-
lectmen. Carbone, Inc. v. Kelly, 289 Mass. 602,
605, 194 N.E. 701 (1935).

d. Unjust enrichment. Card claims that the town
would be unjustly enriched were it to be permitted to
purchase the property for the May, 2000, appraisal value
of $ 405,000, despite the fact that it was assessed by the
town on July 7, 2000, at $ 540,000, and later appraised at
Card's behest in April, 2001, at $ 700,000,

Section 14 of G. L. ¢. 61A provides, in pertinent part,
that "[f]or a period of one hundred [***11] twenty days
subsequent to such [*670] notification, said city or town
shall have, in the case of an intended sale, a first refusal
option to meet a bona fide offer to purchase said land, or,
in the case of an intended conversion not involving sale,
an option to purchase said land at full and fair market
value to be determined by impartial appraisal.”

The two situations are quite different with respect to
valuation. When there is an intended sale to a bona fide
purchaser, the purchase price is disclosed at the time
notice to the town is given; it is that price that the town
must decide whether it will meet. Where there is to be a
conversion, on the other hand, all that the statute requires
is that the parcel intended for conversion be identified;
the town has the option then to purchase it for "full and
fair market value to be determined by impartial ap-
praisal.” The statute is silent as to when the appraisal is
to be made -- whether at the time of giving notice, during
the 120-day window within [**1281] which the town
can exercise its options or, for that matter, at some later
date.

We take the "to be determined” language in G. L. ¢
61A. § 14, as suggesting that the appraisal [***12] may
be done following the notice. Hence, the notice itself
need not contain an appraisal. Mindful, however, that the
statute must be construed "in a manner that will not frus-
trate or impair a town's right of first refusal,” Franklin v.
Wyllie, 443 Mass. ar 196, it seems plain that once in re-
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ceipt of the notice, the town cannot be expected to decide
whether it is in a position to exercise its option to buy the
subject land without first knowing what it will have to
pay to do so. See Roy v. George W. Greene, Inc., 404
Mass. 67, 69-71, 533 N.E.2d 1323 (1989). Hence, we
think the sensible reading of § /4 is that the impartial
appraisal envisioned by the statute will ordinarily be ob-
tained well within the 120-day option period. See Frank-
linv. Wyllie, supra.

When Card sent the 2000 letter giving notice of the
intended conversion, he included an appraisal valuing the
land at $ 405,000. n8 After notifying Card that it was
exercising its right of first refusal, the town twice in-
formed Card (on August 16 [*671] and September 6,
2000) that, should he believe that the $ 405,000 appraisal
did not constitute the "'impartial appraisal’ envisioned by
the statute, [***13] " he should contact the town's prin-
cipal assessor "so that a new appraisal [could] be or-
dered.” Card apparently did not do so, preferring instead
to maintain that he had withdrawn his notice of intention
to convert the land. Then, more than six months after
town meeting voted to appropriate $ 405,000 to purchase
the property, Card submitted an appraisal dated April 24,
2001, which he had apparently unilaterally commis-
sioned. This appraisal valued the land at $ 700,000. In
the circumstances, we discern no unjust enrichment in
the town's purchase of the land at the $ 405,000 ap-
praised value. To allow Card to substitute a second ap-
praisal after expiration of the 120-day period for the
town's exercise of its right of first refusal, and well after
the town had made an informed decision, based on the
previously submitted appraisal, to exercise the option,
would impair the orderly administration of the proce-
dures envisioned by the Legislature for towns to exercise
their right of first refusal. See Roy v. George W. Greene,
Inc., 404 Mass. at 69-71.

n8 Card does not suggest that the 2000 ap-
praisal was anything other than impartial; he con-
tends only that the town would be unjustly en-
riched should it acquire the land at $ 405,000,
Card also claims that the town knew or should
have known that the 2000 appraisal was low
when it sent its July 7, 2000, tax evaluation form
designed to calculate roll-back taxes reflecting an
assessed value of $ 540,000.

Judgment affirmed.
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OPINION:

[*672] [**1272] GELINAS, J. Frank Cervelli ap-
peals from a Superior Court judgment in favor of the
town of Hanover (town) in its action for breach of con-
tract damages and specific performance of the parties'
option contract for the purchase of Cervelli's land. We
affirm the grant ot specific performance, but reverse the
award of damages.

Facts. We set out the facts generally, as stipulated by
the parties, nl reserving some details for discussion of
the issues. The land at issue consists of some seventy-
four acres of farmland [*673] located in Hanover. In or
about late 1998, Douglas Thomson, chair of the town's
open space committee, contacted Cervelli to inquire
about the possibility of Cervelli selling the land to the
town. Cervelli's attorney and Thomson, assisted by his
father, continued to discuss the sale into early 2000. In
mid-April of 2000, the town's counsel sent a draft
agreement of an option to purchase land (option agree-
ment) to [¥**2] Thomson. [¥*1273] Cervelli's attorney,
the town's counsel, and Thomson's father communicated
back and forth regarding the terms of the option agree-
ment. On May 1, 2000, Cervelli's attorney faxed Cervelli
the final version of the option agreement, which gave the
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town the option to purchase the land for $ 1,380,000 be-
fore July 1, 2000. On that same day, Cervelli signed the
option agreement at his home without counsel present
and then faxed it to Thomson's father. Cervelli subse-
quently destroyed the original option agreement he had
signed.

nl The trial judge's findings of fact are con-
sistent with the parties' stipulations.

On May 5 and 12 of 2000, letters were faxed to
Cervelli's attorney requesting that the original option
agreement be submitted to the town. On May 23, 2000,
Cervelli's attorney responded by letter, purporting to re-
voke Cervelli's signature on the option agreement. On
June 2, 2000, the town's counsel sent Cervelli's attorney
a letter expressing the town's position that Cervelli
lacked the legal ability to [***3] revoke his signature,
and that the town was exercising its option to purchase
and intended to proceed with the transaction. On June 30,
2000, the town's counsel faxed a letter to Cervelli's attor-
ney that documented their telephone conversations that
the town stood ready all day to close on the transaction.

Specific performance. Cervelli argues that the town
is not entitled to specific performance because it failed to
properly exercise the option agreement by failing to meet
one of its conditions, n2 namely, that Cervelli be dis-
charged from any obligation to pay roll-back taxes under
G. L c 6/A.n3

n2 The relevant language of the option
agreement is as follows: "Grantee's option to pur-
chase is subject to . . . (3) Grantor being dis-
charged from any obligation to pay roll-back
taxes under G. L. c. 6/A" (emphasis supplied).

n3 Cervelli's land was assessed as agricul-
tural land and taxed at favorable rates pursuant to
G. L. ¢. 6/A. When land taxed as such is taken
out of agricultural use, G. L. ¢. 6/A, § 13, pro-
vides, subject to certain exceptions, that addi-
tional taxes, referred to as "roll-back taxes,” be
paid.
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The town argues that Cervelli waived this argument
by failing [¥674] to raise it in Superior Court and that, in
any event, it tacks merit. Cervelli contends that his an-
swer to the town's complaint, as well as the parties’ joint
pretrial memorandum. adequately raised the issue.
Cervelli argues that he was entitled to an "ironclad assur-
ance” from the town that he would not be liable for roll-
back taxes, and that the town's failure to so provide, prior
to July 1, 2000, excused his requirement to convey.

Prescinding from the town's argument of waiver, we
conclude that this condition of the option agreement was
adequately fulfilled by the town based on G. L. c. 6/A, §
13. inserted by St. 1975, ¢. 794, § 7, which mandates in
part that "no roll-back taxes shall be applicable if the
land involved is purchased for a public purpose by the
city or town in which it is situated.” Regardless whether
the town, prior to July I, 2000, failed to "demonstrat[e]
its ability or willingness in writing to discharge Cervelli"
of any obligation to pay these taxes, given the language
of the statute, any such formal assurance would be re-
dundant and meaningless. In addition, the town [***5]
gave no indication that it would attempt to impose roll-
back taxes, and even had it done so, the statute would
provide a clear, impenetrable defense to any such at-
tempt. This condition of the option agreement merely
reflected the statutory reality, and Cervelli cannot be
excused from performance based on the town's failure to
formally assure Cervelli that it would adhere to the stat-
ute.

[¥*#1274] Damages. Cervelli also argues that the
town was not entitled to "reliance damages.” Prior to
Cervelli signing the option agreement, the town sought
and conditionally received a State grant in the amount of
$ 50.000 for the purchase of lands for public recreational
use. The grant, which expired in June of 2000, was lost
when Cervelli failed to convey the land. The town agrees
with Cervelli that it is not entitled to damages on a reli-
ance theory. The town. however, argues that, although
characterized by the trial judge as reliance damages, the
amount is really ordinary breach of contract damages,
which the town is entitled to receive, and therefore this
court may affirm the award. See Dorchester Mut. Fire
Ins. Co. v. First Kostas Corp., 49 Mass. App. Ct. 651,
653. 731 N.E.2d 569 (2000) ("It [***6] is well estab-
lished that. on appeal, we may consider any ground ap-
parent on the record [*675] that supports the result
reached in the lower court” [citation omitted]).

"The fundamental principle of law upon which dam-
ages for breach of contract are assessed is that the injured
party shall be placed in the same position [that it] would
have been in[] if the contract had been performed, so far
as loss can be ascertained to have followed as a natural
consequence and to have been within the contemplation
of the parties|.] as reasonable [people][,] as a probable
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result of the breach . . . ." John Hetherington & Sons,
Lid. v. William Firth Co., 210 Mass. 8, 21, 95 N.E. 961
(1911). See Weeks v. Calnan, 39 Mass. App. Ct. 933,
934, 658 N.E.2d 173 (1995). The determination whether
a given consequence was within the parties' contempla-
tion as a likely result of a breach is made by reference to
the time at which the contract was made, as distinguished
from a point or points in time subsequent to the time of
contracting. See Bucholz v. Green Bros. Co., 272 Mass.
49, 54, 172 N.E. 101 (1930); Boyiston Hous. Corp. v.
O'Toole, 321 Mass. 538, 562, 74 N.E.2d 288 (1947);
First Pa. Mort. Trust v. Dorchester Sav. Bank, 395 Mass.
614, 627, 481 N.E2d 1132 (1985). [***7] See also
Short v. Riley, 150 Ariz. 583, 585, 724 P.2d 1252 (Ct.
App. 1986); Fairfield Dev., Inc. v. Georgetown Woods
Senior Apartments Ltd. Partnership, 768 N.E.2d 463,
473 (Ind. Ct. App. 2002); Restatement (Second) of Con-
tracts § 351 (1981).

Nothing in the record indicates that the town had in-
formed Cervelli, prior to the time of his signing the op-
tion agreement, that it would lose $ 50,000 if Cervelli
breached the agreement, or that Cervelli had any knowl-
edge of the grant. In support of its damage claim, the
town refers only to record evidence, in the form of letters
written by its counsel well after Cervelli had faxed the
signed option agreement and, thereby, bound himself to
the agreement. In the town's May 12, 2000, letter, the
town's counsel informed Cervelli that delay in receiving
the original option agreement and in closing the land
transfer "could jeopardize funding of $ 100,000 or more"
because the town "need[ed] to meet . . . deadlines to re-
ceive state funding and grants." In the town's June 30,
2000, letter, the town's counsel stated that "[w]ithout a
deed in hand today the state grant is lost and our [*¥**§]
claim for damages will be pursued.” Letters referring to
the grant being lost as a consequence of Cervelli's [*676]
breach, written after Cervelli had bound himself to the
deal, cannot serve as proof that Cervelli and the town had
contemplated, when Cervelli signed the option agree-
ment, that $ 50,000 would be lost if Cervelli breached, or
that Cervelli otherwise should have had reason to foresee
the probability of such a loss. On this record, the town
has failed to sustain its burden of showing that the loss
was within the contemplation [**1275] of the parties
when Cervelli executed the option agreement.

Conclusion. The town is entitled to specific per-
formance under the terms of the option agreement upon
its tendering of the agreed upon sales price of $
1,380,000. It was error, however, for the judge to award
the town damages. The judgment is reversed insofar as it
awards damages to the town in the amount of $ 50,000,
and in all other respects the judgment is affirmed.

So ordered.
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DOERFER, J. The town of Ware (Ware), as as-
signee of Randall Witkos, brought an action to require
the town of Hardwick (Hardwick) to pay to Ware statu-
tory "injured on duty” benefits under G. L. ¢. 32, § 85H,
allegedly due to Witkos on account of an aneurysm that
disabled him while he was performing his duties as a
part-time police officer for Hardwick. Witkos also
sought in an action in his own name to require Hardwick
to indemnify him under G. L. ¢. 41, § 100, for medical
bills incurred as a result of the aneurysm. The cases were
consolidated for a bench trial on a "case stated” basis in
which all of the evidence (which was entirely documen-
tary) was stipulated. Hardwick now appeals from
amended judgments entered against it in both actions.

Standard of review of a case stated [¥2] . Where an
action was treated as a case stated n2 and the appellate
court has all the documents, including the parties' stipula-
tion of the facts, that formed the basis for the judgment,
"we decide the questions of law involved unaftected by
[the trial judge's] decision." Tucci v. DiGregorio, 358
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Mass. 493, 493-494, 265 N.E.2d 570 (1970). We thus
review this case de novo. See Richardson v. Lee Realty
Corp., 364 Mass. 632, 634, 307 N.E.2d 570 (1974) ("Be-
cause this appeal arises from a decision on a case stated,
we deal with it anew, unaffected by any conclusions of
law or inferences drawn by the [trial] judge"); Malonis v.
Harrington, 442 Mass. 692, 696, 816 N.E.2d 115 (2004)
(resolving the dispute on the case stated record); Pilch v.
Ware, 8 Mass. App. Ct. 779, 780, 397 N.E.2d 1123
(1979); Markell v. Sidney B. Pfeifer Foundation, Inc., 9
Mass. App. Ct. 412, 429, 402 N.E.2d 76 (1980); Hickey
v. Green, 14 Mass. App. Ct. 671, 671 n.2, 442 N.E.2d 37
(1982). See also Nolan & Henry, Civil Practice § 33.7
(3d ed. 2004) ("It is now provided that upon a case stated
by agreement of the parties for the decision of the court
in any action, any court before which the case may come,
either [*3] in the first instance or upon review, is at lib-
erty to draw from the facts and documents stated in the
case any inferences of fact which might have been drawn
therefrom at a trial, unless the parties expressly agree
that no inferences shall be drawn").

n2 The parties presented below an agreement
setting forth "all the material ultimate facts on
which the rights of the parties are to be deter-
mined by the law." Pequod Realty Corp. v.
Jeffries, 314 Mass. 713, 715 51 N.E2d 308
(1943), quoting from Frati v. Jannini, 226 Mass.
430, 431, 115 N.E. 746 (1917). The label is not
the determinative factor in treating an action as a
"case stated,” but rather the court looks to the
substance of the agreement. /d. ar 432.

Discussion. Witkos was both a full-time fire fighter
for Ware and a part-time police officer for Hardwick. He
had worked as a full-time fire fighter for Ware for many
years. Witkos worked the entire day of August 29, 1996,
at his Ware fire fighter job. Near the end of his shift,
[*4] before leaving for his Hardwick police job, he felt
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weak, tired, and run down. After finishing his fire fighter
shift. he was called to assist in a potice action in Hard-
wick that tnvolved carrying contraband marijuana plants
out of a field, over a stone wall, and on to a truck. He
carried bundles of marijuana from the field to the truck
three or four times. While performing this task, Witkos
experienced disabling pain, collapsed, and was taken to a
hospital where he was diagnosed with a dissecting aortic
aneurysm. He incurred medical and hospital bills in the
amount of $ 136.343.80 in connection with the treatment
of the aneurysm.

Initially Ware began paying Witkos paid leave bene-
fits under G. L. ¢. 41, § 111F. n3 See Jones v. Wayland,
380 Mass. 110. 118, 402 N.E.2d 63 (1980). Ware subse-
quently terminated these payments, taking the position
that they were made in error because his injury was sus-
tained while working on his Hardwick job, not on his
Ware job. As a result, Witkos filed a grievance under a
collective bargaining agreement with Ware. Ware and
Witkos entered into a written agreement in settlement of
that grievance, pursuant to which Witkos released [*5]
his claims against Ware and assigned to Ware his rights
against Hardwick under G. L. ¢. 32, § 85H, and G. L. c.
41, § [111F. n4 Witkos further received $ 19,278.73 in
sick leave benefits from Ware and was allowed to keep
the paid leave benefits (in the amount of $ 24,054.44)
already received from Ware. The settlement agreement
provided that Ware would keep amounts it recovered on
the assigned claims, up to the total amount of the paid
leave benefits and sick leave benefits it had paid to Wit-
kos (i.e.. $ 43.333.17). Any excess amounts recovered
would belong to Witkos. Ware, to recoup its outlays,
filed its action against Hardwick asserting Witkos's as-
signed claims. nS

n3 "Whenever a police officer or fire fighter
of a ... town ... is incapacitated for duty be-
cause of injury sustained in the performance of
his duty without fault of his own . . . he shall be
granted leave without loss of pay for the period of
such incapacity . .. ." G. L. ¢. 41, § 111F, as ap-
pearing in St. 1964, c. 149.

n4 Hardwick admitted such in its answer to
Ware's complaint, clarifying any ambiguity in the
settlement agreement about the scope of the as-
signment.
[*6]

n5 Although Ware's complaint refers to
benefits allegedly due to Witkos from Hardwick
under G. L. ¢. 41, § 111F, for continuation of his

Hardwick wages while he was out of work due to
the injury suffered while on the Hardwick job,
that claim was not pursued at trial or in this ap-
peal, and we do not address it.

Witkos was totally disabled by the aneurysm and
never worked again on either job. As part of the settle-
ment of the grievance, Ware also agreed not to oppose
his application for accidental disability retirement bene-
fits from the Hampshire County retirement board under
G. L c. 32, § 7. n6 Witkos was successful in obtaining a
disability retirement pension on October 22, 1997, at
thirty-one years of age. That pension was granted from
Hampshire County in connection with his full-time job
as a Ware fire fighter under the so-called "heart law," G.
L. c. 32, § 94. n7 The heart law creates a presumption
that a disability of a full-time fire fighter arising out of a
heart condition is causally related to his job, without [*7]
the need to prove further any such causal connection. See
Blair v. Selectmen of Brookline, 24 Mass. App. Ct. 261,
265, 508 N.E.2d 628 (1987); Lisbon v. Contributory Re-
tirement Appeal Board, 41 Mass. App. Ct. 246, 249, 670
N.E.2d 392 & n.5 (1996).

n6 General Laws c. 32, § 7(1), as amended
by St. 1996, c. 306, § 14, provides accidental
disability retirement for a qualified member in
service "who is unable to perform the essential
duties of his job and that such inability is likely to
be permanent before attaining the maximum age
for his group by reason of a personal injury sus-
tained or a hazard undergone as a result of, and
while in the performance of, his duties at some
definite place and at some definite time on or af-
ter the date of his becoming a member . . ., with-
out serious and willful misconduct on his part,
upon his written application on a prescribed form
filed with the [retirement] board and his respec-
tive employer . . . ."

n7 In relevant part, G. L. ¢. 32, § 94, as
amended through St. 1991, ¢. 552, § 26, provides
that "any condition of impairment of health
caused by . . . heart disease resulting in total or
partial disability . . . to a uniformed member of a
paid fire department or permanent member of a
police department . . . shall . . . . be presumed to
have been suffered in the line of duty, unless the
contrary be shown by competent evidence."

[*8]

Meanwhile, Blue Cross Blue Shield of Massachu-
setts, which had paid for Witkos's hospitalization and
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medical care expenses, retracted its coverage under the
terms of its health insurance policy covering Witkos, on
the ground that his injuries were work-related. n8 Conse-
quently Witkos became liable for these expenses, a
liability for which he filed his action seeking
indemnification from Hardwick under G. L. ¢. 4/, § 100.

n8 Witkos's claim against Blue Cross Blue
Shield of Massachusetts is not before us.

Benefits for a part-time police officer. A part-time
police officer who is disabled while working on his part-
time job and who is thereby unable to work at his "regu-
lar” job is entitled to statutory "injured on duty” benefits
under G. L ¢, 32, § &5H, the relevant provisions of
which state:

“"Whenever a call fire fighter or any mem-
ber of a volunteer fire company in a town

. or reserve or special or intermittent
police officer of a town, or a reserve [*9]
police officer or reserve or call fire fighter
of a city is disabled because of injury or
incapacity sustained in the performance of
his duty without fault of his own, and is
thereby unable to perform the usual duties
of his regular occupation at the time such
injury or incapacity was incurred, he shall
receive from the city or town for the pe-
riod of such injury or incapacity the
amount of compensation payable to a

permanent member of the police . . . force
thereof . . . for the first year of service
therein . . . provided, that no such com-

pensation shall be payable for any period
after such police officer . . . has been re-
tired or pensioned in accordance with law

G. L. ¢. 32, § 85H, as amended through St. 1970, c¢. 382,
§ 1. n9 See Politano v. Selectmen of Nahant, 12 Mass.
App. Ct. 738, 743. 429 N.E.2d 31 (1981). The "injured
on duty” benefits paid to the part-time police officer un-
der G. L. ¢. 32, § 85H, are designed to compensate the
officer for the loss of income from a regular occupation.
Politano v. Selectmen of Nahant, supra. The amount of
these benefits, payable by the part-time employer, [*10]
1s equivalent to the amount of compensation that would
be due to a lirst-year permanent member of the police
department for the period of incapacity. This benefit ends
upon retirement. See id. at 744.
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n9 General Laws c. 32, § 85H, contains two
types of "injured on duty" benefits: a permanent
retirement benefit and temporary compensation
related to the inability to perform a regular occu-
pation. Jones v. Wayland, 380 Mass. at 112. At
issue here are the temporary compensation bene-
fits for the period prior to Witkos obtaining acci-
dental disability retirement benefits from Hamp-
shire County.

It is not necessary to a temporary compensation
claim under G. L. ¢. 32, § 85H, to establish that the dis-
ability "sustained in the performance of . . . duty" was
caused specifically by the duty being performed. Cf,
Wormstead v. Town Manager of Saugus, 366 Mass. 659,
662-663, 322 N.E2d 171 (1975) (under G. L. c¢. 41, §
111F [*11] [which possesses operative language similar
to that of G. L. ¢. 32, § 85H], proof that the injury spe-
cifically resulted from the work is not necessary). It is
sufficient that the disabling condition arose without fault
of the part-time employee while working on the part-
time job. See G. L. ¢. 32, § 85H. Thus, under the unique
circumstances of this case, it is of no consequence to this
claim, contrary to the argument of Hardwick, whether
Witko's aneurysm may have been causally related in
whole or in part to his job as a full-time Ware fire
fighter.

Hardwick, citing Jones v. Wayland, 380 Mass. at
120, argues that Witkos should not be able to collect
benefits for his Ware fire fighter job from both Ware
(under G. L. ¢. 41, § 111F) and from Hardwick (under
G. L. c. 32, § 85H). But unlike the situation in that case,
this appeal does not involve the potential for overlapping
benefits under § 85H and § /1/F as related to an em-
ployee "who had lost only one job." Jones v. Wayland,
supra. nl0 Here Witkos would receive nothing more
than he is entitled [¥12] to under G. L. ¢. 32, § 85H, and
will not be doubly compensated for his inability to work
as a full-time Ware fire fighter. An amount equal to that
which Ware has already paid to him (both in paid leave
benefits and sick leave benefits) would be retained by
Ware. Although any excess recovery (there is none here)
would have gone to Witkos, there would be no more
compensation to Witkos than the statute provides. This
benefit is not limited by the amount he would have re-
ceived on his primary job (so long as he had a primary
job); it is measured by reference to what a full-time po-
lice officer in Hardwick earns. Compare Murphy v. Do-
ver, 35 Mass. App. Ct. 904, 904-905, 616 N.E.2d 835
(1993) (a part-time call ambulance worker and police
matron was not entitled to benefits, as her full-time work
as a housewife was not considered a "regular occupation”
because it did not constitute "a substantial source of in-
come").
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110 Our decision should not be read to sug-
gest that Witkos in fact had enforceable rights
under both § /11F (against Ware) and § &85H
(against Hardwick) to compensation for his dis-
ablement from his Ware fire fighter job. Because
Witkos's grievance seeking § //1F benefits from
Ware was the subject of legal settlement and re-
lease, that claim was never properly litigated. It is
not before us, we are not in a position to opine on
its merits, and we are thus not confronted with
the potential for "double recovery” that troubled
the court in Jones v. Wayland, 380 Mass. at 120.

Moreover, we read the Jones decision simply
as holding that. to avoid a "double recovery” not
intended by the Legislature, the special police job
(or other enumerated police or fire fighter job)
being relied on to invoke § &5H in the first in-
stance cannot also count as the § 85H claimant's
"regular occupation” for purposes of compensa-
tion. Although dictum in the Jones opinion sug-
gests categorically that "'regular occupation’ can-
not be police or fire duty,” ibid., this language
was not penned with the case in mind of a full-
time public safety officer for one town suffering
injury in the course of his part-time public safety
work {or another town.

[*13]

Finally, there is no requirement, as argued by Hard-
wick, that Witkos or someone on his behalf make a for-
mal claim for benefits under G. L. ¢. 32, § 85H, before
commencing an action to enforce it. See Jones v. Way-
land, 380 Mass. at 117.

Reimbursement for medical bills. We turn next to
the claims of Witkos against Hardwick for indemnifica-
tion for his medical bills under G. L. ¢. 41, § 100. This
statute does require some causal connection between the
medical condition treated and the performance of his job
for Hardwick. See G. L. ¢. 41, § 100 (indemnification
for reasonable medical expenses "incurred as the natural
and proximate result of an accident occurring or of un-
dergoing a hazard peculiar to his employment, while
acting in the performance and within the scope of his
duty without fault of his own"). nl1

nll General Laws ¢. 41, § 100, as amended
through St. 1970, c¢. 27, provides in pertinent part
that, "Upon application by a fire fighter or police
officer of a city, town or fire or water district, . . .
the board or officer of such city, town or district
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authorized to appoint fire fighters or police offi-
cers,

as the case may be, shall determine whether
it is appropriate under all the circumstances for
such city, town or district to indemnify such fire
fighter or police officer for his reasonable hospi-
tal, medical, surgical, chiropractic, nursing,
pharmaceutical, prosthetic and related expenses
and reasonable charges for chiropody (podiatry)
incurred as the natural and proximate result of an
accident occurring or of undergoing a hazard pe-
culiar to his employment, while acting in the per-
formance and within the scope of his duty with-
out fault of his own." Furthermore, the statute
"specifically provides for a petition to the Supe-
rior Court when an application for reimbursement
is denied or ignored." O'Donovan v. Somerville,
41 Mass. App. Ct. 917, 918, 669 N.E.2d 1106
(1996).

[*14]

Contrary to the arguments of Hardwick, there is evi-
dence in the record to support Witkos's claim of a causal
connection between the acute dissection of his aortic
aneurysm and his activity as a part-time police officer for
Hardwick. Immediately before experiencing intense pain
and collapsing, Witkos had been carrying bales of mari-
juana on his shoulder from a field, over a stone fence,
and onto a truck. He made this trek three or four times in
the course of approximately one-half hour. Additionally,
a treating surgeon at Massachusetts General Hospital
stated in a letter that "[t]here is no question that the acute
event of aortic dissection which was marked by the onset
of very severe symptomatology occurred while at work
and was related to the straining that he was doing at that
time." It is beyond dispute that this acute episode oc-
curred while "acting in the performance and within the
scope of his duty without fault of his own." G. L. ¢. 41, §
100.

Witkos is not prevented, under the doctrine of issue
preclusion, from claiming a causal connection between
his police job and the disabling condition by the fact that
he successfully obtained a disability pension [*¥15] from
the Hampshire County board of retirement on the ground
that he was disabled as a result of his Ware job as a fire
fighter. This retirement outcome followed Ware's agree-
ment in the grievance settlement not to oppose Witkos's
application for disability retirement, which in effect al-
lowed the causation presumption contained in the heart
law, G. L. ¢. 32, § 94, to be conclusive. nl12 The causa-
tion question thus was not actually litigated, an indispen-
sable prerequisite of the issue preclusion doctrine. See
Kobrin v. Board of Registration in Medicine, 444 Mass.
837, 844, 832 N.E.2d 628 (2005).
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nl2 Under the heart law, the Legislature has
provided a statutory presumption that a disabling
heart condition developed by a fire fighter is
causally related to the job as a fire fighter. We
have interpreted the heart law presumption as re-
lating only to retirement, see Vaughan v. Auditor
of Watertown, 19 Mass. App. Cr. 244, 246, 473
N.E.2d 698 (1985), and thus it has no application
to medical expense indemnification under G. L. ¢.
41, § 100.

[*16]

Furthermore, the fact that such a condition may be
causally related to Witkos's job as a fire fighter does not
preclude the possibility that it is also causally related to
the performance of his job as a part-time police officer.
A disability under the heart law is based on the presump-
tion that heart disease is a long-term illness that can be
exacerbated by the stress of working as a fire fighter. A
final stressful incident which occurs while the fire fighter
is working on some other job may be the immediate pre-
cipitating disabling event in a long chain of causation
that included deterioration due to service as a fire fighter.
In this sense the disability can logically and factually be
related to both jobs. nl3

nl3 We do not hereby suggest that such a
causation scenario, it proved in a particular case,
would entitle a person to benefits under both G.
Loc. 32§ 8H,and G. L. ¢. 41, § 111F, for dis-
ablement from the person's primary public safety
occupation. As we explained in note 10, supra,
there is no § //1F claim against Ware before us,
and thus we express no opinion on how the two
statutes interact in a dual causation case.

[*17]

Nor is there any preclusive effect to the proceeding
betore the Hampshire County retirement board for acci-
dental disability retirement benefits under the heart law
and based upon the risk that Witkos might suffer another
acute aortic episode in the future. Here Witkos sought
indemnitication tor medical expenses under G. L. ¢. 41, §
100, for treatment relating to the acute event of aortic
dissection that he suffered while on duty as a police offi-
cer. He is not prevented from making a claim for medical
expenses.

87

There is support for the argument that Witkos made
some application for these benefits. See G. L. ¢. 41, §
100. No particular form of application is required by
statute. See ibid. The record shows that Witkos did
enough to bring this claim to the attention of Hardwick
to satisfy the statutory condition. Early in the process,
Witkos discussed his medical bills with Hardwick's po-
lice chief and Ware's fire chief. The Ware fire chief had
requested, on Witkos's behalf, that Hardwick make ar-
rangements to pay all the medical bills associated with
his treatment. In addition, Witkos's attorney submitted
detailed medical bills to [*18] counsel for Hardwick.
See O'Donovan v. Somerville, 41 Mass. App. Ct. at 917,
918 (1996) (employee forwarded his medical bills to the
chief of the fire department).

We therefore agree with the trial judge's conclusion
that Witkos is entitled to indemnification from Hardwick
for his relevant medical expenses. n14

nl4 Hardwick has not asserted that it would
have exercised whatever discretion it may have
under G. L. ¢. 41, § 100 (see note |1, supra, for
relevant text), to decide that reimbursement is not
"appropriate under . . . the circumstances." We
deem that issue waived and express no opinion
thereon.

Conclusion. The stipulated facts and admissions in
the pleadings show that (1) Witkos is disabled; (2) that
his incapacity was sustained while he was in the per-
formance of his duties as a Hardwick special police offi-
cer, without his fault; and (3) that, as a result, he is un-
able to perform the usual duties of his regular occupation
as a full-time fire fighter for [*19] the town of Ware.
Both the amended judgment in the Ware action nl5 and
the second amended judgment in Witkos's action are
affirmed.

nl5 The amended judgment in the Ware ac-
tion entered in the amount of $ 31,071.64, with
interest of $ 5,512.61 calculated from the date
Ware filed its complaint on October 5, 1998. The
trial judge did not err by adding interest from the
date of the commencement of Ware's action, Oc-
tober 5, 1998. See G. L. ¢. 231, § 6C.

So ordered.



