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In lieu of making a determination on endangerment in conformity with the
Supreme Court’s decision in this case, the EPA Administrator now proposes to put the
endangerment question on indefinite hold while requesting a new round of public

' EPA argues that “there simply is

comment on a broad range of policy questions.
nothing in the decisions of this Court or the Supreme Court that bars it from doing s0.”
EPA Br. at 13. For the reasons set forth below, EPA’s response overtly flouts the

Supreme Court’s ruling.”

'In fact, the Administrator recently announced that he is going to leave the endangerment
determination to his successor. On May 19, 2008, Administrator Johnson “told reporters
at a meeting at Platts Energy Podium, a McGraw-Hill-sponsored presentation for
reporters on energy issues, that ‘as a practical matter’ it will be up to the next
administration to determine whether carbon dioxide endangers public health because of
its contribution to global warming.” See J. Eilperin, “White House Role Cited in EPA
Reversal on Emissions,” Washington Post A06 (May 20, 2008) (Attached as Ex. A).

* This Reply Brief is being submitted pursuant to Circuit Rule 21(c) at the oral invitation
of the Court. The parties and state amici joining in this reply brief now also include the
State of New Hampshire,



In Massachusetts v. EPA, the Supreme Court precisely delineated the range of
EPA’s options on remand. EPA must decide “whether an air pollutant ‘cause[s], or
contributefs] to, air pollution which may reasonably be anticipated to endanger public
health or welfare,”” 549 U.S. | 127 S. Ct. 1438, 1462 (2007), quoting 42 U.S.C.
7521(a)(1). Thus, “[t]he statutory question is whether sufficient information exists to
make an endangerment finding.” Id. at 1463. The Court limited EPA to three possible
answers to that question: yes, no, or insufficient information. EPA’s answer, the Court
made clear, must be based solely on the science. Id. at 1462-63. See Pet. for Mand. at 3.

Nowhere does EPA argue that it cannot give a science-based answer to the
endangerment question, or that it lacks sufficient scientific information to do so. That
leaves only the option of an affirmative or a negative determination. EPA does not
dispute that months ago it in fact completed its work on a free-standing, fully-
documented, affirmative endangerment determination, including complete drafis of a
Federal Register notice and a scientific support document. Nor does EPA dispute the
conclusion of a House committee investigation that the Administrator in fact approved
the affirmative determination last fall. See Pet. for Mand. at 7-8. All that remains to
satisfy the Supreme Court’s mandate is for the Administrator to sign that notice and send
it to the Federal Register.

EPA cannot cite any reason cognizable under the Supreme Court’s decision why
it may withhold the completed endangerment determination until the agency is ready, at
some undisclosed future date, to propose standards for motor vehicle greenhouse gas

emissions. EPA’s claim is especially hollow given that the agency has withdrawn its



rulemaking to propose such standards and has made plain its intent not to pursue them. ’
The agency points to the Supreme Court’s statement that “EPA no doubt has significant
latitude as to the manner, timing, content, and coordination of its regulations with those
of other agencies.” EPA Br. at 21 (quoting 127 S.Ct. at 1462). But as the Supreme
Court made clear in the very next sentences — and as even EPA concedes (EPA Br. at 4,
n.1) — that latitude comes into play only after making the endangerment determination:
But once EPA has responded to a petition for rulemaking, its reasons for action or
inaction must conform to the authorizing statute. Under the clear terms of the
Clean Air Act, EPA can avoid taking further action only if it determines that
greenhouse gases do not contribute to climate change or if it provides some
reasonable explanation as to why 1t cannot or will not exercise its discretion to
determine whether they do. To the extent that this constrains agency discretion to
pursue other priorities of the Administrator or the President, this is the
congressional design. ‘
127 S.Ct. at 1462 (reference omitted). Having found that EPA responded to the
rulemaking petition unlawfully, the Supreme Court has directed the agency to respond
again in conformity with law, by making the science-based endangerment determination.
The passage quoted above also disposes of EPA’s argument (EPA Br. at 13) that
mandamus may not issue because the original petition asked for final standards, not just
an endangerment determination. The Supreme Court, of course, was well aware of the
content of the petition. The Court directed EPA to address the endangerment question,

and that is the law of the case. Moreover, EPA concedes that an endangerment

determination is “‘a necessary prerequisite to any such regulation under section 202(a)”

* See Unified Agenda and Regulatory Plan, noticed at 73 Fed.Reg. 24759 (May 5, 2008),
available at http://www.reginfo.gov/public/do/eAgendaViewRule?rulelD=277756, and
attached as Ex. B. (stating that EPA’s “Rulemaking to Address Greenhouse Gas
Emissions from Motor Vehicles” was “withdrawn” on March 5, 2008 based on the
agency’s conclustons that there is no need to set emission standards).




(id.), and thus there 1s nothing inconsistent with the relief requested in 1999 and the relief
requested in this motion.

Petitioners would have no objection, of course, to EPA’s proposing Section 202
standards now, in concert with making the endangerment determination. But EPA has no
right, under the Supreme Court’s decision, to delay the endangerment determination to
await the indeterminate day when the agency decides that regulation should be pursued
and is ready to make a proposal.

EPA offers a list of policy questions that it wants to mull over before making the
endangerment determination, including such questions “as more general issues associated
with potential regulation of greenhouse gas emissions under the Clean Air Act” (EPA Br.
at 10) and “potential issues in the New Source Review (NSR) program”™ (Meyers Decl.
931). EPA cites its preference for developing a “comprehensive” plan for dealing with
greenhouse gases under all relevant parts of the Clean Air Act. EPA Br. at 19. This
preference supposedly supports EPA’s new plan to withhold its completed endangerment
finding, to scrap the proposed motor vehicle emission standards rulemaking that it
developed last year, and to issue an “‘advanced notice of proposed rulemaking” (ANPR)
that “can be expected to consider the relationship among these various CAA authorities
as well as how different approaches to making the endangerment determination may
impact those authorities.” EPA Br. at 11.

These policy questions are indistinguishable from those already explicitly rejected
in Massachusetts because they “rest[] on reasoning divorced from the statutory text.”
127 S.Ct. at 1462. They offend the Court’s clear directive that the agency consider only

the science in deciding the endangerment question that the Court directed EPA to resolve



on remand. Nowhere does EPA claim that the ANPR is necessary to answer the one
question that the Supreme Court put to the agency: Are motor vehicle GHG emissions
“reasonably anticipated to endanger public health or welfare”?

That an endangerment determination under Section 202 may have impacts under
other provisions of the Clean Air Act is irrelevant to the question put to the agency by the
Supreme Court. Equally irrelevant is the fact that petitions are pending before EPA
seeking regulation of other sources of greenhouse gas emissions. -

In short, these are the same excuses EPA put forward in its 2003 denial of the
original petition: EPA refused to act under Section 202 because it did not want to pursue
an “inefficient, piecemeal approach to addressing the climate change issue™ and preferred
a “sensible regulatory scheme” under the Act that would deal with all sources of
greenhouse gases. 68 Fed. Reg. 52922, 52931 (Sept. §, 2003). The Supreme Court
rejected this excuse because it is irrelevant to the endangerment question. 127 S.Ct. at
1463. The desire to delay action on endangerment and issue a “comprehensive” ANPR is
déja vu all over agam.

The promised ANPR would only move the regulatory process backwards, from
square one to square zero. An ANPR is merely a tool for “seeking information to assist
[the agency] in deciding on the possibility of a future proposed rule.” P&V Enterprises v.
U.S. Army Corps of Engineers, 516 F.3d 1021, 1026 (D.C. Cir. 2008) (emphasis in
original).

EPA also cites its preference to collect further comment on the science before
making an endangerment determination, stating that the ANPR will “seek public

comment on scientific issues pertinent to an endangerment finding.” EPA Br. at 18. But



interested parties will have an opportunity to comment on the endangerment
determination before final regulations are issued. See National Asphalt Pavement Ass'n
v. Train, 539 F.2d 775, 779 n.2 (D.C. Cir. 1976). So EPA’s goal of ensuring even more
public discussion of the science will be met during the comment opportunity that follows
the endangerment determination.”

EPA makes one half-hearted attempt to come up with a new issue: whether to
regulate the four vehicular greenhouse gases individually or as a group, weighting each in
accordance with its “global warming potential.” EPA Br. at 3. This is not a scientific
question related to whether these pollutants endanger public health or welfare, but a
subsequent question of precisely how they should be regulated. It can and should be
addressed in the rulemaking after the endangerment determination.

EPA also argues that it needs to ponder the interaction of the federal fuel
economy standards with motor vehicle carbon dioxide regulations. To be sure, the
Supreme Court recognized EPA’s latitude to “coordinat[e] its regulations with those of
other agencies.” 127 S.Ct. at 1462. But any such coordination is relevant only at the
stage of drafting those regulations. It has nothing to do with the threshold endangerment
issue. The Energy Independence and Security Act (EISA), enacted last December,
expressly preserves EPA’s authority to regulate motor vehicle greenhouse gases under
the Clean Air Act. See Pet. for Mand. at 15-16. As EPA itself has acknowledged, EISA
“does not relieve us of our obligation to respond to the Supreme Court’s decision in
Massachusetts v. EPA.” Statement of Stephen L. Johnson, Administrator, Before the

House Select Committee on Energy Independence and Global Warming, March 13, 2008

“ In addition, the rulemaking petition has already gone through a full notice and comment
process that generated nearly 50,000 public comments. 68 Fed.Reg. at 52923.



(attached as Ex. H to the Pet. for Mand.), at 4. As the Supreme Court cautioned, the
Department of Transportation’s standard-setting role “in no way licenses EPA to shirk its
environmental responsibilities,” and Section 202(a)(1)’s mandate to protect public health
and welfare is “a statutory obligation wholly independent of DOT’s mandate to promote
energy efficiency.” 127 S.Ct. at 1462.
Conclusion

For the reasons set forth above and 1n the Petition for Mandamus, Petitioners
respectfully request that this Court issue a writ of mandamus requiring the EPA
Administrator to 1ssue within 60 days his determination on whether greenhouse gas
emissions from motor vehicles contribute to air pollution that may reasonably be
anticipated to endanger public health or welfare.
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The five-month probe by the House Oversight and Government Reform Commiitee drew
upon more than 27,000 pages of internal KPA documents and interviews with eight key
agency officials, and it provides the most detailed look yet at the administration's mid-

December decision.

California sought permission to implement rules atmed at cutting its vehicles' greenhouse gas
emissiens by 30 percent between 2009 and 2016. A total of 18 states - representing 45
percent of the nation's aulo market - have either adopted or pledged to implement
California's proposed tailpipe emissions rules, but the administration's refusal to grant a
waiver under the Clean Air Act has blocked the rules from taking effect.

Acivertisgmen: According to the agency's documents and depositions by staff members,
EPA officials unanimously endorsed granting California the waiver, and Johnson initiafly
agreed. EPA Associate Deputy Administrator Jason Bumett testified under oath that Johnson
"was very interested in a full grant of the waiver” in August and September of 2007 and later
thought a partial grant of the waiver "was the best course of action.”

Burnett told the panel he thought Johnson had told White House officials that he supported a
pattial waiver and said there was "White House input into the rationale” for the Dec. 19 letter
announcing EPA's complete denial of the waiver.

Committee Chairman Henry Waxinan (D-Calif)), who will hold a hearing on the matter
today, said the probe showed that President Bush had crossed a line, "The president has broad
authority, but he is not above the law,” Waxman said.

But EPA spokesman Jonathan Shradar said the commitiee’s report is "nothing new," because
Johnsen has consistently maintained that he considered various opinions when deciding how
to rule.

"Administrator Johnson was presented with and reviewed a wide range of options and made
his decision based on the facts and the law," Shradar wrote in an e-mail. "At the end of the
day it was the Administrator's decision alone, and he stands by the decision.”

The committee's revelations could provide fodder for the adminisiration's critics, who are
trying to obtain the waiver through legal and legislative means, More than a dozen states and
a coalition of environmental groups are seeking to overturn the waiver dendal in federal court,
and congressional Democrats are pushing a bill that would reverse the decision through
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“legislation. The Senate Environment and Public Works Committee will vote on the bill
Wednesday.

Mary D. Nichols, who chairs the California Air Resources Board, said in a statement: "While
EPA fiddles and we bum, consumers are being denied the right to purchase cars that are
cleaner and save money at the pump."

David Doniger, policy director at the climate center of the Natural Resourges Defepse
Coungil, an advocacy group, said his organization and other plaintiffs in the lawsuit will
include the committee's findings in a brief they will submit to the U.S. Cours of Appeals for
the Sth Circuit.

"Seeing what really happened is going to help a court understand just how illegitimate and
political EPA's decision really was," Doniger said,

It remains unclear how exactly senior Bush officials intervened in the decision. Burnett said
he was instructed not 10 answer questions about the White House's involvement, and the
White House maintains that Johnson was not influenced by his talks with White House
efficials.

"As Administrator Johnson said in his statement, he made an independent dectsion and his
decision was based on the facts and the law," said Kristen Hellmer, spokeswoman for the
White House Council on Environmental Quality.

Johnson did not comment on the House probe yesterday, but he told reporters at a meeting at
Platts Energy Podium, a McGraw-Hill-sporsored presentation for reporters on energy issues,
that "as a practical matter” it will be up to the next adminisiration to determine whether
carbon dioxide endangers public health because of its contribution to global warming.

"Carbon dioxide is a pollutant. | accept that," Johnson said.
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