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Background
Current MA Regulation 105 CMR 533.000 Fish and Fishery Products prohibits the sale of shellfish at farmer’s markets. The MA Department of Public Health and the Division of Marine Fisheries have agreed to establish a pilot program in cooperation with the Department of Agricultural Resources to allow wholesale shellfish dealers and harvesters to obtain a state retail seafood dealer’s permit to sell shellfish at farmer’s markets. Such vendors selling shellfish and/or other seafood products are also required to obtain a retail food permit from the local board of health in accordance with 105 CMR 590.000 – Minimum Sanitation Standards for Food Establishments. 
Massachusetts Regulation 105 CMR 533.007 Fish and Fishery Products currently prohibits the sale of shellfish from vehicles.  The retail sale of shellfish is restricted to fixed facilities to facilitate recordkeeping of harvest areas and dates in the event of a foodborne illness outbreak or harvest closure order and to prevent the sale of shellfish from vehicles that can sell in multiple locations.  
For the purpose of this farmer’s market pilot only, DPH proposes to allow wholesale dealers and harvesters to sell shellfish at a farmers market in accordance with procedures outlined in this document. They will be required to hold a state “retail seafood dealer” permit jointly issued DMF/DPH. Such permit may be endorsed by DMF/DPH for multiple farmer market locations and dates within the season.  A “retail food permit” issued in accordance with 105 CMR 590.000 by each local board of health within whose jurisdiction they plan to operate is also required. A local board of health may not license vendors selling shellfish at a farmer’s market as a “mobile food operation” nor may they issue a retail food permit if the vendor does not have a state retail seafood dealer permit.  With the exception of farmer’s markets, harvesters of aqua-cultured or wild-caught shellfish are not allowed to sell “at” or “to” any other retail food operation or location unless they also possess a state wholesale seafood dealer permit. 
DPH will provide technical assistance to industry and local boards of health participating in the pilot program, and will conduct state retail seafood dealer inspections in coordination with the local board of health prior to issuance of a permit under the pilot program. Food Protection Program (FPP) will conduct plan reviews and vehicle inspections for state retail food dealer permits prior to final approval.   After applying for the retail seafood dealer permit for the farmer’s market, the vendor must apply for a retail food permit in accordance with 105 CMR 590.000 from the appropriate board of health prior to operating. FPP will coordinate a joint inspection with the local board of health prior to approval of the state retail seafood dealer permit.   
Local boards of health are the primary agencies responsible for enforcement of the state sanitary code at farmer’s markets. DPH/DMF may take further action to suspend or revoke permits, or impose fines on retail/wholesale seafood dealer permit holders based on verification of BOH findings of non-compliance with 105 CMR 590.000.  Failure to comply with all applicable regulations, permit conditions and the terms outlined in this guidance may result in suspension of a retail/wholesale dealer conditional permit to operate at farmer’s markets under the terms of this pilot. Boards of health should immediately notify DPH and/or DMF of non-compliant operators, or if they find other persons selling shellfish at a farmer’s market without a proper state license.
The following options are available to harvesters who do not have a fixed facility and/or do not currently hold a wholesale dealer permit:

· Harvesters of wild-caught and aqua-cultured shellfish may apply for a state retail seafood dealer permit for farmer’s markets if they have:

· A written operational and HACCP plan which adequately addresses food safety hazards associated with the activity.
· Documentation that they are operating from a fixed facility licensed by the state as a wholesale seafood dealer, with access to refrigeration and refrigerated vehicles.
· Harvesters that are aqua-culturists may apply for a state retail seafood dealer permit for farmer’s markets if they have:
· A written operational and HACCP plan which has been reviewed by DAR to ensure that the firm adequately addresses food safety hazards associated with the activity.

· Documentation that :

·  (1) DAR has determined firm has an adequate record keeping system in place
· (2) The shellfish farmer has implemented operational and HACCP plans that adequately control appropriate food safety hazards, with preliminary review by DAR
· (3) Shellfish is transported under insulated, mechanical refrigeration  
· (4) Insulated mechanical refrigeration, ice, or other appropriate temperature control is used at the farmers market
Additional materials required for approval include:

· Copy of farmer’s market contract that includes market master contact information and number, 
· Seafood dealer emergency mobile number 
·  Vehicles engaged in the wholesale transport of seafood shall be equipped with mechanical refrigeration and identified with the name and permit number of the permit holder in accordance with 105 CMR 533.007.
· Other information requested by DMF and/or DPH 
BOH retail food application review process must assess (where applicable):

· Food source (approved sources)

· Base of Operation (wholesale dealer permit)

· Restrictions on food service and value added services (half shell/ shucking)
· Labeling - shellfish tags available and maintained for minimum 90 days

· Protection from contamination (environment, people, other raw animal foods, ice source and protection, toxic chemicals, dirty containers/ transportation vehicles)

· Protection from growth of microorganisms (temp control maintained at 41 F or below).   Shellfish must be transported using insulated mechanical refrigeration Potable ice or other adequate cooling media may be used in lieu of mechanical refrigeration on premises of the farmer’s market event.   Mechanical refrigeration is strongly recommended. Refrigeration units on a truck are permitted. 
· Proper disposal of ice and melting ice water

· Shellfish records (as evaluated by LBOH and/or DPH during wholesale dealer inspections). Harvesters must identify the shellfish harvested, sold and/or returned to the wholesale dealer location or shellfish farm (aquaculture lease site) in their ledgers, retain shellfish tags for up to 90-days and provide customers with receipts  that identify the source and other harvest information required by law. (As stated previously, DAR will be responsible for verifying adequacy of record keeping system for shellfish farmers who do not operate from a fixed facility licensed by the state as a wholesale dealer). 
· Cleanliness and maintenance of sanitary facilities, if such facilities are required by BOH

Level of operator knowledge based on code compliance performance.  Certification in food protection management recommended but not required.
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