
November 30, 2017 

By Electronic Mail (climate.strategies@state.ma.us) 

Commissioner Martin Suuberg 

Department of Environmental Protection 

1 Winter Street 

Boston, MA 02108 

Subj: Comments re: Proposed Changes to 310 CMR 7.75 Clean Energy Standard 

Relating to Municipal Utilities and Existing Clean Generators 

Dear Commissioner Suuberg, 

Please accept the following comments by Conservation Law Foundation (“CLF”) 

regarding the Department of Environmental Protection’s (“DEP’s”) proposed revisions to 

310 CMR 7.75 as noticed by DEP on October 3, 2017.1    Responding to issues 2 

(Options for Expanding the CES: The “CES-E”) and 3 (Options for Expanding the CES: 

Municipal Utilities) raised therein,2 CLF’s comments explained in detail herein can be 

summarized as follows: 

Regarding Municipal Utilities 

 DEP should revise the 310 CMR 7.75 Clean Energy Standard (“CES”) to require

compliance by municipal utilities (“Munis”),3 without exception, as Retail Energy

Sellers subject to the CES.

 DEP should allow Munis to settle for purposes of CES compliance any clean

energy attributes they own as the result of an existing ownership interest in, or

long-term contracts with, generation that otherwise would qualify as Clean

Generation in the absence of the vintage requirement in 310 CMR 7.75(7)(a)(2).

 DEP should require that Munis may only claim clean or renewable energy (or

related emissions profile) for which they own the associated clean or renewable

attribute.

 DEP should require Munis to comply with the existing 310 CMR 7.75(4)(a) Table

A schedule of required clean energy sales no later than 2035.

1 DEP, 310 CMR 7.75: Clean Energy Standard Review of Options for Expanding the CES Stakeholder 

Discussion Document (Oct. 3, 2017) (“CES Discussion Docment”). 
2 See id. at 2-5 (regarding the CES-E), 5-7 (regarding municipal utilities). 
3 The term “Munis” herein includes all municipal utilities in the Commonwealth including Municipal 

Electric Departments (“MEDs”), Municipal Light Boards (“MLBs”), and Municipal Light 

Plants (“MLPs”), see id. at p.1 (defining “municipal utilities” for purposes of this public stakeholder 

discussion). 
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Regarding Existing Clean Generators 

 DEP should not implement its proposed CES-E.DEP should instead revise the

CES to include a requirement that DEP continue to study how to best account for

existing clean generation, initiate a public process to consider appropriate

approaches and that it finalize a rulemaking or other mechanism to do so in 2019

(effective for Jan. 1, 2020).

 Simultaneously, DEP should pursue in conjunction with DOER and other relevant

agencies of the Commonwealth a regional, market-based mechanism like the

dynamic Forward Clean Energy Market developed through the NEPOOL IMAPP

process and currently being vetted with the states and ISO-NE (likely together

with an expanded CES modified to account for such a market) which would

provide a longer term solution and could achieve the stated goal for the CES-E

more cost-effectively and with greater emissions reductions.

A. DEP SHOULD REQUIRE MUNIS TO COMPLY WITH THE 

CLEAN ENERGY STANDARD.  

DEP can and should require Munis to participate in the CES.  DEP’s assessment 

of the law – that it presently has the statutory authority, pursuant to the GWSA and other 

laws, to regulate Muni greenhouse gas (“GHG”) emissions and to include Munis in the 

CES4 – is correct. 

1. The CES Should Be Revised to Include Munis as Retail Energy

Sellers subject to the CES.

The CES should be revised to include Munis as Retail Energy Sellers subject to 

the CES in essentially the same manner – and for the same reasons – that DEP originally 

proposed in its Dec. 16, 2016 draft of 310 CMR 7.75 (“Section 7.75”).  Munis provide – 

through self-generation, long-term contract, spot market purchases, or otherwise – almost 

15% of the electricity consumed in the Commonwealth.5  In doing so, they are directly 

responsible for the release of millions of tons of GHGs each year into the atmosphere, 

emissions included in the inventory of “statewide greenhouse gas emissions” required by 

the GWSA, and which are subject to the GWSA’s mandatory and enforceable emissions 

4 EEA/DEP, Response to Comment on: 310 CMR 7.74 Reducing CO2 Emissions from Electricity 

Generating Facilities [&] 310 CMR 7.75 Clean Energy Standard (August 2017) (“Response to Comment”), 

18-20 (GWSA expressly includes Munis and gives EEA and DEP the authority, without exception, to 

regulate Munis for purposes of setting emissions levels and limits on the electric power sector). 
5 MAPC, Municipal Light Plants in Massachusetts: Spotlight on Clean Energy Initiatives (July 2016), 2 

(Munis provided at least 13% of the state’s electricity in 2014). 
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reduction limits.6  Indeed, the Commonwealth has already determined – correctly – that 

the state cannot meet its long-term GWSA emissions reduction requirements unless 

emissions associated with the sale of electricity by Munis are regulated and reduced.7  As 

a result, the CES must be revised to include Munis as Retail Energy Sellers subject to the 

CES, at least as of Jan. 1, 2020. 

2. The CES Should Be Revised to Allow Munis to Settle for Purposes of

CES Compliance Certain Clean Energy Attributes They Own.

Because Munis are allowed to own generation assets and also frequently enter 

into substantial long-term contracts for electricity supply, many have existing ownership 

interests in, or long-term contracts with, generation assets that otherwise would qualify as 

Clean Generation except for the vintage requirement in 310 CMR 7.75(7)(a)(2).  Of 

particular relevance here are the minority ownership interests of some thirty Munis in the 

both the Seabrook Station and Millstone Unit 3 nuclear facilities,8 and the ownership 

interests of certain Munis in, or existing long-term power purchase agreements with, 

existing non-RPS hydropower facilities. 

In order to fairly accommodate Munis into the CES, then, DEP should modify the 

CES to account for such existing ownership interests or long-term contracts in a manner 

parallel to that proposed by DEP for including in the CES the attributes of energy 

procured pursuant to the Energy Diversity Act of 2016 (Chapter 169 of the Acts of 2008, 

Section 83D).9  That is, DEP should revise the CES as necessary (likely by modifying the 

6 G.L. c. 21N, §§ 1 (“statewide greenhouse gas emissions” include without exception “all emissions of 

greenhouse gases from the generation of electricity delivered to and consumed in the commonwealth, 

accounting for transmission and distribution line losses, whether the electricity is generated in the 

commonwealth or imported” (emphasis added)) and 3 (requiring declining annual emissions limits, 

including expressly: “[e]missions levels and limits associated with the electric sector”). 
7 See, e.g., DEP, Background Document On Proposed New And Amended Regulations 310 CMR 7.00 [&] 

310 CMR 60.00 (Dec. 16, 2016), 27 (“In 2050, consistent with the GWSA requirement to address all 

electricity emissions, MLPs will be required to deliver the same percentage of clean energy as all other 

retail sellers.”); Response to Comment at 19 (“Given the central role of the electric sector in achieving the 

required GWSA GHG emissions reductions of 25% and at least 80% by 2020 and 2050, respectively, it 

would be inconsistent with the goals of the entire GWSA scheme to exempt parts of the electric sector from 

regulations that require reductions in GHG emissions from that sector.”). 
8 Twenty eight MMWEC participants (Ashburnham, Boylston, Braintree, Danvers, Georgetown, Groton, 

Hingham, Holden, Holyoke, Hudson, Hull, Ipswich, Littleton, Mansfield, Marblehead, Middleborough, 

Middleton, North Attleborough, Paxton, Peabody, Reading, Shrewsbury, South Hadley, Sterling, 

Templeton, Wakefield, West Boylston and Westfield) collectively own 11.59% of the Seabrook facility and 

(except for Braintree) a 4.8% ownership interest in Millstone Unit 3; Taunton Municipal Lighting Plant 

(0.1%) and the Hudson Light & Power Department (0.08%) also have an ownership interest in the 

Seabrook facility.   
9 EEA/DEP, Draft Amendments to 310 CMR 7.75(2) and (6) (Nov. 3, 2017); see also, CLF, Comments re: 

Options for Expanding the CES: The 2016 Energy Diversity Act (Oct. 30, 2017) (recommending a similar 

approach). 
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Section 7.75(2) definition of “Clean Generation Attribute” as well as Section 

7.75(6)(b)(3)) to allow Munis to settle for purposes of CES compliance any clean energy 

attributes they own as the result of – and only for the duration of – an existing ownership 

interest in, or long-term contracts with, generation that otherwise would qualify as Clean 

Generation except for the vintage requirement in 310 CMR 7.75(7)(a)(2). 

Doing so would consistently and fairly allow Munis who own clean energy 

attributes as the result of their unique, pre-existing ownership/long-term contracting 

abilities among Retail Energy Sellers to participate in the CES and help achieve the 

emissions reduction goals of the CES without undue cost or burden. 

3. DEP Must Ensure Munis Stop “Double-Counting” Power from

Clean Generation They Own, But Whose Environmental Attributes

They Do Not Retain.

In response to DEP’s December 2016 proposal to include Munis in the CES, at 

least fourteen Munis argued that they should be given permission to continue “double 

counting” energy from generation they control, but whose environmental attributes they 

profitably sell and thus no longer own.10   

Regardless of how Munis are made subject to the CES, DEP must ensure that this 

practice – one that the federal law considers “deceptive” – ceases and, going forward, is 

strictly prohibited. Double counting of environmental attributes directly undermines the 

Commonwealth’s long-standing and (otherwise) successful Renewable Portfolio 

Standard program.  It directly depresses demand for new renewable generation, by 

doubling apparent, but not actual, supply. 

The practice is widely considered to be active deception that is prohibited under 

10 In their submitted public comments, several Munis appear to admit that they currently double-count: 

claiming for themselves significant percentages of “clean” energy (that is, “Sales from Non-Emitting” or 

“zero-carbon” generation sources), see John P. Coyle, Comments on Behalf of Belmont Municipal Light 

Department, Braintree Electric Light Department, Concord Municipal Light Plant, Georgetown Municipal 

Light Department, Groveland Electric Light Department, Hingham Municipal Lighting Plant, Hudson 

Light And Power Department, Littleton Electric Light & Water Department, Middleborough Gas & 

Electric Department, Middleton Electric Light Department, Norwood Light & Broadband Department, 

Rowley Municipal Lighting Plant, Wellesley Municipal Light Plant, and Westfield Gas & Electric 

Department (Feb. 24, 2016) (“Muni Comments”), at 9-12, while also stating that they sell “renewable 

energy credits . . . [in order] to moderate the contract prices for acquiring entitlements in [the same] zero-

carbon resources,” id. at 14; accord, e.g., Braintree Electric Light Department, 2014 Annual Report, at 2 

(claiming “our non-greenhouse gas emitting energy portfolio is up to 28% of our total power supply” 

without specifying whether RECs from included solar and wind generation are retained or sold).  

Remarkably, these same Munis argue that they should be allowed to continue doing so after being included 

in the CES.  Muni Comments, at 17. 
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federal and state law.11  Accordingly, DEP must expressly ensure that Massachusetts 

Munis are no longer allowed to do so. 

4. In the Absence of Evidence Indicating Specific Need Otherwise,

DEP Should Require Munis to Fully Comply with the CES No

Later Than 2035.

While some twenty-four Munis have to date actively opposed their inclusion in 

the CES,12 a majority of towns served by Munis (twenty-six of fifty) have publicly 

indicated no such opposition.13  And although opposing Munis claim they need special 

consideration due to various ownership interests and long-term power purchase 

agreements, they have to-date provided no credible evidence publicly supporting their 

related assertion that they cannot efficiently and cost-effectively comply in 2020 (the first 

year DEP has proposed to require their active compliance) with the existing 310 CMR 

7.75(4)(a) Table A schedule of required clean energy sales (20% of all retail sales with 

clean generation attributes).  Indeed, they have instead submitted evidence that indicates 

many Munis could meet or exceed existing CES compliance levels today.14 

11 16 C.F.R. § 260.15 (“Renewable energy claims.”); id. at § 260.15(a) (“It is deceptive to misrepresent, 

directly or by implication . . . that a service uses renewable energy.”); id. at § 260.15(d) (“If a marketer 

generates renewable electricity but sells renewable energy certificates for all of that electricity, it would be 

deceptive for the marketer to represent, directly or by implication, that it uses renewable energy. . . . 

Example 5: A toy manufacturer places solar panels on the roof of its plant to generate power, and advertises 

that its plant is ‘100% solar-powered.’  The manufacturer, however, sells renewable energy certificates 

based on the renewable attributes of all the power it generates. Even if the manufacturer uses the electricity 

generated by the solar panels, it has, by selling renewable energy certificates, transferred the right to 

characterize that electricity as renewable. The manufacturer’s claim is therefore deceptive. It also would be 

deceptive for this manufacturer to advertise that it ‘‘hosts’’ a renewable power facility because reasonable 

consumers likely interpret this claim to mean that the manufacturer uses renewable energy. It would not be 

deceptive, however, for the manufacturer to advertise, ‘We generate renewable energy, but sell all of it to 

others.’”); accord, e.g., State of Vermont Office of the Attorney General, Guidance for Third-Party Solar 

Projects (available at: http://www.ago.vermont.gov/assets/files/PressReleases/Consumer/Guidance%20on 

%20Solar%20Marketing.pdf) (instructing that it is deceptive to state or imply an asset as “renewable,” 

“clean,” or “green” if the RECs from that asset are sold). 
12 See Muni Comments; joint filed comments (Feb. 24, 2016) of Danvers Electric Division, Middleborough 

Gas and Electric Department, Norwood Municipal Light Department, Reading Municipal Light 

Department, Taunton Municipal Lighting Plant, West Boylston Municipal Light Plant; and individual filed 

comments (Feb. 24, 2016) of Princeton Municipal Light Department, Shrewsbury Electric & Cable 

Operations, and Sterling Municipal Light Department Board of Commissioners. 
13 Five Munis and the Massachusetts Municipal Wholesale Electric Company filed comments indicating no 

opposition to the inclusion of Munis in the CES.  See filed comments (Feb. 24, 2016) of Groton Electric 

Light Department, Holden Municipal Light Department, Mansfield Municipal Electric Department, 

Templeton Municipal Light and Water Plant.  No public comments regarding this issue have been filed to 

date by the remaining 21 Muni-served towns. 
14 See Muni Comments, at 10 (indicating at least seven Munis in 2013 had energy sale portfolios that, in the 

absence of double-counting violations, would already exceed CES compliance levels for 2018, the first 

year of required program compliance). 
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To the extent, however, that the ability of certain Munis to comply with the 

existing CES compliance schedule for all other Retail Energy Sellers is limited by 

existing long-term contract commitments, and specific evidence of such limitations is 

produced, CLF does not oppose DEP’s development of one or more Muni-specific CES 

compliance schedules based on such evidence.  Based on our knowledge of industry 

practice regarding long-term energy supply contracts, and given the urgent need to reduce 

GHG emissions in the electricity sector in order to ensure state compliance with the 

GWSA, DEP should ensure that any such Muni-specific compliance schedule(s) require 

and result in all Munis meeting the existing 310 CMR 7.75(4)(a) Table A schedule of 

required clean energy sales by 2035 (i.e., 50% of all retail sales with clean generation 

attributes).15 

B. RATHER THAN PURSUING THE PROPOSED CES-E, DEP SHOULD 

WORK TO INCORPORATE EXISTING CLEAN GENERATORS INTO 

ITS GWSA STRATEGY USING A REGIONAL MARKET. 

In its CES Discussion Document, DEP poses two related questions: “Is the CES-E 

approach described [herein] an appropriate approach for supporting existing clean 

generators?” and “Are there other viable approaches?”  In short, the answers to those 

questions are: No, it is not; and yes, there are.  As a result, CLF strongly recommends 

that DEP not implement of further pursue its sketch proposal for a CES-E, and instead, 

revise the CES to mandate a final rulemaking or other mechanism no later than December 

31, 2019 (effective Jan. 1, 2020) that will incorporate and account for existing clean 

generators using the regional wholesale electricity markets. 

1. The Proposed CES-E Is Problematic and Should Not Be

Implemented.

CLF applauds DEP’s appropriate attention to, and concern regarding, the 

quantitative implications of the Commonwealth’s GHG Inventory regarding retention of 

services provided by existing clean generators.16  However, the backward-looking, 

inventory driven mechanism DEP has begun to propose – the “CES-E” – is both 

incomplete and potentially fatally flawed. 

Importantly, it is not at all clear how DEP would calculate the annual existing 

15 Because the term of PPAs and other long-term energy supply agreements are typically no more than 20-

years, the vast majority of such agreements in place today likely will have expired by the end of 2034, 

some 17 years from now. 
16 See CES Discussion Document at 4 (identifying approximately 35% of Massachusetts’ energy supply 

portfolio as “clean” based on GHG Inventory accounting of emissions associated with energy generated or 

consumed in-state). 
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clean energy certificate (“CEC-E”) purchase requirement it is considering imposing on 

Retail Energy Sellers, and do so by type of generator (presumably only nuclear and non-

RPS hydropower) and region (presumably only NH (Seabrook), NY and Canada) based 

on historical averages while also allowing and accounting for generator retirements, 

whether at their anticipated end of service-life, or before.  And by mandating such a 

backward-looking “historical average” approach, DEP would risk subsidizing existing 

clean generation that is less efficient and more costly than newer clean energy that could 

deliver the same environmental attribute and outcome – the provision of low- or zero-

carbon electricity – more cheaply using new (e.g., more proximate off-shore wind with 

fewer trans mission line losses) or improved (e.g., for hydropower) technology.   

Also, the “after 1990” commercial operation date proposed as a qualifying criteria 

for would-be CES-E generators is arbitrary in the context of the proposed need and very 

likely counter-productive.  To the extent Massachusetts received electricity in 1990 from 

existing clean generators, the low or zero emissions associated with that power is 

included in the Commonwealth’s GHG Inventory baseline.  As a result, a loss of those 

resources – which would effectively raise our baseline and require new offsetting 

electricity to be secured – would be as detrimental to the state’s GWSA compliance 

efforts as would be the loss of a similar asset whose electricity has contributed to 

emissions reductions since 1990.  But in the absence of data regarding the identity and 

age (other than Seabrook Station) of existing clean generators DEP considers “in” our 

supply portfolio since 1990, the size of that potential risk – or the post-1990 one DEP 

appears more focused on – cannot be assessed. 

Finally, the narrow “inventory focus” of the proposed CES-E idea is inaccurate, 

or at least unhelpful, for making policy regarding what amounts to state support of 

specific generating assets.  For example, although for purposes of GHG Inventory 

accounting it can be said that Massachusetts receives no power from Millstone Unit 3, 

that is not in fact the case.  Some twenty-seven Massachusetts Munis do receive power 

from that facility as a result of their minority (4.8%) ownership in it,17 something the 

GHG Inventory will have to be adjusted to account for (to the extent it does not already 

do so) as a result of extending CES compliance obligations to Munis.  Thus, as proposed, 

the CES-E would appear to subsidize, without sufficient justification, one existing source 

of zero-carbon electricity (Seabrook Station) at the expense of another (Millstone Unit 3) 

without regard for their current profitability18 or individual ability (due to expected 

17 See supra note 8. 
18 The Millstone and Seabrook facilities are among the most profitable – if not the top two most profitable – 

nuclear facilities in the United States.  See Geoffrey Haratyk, Early Nuclear Retirements in Deregulated 

U.S. Markets: Causes, Implications and Policy Options (MIT CEEPR Mar. 2017), 6 (listing Millstone and 

Seabrook respectively as the most profitable and second most profitable nuclear power facilities in the 

U.S.). 
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federal license expiration)19 to contribute to the GWSA’s 2050 emission reduction 

mandate.  The same is true regarding existing hydropower facilities in New England and 

neighboring areas (NY, Ontario, Quebec, and New Brunswick) which began operating 

before 1990 and, with facility service lives upwards of 100 years, could be reasonably 

expected to continue operating through and beyond 2050.  

2. A Regional Market Approach Would More Effectively and

Efficiently Provide a Long Term Solution for Incorporating

Existing Clean Generators Into DEP’s GWSA Emissions

Reduction Strategy.

The necessary, or at least very likely, flaws inherent in the proposed CES-E 

concept can be avoided, and the goals for the program implemented more efficiently and 

cost-effectively, by using a regional market mechanism.  Such an approach would be 

designed to unbundle and deliver via a competitive mechanism both the electricity and 

the desired environmental attributes that all clean generators – existing and new alike – 

can offer, and to do so at least cost.  And it would be consistent with, and materially 

advance, the important GHG accounting goals DEP is pursuing by delivering to 

Massachusetts clean energy credits, and the exclusive ownership rights associated with 

them, for all clean generation that is delivered to and consumed in the Commonwealth for 

the next thirty three years and beyond. 

Such proposals were advanced by CLF and others in the New England Power 

Pool’s (“NEPOOL”) recent Integrating Markets and Public Policy (“IMAPP”) effort. One 

proposal, the Dynamic Forward Clean Energy (“DFCEM”) market, see Exhibit A, 

continues to gain followers as it is vetted among states, ISO-NE and other stakeholders. 

The DFCEM would allow Massachusetts, together with other states in the region, to 

procure clean and renewable electricity (measured in delivered megawatt-hours) annually 

via a central market administered by ISO-NE in the amounts required to meet its GWSA 

emissions reductions goals.  And by using such a market mechanism, the 

Commonwealth: would gain the ability to procure such resources at least cost, while 

retaining or retiring existing resources and attracting new ones; would gain, and enjoy the 

economic benefit of, increased visibility of competitive prices by placing all emissions-

reducing resources on equal footing; and would be able to share emissions compliance 

costs with other states fairly and in proportion to each state’s climate and energy laws and 

regulations. 

Key elements and benefits of the DFCEM mechanism include the following: 

19 Seabrook Station’s licensed to operate expires on March 15, 2030; Millstone Unit 3’s license expires on 

November 25, 2045.  See U.S. NRC, Operating Nuclear Power Reactors (by Location or Name) (available 

at: https://www.nrc.gov/info-finder/reactors). 
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 Auction would procure the clean energy attribute only (not bundled with

energy);

 Purchases via this market would fulfill majority of the Commonwealth’s clean

energy needs, but possibly less than 100% (as needed to accommodate other

policy initiatives);

 Mechanism would enable competition among all clean energy resources to

yield least cost portfolio to meet the Commonwealth’ GWSA mandate;

 Would price clean energy attributes and reward clean energy generators based

on their ability (in time and location) to displace existing GHG emitting

resources.

 Forward auction could procure two (or more) differentiated clean energy

products based on cost:

o “Base” product for all existing and new clean and renewable energy

resources, and

o “Targeted” product for certain preferred clean or renewable energy

resources;

 Would provide a 1-year price lock for existing resources and a longer term

price lock for new resources (comparable to ISO-NE’s current Forward

Capacity Auction, but longer to help ensure financability of new projects) in

order to ensure efficient and sufficient price support for clean energy

generators.

 States (likely via their electric distribution utilities and other load-serving

entities) would submit demand bids that specify the quantity needed, and the

price they are willing to pay; proposed auction mechanism could also use an

advanced and efficient sloping demand curve;

 Would work seamlessly with existing ISO-NE energy and ancillary service

markets ensuring Massachusetts clean energy purchases are fully incorporated

into ISO-NE markets (removing risk of capacity overpayment).

Initial quantitative modeling by the Brattle Group indicates that the DFCEM would allow 

Massachusetts to procure the clean energy it requires for GWSA compliance at a savings 

of over $200 million annually while achieving emissions reductions of up to 350,000 tons 
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more than under current procurement practices.20  And because the DFCEM would 

deliver required clean energy attributes annually and with clear record of ownership 

(comparable to RECs today), it would achieve those cost and emissions reduction 

benefits while facilitating direct accounting in the GHG Inventory of all clean energy 

purchased for the Commonwealth. 

 

 Because of flaws inherent in (or likely to occur with) the proposed CES-E, and 

because a mechanism a regional market solution like the DFCEM: (a) should more 

efficiently and cost-effectively achieve the end-state DEP would seek to achieve via the 

CES-E, and (b) is already actively under consideration by NEPOOL and regulators across 

New England, CLF recommends that: 

 DEP should not implement its proposed CES-E, and instead  

 DEP should revise the CES to include a requirement that it continue to study how 

to best account for existing clean generation, initiate a public process to consider 

appropriate approaches and that it finalize a rulemaking or other mechanism to do 

so in 2019 (effective for Jan. 1, 2020); 

 Simultaneously, DEP should pursue, in conjunction with other relevant agencies 

of the Commonwealth, a regional, market-based mechanism like the DFCEM to 

be implemented and run by ISO-NE in conjunction with the states and NEPOOL.  

 

Sincerely,  

 

CONSERVATION LAW FOUNDATION 
 

By its Senior Attorney 

 

 

 

 David Ismay 

 

 

 

Enclosure (Exhibit A: Brattle Group (Presentation), A Dynamic Clean Energy Market in 

New England (Nov. 2017))  

                                                 
20 See Ex. A at 17 (assuming Massachusetts shares in modeled regional savings in rough proportion to its 

share of regional load). 























































 

 
 

40 Sylvan Road, Waltham, MA 02451-1600        
 

 
 
November 30, 2017 
 
Via email to: climate.strategies@state.ma.us 
 
Massachusetts Executive Office of Energy and Environmental Affairs 
100 Cambridge Street 
Boston, MA 02109 
 
Massachusetts Department of Environmental Protection 
One Winter Street 
Boston, MA 02108 
 
Re: Comments on CES-E and Municipal Utilities Options for Expanding the Clean Energy 

Standard 
 
Dear Sir or Madam: 
 

On behalf of Massachusetts Electric Company and Nantucket Electric Company each 
d/b/a National Grid (“Company” or “National Grid”), I am pleased to offer comments on the 
CES-E and Municipal Utilities options for expansion of the Clean Energy Standard (“CES”) 
regulations, 310 C.M.R. 7.75,1 put forth for comment by the Massachusetts Executive Office of 
Energy and Environmental Affairs (“EEA”) and the Massachusetts Department of 
Environmental Protection (“MassDEP”). 

 
On August 11, 2017, MassDEP promulgated the CES regulations.  The purpose of the 

CES is to achieve greenhouse gas (“GHG”) emissions reduction goals, as required by the Global 
Warming Solutions Act (“GWSA”), by establishing a CES that will increase the level of clean 
electricity that is purchased from the regional electric grid for consumption in Massachusetts.  
The CES is designed to function in a manner similar to and compatible with the existing 
Renewable Energy Portfolio Standard (“RPS”), 225 C.M.R. 14.00 et seq. and 15.00 et seq., by 
requiring retail electricity sellers to annually procure a minimum percentage of “clean generation 
attributes” (sometimes called “CECs”) that corresponds to a percentage of electricity sales.  See, 
e.g., 310 C.M.R. 7.75(2) and (4).  CECs are produced by any resource that meets the CES 
eligibility requirements which includes all RPS Class I resources and non-RPS Class I resources 
that are approved by MassDEP.  CES obligations can be satisfied with RPS Class I Renewable 
Energy Certificates (“RECs”) or from GIS Certificates associated with units approved by 
MassDEP. 

 

                                                 
1 On October 30, 2017, National Grid submitted initial comments on the Massachusetts Executive Office of Energy 
and Environmental Affairs’ and the Massachusetts Department of Environmental Protection’s first option to expand 
the CES, which is to expand CES eligibility to include clean energy generation procured to align with the Energy 
Diversity Act of 2016 implementation. 
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 The regulations require MassDEP to complete a review by December 31, 2017, 
including an opportunity for public comment, of options for including generators that meet all 
requirements of the CES except for the commercial operation date requirements in 310 C.M.R. 
7.75(7)(a)2. and (b)1., and to review options for including annual standards for municipal 
electric departments, municipal light boards, and municipal light plants (collectively, “municipal 
utilities”) in the CES.  On October 6, 2017, MassDEP notified interested stakeholders of its 
proposals to expand the CES, and it convened several stakeholder meetings and requested 
written comments on these proposals. 
 
CES-E 
 
 EEA and MassDEP’s second proposed option for expanding the CES is to amend the 
CES to add a separate requirement to support existing clean generators, which is referred to as 
“CES-E”.  EEA and MassDEP requested stakeholder comment on this option, including 
responses to the following questions: 
 

• Is the CES-E approach described [in the 310 C.M.R. 7.75: Clean Energy Standard, 
Review of Options for Expanding the CES – Stakeholder Discussion Document] an 
appropriate approach for supporting existing clean generators?  Are there other viable 
approaches? 

• Are there eligibility requirements that are particularly important, such as limits on the 
size or location of clean generators, or technology-specific requirements?   

 
National Grid Comments:  The purpose of the GWSA is to create a framework for reducing 
greenhouse gases to levels that scientists believe give us a reasonable chance of avoiding the 
worst effects of global warming.  The CES is aimed at implementing this important policy goal.  
All clean energy resources play a vital role in helping the Commonwealth reduce its greenhouse 
gas emissions and avoid the impacts of global warming.   
 

Among the options being considered, the best option for how to include existing facilities 
in the CES would be to allow all clean resources into the CES with its current percentage of 
electricity requirements, with no commercial operation date, size, or other restrictions, and to 
maintain the same Alternative Compliance Payments (“ACPs”) for all CECs.  The purpose of the 
CES is to achieve greenhouse gas emissions reductions.  Existing resources are a very important 
part of achieving and maintaining those reductions.  As MassDEP and EEA have noted in the 
310 C.M.R. 7.75: Clean Energy Standard, Review of Options for Expanding the CES – 
Stakeholder Discussion Document (“Discussion Document”) on review of options for expanding 
the CES, the loss of existing low- and zero-emissions generators prior to 2050 could make it 
more difficult to achieve the GHG emissions reductions required under the GWSA. 

 
Including all clean resources in the CES also will allow competition to determine the best 

prices which we believe will be the most cost-effective for customers. Further, it is more cost-
effective to maintain existing operational units than to build new units.  Any asserted “windfall” 
to existing resources of being qualified under the CES is irrelevant, as both existing and new 
resources are contributing to emissions reduction goals.   
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It is unclear how a special CES-E would operate, whether as an additional obligation or 

as a carve-out from the current CES.  Adding an additional CES-E obligation above and beyond 
the current CES obligation would be the worst option because it would lead to the highest costs 
for customers.  It would be yet another obligation in addition to the existing CES, RPS Class I, 
RPS Class II, and Alternative Energy Portfolio Standards (“APS”) requirements.  Additionally, 
in 2050 the RPS Class II Waste Energy Minimum Standard and APS Minimum Standard will 
require 16% of electricity sales be from eligible resources, in addition to the 80% CES 
obligation.  The RPS Class II Renewable Generation Minimum Standard, which is 2.6155% in 
2018, is unknown in 2050 because it is calculated annually by the Massachusetts Department of 
Energy Resources.  Thus by 2050 at least 96% of investor-owned utilities electricity sales will be 
from CES, RPS Class II, and APS resources.  A CES-E requirement beyond the CES is simply 
not feasible as the IOUs already will be near 100%.  Finally, a CES-E would add administrative 
complexity (and likely add additional administrative costs) to create a separate CES-E category 
that requires compliance, tracking, and reporting of compliance.   

 
If EEA and MassDEP were to create a separate CES-E obligation, it should be created as 

a carve-out of a portion of the existing CES obligation, with its own vintage requirements and 
ACPs.  Doing so would continue existing clean resources’ contribution to the Commonwealth’s 
GWSA goals.  In such a case, National Grid would support EEA and MassDEP’s 
recommendation that ACPs for CES-Es be 10% of the RPS Class I ACP amount, in order to 
provide a ceiling price, prevent high costs for CES-E CECs in shortage markets, and recognize 
that existing resources already are built. 

 
Regardless of which option EEA and MassDEP select, all load-serving entities – 

including investor-owned utilities, competitive suppliers, and municipal utilities – should have 
the same obligation percentages for each requirement.  All residential, commercial, and 
industrial customers in Massachusetts should contribute to the Commonwealth’s efforts to 
achieve its GWSA goals.  If only customers of investor-owned utilities (“IOUs”) have to meet 
these percentage obligations, that is an unfair burden on IOU customers that is not being shared 
proportionately with other customers in the state. And, the non-IOU customers benefit from the 
resulting greenhouse gas reductions. 

 
The Discussion Document suggests that to qualify for the CES-E, a generator cannot 

participate in other clean energy programs such as state portfolio standard programs.  National 
Grid believes that generators that participate in other clean energy programs should be eligible 
for the CES-E.  Excluding such resources would result in the CES-E consisting mostly of 
existing large hydropower from Canada and the Seabrook nuclear power plant because those 
types of resources are not eligible in other state portfolio standard programs.  Renewable 
resources such as wind and solar that were unable to qualify for RPS Class I because they 
became commercial before December 31, 1997 most likely qualified for other state portfolio 
standard programs.  These resources would receive less compensation than the Seabrook nuclear 
power plant because the state portfolio standard programs for pre-1998 resources often have 
REC prices that are significantly lower than the proposed CES-E ACP.  Restricting CES-E to 
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resources that do not participate in other state portfolio standard programs would provide a 
windfall to Canadian large hydropower and the Seabrook nuclear power plant.   

 
Additionally, the Discussion Document suggests that CES-E resources must be located in 

a state or region from which Massachusetts has consistently imported significant quantities of 
potentially eligible electricity in recent years.  National Grid does not believe that this restriction 
is possible or logical.  The RPS allows a resource within any state within the ISO-NE or a 
neighboring control area to qualify.  225 C.M.R. 14.05(5).  A similar requirement would make 
sense for the CES-E.  National Grid believes that these resources should qualify under the CES 
as well. 
 
Municipal Utilities 
 
 EEA and MassDEP’s third proposed option for expanding the CES is to address options 
for including municipally-owned electric utilities in the CES.  EEA and MassDEP requested 
comments on this option for expanding the CES, including responses to the following questions: 
 

• What would be the best way to include municipal utilities in the CES?  How could a CES-
E address municipal utilities’ relationships with existing clean generators? 

• What are the relevant legal and contractual issues faced by municipal utilities as we 
consider options? 

 
National Grid Comments:  The GWSA goals of reducing greenhouse gas emissions, and 
avoiding the impacts of global warming, are important goals for the entire Commonwealth.  All 
residents of Massachusetts will benefit from achievement of these goals, and all residents of 
Massachusetts – including customers of municipal utilities – should contribute equally to 
achievement of these goals.  Municipal utilities should be subject to the CES beginning January 
1, 2018, on the same timeline that the IOUs are subject to the CES and with the same percentage 
requirements for electricity sales, without a separate phase-in period.  There is an urgent 
environmental need now to further reduce greenhouse gas emissions, and delaying applicability 
of the CES to municipal utilities makes achieving that environmental goal more difficult.  
Further, having different requirements for IOUs than for municipal utilities creates 
disproportionate burdens for customers of IOUs verses customers of municipal utilities, where 
customers of IOUs are funding the CES for clean energy, compliance with the RPS, APS and 
other environmental goals, and the state’s 2020 and 2050 emissions reductions goals.  From 2012 
through 2017, National Grid estimates that all IOU customers in Massachusetts (including 
customers who receive their electric supply from competitive suppliers) have spent over $3 
billion to comply with the RPS Class I, RPS Class II, and APS requirements, while customers of 
municipal utilities have not been required to pay anything to comply with these obligations.   

 
IOU customers will continue to have to pay for RPS Class II and APS obligations (in 

addition to paying for the CES and RPS Class I obligations that count toward the CES), so even 
if municipal utilities are subject to the same requirements of the CES as IOUs, customers of 
IOUs still will be making a disproportionately larger contribution to the state’s climate goals.  
Additionally, municipal utilities’ compliance with the CES would cost less than the IOUs’ 
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compliance with the CES.  This is because the majority of the IOUs’ compliance with CES will 
be their compliance with their RPS Class I obligation, however the municipal utilities’ 
compliance costs will derive solely from the CES.  CECs that are not RPS eligible will have a 
lower ceiling price than RPS Class I RECs because of the lower CES ACP.  The CES ACP is 
75% of the RPS Class I ACP value for years 2018-2020, and then decreases to 50% of the RPS 
Class I ACP value thereafter.  It is very possible that IOUs will have to procure RPS Class I 
RECs at higher prices than the CES ACP for the majority of their load in order to meet their CES 
obligation, whereas municipal utilities can meet their CES obligations with lower priced non-
RPS CECs.   

 
Additionally, not including municipal utilities in the CES would create a risk of 

“defection”, i.e., more municipalities whose residents currently get their distribution service from 
IOUs exploring their own provision of electricity in order to avoid or reduce the costs of clean 
energy compliance obligations for their residents, resulting in fewer and fewer customers 
funding the CES obligations and contributing to the GWSA goals.  Municipal utility customers 
currently represent approximately 15% of the electric load in the state, and even at that current 
level the state’s GWSA goals cannot be met without their participation.  While the GWSA 
requires reductions in greenhouse gas emissions by other entities covered under the GWSA such 
as the transportation sector, the reality is that the electricity sector already has made significant 
reductions in its greenhouse gas emissions but the transportation sector has not, and the 
transportation sector is now a much larger source of greenhouse gas emissions than the electric 
sector.2   

 
Further, on average municipal utilities charge lower rates to their customers than do 

IOUs.3  Part of this difference in rates is due to the fact that municipal customers have not been 
paying the charges for state renewables programs and other state policies including the RPS, 
APS, net metering, and long-term contracting that IOU customers must pay.  In total, for 
National Grid residential customers these costs add up to approximately 4.84 cents per kilowatt 
hour.4  There is, therefore, additional room on the bills for municipal customers to contribute to 
the costs of clean energy, including CES compliance costs.   

 
If municipal utilities also are subject to the CES, this added demand from municipal 

utilities could raise the price of CECs in the short-term.  This would result in more value for 
CEC generators and incent new generation, which should secure a supply of CECs for a longer 
period. 

                                                 
2 In 1990, the electricity consumption sector in Massachusetts had 28.2 million metric tons of carbon dioxide 
equivalent emissions (MMTCO2e), or 29.8% of total emissions, and the mobile combustion sector had 30.5 
MMTCO2e, or 32.3% of total emissions.  Massachusetts Clean Energy and Climate Plan for 2020: 2015 Update, at 
page 5, figure 2.  In 2012, the electricity consumption sector had gone down to 15.8 MMTCO2e, or 21.9% of total 
emissions, and the mobile consumption sector had essentially stayed the same, at 29.9 MMTCO2e, but its relative 
percentage of emissions had increased to 32.3%.  Id. 
3 See, e.g., http://www.mmwec.org/documents/annual-reports/mmwec-2016_2nd_version.pdf, at 3.  
4 These costs are broken out by program, per kilowatt hour, as follows: RPS/APS/CES, 2.23 cents; Energy 
Efficiency Program Charge, 2.083 cents; Renewables Charge, 0.05 cents; Renewable Energy Recovery Factor, .05 
cents; and Net Metering Recovery Surcharge, .424 cents.   
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EEA and MassDEP clearly have the authority to apply the CES to municipal utilities.  

EEA and MassDEP have the authority to issue regulations requiring reductions in GHG 
emissions by all entities within the “electric sector”, which includes municipal utilities.  
Specifically, M.G.L. c. 21N, section 3(c) gives the authority to the EEA and MassDEP to “set 
emissions levels and limits associated with the electric sector”.  “Electric sector” is a broad term 
and there are no entities that are listed as being excluded from that sector.  As EEA and 
MassDEP note in their August 2017 “Response to Comment on 310 CMR 7.74 Reducing CO2 

Emissions from Electric Generating Facilities, 310 CMR 7.75 Clean Energy Standard”, at page 
19, “[g]iven the central role of the electric sector in achieving the required GWSA GHG 
emissions reductions of 25% and at least 80% by 2020 and 2050, respectively, it would be 
inconsistent with the goals of the entire GWSA scheme to exempt parts of the electric sector 
from regulations that require reductions in GHG emissions from that sector.” 
 

The Discussion Document lists a number of possibilities for how the CES could be 
applied to municipal utilities.  The Discussion Document suggests a phase-in for municipal 
utilities, with a 0% requirement for 2018-2020.  For 2021-2049, it suggests a lower standard for 
municipal utilities than for other retail suppliers, to account for the fact that municipal utilities 
are not subject to the RPS.  It suggests two options, either: (i) starting in 2020, setting the 
standard at 6% plus a small fraction (1/30) of the 16% that will be required for non- municipal 
utilities, with the fraction going up by 1/30 each year; or (ii) discounting the standard for 
municipal utilities by the full amount of the RPS standard for the year.   

 
National Grid does not support any form of a lower standard for municipal utilities than 

for IOUs.  As noted previously, a lower standard for municipal utilities places a 
disproportionately higher and unfair portion of the costs of complying with the Commonwealth’s 
emissions reductions goals on customers of IOUs and puts the Commonwealth further behind in 
meeting its GWSA goals.  Customers of IOUs also will continue to bear the burden of costs for 
RPS Class II compliance, APS, Section 83 contracts (for some utilities) Section 83A contracts, 
net metering, and other environmental policy goals and requirements to which municipal utilities 
are not subject.  In addition, IOU customers will be required to pay for additional programs in 
the future that municipal customers will not be required to pay for, including Section 83C 
contracts, Section 83D contracts, and the Solar Massachusetts Renewable Target (SMART) 
program.  IOU customers are already bearing a much higher cost for achieving the 
Commonwealth’s environmental goals than are customers of municipal utilities.  In addition to 
these cost-based reasons, it is also important to apply the same standard to municipal utilities so 
that the Commonwealth can meet its emission reductions goals.   

 
The Discussion Document also suggests that municipal utilities have longer financial 

planning and approval timeframes than public utilities, and that this is a reason to phase-in CES 
requirements for municipal utilities.  However, municipal utilities should be able to come into 
compliance quickly with the CES.  For example, National Grid purchases RECs on a short-term 
basis, and it would be very easy for municipal utilities to enter the market and meet their 
obligations by purchasing RECs on a short-term basis as well.  There is an ample supply of RPS 
Class I RECs that can be used for compliance, and there are a variety of brokers who could 
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facilitate these purchases.  Municipal utilities should not have difficulty meeting the CES 
obligations on their own, but if they do they could engage the help of a third party, possibly even 
an IOU.  National Grid is open to having discussions with municipal utilities about helping them 
comply with the CES by providing this as a fee-based service.  

 
The Discussion Document also notes that some municipal utilities have ownership and 

contractual relationships with clean resources, but sell the RECs to other electricity sellers that 
are subject to the RPS.  The Discussion Document proposes that if municipal utilities do not sell 
the RECs, they can subtract the MWh associated with these contractual and ownership interests 
from the calculation of the number of CECs required for compliance, or that they could use these 
RECs for compliance with the CES.  National Grid believes that the latter option – using these 
RECs for compliance – would be the easier and simpler option, and is preferable.  However, 
either option should be clarified to state that only resources that produce RPS Class I RECs or a 
new CEC should be allowed to comply with the CES if the current regulations are not changed.  
Non-RPS Class I resources (such as nuclear and large hydropower) should be considered for 
compliance only if both existing resources and new resources are allowed to qualify for the 
current CES, which National Grid supports, or if a CES-E is established. 

 
* * * 

 
National Grid appreciates the opportunity to comment on these proposed options for 

expanding the CES and thanks the EEA and MassDEP for their consideration of these 
comments. If you have any questions, please do not hesitate to contact me at 781-907-1000. 
 
 
Very truly yours, 
 
NATIONAL GRID 
 

 
 
James G. Holodak, Jr. 
Vice President, Regulatory Strategy and Integrated Analytics 
 
cc: William Space, Massachusetts Department of Environmental Protection 

(william.space@state.ma.us) 
 



























































































































































From: Daniel H 

Sent: Wednesday, November 22, 2017 12:27:33 PM (UTC-05:00) Eastern Time (US & Canada) 
To: Strategies, Climate (DEP) 

Subject: Clean Energy Standard 

 

 

As a resident of Belmont, I have become aware of the stakeholders sessions that the Department 

of Environmental Protection is holding in regards to the inclusion of Municipal Light Plants 

(MLPs) in the Clean Energy Standard. 

 

I write to urge you to include MLP's in the Clean Energy Standard and encourage light plants to 

plan for a steady integration of renewable energy resources, with a priority on Class I 

renewables. MLPs should be a part of commonwealth's solution to climate change and not be 

exempted. 

 

Thank you, 

Daniel  
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