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Section 1.  Required Local Bylaws & Definitions
For National Flood Insurance Program minimum requirements that are not found in existing state or local codes; language in this section is compliant with the federal requirements.
1. Stated local purpose for flood resistant standards
The purpose of the Floodplain Overlay District is to:
1) Ensure public safety through reducing the threats to life and personal injury
2) Eliminate new hazards to emergency response officials
3) Prevent the occurrence of public emergencies resulting from water quality, contamination, and pollution due to flooding
4) Avoid the loss of utility services which if damaged by flooding would disrupt or shut down the utility network and impact regions of the community beyond the site of flooding
5) Eliminate costs associated with the response and cleanup of flooding conditions
6) Reduce damage to public and private property resulting from flooding waters
2. Use of FEMA maps and supporting studies
A community must select the appropriate option as follows:
A. Bylaw text for communities with “Countywide” FIRMs and FIS—for more recent maps and all new maps
The Floodplain District is herein established as an overlay district.  The District includes all special flood hazard areas within [Community Name] designated on the [County Name] Flood Insurance Rate Map (FIRM) dated [FIRM date] issued by the Federal Emergency Management Agency (FEMA) for the administration of the National Flood Insurance Program.  The exact boundaries of the District shall be defined by the 1%-chance base flood elevations shown on the FIRM and further defined by the [County Name] Flood Insurance Study (FIS) report dated [FIS date].  The FIRM and FIS report are incorporated herein by reference and are on file with the Town Clerk, Planning Board, Building Official, Conservation Commission and [other].
OR
B. Bylaw text for communities with “Community-Based” FIRMs, FBFM and FIS—this is typically for older maps such as those found in central/ western MA
The Floodplain District is herein established as an overlay district.  The District includes all special flood hazard areas designated on the [Town or City]’s Flood Insurance Rate Map (FIRM) issued by the Federal Emergency Management Agency for the administration of the National Flood Insurance Program, dated [effective map dates on FIRM] and on the Flood Boundary & Floodway Map (FBFM, if applicable) dated [FBFM effective date.] These maps indicate the 1%-chance regulatory floodplain.   The exact boundaries of the District shall be defined by the 1%-chance base flood elevations shown on the FIRM and further defined by the Flood Insurance Study (FIS) report dated [FIS date.]  The effective FIRM, FBFM, and FIS report are incorporated herein by reference and are on file with the Town Clerk, Planning Board, Building Official, Conservation Commission and [other.]
3. Designation of community Floodplain Administrator 
The Town/City of _______ hereby designates the position of _________________ to be the official Floodplain Administrator.
4. Permits are required for all proposed development in the Floodplain Overlay District
The Town/City of _______ shall review and document approval or denial of all proposed construction or other development in the floodplain overlay district, including new construction or changes to existing buildings, placement of manufactured homes, placement of agricultural facilities, fences, sheds, storage facilities or filling, grading, drilling, mining, paving and any other development that might increase flooding or adversely impact flood risks to other properties. 
5. Assure that all necessary permits are obtained
The town’s permit review process includes the requirement that the proponent obtain all local, state and federal permits that will be necessary to carry out the proposed development in the floodplain overlay district.  The proponent must acquire all necessary permits and must demonstrate that all necessary permits have been or will be acquired prior to the start of construction.
6. Floodway encroachment
In Special Flood Hazard Areas, along watercourses that have not had a regulatory floodway designated, the best available Federal, State, local, or other floodway data shall be used to prohibit encroachments in floodways which would result in any increase in flood levels within the community during the occurrence of the base flood discharge.
(If your community has a mapped regulatory floodway) In Special Flood Hazard Areas along watercourses that have a regulatory floodway designated on the Town’s/City’s FIRM or Flood Boundary & Floodway Map encroachments are prohibited, including fill, new construction, substantial improvements, and other development within the adopted regulatory floodway unless it has been demonstrated through hydrologic and hydraulic analyses performed in accordance with standard engineering practice that the proposed encroachment would not result in any increase in flood levels within the community during the occurrence of the base flood discharge.
7. Unnumbered A Zones (If there is a mapped unnumbered A Zone)
In A Zones, in the absence of FEMA BFE data and floodway data, the building department will obtain, review and reasonably utilize base flood elevation and floodway data available from a Federal, State, or other source as criteria for requiring new construction, substantial improvements, or other development in Zone A and as the basis for elevating residential structures to or above base flood level, for floodproofing or elevating nonresidential structures to or above base flood level, and for prohibiting encroachments in floodways.
8. AO and AH zones drainage requirements (If there are mapped AO and/or AH Zones)
Within Zones AO and AH on the FIRM, adequate drainage paths must be provided around structures on slopes, to guide floodwater around and away from proposed structures.
9. Subdivision proposals
All subdivision proposals and development proposals in the floodplain overlay district shall be reviewed to assure that:
(a) Such proposals minimize flood damage.
(b) Public utilities and facilities are located & constructed to minimize flood damage.
(c) Adequate drainage is provided.
10. Base flood elevation data for subdivision proposals
When proposing subdivisions or other developments greater than 50 lots or 5 acres (whichever is less), the proponent must provide technical data to determine base flood elevations for each developable parcel shown on the design plans.
11. Recreational vehicles 
In Special Flood Hazard Areas all recreational vehicles to be placed on a site must be elevated and anchored in accordance with the zone’s regulations for foundation and elevation requirements or be on the site for less than 180 consecutive days or be fully licensed and highway ready.
12. Watercourse alterations or relocations in riverine areas
In a riverine situation, the Floodplain Administrator or their designee shall notify the following of any alteration or relocation of a watercourse: shall notify the following of any alteration or relocation of a watercourse:
· Adjacent Communities, both upstream and downstream
· Bordering States, if affected
· NFIP State Coordinator, MA Department of Conservation & Recreation, Flood Hazard Management Program
· NFIP Program Specialist, Federal Emergency Management Agency, Region I
13. Requirement to submit new technical data
If the Town/City acquires data that changes the base flood elevation in the FEMA mapped Special Flood Hazard Areas, the Floodplain Administrator will, within 6 months, notify FEMA of these changes by submitting the technical or scientific data that supports the change(s.)  Notification shall be submitted to:
· NFIP State Coordinator, MA Department of Conservation & Recreation, Flood Hazard Management Program
· NFIP Program Specialist, Federal Emergency Management Agency Region I
14. Variances to building code floodplain standards
Variances to the flood-resistant standards as found in the MA State Building Code may only be issued by the MA State Building Code Appeals Board.
Upon learning that an applicant intends to file for a variance from the State Building Code Appeals Board, the Town/City shall also issue a letter to the property owner regarding potential impacts to the annual premiums for the flood insurance policy covering that property, in writing over the signature of a community official that (i) the issuance of a variance to construct a structure below the base flood level will likely result in increased premium rates for flood insurance  and (ii) such construction below the base flood level increases risks to life and property. 
Such notification shall be maintained with the record of all variance actions for the referenced development in the floodplain overlay district.
The Town/City will request from the State Building Code Appeals Board a written and/or audible copy of the hearing related to the variance and will maintain this record in the community’s files.  
Certain communities have the authority to issue variances to the state building code.  If your community has this authority from the BBRS, please see the explanation section for this item.
15. Variances to local Zoning Bylaws related to community compliance with the National Flood Insurance Program (NFIP) 
A variance from these floodplain bylaws must meet the requirements set out by State law, and may only be granted if: 1) Good and sufficient cause and exceptional non-financial hardship exist; 2) the variance will not result in additional threats to public safety, extraordinary public expense, or fraud or victimization of the public; and 3) the variance is the minimum action necessary to afford relief.
16. Abrogation and greater restriction section 
The floodplain management regulations found in this Floodplain Overlay District section shall take precedence over any less restrictive conflicting local laws, ordinances or codes.
17. Disclaimer of liability 
The degree of flood protection required by this bylaw [ordinance] is considered reasonable but does not imply total flood protection.
18. Severability section 
If any section, provision or portion of this bylaw [ordinance] is deemed to be unconstitutional or invalid by a court, the remainder of the ordinance shall be effective.
19. Definitions
DEVELOPMENT means any man-made change to improved or unimproved real estate, including but not limited to building or other structures, mining, dredging, filling, grading, paving, excavation or drilling operations or storage of equipment or materials. [US Code of Federal Regulations, Title 44, Part 59]
FLOOD BOUNDARY AND FLOODWAY MAP means an official map of a community issued by FEMA that depicts, based on detailed analyses, the boundaries of the 100-year and 500-year floods and the 100-year floodway.  (For maps done in 1987 and later, the floodway designation is included on the FIRM.)  (if there are FBFMs in your community)
FLOOD HAZARD BOUNDARY MAP (FHBM.) An official map of a community issued by the Federal Insurance Administrator, where the boundaries of the flood and related erosion areas having special hazards have been designated as Zone A or E. [US Code of Federal Regulations, Title 44, Part 59] (if there are FHBMs in your community)
FLOODWAY. The channel of the river, creek or other watercourse and the adjacent land areas that must be reserved in order to discharge the base flood without cumulatively increasing the water surface elevation more than a designated height. [US Code of Federal Regulations, Title 44, Part 59]
FUNCTIONALLY DEPENDENT USE means a use which cannot perform its intended purpose unless it is located or carried out in close proximity to water. The term includes only docking facilities, port facilities that are necessary for the loading and unloading of cargo or passengers, and ship building and ship repair facilities, but does not include long-term storage or related manufacturing facilities. [US Code of Federal Regulations, Title 44, Part 59] Also [Referenced Standard ASCE 24-14]
HIGHEST ADJACENT GRADE means the highest natural elevation of the ground surface prior to construction next to the proposed walls of a structure. [US Code of Federal Regulations, Title 44, Part 59]
RECREATIONAL VEHICLE means a vehicle which is:
(a) Built on a single chassis;
(b) 400 square feet or less when measured at the largest horizontal projection;
(c) Designed to be self-propelled or permanently towable by a light duty truck; and
(d) Designed primarily not for use as a permanent dwelling but as temporary living quarters for recreational, camping, travel, or seasonal use.
[US Code of Federal Regulations, Title 44, Part 59]
SPECIAL FLOOD HAZARD AREA. The land area subject to flood hazards and shown on a Flood Insurance Rate Map or other flood hazard map as Zone A, AE, A1-30, A99, AR, AO, AH, V, VO, VE or V1-30. [Base Code, Chapter 2, Section 202]
STRUCTURE means, for floodplain management purposes, a walled and roofed building, including a gas or liquid storage tank, that is principally above ground, as well as a manufactured home. [US Code of Federal Regulations, Title 44, Part 59]
VARIANCE means a grant of relief by a community from the terms of a flood plain management regulation. [US Code of Federal Regulations, Title 44, Part 59]
VIOLATION means the failure of a structure or other development to be fully compliant with the community's flood plain management regulations. A structure or other development without the elevation certificate, other certifications, or other evidence of compliance required in §60.3 is presumed to be in violation until such time as that documentation is provided. [US Code of Federal Regulations, Title 44, Part 59]



Section 2. Instructions
How to use this model:
Section 1 of this document includes all the bylaws and definitions that must be adopted into local regulations of communities who participate in the National Flood Insurance Program (NFIP). Section 1 can be used as a template and adopted in its entirety (such as a strike and replace) or the individual bylaws can be placed into a community’s existing floodplain bylaw or ordinance where appropriate. Regardless of which choice is chosen, all the bylaws and definitions in Section 1 must be included for the bylaw or ordinance to be considered compliant with NFIP minimum requirements. 
For communities updating their local floodplain regulations, please reach out to the Flood Hazard Management Program for guidance. Our office will provide a review of your current floodplain regulations and any proposed drafts to confirm compliance. 
Some communities also choose to adopt higher standards into their local floodplain regulations in addition to these minimum requirements. This is encouraged as long as the higher standards do not conflict with the state building code.
Options for local code placement:
Some of your community’s floodplain regulations may have previously been placed throughout various local codes, such as those for general bylaws, zoning, subdivisions, and/or wetlands. Our office recommends that communities consolidate all floodplain regulations into a single section. This makes floodplain development requirements clearer for applicants. 

What to do with older language in your current bylaw:
Many communities maintain floodplain text from former guidance, such as how these requirements mesh with the state building code. While these older pieces are not necessarily incorrect, they often carry implications that could be misleading. For common older text pieces, please see the following guidance:
Permitted Uses
The following uses of low flood damage potential and causing no obstructions to flood flows are encouraged provided they are permitted in the underlying district and they do not require structures, fill, or storage of materials or equipment:
1. Agricultural uses such as farming, grazing, truck farming, horticulture, etc.
2. Forestry and nursery uses.
3. Outdoor recreational uses, including fishing, boating, play areas, etc.
4. Conservation of water, plants, wildlife.
5. Wildlife management areas, foot, bicycle, and/or horse paths.
6. Temporary non-residential structures used in connection with fishing, growing, harvesting, storage, or sale of crops raised on the premises.
7. Buildings lawfully existing prior to the adoption of these provisions.  
The last item (number 7) should be removed, as this may cause confusion about the handling of building code application and/or permitting of these structures. Certainly “buildings existing lawfully prior to the adoption of these provisions” are not in themselves non-compliant, but placing structures in harm’s way is never to be encouraged. Additionally, when owners of these structures want to alter them, there are building code requirements that may supersede whatever assumptions might be made about them as listed. The text can be changed to “Buildings lawfully existing prior to the adoption of these provisions, as subject to the state building code."
Instructions that are also found in the state mandatory building code
There may exist in your current regulations text that offers “instructions” regarding building code regulations. Here are some examples of the kind of things to remove from your floodplain bylaw section, because these are under the purview of the building official and the state building code:
· Maintenance and repair of existing structures and improvement of existing structures shall be allowed provided that any such improvement is either within the existing structure or above the base flood elevation.
· The elevation of the lowest floor level including basement of any new or substantially improved residential structure is at or above the base flood.
· The elevation of the lowest floor including basement of any new or substantially improved non-residential structure is at or above the base flood or flood proofed to above the base flood.
State and regional contacts
For questions concerning your local floodplain bylaw/ ordinance and/or requirements under the National Flood Insurance Program, please contact:
MA Dept. Of Conservation & Recreation
Flood Hazard Management Program
Floodplain Management | Mass.gov

For questions concerning the Massachusetts State Building Code, please contact your local building official or a state building inspector.  Visit this website.

For Cape Cod and Islands communities, there is a regional floodplain manager who is prepared to assist you: shannon.hulst@capecod.gov

If you would like to speak with someone from the FEMA Region 1 office, please call 800-621-3362 or send to: fema-r1-info@fema.dhs.gov

Section 3. Explanations & Justifications for these Bylaws & Definitions
After years of devastation from flooding across the nation, Congress created the National Flood Insurance Act of 1968 to offer flood disaster relief in the form of insurance.  This insurance would be available to residents of communities that voluntarily adopt and enforce floodplain management ordinances that meet at least the minimum National Flood Insurance Program (NFIP or the Program) requirements.
This document has been prepared to assist National Flood Insurance Program (NFIP or Program) communities in Massachusetts to understand the minimum requirements of the NFIP, and to assure that their local bylaws or ordinances contain the necessary and proper language for compliance with the Program. 
The local floodplain overlay district is established as an overlay to all other districts.  In Massachusetts, the floodplain overlay district bylaw or ordinance is generally used to adopt required standards for participation in the NFIP.  However, the state already administers regulations that take care of many floodplain management requirements and concerns.  Referencing existing regulations is important to ensure that projects have been reviewed under the appropriate state regulations and that variances to the conditions of the bylaw do not erroneously allow variances to state requirements.  
All development in the floodplain overlay district, including structural and non-structural activities, whether permitted by right or by special permit must comply with the following:
· 780 CMR- Massachusetts Statewide Building Code
· 310 CMR- Department of Environmental Protection Regulations
NFIP requirements can be found in the US Code of Federal Regulations, Title 44 Emergency Management, generally in sections 59 through 75, although the requirements that most specifically address development in the floodplain are found in section 60.3.  The italic type below states the requirement as found in this federal code.
1. Stated local purpose for flood resistant standards
A purpose section citing health, safety, and welfare reasons for adoption [44 CFR 59.22(a)(1)]
The statement of purpose should set forth the goals and objectives to be achieved through the bylaw or ordinance. In other words, the statement of purpose enumerates what the community intends to accomplish by enacting these regulations. The underlying purpose of floodplain management regulations is to protect the public health, safety, and general welfare and to minimize the harmful impacts of flooding upon the community.  These stated purposes will be ever more critical as community liabilities increase due to climate changes and increased flooding/ flood damages.
2. Use of FEMA maps and supporting studies
Adopt or reference correct Flood Insurance Rate Map (and where applicable, Flood Boundary Floodway Map) and date. [44CFR 60.2(h)]
Adopt or reference correct Flood Insurance Study and date. [44CFR 60.2(h)]
FEMA guidance (publication #495) states:
“The basis of your community’s floodplain management regulations is the flood hazard data FEMA provides. In support of the NFIP, FEMA identifies flood hazards nationwide and publishes and periodically updates flood hazard data. These data are provided to communities in the form of a Flood Insurance Rate Map (FIRM) and Flood Insurance Study (FIS) report…”
and “Each time FEMA provides your community with new or revised flood hazard data, you must either adopt new floodplain management regulations to incorporate the data into your ordinance or amend the existing ones to reference the new FIRM and FIS report.”
Communities that fail to enact the necessary floodplain management regulations will be suspended from participation in the NFIP and subject to the prohibitions contained in Section 202(a) of the 1973 Act as amended. (Text from actual FEMA Letter of Final Determination.)
To see your community’s current or past FEMA FIRM visit FEMA’s Map Service Center.  
3. Designation of community Floodplain Administrator 
Designate the official responsible to submit a report to the Federal Insurance Administrator concerning the community participation in the Program, including, but not limited to the development and implementation of floodplain management regulations. [44CFR 59.22 (b)]  
The community must designate by title one person to act as the community’s floodplain administrator (sometimes referred to as the FPA.).  This is so that FEMA can use this information in their local contacts database, and so that this person can act on behalf of the community when implementing certain tasks under the National Flood Insurance Program. For example, the local FPA would sign the Community Acknowledgement Form when a property owner wishes to file for a Letter of Map Revision (LOMR).
The designation refers to a local staff position and can be anyone with the local authority to assure that the community is meeting its obligations as a participant in the National Flood Insurance Program.  The FPA does not need to be someone who is directly involved in local development, but it should be someone who has at least a general concept of NFIP requirements and of the community’s obligations under the Program.  Typically, across the nation the FPA is a building commissioner, town manager, town engineer, director of planning, environmental planner, etc.
Typical duties of an FPA include but are not limited to:
a. Understanding the regulations for development in the floodplain overlay district
b. Ensuring that permits are applied for when development of any kind is proposed in the floodplain overlay district
c. Involvement with the permit process and/or permit application review for development in the floodplain overlay district
d. Coordinating with other local departments such as public works, stormwater/ engineering, planning & zoning, conservation commission, or housing 
e. Notifying adjacent communities prior to alteration of a watercourse
f. Dealing with or coordinating on compliance issues and enforcement actions such as correcting violations, or working with the appropriate local staff to correct violations
g. Maintaining records of floodplain development and keeping FEMA current and historic maps available for public inspection.
DCR’s Flood Hazard Management Program offers regular training about the role of a local Floodplain Administrator.  Visit the Flood Hazard Management Program website to find an upcoming training calendar.
4. Permits are required for all proposed development in the Floodplain Overlay District
Require permits for all proposed construction and other developments including the placement of manufactured homes [44CFR 60.3(b)(1)]
NFIP requirements are focused on “development” in the floodplain.  The NFIP definition of development is “any manmade change to improved or unimproved real estate, including but not limited to building or other structures, mining, dredging, filling, grading, paving, excavation or drilling operations.”  [44CFR 59.1] This definition is very broad and goes beyond new construction of homes and buildings. 
Most Massachusetts communities have long used building permits to review construction in their floodplain overlay district, and conservation commissions use several documents for review of other types of development, but the regulation of all development in a floodplain is essential so that flood risks are not increased either on the site or to adjacent or upstream/downstream properties. 
Examples of development that needs to be regulated and reviewed in the floodplain include, but is not limited to, site improvement, subdivisions, accessory structures, agricultural structures, garages, utilities, recreational vehicles, tanks, temporary structures, permanent storage, fences, pools, driveways, retaining walls, sidewalks, decks, porches, staircases, watercourse alterations, adding fill, land clearing, grading, excavating, mining, drilling, paving, dredging, sewer and septic, storage of equipment or materials, temporary stream crossings, and the review of activities conducted by other agencies such as roads or bridges built or improved by local, state or federal government. 
Some communities use a ‘Floodplain Development Review Form” in addition to the traditional building and Conservation permits, so they can document the review of all activities in the floodplain. In Massachusetts, the local Conservation Commission, Board of Health, Planning Department, and/or Public Works Department reviews and permits many of the above-listed activities, but use of a floodplain development review form for all floodplain overlay district proposals ensures that nothing slips through the cracks.  This NFIP permitting requirement is not prescriptive, but the documentation of some kind of permit or review process is mandatory for all floodplain development. In the absence of a dedicated floodplain permit, some communities choose to use their Conservation Commission permitting as the floodplain development permit for non-structural development. If this approach is followed, communities need to ensure that it is adequate to cover all floodplain development concerns. See Appendix B below for more information and a sample Floodplain Development Review Form.
While MA State Building Code does not require permits for accessory structures under 120 square feet or fences under seven feet (see MA State Building Code, 10th Edition, for full list), these types of development, along with development not regulated by the building code, still require some type of review by the community if located in the floodplain. This review ensures that the siting and installation requirements are met for the appropriate flood zone and that the community can evaluate any and all impacts of activities proposed to the base flood.  
An additional benefit of documenting all floodplain development is that when a violation is discovered, the community can demonstrate that they did not approve the development as constructed, or that the developer did not come in for a full review of the development activity.
Communities could consider adding the following language to their zoning or local wetlands bylaws/ordinance or wetlands performance standards to ensure accessory structures like sheds, which are extremely common floodplain development, appropriately meet NFIP standards:
In all Special Flood Hazard Areas repair, replacement, or new accessory structures smaller than 200 square feet shall be anchored to resist flotation, collapse, and lateral movement and either be elevated to meet National Flood Insurance Program standards or State Building Code standards or wet flood-proofed and built with flood-resistant materials below the BFE. Attendant utilities must either be elevated to meet State Building Code standards, dry floodproofed, or specifically designed to prevent water from entering or accumulating within the components during flooding unless covered by State Building Code standards.
In Coastal A and V-Zones, structures larger than 100 square feet must be anchored to resist flotation, collapse, and lateral movement and be elevated to meet National Flood Insurance Program standards unless covered by State Building Code standards.
5. Assure that all necessary permits are obtained
Assure that all other State and Federal permits are obtained [44CFR 60.3(a)(2)]  
While the community does not have to participate in the acquisition or review of all necessary state and federal permits for floodplain development, the community is obligated to assure that all necessary permits have been obtained by the proponent before final approval for work to begin.  State and federal agencies with permitting requirements are happy to help the community understand these processes.  These agencies might include:
· MA Department of Environmental Protection
· MA Coastal Zone Management
· MA Department of Transportation
· MA Housing & Livable Communities
· MA Energy & Environmental Affairs
· US Army Corps of Engineers
· National Marine Fisheries Service
· US Coast Guard
· US Environmental Protection Agency
6. Floodway encroachment
Note for communities: If no mapped floodways exist in your community (which is typical for areas such as Cape Cod, Nantucket, Martha’s Vinyard, and inland communities where FEMA has not conducted a detailed study), the language related to regulatory floodways may be omitted. 
Prohibit encroachments, including fill, new construction, substantial improvements, and other development within the adopted regulatory floodway unless it has been demonstrated through hydrologic and hydraulic analyses performed in accordance with standard engineering practice that the proposed encroachment would not result in any increase in flood levels within the community during the occurrence of the base flood discharge.  [44CFR 60.3(d)(3)]
Under federal NFIP requirements, the community must require certification from a registered professional that shows there will be no rise in the base flood elevation when development takes place in the regulated floodway. This cannot be accomplished by showing approved compensatory storage alone; the documentation must include a hydrologic and hydraulic (H&H) analysis. 
7. Unnumbered A Zones
In A Zones, in the absence of FEMA BFE data and floodway data, obtain, review and reasonably utilize base flood elevation and floodway data available from available from a Federal, State, or other source as criteria for requiring new construction, substantial improvements, or other development in Zone A as the basis for elevating residential structures to or above base flood level, for floodproofing or elevating nonresidential structures to or above base flood level, and for prohibiting encroachments in floodways.  [44CFR 60.3(b)(4)]
If the community has the engineering resources required to determine the base flood elevation in an unnumbered A zone, these resources can be used to meet this requirement. For those communities that do not have these resources, and even in communities that do, the permitting office can require that the proponent pay for resources to determine the base flood elevation when a development is being proposed.  Historical records can be used, as well as any other data that reasonably indicates the 1% chance flood event.  Two notes about this requirement:
a. [bookmark: _Int_HIzFW7yr]FEMA does allow a “defacto” elevation of two (2) feet above the highest adjacent grade in cases where the BFE cannot be reasonably determined, but the 10th Edition of the Massachusetts building code requires an additional two (2) feet of freeboard in A zones. This means that the top of the lowest floor would have to be four (4) feet above the highest adjacent grade.

b. The MA Residential Building Code requires in the that communities to use preliminary FEMA maps once the Letter of Final Determination has been issued.  These maps may indicate a BFE where none existed before, by virtue of the map update process. Note: the MA Base Building Code requires that once a Letter of Final Determination has been issued, communities shall use the more restrictive of the effective or preliminary maps. 
8. AO and AH zones drainage requirements
In Zones AO and AH, require drainage paths around structures on slopes to guide water away from structures.  [44CFR 60.3(c)(11)]  
Guiding water away from the structure must also consider adjacent properties, where drainage cannot impact those lots or structures.  This bylaw is not required if there are no AO or AH zones on the community’s FEMA flood map.
Not sure if your community has AO or AH zones? If you have a copy of your Flood Insurance Study (FIS), Zones are listed in Table 3 of County-Wide FIS or can sometimes be found in a section called “Insurance Application” for communities that still have community-specific FIS. Please contact the FHMP office for assistance. 
9. Subdivision proposals
Review subdivision proposals and development proposals to assure that:
(a) Such proposals minimize flood damage.
(b) Public utilities and facilities are located & constructed so as to minimize flood damage.
(c) Adequate drainage is provided. [44CFR 60.3(a)(4) (i thru iii)]
10. Base flood elevation data for subdivision proposals
Require base flood elevation data for subdivision proposals or other developments greater than 50 lots or 5 acres.  [44CFR 60.3(b)(3)]
If a subdivision fitting this size description is proposed in the floodplain overlay district where there are not already base flood elevations (BFEs) for each parcel, then the developer must provide BFEs for each parcel so that flood-resistant standards can be appropriately applied.  The developer is responsible for providing the necessary technical data to support the base flood elevations shown on his/her design drawings.
11. Recreational vehicles 
In A1-30, AH, and AE Zones, all recreational vehicles to be placed on a site must be elevated and anchored or be on the site for less than 180 consecutive days or be fully licensed and highway ready. [44CFR 60.3(c)(14)]   
 In V1-30, VE, and V Zones, all recreational vehicles to be placed on a site must be elevated and anchored or be on the site for less than 180 consecutive days or be fully licensed & highway ready. [44CFR 60.3(e)(9)]  
“Fully licensed and highway ready” means that wheels must be inflated; the vehicle must be self-propelled or towable by a light-duty truck; have no attached deck, porch or shed; and have quick-disconnect sewage, water and electrical connections.  In other words, the vehicle must be ready to relocate immediately upon notification of the possibility of flooding in the area.
12. Watercourse alterations or relocations in riverine areas
In riverine areas, notify neighboring communities of watercourse alterations or relocations.  [44CFR 60.3(b)(6)]
Neighboring communities (and possibly a neighboring state) need to know in advance if the alteration or relocation of a watercourse might change their floodplain or flood risk.  Send plans for this development to the CEOs of those communities, as well as to the Massachusetts NFIP State Coordinator and to the FEMA Regional Office.
13. Requirement to submit new technical data 
Within 6 months, notify FEMA of changes in the base flood elevation by submitting technical or scientific data so insurance & floodplain management can be based on current data. [44CFR 65.3]  
Many development changes to the floodplain will trigger the requirement to file a Letter of Map Revision or other type of Letter of Map Change.  When the development does not trigger the LOMC requirement but impacts the heights or extents of the base flood (usually to lower the risk), FEMA should be notified that a change was made so that in future map studies/updates this can be adequately addressed.
14. Variances to state building code floodplain standards
44CFR 60.6(a)(3-6):
(3) Variances shall only be issued by a community upon (i) a showing of good and sufficient cause, (ii) a determination that failure to grant the variance would result in exceptional hardship to the applicant, and (iii) a determination that the granting of a variance will not result in increased flood heights, additional threats to public safety, extraordinary public expense, create nuisances, cause fraud on or victimization of the public, or conflict with existing local laws or ordinances;
(4) Variances shall only be issued upon a determination that the variance is the minimum necessary, considering the flood hazard, to afford relief;
(5) A community shall notify the applicant in writing over the signature of a community official that (i) the issuance of a variance to construct a structure below the base flood level will result in increased premium rates for flood insurance up to amounts as high as $25 for $100 of insurance coverage and (ii) such construction below the base flood level increases risks to life and property. Such notification shall be maintained with a record of all variance actions as required in paragraph (a)(6) of this section.
(6) A community shall (i) maintain a record of all variance actions, including justification for their issuance
Because a variance can lead to an increased risk to life and property, variances from flood elevation requirements or other floodplain management requirements should be granted only rarely.  Variances for floodplain development regulations must show that:
· Good and sufficient cause and exceptional hardship exist;
· The variance will not result in additional threats to public safety, extraordinary public expense, or fraud or victimization of the public; and
· The variance is the minimum action necessary to afford relief.
In Massachusetts, typically the State Building Code Appeals Board issues a variance to the state building code, unless your community is one of those approved by BBRS for local variance authority.  When a local building official’s interpretation of the flood-resistant standards under the building code are contested through the appeal process, the community must keep written documentation of both:
a. the justification for local decision to deny the permit, and
b. the results of the state’s appeal/variance hearing (either in agreement with the local community or having granted the variance through appeal.)
The community must also send a letter to the property owner stating that the implications of this variance may adversely impact the cost of the flood insurance policy covering the structure. A sample letter for this purpose is found below in Appendix C.
The justification for the variance (or the denial of the variance) and the community letter must be maintained as documentation that these actions were taken.
15. Variances to local Zoning Bylaws related to community compliance with the National Flood Insurance Program (NFIP) 
This section addresses local Zoning Board variances only and applies only when other variance procedures (such as those under the state building code) do not cover the variance request.
§60.6   Variances and exceptions. Excerpts:
(a) The Federal Insurance Administrator does not set forth absolute criteria for granting variances from the criteria set forth in §§60.3, 60.4, and 60.5. The issuance of a variance is for flood plain management purposes only. 
The community, after examining the applicant's hardships, shall approve or disapprove a request. 
The Federal Insurance Administrator may review a community's findings justifying the granting of variances, and if that review indicates a pattern inconsistent with the objectives of sound flood plain management, the Federal Insurance Administrator may take appropriate action under §59.24(b) of this subchapter. 
Procedures for the granting of variances by a community are as follows:
(1) Variances shall not be issued by a community within any designated regulatory floodway if any increase in flood levels during the base flood discharge would result;
(3) Variances shall only be issued by a community upon (i) a showing of good and sufficient cause, (ii) a determination that failure to grant the variance would result in exceptional hardship to the applicant, and (iii) a determination that the granting of a variance will not result in increased flood heights, additional threats to public safety, extraordinary public expense, create nuisances, cause fraud on or victimization of the public, or conflict with existing local laws or ordinances;
(4) Variances shall only be issued upon a determination that the variance is the minimum necessary, considering the flood hazard, to afford relief;
(5) A community shall notify the applicant in writing over the signature of a community official that (i) the issuance of a variance to construct a structure below the base flood level will result in increased premium rates for flood insurance up to amounts as high as $25 for $100 of insurance coverage and (ii) such construction below the base flood level increases risks to life and property. Such notification shall be maintained with a record of all variance actions as required in paragraph (a)(6) of this section; and
(6) A community shall (i) maintain a record of all variance actions, including justification for their issuance, and (ii) report such variances issued in its annual or biennial report submitted to the Federal Insurance Administrator.
(7) Variances may be issued by a community for new construction and substantial improvements and for other development necessary for the conduct of a functionally dependent use provided that (i) the criteria of paragraphs (a)(1) through (a)(4) of this section are met, and (ii) the structure or other development is protected by methods that minimize flood damages during the base flood and create no additional threats to public safety.
For further information, see FEMA publication P-993, “Variances & the National Flood Insurance Program.” 
16. Abrogation and greater restriction section 
The community must provide that floodplain management regulations take precedence over any less restrictive conflicting local laws, ordinances or codes. [44CFR 60.1(b)]
This is a legal provision that specifies that the floodplain management bylaw, ordinance, regulations, and building codes take precedence over less restrictive requirements.
17. Disclaimer of liability 
The community must state that the degree of flood protection required by the ordinance is considered reasonable but does not imply total flood protection.
18. Severability section 
If any section, provision or portion of the ordinance is deemed unconstitutional or invalid by a court, the remainder of the ordinance shall still be effective.
19. Definitions. 
National Flood Insurance Program (NFIP) definitions are found in Title 44 of the Code of Federal Regulations, section 59.1.  For the bylaw or ordinance to be clearly understood, it is necessary to define technical terms or key words. An understanding of these terms is a prerequisite to effective administration of the floodplain management bylaw or ordinance.
Development.  FEMA’s minimum standards for the NFIP require review of, and possibly permitting for all activities defined as development within the Special Flood Hazard Area (SFHA.)  Some of these activities might not normally require permitting under existing state or local regulations, and not all of these activities might be reviewed by the building department in a community.
Flood Boundary & Floodway Map.  Some communities with older mapping (typically 1987 and prior) have two sets of flood maps, the familiar Flood Insurance Rate Map (FIRM) and the Flood Boundary & Floodway Map (FBFM).  The floodway is delineated only on the FBFM.  Communities with a FBFM must include it in the district definition in order to enforce floodway standards.
Flood Hazard Boundary Map.  Communities with very old mapping (usually prior to 1980) might have a Flood Hazard Boundary Map (FHBM).  This map must be referenced in the community’s floodplain district definition.  In most cases the FHBM has been converted to a FIRM, but the map will still say “Flood Hazard Boundary Map.” 
Floodway. The floodway, or regulatory floodway, is established by regulation and through hydraulic analysis.  It is not a natural, physical feature of the watercourse.  It is part of the 100-year floodplain but has specific requirements that exceed those in the floodplain fringe (the rest of the floodplain).  The NFIP standards for floodway encroachments (for example including no-rise analysis) are not in state regulations. 
Functionally dependent use.  This term is used in the evaluation of variances to floodplain management standards.  Sometimes variances can be issued for functionally dependent uses.
Highest adjacent grade.  In an AO zone, the base flood elevation is determined by adding the depth indicated on the FIRM to the highest adjacent grade, or two feet if no depth is indicated (and if no alternative floodplain analysis is conducted and applied.)
Recreational vehicle.  NFIP elevation standards can sometimes apply to these vehicles when they are placed in the SFHA.
Special Flood Hazard Area. (SFHA).  The high-risk flood-prone areas on the FEMA maps (and subsequently adopted in a community’s Floodplain Overlay District) where NFIP minimum standards apply.
Structure.  All structures meeting this definition are subject to NFIP minimum standards.
Variance.  It is important to understand the term in order to properly administer, consider and potentially issue variances.  Note that variances are not the same as (and shouldn’t be confused with) similar terms and/or processes such as special permits, exceptions or exemptions.  Variances to standards enforced under state regulations must be administered through the proper state authority.
Violation.  Violations can affect the community’s standing in the NFIP and will likely result in higher flood insurance premiums.  Violations can also prevent a community from entering participating in the Community Rating System.
Flood Zones
For your understanding, these definitions are offered here, but these definitions do not need to be included in local bylaws. All these terms are defined in the US Code of Federal Regulations, Title 44, Part 64.3.
ZONE A means an area of special flood hazard without water surface elevations determined
ZONE A1-30 and ZONE AE means area of special flood hazard with water surface elevations determined
ZONE AH means areas of special flood hazards having shallow water depths and/or unpredictable flow paths between (1) and (3) feet, and with water surface elevations determined
ZONE AO means area of special flood hazards having shallow water depths and/or unpredictable flow paths between (1) and (3) ft. (Velocity flow may be evident; such flooding is characterized by ponding or sheet flow.)
ZONE A99 means area of special flood hazard where enough progress has been made on a protective system, such as dikes, dams, and levees, to consider it complete for insurance rating purposes. (Flood elevations may not be determined.)
ZONES B, C, AND X means areas of minimal or moderate flood hazards or areas of future-conditions flood hazard.  (Zone X replaces Zones B and C on new and revised maps.)
ZONE VE (for new and revised maps) means area of special flood hazards, with water surface elevations determined and with velocity, that is inundated by tidal floods (coastal high hazard area)



Section 4: Appendices
Appendix A: ADUs/ MBTA Communities Act/ Special Permitting 
Some Massachusetts communities use a Special Permit process to review and approve work in their floodplain overlay districts.  While this process is allowed under state law (M.G.L. c 40A, Section 9), it can  potentially conflict with state regulations that permit development as of right such as the Affordable Home Act (regulated under 760 CMR 71.00) and the MBTA Communities Act (regulated under 760 CMR 72.00).   
Guidance on Accessory Dwelling Units can be found here: Accessory Dwelling Units | Mass.gov
Guidance on Special Permits and the MBTA Communities Act can be found here: Resources for MBTA Communities | Section 3A and Floodplain FAQ | Mass.gov
Communities that are updating their floodplain regulations may want to consider alternatives to special permits for review and approval of development in the floodplain.  Small, non-structural projects can be permitted and documented through administrative review by local staff, while larger projects can be reviewed and approved through building permits from the Building Department, orders of conditions from the Conservation Commission, and subdivision and plan review from the Planning Board as appropriate.  A Floodplain Development Review form (Appendix B) can be used by the floodplain administrator to document zoning reviews of proposed development in the floodplain.



Appendix B: Massachusetts Sample Floodplain Development Review Form
Section 1 General Information
Use this section to give general information about floodplain development in your community. For example:
· All activity in (town/city)’s floodplain overlay district must be reviewed prior to permitting or conservation application.  In (town/city) the (title/position) determines floodplain applicability.  This person can be reached at email.address@xyz.com or 000-000-0000.
· Applicants must obtain all other local, state or federal permits that will be necessary to carry out the proposed development in the floodplain overlay district before full permitting review can begin.  
 
Section 2 Owner Information
Full name(s)	___________________________________________________________________
Mailing address	____________________________________________________________
Telephone	_________________________	Email ___________________________________
Signatures of all owners:
________________________________________________________________________________________________________________________________________________________________________
Section 3 Applicant Information
Applicant _______________________________________________________________________
Telephone	_________________________	Email ___________________________________
Signature of applicant:
____________________________________________________________________________________
Section 4 Proposed Project Information
Project address ____________________________________________________________________
Parcel # ______________________________
Is this project (check one):
Residential ☐	Non-residential ☐
Is this (check one):
New construction ☐		Alteration of existing structure ☐		Other ☐
Brief description of proposed activity:
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
If “Alteration of existing structure” was checked above, please provide the following information:
1. Estimated market value of existing structure: $________________________________
2. Estimated proposed cost to conduct all work: $_______________________________
Will the foundation of a structure be repaired or replaced as a part of this project?  
Yes ☐   No ☐

Section 5 Flood Zone & Proposed Elevation Information
FEMA map panel # ________________________________ Panel date: _______________________
FEMA flood zone(s) _______________ Is any part of this project in a floodway?  Yes ☐  No ☐
Work in a regulated floodway will require the submission of “No-Rise” certification from a registered engineer before permit approval.
Base flood elevation: _________________ 
Source of base flood elevation (FEMA Elevation Certificate is preferred as final source.):
______________________________________________________________________
If applicable, what is the proposed elevation of the first floor (A zones): _________________
If applicable, what is the proposed elevation of the bottom of the lowest horizontal structural member (V zones): ____________________
Note: The 10th Edition of the Massachusetts State Building Code requires an additional elevation (freeboard) of 2 feet for A zone structures and 3 feet for V zone structures.
 

Section 6 List of Possible Required Documents
· FEMA FIRMette (from FEMA’s Map Service Center)
· Site plans with flood zone and base flood elevation delineated
· Parcel information including legal description
· Order of Conditions from Conservation Commission
· Copy of other wetlands permits (if required)
· Other local, state or federal permits
· Completed FEMA Elevation Certificate
· Engineering certification of “No Rise” (if in floodway)
· V-zone Foundation Engineering Certification
· FEMA Floodproofing Certificate (if non-residential)
· Cost affidavits from both owner and contractor (if substantial improvement or damage applies)
· Other: ___________________________________________



Appendix C: Sample letter from community to property owner upon receiving a variance from the base flood elevation.
Town Letterhead
Date
 
Property Owner
Property Address
 
Dear XXX,
According to the Code of Federal Regulations Chapter 44, Section 60.6 (44CFR 60.6[a][3-6]) and Town of XXX bylaw XXX, we are required to notify you of potential impacts to life safety and property as well as the annual premiums of any flood insurance policy covering your property as a result of a variance received from the Board of Building Regulations and Standards relating to floodplain standards. This variance exempts your structure from certain building code regulations but does not mean that the structure is safe from flooding. This can affect flood insurance eligibility and claims for current and future owners.
Specifically, we must notify you that (i) the issuance of a variance to construct a structure below the base flood level may result in increased premium rates for flood insurance up to amounts as high as $25 for $100 of insurance coverage and (ii) such construction below the base flood level increases risks to life and property. 
Please contact your insurance agent for any insurance-related inquiries and let us know if you have any other questions.
Sincerely,
 
Community Official
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