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COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD
225 GREAT ROAD, LLC 
   v.
  BOARD OF ASSESSORS OF THE 

 
     
  TOWN OF LITTLETON
Docket Nos.: F318714


  Promulgated:

             F322863 



  June 28, 2016

These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Littleton (“assessors” or “appellee”), to abate taxes on certain real estate in the Town of Littleton, owned by and assessed to 225 Great Road, LLC (“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal years 2013 and 2014 (“fiscal years at issue”).


Commissioner Good heard these appeals.  Chairman Hammond and Commissioners Scharaffa, Rose, and Chmielinski joined her in the decisions for the appellee.  

These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.

Matthew A. Luz, Esq. for the appellant.
Kenneth W. Gurge, Esq. for the appellee.
FINDINGS OF FACT AND REPORT


Based on the evidence submitted into the record at the hearing of these appeals, including testimony, an expert report, and jurisdictional documents, as well as other submissions, the Appellate Tax Board (“Board”) made the following findings of fact.
Jurisdiction and Introduction

On January 1, 2012 and January 1, 2013, the appellant was the assessed owner of an 11.59-acre improved parcel of real estate identified by the appellee on assessors’ map U06 as parcel 1 and located at 221 Great Road in the Town of Littleton (“subject property”).

For fiscal years 2013 and 2014, the assessors valued the subject property at $7,488,800 and assessed taxes thereon at the rates of $27.23 and $29.22 per thousand, respectively, in the corresponding amounts of $203,920.02 and $218,822.74.  For both fiscal years at issue, in accordance with G.L. c. 59, § 57C, the appellant timely paid the tax due without incurring interest.  The appellant also seasonably filed its abatement applications and the petitions appealing their denials in accordance with G.L. c. 59, § 59 and §§ 64 and 65.  The dates corresponding to these filings are listed in the following table.

|
	 Fiscal Year
	Tax Bills Mailed
	Abatement

Filed
	Abatement

Denied
	Appeal

Filed

	2013
	12/18/2012
	1/24/2013
	3/14/2013
	4/01/2013

	2014
	12/11/2013
	1/23/2014
	2/12/2014
	5/14/2014




On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide these appeals.

The subject property is an irregularly-shaped, 11.59-acre parcel of real estate improved with a 67,085-square-foot Toyota automobile dealership (“subject building”). The subject property has approximately 1,022 feet of frontage along Great Road, which is also known as State Route 119, a well-traveled roadway that runs through Littleton in a northwest to southeast direction.  Properties situated along Great Road to the northwest of the subject property are primarily retail-oriented and include retail stores, fast-food restaurants, banks, office buildings, and automotive service buildings.  Properties along Great Road situated to the southeast of the subject property consist of a day-care facility, single-family homes, and undeveloped land.  The subject property is situated in the northeastern section of Littleton, close to the Town of Westford’s municipal border and within one mile of Interstate 495 and State Route 110.    

The front left portion of the subject property, which is improved with the subject building, is relatively level at grade with Great Road.  However, the right portion of the subject property is above grade and has tiered levels; it is utilized for automobile display and storage.  The subject building occupies about 9.9% of the subject property’s total land area.  There is an asphalt-paved area that surrounds the subject building providing customer and employee parking and also access to the overhead doors located along the left and right sides of the subject building.  The subject property is located primarily in the Village Common Business (VC) zoning district; however, a portion of the rear of the subject property is located within the Residence (R) zoning district.  The subject property's current use as an automobile dealership facility is a legal non-conforming use.


Built in 2008, the subject building is a one-story, freestanding building with a second-floor mezzanine level.  The building is a steel-frame structure constructed on a concrete slab foundation with a flat, rubber roof and a dryvit and brick exterior.  The ground floor contains a large showroom area, approximately twelve private offices, an open office area with office cubicles, a customer waiting room area, a customer service area with a reception area, several customer service booths, a customer drop-off area, a new car delivery area, a parts department area, an automobile preparation area, an automotive service area with thirty-two bays, and an employee break area and two bathrooms.


The second-floor mezzanine-level office area contains a large conference room, six private offices, an open office area with office cubicles, an owner’s office with a bathroom, a supply room, a computer room, a parts storage area, a compressor room, a large utility area for waste oil storage, a large cafeteria with a full kitchen, and two bathrooms with showers and lockers.  There is one overhead door with drive-in access located at the front of the building.  There are also several overhead doors along the sides of the subject building allowing access to the new car delivery area, the automobile preparation area, the customer service drop-off area, and the automotive service area.  Overall the subject building is well maintained and in good condition.  

Appellant’s Case-in-Chief

The appellant presented its case-in-chief primarily through the testimony and appraisal report of Eric Wolff, a certified real estate appraiser whom the Board qualified as an expert in real estate valuation.  After determining that the subject property's highest-and-best use was its continued use as an automobile dealership, Mr. Wolff considered the three usual methods for estimating the value of the subject property for the fiscal years at issue.  Although he believed that the cost approach is sometimes meaningful in valuing a property similar to the subject property, Mr. Wolff did not develop a cost approach, opining that the other two methods would be more appropriate for the subject property.  

Sales-Comparison Approach
For fiscal year 2013, Mr. Wolff relied on four automobile dealerships that sold between June, 2010 and February, 2011 with sale prices that ranged from $51 to $230 per square foot. After adjustments for differences in location, physical condition, and building size, Mr. Wolff’s purportedly comparable sales yielded adjusted sale prices that ranged from $59 to $115 per square foot, with an average of $103 per square foot.  Mr. Wolff selected $103 per square foot as the indicated value for the subject property's total area of 67,085 square feet, which yielded a rounded value of $6,910,000 for fiscal year 2013.
For fiscal year 2014, Mr. Wolff relied on the sales of five automobile dealerships that sold between March, 2012 and December, 2012 with sale prices that ranged from $162 to $306 per square foot.  After adjustments, Mr. Wolff’s purportedly comparable properties yielded a range from $149 to $172 per square foot; however, he noted that a majority of the adjusted sales were in the $152-per-square-foot range.  Mr. Wolff thus selected an indicated value of $152 per square foot for the subject property, yielding a rounded value of $10,195,000 for fiscal year 2014.
Despite his development of values for the subject property for fiscal years 2013 and 2014 using comparable-sales analyses, Mr. Wolff did not rely on these values.  He testified that:
The basic feeling there is that in a lot of these sales we don’t know what the motivating factors are and why they transferred.  And a lot of times, especially with automobile dealership, there is – the dealership goes with the real estate . . . .  And how they determine the contribution to each, the business assets versus real estate, is sometimes a function of a tax than a real estate value.  
For these reasons, Mr. Wolff did not rely on the sales-comparison approach to arrive at his final estimates of value for the subject property. 

Income-Capitalization Approach

For his income-capitalization analyses, Mr. Wolff reported that he considered the rental potential of the subject property as well as the investor criteria and income potential for such a property in this real estate market.  Mr. Wolff testified that the economic turmoil in 2008 had a dramatic impact on the automobile industry and the way business was conducted.  He further testified that prior to that time, automobile dealerships were leased and it was possible to obtain and review comparable leases.  During the fiscal years at issue, however, automobile dealerships were typically owner-operated, and therefore, it was not possible to find comparable leases.  Mr. Wolff testified that he could not support the time adjustments that were required for the older leases.  Accordingly, to estimate the subject property’s market rent for the fiscal years at issue, he based his analysis on what he considered to be the component parts of the subject property – retail space, office space, and industrial space – and examined timely, local leases of retail, office, and industrial space.

First, to determine the current market rent for the subject property’s retail space, Mr. Wolff selected eight leases for properties that ranged in size from 1,603 to 12,049 square feet with leases that ranged from $11.23 to $30.00 per square foot on a triple-net basis.  Based on the subject property’s location along a well-traveled roadway within a commercial-use area and with good access to local and regional transportation routes, Mr. Wolff opined that an economic rent of $20.00 per square foot on a triple-net basis was appropriate for the subject property’s retail space for the fiscal years at issue.
Next, to determine the current market rent for the subject property’s office space, Mr. Wolff selected six leases for properties that ranged in size from 1,600 to 11,637 square feet.  Two of these properties rented on a gross basis with rents of $9.63 and $12.38 per square foot; the remaining four properties rented on a modified gross basis with rents that ranged from $11.73 to $15.00 per square foot.  Relying on office expenses from several buildings in Lexington, which ranged from $7.29 to $8.29 per square foot during the relevant valuation time, Mr. Wolff then converted his selected office leases to triple-net leases, which in turn ranged from $2.63 to $8.00 per square foot.  Based on this information together with the subject property’s location, Mr. Wolff opined that an economic rent of $8.00 per square foot on a triple-net basis was appropriate for the subject property’s office space for the fiscal years at issue.

To determine the current market rent for the subject property’s industrial space, Mr. Wolff selected four leases for properties that ranged in size from 3,639 to 150,036 square feet with rents that ranged from $5.00 to $6.19 per square foot on a triple-net basis.  Based on the subject property’s location along a well-traveled roadway within a commercial use area and with good access to local and regional transportation routes, Mr. Wolff opined that an economic rent of $6.00 per square foot on a triple-net basis was appropriate for the subject property’s industrial space for the fiscal years at issue.  

Based on his estimated economic rents of $20.00 per square foot on a triple-net basis for the subject property’s retail space, $8.00 per square foot on a triple-net basis for the subject property’s office space, and $6.00 per square foot on a triple-net basis for the subject property’s industrial space, Mr. Wolff estimated a potential gross income (“PGI”) of $745,802 for both fiscal years at issue.

For vacancy and collection loss, Mr. Wolff testified that he consulted with local brokers who reported that vacancy rates for retail, office, and industrial space in Littleton ranged between 10% and 20%. He further testified that market surveys conducted by CoStar indicated that the vacancy rate for retail space in the Littleton area was between 1.7% and 2.9%, the vacancy rate for office space in the Littleton area was between 9.0% and 11.0%, and the vacancy rate for industrial space in the Littleton area was between 12.0% and 16.0%.  For purposes of the subject property, Mr. Wolff selected vacancy rates of 5% for the retail space and 10% for the office and industrial space, for both fiscal years.  These allowances resulted in an effective gross income (“EGI”) of $662,639 for both fiscal years at issue.


Next, Mr. Wolff determined the subject property’s net-operating income by deducting from the EGI the subject property’s estimated operating expenses.  Mr. Wolff noted that within the subject property’s competitive market area, the landlord was not responsible for operating expenses, but rather only for those costs associated with the management and structural maintenance of the building.  Consequently, Mr. Wolff adopted a management fee equal to 5% of the EGI, a replacement reserve allowance equal to 3% of PGI, and also a commission expense equal to 1% of the PGI, which he testified were typical in the market.  Mr. Wolff deducted these expenses from his EGI to derive a stabilized net-operating income (“NOI”) of $599,675 for the fiscal years at issue.


Finally, Mr. Wolff determined a capitalization rate for each of the fiscal years at issue. Mr. Wolff developed his capitalization rate using a band-of-investment technique.  For fiscal year 2013, Mr. Wolff assumed a mortgage-to-equity ratio of 75% to 25%, with a 7.02% interest rate and a 13.00% equity capitalization rate to determine a capitalization rate of 8.50%.  He also consulted the rates published by national surveys, including RealtyRates.com Investor Survey for Fourth Quarter 2011 for retail, suburban office and industrial properties; Fourth Quarter 2011 Korpacz Reports for “non-institutional” grade retail, office and industrial properties; and CB Richard Ellis Cap Rate Survey First Quarter 2012 for Class B/C retail, office and industrial properties in the Boston area.  Applying the 8.50% capitalization rate to the $599,675 NOI resulted in an estimated value for the subject property of $7,055,000.

For fiscal year 2014, Mr. Wolff assumed a mortgage-to-equity ratio of 75% to 25%, with a 6.84% interest rate and a 12.50% equity capitalization rate to determine a capitalization rate of 8.25%.  He also consulted the rates published by national surveys, including RealtyRates.com Investor Survey for Fourth Quarter 2012 for retail, suburban office and industrial properties; Third Quarter 2012 Korpacz Reports for “non-institutional” grade retail, office and industrial properties; and CB Richard Ellis Cap Rate Survey First Quarter 2012 for Class B/C retail, office and industrial properties in the Boston area.  Applying the 8.25% capitalization rate to the $599,675 NOI resulted in an estimated value for the subject property of $7,268,788, which he rounded to $7,270,000.

Mr. Wolff’s income-capitalization analyses are reproduced in the following table.

Mr. Wolff’s Income-Capitalization Approach for FY12 & FY13
	INCOME                         Square Feet    Rate psf            ANNUAL INCOME     
  Retail Space                   22,106        $20.00              $    442,120     
  Office Space                   16,904        $ 8.00              $    135,232
  Industrial Space               28,075        $ 6.00              $    168,450
PGI:                                                               $    745,802



	Vacancy & Collection Allowance:

  Retail      -  5%                        ($    22,106)
  Office      - 10%                        ($    44,212)

  Industrial  - 10%                        ($    16,845)
    Total                                                          ($   83,163)


	EGI:                                                               $    662,639

	

	EXPENSES



	  Management Fee         $33,132  @ 5% of EGI
  Replacement Reserves   $22,374  @ 3% of PGI

  Commissions            $ 7,458  @ 1% of PGI
Total Expenses:                                                    ($   62,964) 

	

	NOI:                                                               $    599,675

	

	 Divide by: Total Capitalization Rate for Fiscal Year 2013 – 8.50%

	

	Indicated Value for Fiscal Year 2012                               $  7,055,000

	

	

	Divide by: Total Capitalization Rate for Fiscal Year 2014 – 8.25%

	

	Indicated Value for Fiscal Year 2013                               $  7,268,788

	Rounded Value for Fiscal Year 2013                                 $  7,270,000


Assessors’ Case

For their part, the assessors offered into evidence the requisite jurisdictional documentation and also relied on the cross-examination of Mr. Wolff.
The Board’s Findings
The Board agreed with Mr. Wolff and found that the subject property’s highest-and-best use was its continued use as an automobile dealership.  The Board also agreed with Mr. Wolff that the proper method of valuing the subject property was an income-capitalization approach.  However, the Board found that there were several serious flaws in Mr. Wolff’s analysis which compromised its efficacy and credibility.  
First, the Board found that Mr. Wolff’s decision to base the subject property’s market rent on an analysis of the component parts of the subject property – retail space, office space, and industrial space – was flawed, particularly considering his determination that the subject property’s highest-and-best use was as an automobile dealership.  The Board found that Mr. Wolff did not convincingly establish that there were no comparable automobile rental properties to which the subject property could be compared.  Neither he nor the appellant introduced evidence to support the suggestion that they had properly surveyed the area or even an expanded market area in this regard.  Moreover, Mr. Wolff failed to explain how the retail, office, and industrial space leases upon which he relied were in any way equivalent to that of an automobile dealership. 

As he did with his market rent, Mr. Wolff based his vacancy-rate and expense allowances on retail, office, and industrial properties, not automobile dealerships.  The Board found that neither Mr. Wolff nor the appellant demonstrated how the vacancy rates for these types of retail spaces were comparable to those for an automobile dealership.  The Board further found that Mr. Wolff’s vacancy rates appeared excessive given the subject property’s historical vacancy, which in this case was 0%, and also the subject building’s newer construction and good condition.   
Moreover, the Board found that Mr. Wolff’s recommended expenses were not credible because he failed to provide any market data supporting them.  The Board also noted that Mr. Wolff neglected to include a pro-rata tax factor in his capitalization rate to account for the portion of taxes paid by the appellant.  Lastly, the Board found that Mr. Wolff valued the subject property as a mixed—use, multi-tenanted property instead of a single-occupant automobile dealership, which was its high-and-best use.  
On this basis, the Board found and ruled Mr. Wolff failed to establish a credible estimate of value of the subject property and consequently, that the appellant failed to meet its burden of proving that the subject property was overvalued for the fiscal years at issue.  Accordingly, the Board issued decisions for the appellee in these appeals.

OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is equivalent to fair market value which defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


The appellant has the burden of proving that the property has a lower value than that assessed. “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting from Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers sustain the burden of proving the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting from Schlaiker, 365 Mass. at 245)).

In appeals before this Board, a taxpayer “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co., 383 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  The income-capitalization approach is “frequently used with respect to income-producing property.”  Pepsi Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  

In the present appeals, the Board agreed with Mr. Wolff that the proper method of valuing the subject property was an income-capitalization approach.  However, the Board found that there were several serious flaws in Mr. Wolff’s analysis which compromised its efficacy and credibility.  

First, the Board found that Mr. Wolff’s decision to base the subject property’s market rent on an analysis of what he considered to be the component parts of the subject property – retail space, office space, and industrial space – was flawed, particularly considering his determination that the subject property’s highest-and-best use was as an automobile dealership.  Moreover, the Board found that Mr. Wolff failed to explain how the retail, office and industrial space leases that he relied on were equivalent or comparable to those of an automobile dealership. 

As he did for his market rent, Mr. Wolff based his vacancy rate and expense allowances on retail, office and industrial properties, not automobile dealerships.  The Board found that he failed to demonstrate how his reliance on vacancy rates for these types of properties were comparable to those for an automobile dealership.  The Board further found that Mr. Wolff’s vacancy rates appeared excessive given the subject property’s historical vacancy, which in this case was 0%, and also the subject building’s newer construction and impressive condition.   
Moreover, the Board found that Mr. Wolff’s recommended expenses were not credible because they were not supported by market data.  The Board also noted that Mr. Wolff neglected to include a pro-rata tax factor in his capitalization rate to account for the portion of taxes paid by the appellant.  Lastly, the Board found that Mr. Wolff valued the subject property as a mixed—use, multi-tenanted property instead of an automobile dealership, which was its high-and-best use.  

On this basis, the Board found and ruled that Mr. Wolff failed to establish a credible estimate of the value of the subject property and consequently, the appellant failed to meet its burden of demonstrating that the subject property was overvalued for the fiscal years at issue.  The Board, therefore, decided these appeals for the appellee.





THE APPELLATE TAX BOARD





  By:


          
____





Thomas W. Hammond, Jr., Chairman 

A true copy,

Attest:




_____

           Clerk of the Board

� The appellant's petition was mailed in an envelope postmarked May 12, 2014, which was received by the Board on May 14, 2014. Where, as here, the Board receives a petition after the three-month due date, the date of postmark is deemed to be the date of filing. See G.L. c. 58A, § 7; G.L. c. 59, §§ 64 & 65. Accordingly, the Board found and ruled that the filing date of the appellant's petition for fiscal year 2014 was deemed to be May 12, 2014, and the appeal was timely.
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