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INTRODUCTION

Pursuant to M.G.L. c. 30A, the MA Department of Environmental Protection (MassDEP) has
proposed amending 310 CMR 10.00 Wetlands Protection and 314 CMR 9.00 Water Quality
Certification for Discharges of Dredged or Fill Material, Dredging, and Dredged Material
Disposal in Waters of the United States Within the Commonwealth to accomplish key climate
resilience and environmental goals including updates related to precipitation estimates and
stormwater management, and new provisions for Land Subject to Coastal Storm Flowage
(LSCSF).

The proposed regulatory text and a background document are available on MassDEP’s website
at: https://www.mass.gov/regulations/310-CMR-1000-wetlands-protection-act-regulations/

MassDEP held virtual hearings on the proposed amendments on January 31, 2024 and February
1, 2024, and conducted a public comment period beginning on December 22, 2023 that was
extended until April 30, 2024, requesting written comment. All unique comments are included
below. Numerous copies of the same comment were submitted as part of an email

campaign. One copy of the email campaign letter is included here with a list of names of those
who participated, as well as any variations to the letter.

This information is available in alternate format. Please contact Melixza Esenyie at 617-626-1282.
TTY# MassRelay Service 1-800-439-2370
MassDEP Website: www.mass.gov/dep
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Assouatton of Massachusetts

Wetland Scientists

February 1, 2024

The Honorable Bonnie Heiple

Commissioner, Massachusetts Department of Environmental Protection
State House

Boston, MA 02134

Bonnie.Heiple@mass.gov

Dear Commissioner Heiple:

AMWS appreciates the opportunity to provide comments in response to the proposed regulatory
updates of 310 CMR 10.00: Wetlands Protection Act Regulation Amendments and 314 CMR 9.00: 401
Water Quality Certification Regulation Amendments. As members of MassDEP’s Stormwater and Land
Subject to Coastal Storm Flowage Advisory Committees, AMWS understands the critical importance of
updating these regulations to reflect the climate realities of today.

The Association of Massachusetts Wetland Scientists (AMWS) is a professional non-profit organization
providing opportunities for learning, networking and scientific input associated with wetland
protection. Our membership includes wetland specialists, Conservation Commissioners and Agents,
attorneys, and state and federal environmental staff, among others.

While we acknowledge that the initial comment period is already somewhat longer than usual, we are
concerned with the relatively brief length of the comment period given the need for these regulatory
updates to be thorough, understandable, and implementable, in order to best position the
Commonwealth in facing climate and resiliency challenges.

In our review of the proposed regulations to date, including a standing weekly working group meeting
with other organizations, it has become clear that the current comment period, starting the week
before the Christmas holiday, is inadequate to properly review the draft resiliency regulatory package.
The resiliency package includes three sets of regulations with extensive changes proposed, along with
an +800 page, highly technical stormwater document. To our knowledge, a proposed regulatory
package of this magnitude has not been previously undertaken at once.

The Land Subject to Coastal Storm Flowage (LSCSF) performance standards have been in process for
at least a decade, and the Stormwater updates for several years. While the Department has facilitated
advisory committees and informal industry presentations in advance of the potential changes, it is
reasonable to request adequate time to process updates that have required this thoughtful amount of
time and level of consideration to issue. The diverse community of stakeholders implementing,
administering, and working under these regulations is invested in their success, but is also addressing
their main day to day responsibilities. Now is not the time to rush to the end, when allowing proper
review time will facilitate the adoption of a regulatory package that will achieve imperative resiliency
goals.
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Therefore, AMWS formally requests that the public comment period for 310 CMR 10.00: Wetlands
Protection Act Regulation Amendment and 314 CMR 9.00: 401 Water Quality Certification Regulation
Amendments be extended 60 days to April 30, 2024.

Additionally, we would appreciate the opportunity to meet with MassDEP to discuss our initial
feedback and questions in a working session format, either just with individuals from AMWS, or
combined with other relevant groups. Doing so will allow us to hone our comments and avoid
including items that may be readily answerable or already considered and determined infeasible.

Thank you in advance for your consideration of this request, and for all of MassDEP’s hard work over
the years and currently to advance these regulations.

Submitted on behalf of AMWS by its Board of Directors:

Stacy H. Minihane, President

Diana Walden, Vice President

David Gorden, Secretary

Richard Kirby, Imnmediate Past President

cc:
Secretary Rebecca Tepper, Executive Office of Energy and Environmental Affairs via
env.internet@mass.gov

Stephanie Moura, Director of Wetlands and Waterways
Stephanie.Moura@mass.gov

Lisa Rhodes, Wetlands Program Chief
lisa.rhodes@mass.gov

dep.wetlands@mass.gov
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From: Nathaniel E. Mahonen

To: DEP Wetlands (DEP)

Subject: Wetlands-401 Resilience Comments
Date: Sunday, February 4, 2024 11:54:03 AM
Attachments: image001.png

CAUTION: This email originated from a sender outside of the Commonwealth of
Massachusetts mail system. Do not click on links or open attachments unless you
recognize the sender and know the content is safe.

Good morning,

Bohler will be providing a list of written comments via email prior to the 3/1/2024 comment period.
However, our initial comment is that the current review period is not enough time and additional
time is needed to fully review these extensive changes. We would request additional time be added
to the review cycle, 60 days is preferred but 30 days at a minimum. This will provide additional time
for all stakeholders to properly review and provide well thought through comments as well as
recommended resolutions.

Thanks

Nathaniel E. Mahonen, P.E.

Chief Engineer

352 Turnpike Road

Southborough, MA 01772

0 508-480-9900 / ¢ 978-660-8945 / nmahonen@bohlereng.com
www.BohlerEngineering.com

Confidentiality Note: This e-mail, and any attachment to it, contains confidential information intended only for the use of the
designated recipients, which information may also be privileged. If the reader of this e-mail is not the intended recipient, the
document has been received in error and any use, review, dissemination, distribution, disclosure or copying of this message is
strictly prohibited. If you have received this e-mail in error, please notify the sender via reply e-mail and immediately delete this
e-mail from your system.
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From: Zeus Smith

To: DEP Wetlands (DEP)

Cc: Julie Wood; Max Rome

Subject: Wetlands-401 Resilience Comments
Date: Wednesday, February 7, 2024 1:04:40 PM

CAUTION: This email originated from a sender outside of the Commonwealth of
Massachusetts mail system. Do not click on links or open attachments unless you
recognize the sender and know the content is safe.

Hello,

Charles River Watershed Association (“CRWA”) would like to express our
appreciation for MassDEP’s exemplary work in crafting and promulgating proposed
updates to 310 CMR 10.00: Wetlands Protection Act, the Massachusetts Stormwater
Handbook, and 314 CMR 9.00: 401 Water Quality Certification. We are reviewing
these proposed updates. However, as we stated during our testimony at the
hearings on these regulations, we respectfully join the chorus of other partner
organizations, conservation professionals, and municipal employees in
formally requesting that the public comment period for these proposed updates
be extended 60 days to April 30, 2024.

As one of the country’s oldest watershed organizations, CRWA protects, preserves,
and enhances the Charles River and its watershed through science, advocacy, and
the law. Our initiatives over the last five decades have dramatically improved the
quality of water in the watershed, fundamentally changed approaches to water
resource management, and protected the Charles River as a public resource for
current and future generations. CRWA has been reviewing these proposed updates
from the moment they were announced. Many of the proposed updates appear to be
steps in the right direction.

However, as many others have noted, a 70-day comment period during the holiday
season simply is not enough time to provide the sort of granular review that regulatory
updates of this sort deserve. Furthermore, many of CRWA’s members have let us
know they are interested in reviewing and commenting but would like CRWA’s
guidance before they draft their letters and conduct their own review. CRWA and
partner organizations need more time to review, comment, and provide guidance to
our members. Moreover, this comment period is certainly not enough time for our
members - many of whom may be directly affected by these updates, but are
nonetheless comparatively inexperienced in reading through these types of
regulations - to make time to review these important updates for themselves. CRWA
and our members are committed to helping MassDEP craft the best set of regulations
possible. To enable us to do so, please extend the comment periods for these
regulations to April 30, 2024.



Thank you again for these updates. We look forward to submitting our substantive
comments.

Respectfully,

Zeus Smith, Esq. | he/him

Associate Attorney

Charles River Watershed Association

Lands of the Massachusett, Nipmuc, and Wampanoag tribes
41 West St. Floor 8 | Boston, MA 02111

t 617.540.5650 x 1077 ¢ 971.280.7685

Twitter | Facebook | Instagram



From: Wilcox, Jim

To: DEP Wetlands (DEP)

Cc: Falise, Kara; Letourneau, Jennifer; Ung, Cambria; Wilcox, Jim
Subject: Wetlands-401 Resilience Comments

Date: Tuesday, February 6, 2024 1:10:33 PM

CAUTION: This email originated from a sender outside of the Commonwealth of
Massachusetts mail system. Do not click on links or open attachments unless you
recognize the sender and know the content is safe.

We start by offering a message of support for your efforts on updating the Stormwater,
Wetland Regulations and associated guidance materials. The City appreciates the efforts to
establish Regulations that are more consistent with the EPA’s Permits and also that reflect
the changing conditions of our climate. We are actively reviewing the changes and plan to
follow up with comments.

We are writing now, consistent with requests that we heard at the Public Hearings, to

respectfully request that the deadline for comment be extend beyond the current March 18t

date. An extension of a minimum of 60 days would be appreciated. As a municipality, we are
reviewing the changes under multiple jurisdictional lenses. With the volume of the document
and the breadth of the proposed changes, additional time would be beneficial for a more
thorough review. In addition, we feel that some more time will allow for us to better coordinate
our comments between the various groups and summit clearer more concise comments for
your consideration.

We appreciate your consideration of this request.

James Wilcox
City Engineer

Kara McSweeney Falise, PE
Supervising Engineer

Jennifer Letourneau
Director of the Conservation Commission/ Senior Engineer

Cambria Ung, P.E.
Stormwater Program Manager

City of Cambridge Department of Public Works
147 Hampshire Street
Cambridge, MA 02139



Massachusetts Society of Municipal Conservation Professionals, Inc.

MSMCP, Inc. is a 501(c)(3) non-profit, educational organization under the Federal tax code, Tax Id.
Number 22-3061734.

' c¢/o Conservation
J \ / ; 1000 Commonwealth Ave.
. : = Newton, MA 02459
M S M C P massconpros@gmail.com

February 1, 2024

The Honorable Bonnie Heiple

Commissioner, Massachusetts Department of Environmental Protection (DEP)
State House

Boston, MA 02134

RE: Public Comment Extension Request - Proposed Climate Resilience Reg Change
Package 1.0

Dear Commissioner Heiple:

The Massachusetts Society of Municipal Conservation Professionals (MSMCP) is a non-profit
organization dedicated to serving the professional staff members that work for Massachusetts
Conservation Commissions.

MSMCP appreciates the opportunity to provide comments in response to DEP’s proposed
regulatory updates of 310 CMR 10.00: Wetlands Protection Act and the Massachusetts
Stormwater Handbook, 310 CMR 9.00: Waterways Regulation, and 314 CMR 9.00: 401 Water
Quality Certification. Many of the proposed changes seem appropriate for addressing the
pressing environmental circumstances we face, but not all are readily interpretable or readily
implementable.

Given the tremendous extent and technical detail of the proposed changes (the Stormwater
Handbook alone is 860 pages of new technical text), our members need more time to review the
draft proposals and formulate meaningful feedback. A 70-day comment period following the
release of the three regulations and an entirely new Stormwater Management Handbook during
the Christmas/New Year holidays is not sufficient for busy professionals to properly review such
a volume of information, digest the consequences, and provide suggestions to DEP for necessary
improvements so that together we can craft regulations that will help us achieve our common
goals of wetland protection and restoration.

MSMCP formally requests that the public comment period for all the above cited draft
documents be extended 60 days to April 30, 2024, and that DEP offer opportunities to



statewide professional organizations such as MSMCP to join working group sessions to
help DEP understand, address, reconcile, and incorporate the comments received.

Submitted on behalf of the MSMCP Board of Directors:

Regen Milani (Canton), President

Kathy Sferra (Stow), Co-Vice President

Angela Panaccione, Co-Vice President

Jennifer Steel (Newton), Co-Treasurer

Leah Grigorov (Longmeadow), Co-Treasurer
Brian Vasa (Plympton), Clerk

Liz Allard (Harvard), Board Member

Rebecca Bucciaglia (Bolton), Board Member
Jennifer Carlino (Easton), Board Member
Michelle Greene (West Newbury), Board Member
Michele Grzenda (Lincoln), Board Member
Samantha Holt (Newbury), Board Member

John Keeley (Burlington), Board Member

Cassie Tragert (Easthampton), Board Member
Dorothy McGlincy, Ex-Officio Board Member, Massachusetts Association of Conservation

Commissions

CC:  Secretary Rebecca Tepper, Executive Office of Energy and Environmental Affairs
Stephanie Moura, Director, Division of Wetlands and Waterways at MassDEP

Lisa Rhodes, Wetlands Program Chief at MassDEP

The Massachusetts Society of Municipal Conservation Professionals (MSMCP) was founded in
1984 to provide networking and educational opportunities to these municipal professionals
focused specifically on their needs. MSMCP works to raise the level of professionalism by
providing a forum for professional information exchange, sponsoring technical and scientific
seminars and conferences, and fostering cooperation among contiguous or regionally related
conservation commissions and their staffs. https.//www.msmcp.org/



From: Jason Mammone

To: DEP Wetlands (DEP)

Cc: Leon Goodwin; Nancy Baker; Patrick Hogan; Meredith Labelle; Joseph Flanagan
Subject: Wetlands-401 Resilience Comments

Date: Wednesday, January 24, 2024 10:26:45 AM

CAUTION: This email originated from a sender outside of the Commonwealth of
Massachusetts mail system. Do not click on links or open attachments unless you
recognize the sender and know the content is safe.

Good Morning,

The Town of Dedham would respectfully request that the period for public comment be extended to
June 1, 2024 to allow adequate time to read through all of the materials associated with this draft
and provide appropriate comment. This draft has been looming over the Commonwealth for several
years and to drop this draft and only allow about 2 months to read, comprehend and comment on
approximately 900 pages of materials is unreasonable and should be reconsidered. Apologies if this
email should be sent to incorrect email address handling this type of comment/request. If so, it
would be appreciated if this email could be forwarded to the correct party. Thank you for your time
and consideration.

Jason L. Mammone, P.E.

Director of Engineering

Town of Dedham

55 River Street

Dedham, MA 02026

(781) 751-9350

jmammone@dedham-ma.gov



TOWN OF WEST NEWBURY
CONSERVATION COMMISSION
381 Main Street, West Newbury, Mass. 01985
978-363-1100 x126 | conservation@wnewbury.org

February 7, 2024

Commissioner Bonnie Heiple

Massachusetts Department of Environmental Protection (DEP)
100 Cambridge St., Suite 900

Boston, MA 02114

RE: Public Comment Extension Request - Proposed Climate Resilience Reg Change
Package 1.0

Dear Commissioner Heiple:

I appreciate the opportunity to provide comments in response to DEP’s proposed regulatory
updates of 310 CMR 10.00: Wetlands Protection Act and the Massachusetts Stormwater
Handbook, 310 CMR 9.00: Waterways Regulation, and 314 CMR 9.00: 401 Water Quality
Certification. Many of the proposed changes seem appropriate for addressing the pressing
environmental circumstances we face, but not all are readily interpretable or readily
implementable.

Given the tremendous extent and technical detail of the proposed changes (the Stormwater
Handbook alone is 860 pages of new technical text), I, and likely many conservation
professionals, conservation commissions, consultants, and others that will be responsible for
interpreting and applying the revised regulations, need more time to review the draft proposals
and formulate meaningful feedback. A 70-day comment period following the release of the three
regulations and an entirely new Stormwater Management Handbook during the Christmas/New
Year holidays is not sufficient time for busy professionals, volunteer commission members many
of whom have other fulltime obligations, and consultants who have a responsibility to ensure
their projects continue to move along to properly review such a volume of information, digest the
consequences, and provide meaningful comments and suggestions to DEP for necessary
improvements so that together the regulations help us achieve our common goals of wetland
protection and restoration.

I am formally requesting that the public comment period for all the above cited draft
documents be extended 60 days to April 30, 2024, and that DEP create working group
sessions with representation of conservation organizations, conservation professionals, and
environmental consultants and engineers to help DEP understand, address, reconcile, and
incorporate the comments received.

Signed:

Michelle Greene
Conservation Agent, Town of West Newbury
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April 30, 2024

MassDEP - BWR Wetlands Program
Attn: Wetlands-4017 Resilience Comments
100 Cambridge Street, Suite 900

Boston, MA 02114

dep.wetlands@mass.gov

Re: Wetlands-401 Resilience Comments

Dear MassDEP Wetlands Program:

We thank you for the opportunity to comment on the proposed changes to MassDEP 310 CMR 10
Wetland Protection Act (WPA).

DCR, a state agency of the Executive Office of Energy and Environmental Affairs (EEA), stewards more than
480,000 acres of parks, forests, beaches, bike trails, watersheds, dams and parkways, making it the largest
landowner in Massachusetts.

In addition to managing the Massachusetts park system, , DCR oversees many urban public recreation
facilities, including pools and rinks, and more than 530 miles of state parkways and roads in the
metropolitan Boston region The agency is also responsible for more than 10,000 inlets and more than
600 stormwater control measures across the state, which are managed through an agency-wide
programmatic operations and maintenance program.

DCR’s mission is "to protect, promote and enhance our commonwealth of natural, cultural and
recreational resources for the well-being of all.” Therefore, DCR prioritizes achieving the highest level of
environmental protection for the resources it stewards. On more rural properties and parklands, DCR
promotes using nonstructural methods to manage stormwater runoff from impervious surfaces by
utilizing site topography and vegetation . We commend your new ESSD chapter which quantifies and
values the benefits of these types of important measures and aligns with DCR's recently released DCR
Stormwater Design Handbook.

DCR provides the following comments in light of our mission, and most importantly, our ability to carry
out safety and connectivity projects in coastal flood zones in a timely and cost-effective manner. For DCR
parkway projects, DCR requests that the agency be afforded the same consideration

provided to MassDOT and municipal projects funded by MassDOT



This letter summarizes our comments on the regulations and provides background information on why
we think our proposed changes are necessary while continuing to protect the Massachusetts waters. The
requested changes are organized by sectians of the proposed regulations and numbered for ease of
reference, although more than one change may be included in each numbered section. In many sections
we have included redline strikeout of requested changes and bold for requested additions of the section
in the proposed regulation.

Section 10.02 Statement of Jurisdiction

10.02(2) Activities Subject to Regulation under M.G.L. c. 131, § 40.

1. 10.02(2){a) Activities Within the Areas Subject to Protection under M.G.L. ¢. 131, § 40. The list of Minor
Activities within this section that are exempt from filing a Notice of Intent should be expanded to
include all activities currently listed as exempt in 10.02(2){b} including installation of underground
utilities, repair of sewer lines, pavement repair, resurfacing, exploratory barings, etc.

2. 10.02(2)b) Activities Within the Buffer Zone.

a. DCR reguests revising the definition of Minor Activities (310 CMR 10.02(2)(b}1) to include in-
kind pavement resurfacing and repair within the land subject to flooding resources; thereby
indicating that an RDA/NOI is not needed for this type of project.

b. Section 10.02(2)(b)2 defines which minor activities do not require filing of an NOI. Part p

should be revised to indicate "Pavement-repairy resurfacing-and-reclamation-of existing
roadways-withinthe fight-of way-configuration Maintenance of an Existing Public

Roadway provided no increase in impervious area, no staging or stockpiling of
materials, all disturbed road shoulders are stabilized within 72 hours of completion of the

resurfacing-orreclamation work, and no work on the drainage system is performed, other
than adjustments and/or repairs to respective structures within the roadway;”.

“Maintenance of existing stream crossings and equalizing culverts including
sediment removal, cleaning, and minor repairs.” Should also be added as a minor
activity not requiring filing of an NOI.

3. Section 10.02(3) includes a provision that "maintenance of stormwater management systems would
not require a RDA/NO! if the stormwater system was constructed and/ or improved as defined in 370
CMR 10.04 from November 18, 1996 through January 1, 2008, in accordance with the Stormwater
Management Standards, as provided in the Massachusetts Stormwater Policy, issued by the
Department on November 18, 1996 or on or after January 2, 2008, in accordance with the
Stormwater Management Standards as provided in 310 CMR 10.05(6)(k) 1. through -11...". This date
fimitation should be removed as many roadway stormwater structures have been built over time as
part of parkway and facility construction. Putting a date limitation on the construction of these
systems which will impact essential maintenance of these facilities by requiring them to apply for a
permit creates significant additional obstacles and costs to maintaining these faciities.




Section 10.04 Definitions

4.

Alter — This definition has been changed to include “the changing of the water level or water table”
and "increasing of the volume of untreated stormwater runcff directed to a wetland Resource Area”.
Further guidance should be included as to how to evaluate these parts of the definition. Other
sections of these regulations specifically encourage recharge which is meant to increase water table
levels. in addition, we request that the definition of "alter” be clarified to specify that conducting
maintenance to existing drainage infrastructure is not an alteration.

Highway Specific Considerations — The definition should be updated to include DCR as one of the
entities that can use the measures for the State parkway system.

Impervious Surface ~ This definition now states “impervious surface means, for purposes of
stormwater management (310 CMR 10.05(6)(k)-(q)). any surface that prevents or significantly impedes
the infiltration of water into the underlying soil, including, but not limited to artificial turf, Compacted
Gravel or Soil, roads, building rooftops, solar arrays, parking lots, Public Shared Use Paths, bicycle paths,
and sidewalks paved with concrete, asphalt, or other similar materials. For purposes of this definition,
porous pavements are Impervious Surfaces in order to size the depth of the underlying reservoir course
to meet recharge and Total Suspended Solids/Total Phosphorus removal requirements pursuant to 310
CMR 10.05(6)(k)3. And 4." The change to include this formal definition and inclusion of artificial turf,
Compacted Gravel or Soil will have a significant impact on DCR projects. The definition of compacted
gravel should be clarified and specifically indicate it does not include ¢rushed stone and/or stone dust
paths as these still allow for infiltration.

Impracticable - The definition for impracticable which is heing added to the regulations states
*Impracticable for use in 310 CMR 10.05(6)(k)-(g) for purposes of stormwater management means
impossible in practice to do or carry out based solely on physical constraints.” This definition removes
the factor of cost or safety as part of the equation for determining practicality of moving forward with
these measures. This conflicts with DCR’s mission to use taxpayer dollars responsibly. The definition
should be revised to include these factors.

Saturated Hydrautic Conductivity Test - The definition states "A Title 5 percolation test, as defined
at 310 CMR 15.002, is not an acceptable Saturated Hydraulic Conductivity Test for purposes of
stormwater management.” Title 5 percolation test are a current standard practice for purposes of
stormwater management. DCR requests restoring Title 5 testing as one of the alternatives for field
testing.

Section 10.05 Procedures

Section 10.05(6)(k)

9.

The Highway Specific Considerations should be extended to DCR projects. We suggest the following
changes (in bold) to the proposed language in the introduction paragraph of Section 10.06(6)(k):
“MassDOT and DCR may use the Highway Specific Considerations, including the Macro-Approach
and the Watershed-scale Accounting Method, to comply with or be presumed to comply with
applicable Stormwater Management Standards. MassDOT and DCR will be presumed to comply with




applicable Stormwater Management Standards when applicable Highway Specific Considerations are
implemented in accordance with Section 5.7 of the Massachusetts Stormwater Handbook [2023
Edition]. MassDOT-funded municipal roadway projects where MassDOT has approved the design may
use the Highway Specific Considerations except for the operation and maintenance approach and the
Watershed-scale Accounting Method.”

Stormwater Standards

Standard 1 No Untreated Discharges or Erosion to Wetlands

DCR has no comments.

Standard 2 Peak Discharge Rate Control

10.

11.

12.

13.

14.

DCR supports that the Massachusetts Stormwater Handbock adopts the use of the National Oceanic
Atmospheric Assaciation Atlas 14-Precipitation-Frequency Atlas of the U.S. Volume 10, Version 3.0:
Northeastern States (NOAA Atlas 14) for hydrologic and hydraulic analyses. DCR is concerned that
including a specific dataset will mean that the regulations will not keep up with changing science,
DCR requests that MassDEP incorporate the flexibility to have MassDEP approve the use of future
atlases published by NOAA/USGS that supersede NOAA Atlas 14,

MassDEP should confirm that the precipitation data used by these regulations does not conflict with
the future guidelines proposed by the Resilient Massachusetts Action Team (RMAT) who is currently
preparing Climate Resilience Design Standards and Guidelines for the State.

DCR has a vested interest in using the appropriate precipitation data for designing our infrastructure.
Appropriate design will protect our investments, reduce damage due to flooding or scouring, and
maintaining safe public use space. Rainfall data is used in DCR design and analysis of our
infrastructure including bridges, culverts, and drainage conveyance systems. The adoption of NOAA
14+ in state regulations could make this the default engineering standard for practitioners and DCR
would likely be requested to use NOAA 14+ during regulatory reviews even outside the jurisdiction of
the Stormwater Standard adding significant, and potentially unwarranted, construction costs to
bridges, culverts, and drainage conveyance systems. MassDEP should review how use of NOAA 14+
may affect the design approaches for hydraulicaily dependent structures.

DCR requests that compliance with Standard 2 consider the influence of the project’s peak discharge
rates on the peak flows of the receiving water versus the discharge from the site.

We request that DCR projects meet Standard 2 provision to match pre-development peak rates for
the 100-year event to the maximum extent practical. DCR prcjects follow MassDOT's Project
Development and Design Guide which indicates that stormwater conveyance systems must be sized
to the 10-year event, therefore on-site flooding would be expected for larger events. Developing
detention systems to match peak rates for larger events would be unreasonable, would not meet the
green infrastructure trends which encourage small, local treatment to keep the water near where it
falls, and may conflict with DCR's natural landscape design goals for park facilities. Often DCR's
facilities are long linear parks along our rivers (like Lowell Heritage Park along the Merrimac River)
where construction of large drainage treatment sites to address peak rate for nearby improvements
would not be in keeping with the use intent of the park.




Standard 3 Recharge

15. The recharge language doesn't align with the Massachusetts MS4 permit. The MS4 allows far
retention OR treatment with a goal of water quality treatment. The goal of recharge is to replenish
groundwater and support baseflows in waterways which is different than onsite retention. MS4 does
not require recharge or even retention. However, the MS4 permit requires treatment through an
optional retainment of the 1 inch of runoff volume, not 1 inch of recharge. The 1 inch of retainment
option allows the designer to use the EPA curves for meeting the treatment requirements. By
providing options, designers are allowed more flexibility to provide the right type of treatment for the
site and to maximize the areas which can provide treatment while still encouraging recharge.

16. The recharge rate should be based on site soil conditions as is current practice. A requirement of
static 1-inch recharge volume for all sites appears excessive given the distribution of small storms
over the course of a year and the natural variability of site scils. For many sites, this requirement will
require structural BMPs with very large and costly foctprints to provide enough surface area for
starmwater to infiltrate within 72 hours, the opposite of what low impact development promotes, if
even possible, We understand that MassDEP has asked for input from stakeholders on whether a 0.8-
inch recharge volume would be a better value to use. Since the soil infiltration rates are paramount to
the quantity of annual recharge at a site, we continue to advocate that recharge requirements should
be aligned with the soil types of the site and not be universal.

17. The new requirements for subsurface investigation for infiltration SCMs (Section 6.2.3 of the proposed
Massachusetts Stormwater Handbook) have more than doubled the number of test locations required
and no longer allow the use of Rawls Rate for infiltration/ dewatering calculations, instead requiring
in-situ hydraulic conductivity testing at every test location. This will have serious impacts to DCR
projects. We request restoring the previous requirements for infiltration testing and allowing the use
of the Rawis Rates.

18. We request that the allowances for when this standard can be met to the maximum extent possible
(Section 10.05(6)(k)3.d) include for scenarios of high groundwater and bedrock. This allowance would
be important for encouraging some groundwater recharge in scenarios where fully meeting the
standard, including mounding analysis and draw down times, may be infeasible.

19. The definition of Saturated Hydraulic Conductivity Test states "A Title 5 percolation test, as defined at
310 CMR 15.002, is not an acceptable Saturated Hydraulic Conductivity Test for purposes of
stormwater management.” Title 5 percolation test are a current standard practice for purposes of
stormwater management. We request restoring Title 5 testing as one of the alternatives for field
testing.

20. The elimination of a soil evaluator as a Competent Soil Professional provides undue burden and costs
in performing the required soil analysis to support BMPs. We request that MassDEP maintain
flexibility in this requirement and allow the professional soil evaluators - who have performed soil
evaluation training - to continue to be allowed as a Competent Soil Professional.

Standard 4 Water Quality

21. Since Standard 3 requires 1-inch of recharge, the flexibility of Standard 4 to meet water quality
through treating 1-inch or a smaller amount by prioritizing treatment on your site based on water
quality treatment curves is no longer applicable. The MassDEP regulation's use of both the water




quality volume and the pollutant percent reduction targets creates confusion and incongruence with
the MS4 permit.

Standard 5 LUHPPL
DCR has no comments.

Stanclard 6 Critical Areas

22.

23,

The treatment requirements for this standard include both the 90% TSS/ 60% TP and 1-inch water
quality volume requirements. MassDEP should simplify the requirement to only the pollutant removal
standard (90% TSS / 60% TP} to allow for more flexibility to the designer while still being protective.

The regulations indicate that “Unless a discharge to a Cold-water Fishery is infiltrated or an ESSD
practice measure is used, the temperature of the stormwater shall not exceed 68 degrees F at the
discharge point to ensure that there will be no thermal impact to the existing ambient temperature of
the receiving water.” There is no guidance on how an applicant could ensure that the temperature
would never exceed this temperature. The regulations should clearly state that as long as the
discharge is infilttrated or an £SSD practice is included in the design, then the applicant will not have
to further prove that this temperature will not be exceeded.

Standard 7 Redevelopment

24,

25.

The current proposed regulation redefines Redevelopment projects to include Improvement projects
that widen less than a single lane (including adding shoulders, correcting substandard intersections,
and installing new sidewalks). This change will impact many of DCR’s projects and increase project
timelines, costs, and complexity likely leading to disincentivizing these important safety and mobility
projects, especially within constrained urban cores and Environmental Justice communities.
Furthermore, these types of projects are important for ADA compliance, provide upgrades for the
intended use and accessibility of our parks and facilities, and allow for safety and intersection
impravements. Currently, improvement projects must meet Standard 4 Water Quality to the maximum
extent practical (MEP); however, including improvement projects in the redevelopment definition will
require full Standard 4 compliance including treating the entire improvement project’s pavement
footprint. MassDEP must align with the MS4 Permit application of site water quality standards by
allowing these projects to continue to meet requirements to the maximum extent practicable
(included in 310 CMR 10.05(6){m)).

If the water quality performance standard cannot be met fully either within the project site area or the
project locus area, the permittee must now provide treatment off-site. Off-site mitigation is not a
viable solution for DCR as it introduces additional planning, permitting, land-takings, and more
complex long-term operation and maintenance while likely reducing areas for recreation and other
uses which are consistent with DCR's mission. This provision will cause significant cost increases and
project delays which may lead to lost funding opportunities. Ultimately these impacts will
disincentivize critical Redevelopment projects that are relatively minor in nature and in stormwater
impact, but which provide major benefits to connectivity, accessibility, and safety. MassDEP should
remove the off-site mitigation requirement.

Standard 8 Construction Related Impacts

26. Standard 8 indicates that no post-construction BMPs may be used to manage construction period

runoff. While this is an appropriate goal, it should not be stated as a definitive requirement since
constrained sites may have to reuse areas for construction management and post-construction




27.

conditions. MassDEP can add measures that a project must implement between construction and
post-construction 1o ensure the BMPs are acting as designed in these situations.

The proposed regulation requires the submission of a construction period erosion, sediment control,
and pollution prevention plan with the permit application. DCR advertises construction contracts with
secured permits and Contractors are selected and as part of building the project must maintain
compliance, The Contractor is responsible for developing and managing the erosion and
sedimentation control plan and maintains responsibility and liability for environmental compliance. It
is standard practice to fully task a Contractor with environmental compliance responsibility and
tiability as they are the entity with daily operational control of a site. MassDEP could modify the
standard to indicate that Orders of Conditions indlude a condition requiring that DCR submit a copy
of the plans during the pre-construction phase of a project once the Contractor has developed the
plan.

Standard 9 LTPPP

28,

DCR must be allowed to provide operation and maintenance of our stormwater system on a
programmatic level across our facilities instead of on a project by project or site by site basis.
MassDEP should clearly indicate that DCR receives the O&M specific consideration.

Standard 10 IDDE
DCR has no comments.
Standard 11 TMDL

29,

30.

31

The regulations include a new standard for impaired waters with Total Maximum Daily Loads (TMDLs)
that present a limited prescribed list of potential SCMs when discharging to these waters (Table 2-6).
The MassDEP Handbook does not allow bioretention and sand filters thereby limiting the filtering
SCMs for total nitrogen or total phosphorus TMDLs. This is not aligned with the MS4 Permit which
has required permittees track and report SCMs for TMDLs for years now, with the full suite of SCMs
available for use. MassDEP's adoption of a more limited list of control measures prevents flexibility,
optimization, and cost savings for DCR.

The list of SCM options in Table 2-6 indicates that street cleaning is "Unlikely to provide significant
reduction of target pollutant”. This conflicts with Table 2-2, in addition to the MA MS4 Permit and
latest science as documented in various places including the Clean Sweep study’. Meeting TMDL
goals needs to be flexible and based on the latest information about technolegies and the
performance of various measures. MassDEP should include street sweeping as an allowable measure,

The TMDL standard indicates that the TMDL treatment can be provided to the MEP for
Redevelopment projects with off-site mitigation. There is conflicting language on page 2-37 which
says off-site mitigation “must” be provided to meet Standard 11 when it cannot be met fully on-site.
Requiring project-specific off-site mitigation for TMDL standards does not align with MS4
requirements which require mitigation on a watershed scale for compliance with impaired water and
TMDLs. DCR recommends that project proponents be required to show how the project contributes
to TMDL compliance at the project level and allow the M34 permittees to track how the TMDL is

PREP and UNH Stermwater Center, "Clean Sweep: Recommendations for New and Updated Credits for Street Cleaning in New

Hampshire" (2022). PREP Reports & Publications. 458,
https:f/scholars.unh.edu/prep/458




being met for overall DCR facilities in the watershed in line with the MS4 Permit and the specific
consideration.

Section 10.05(6)(m) Maximum Extent Practicable Allowance

32.

While DCR appreciates that unpaved footpaths, unpaved and paved bicycle paths, and other unpaved
or paved paths for pedestrian and/or nonmotoerized vehicle access and also maintenance of existing
public roadway have been clarified as being eligible for this MEP flexibility, we are deeply concerned
that paved sidewalks located near or adjacent to roads have been excluded. Adding sidewalks is an
important safety measure which will be hampered by requiring full stormwater compliance. DCR
advocates for continuing to include the other project types which had previously been defined as
Limited Project including widening less than a single lane, adding shoulders, correcting substandard
intersections, and improving drainage systems to the MEP allowance.

Section 10.05(6)(q) Minimum Setbacks for Stormwater Management System

33. MassDEP should clarify that the setback provisions in 310 CMR 10.05(6)(q) apply only to the

34.

35.

36.

Stormwater Control Measures treatment component itself, not to "any component of the Stormwater
Management System” which could include pipes, cutfalls, erosion controls, culverts and other features
which may be within setback and needed to properly site and discharge a SCM. We suggest the
language be revised to state “(g) The following minimum Setbacks from the stormwater control
measure (SCM) treatment component of a Stormwater Management System shall be met.”

DCR is concerned about the minimum setback from a property line for components of a stormwater
management system. Components of the stormwater system are often much closer than 10 feet due
to constraints and need to discharge at appropriate elevations. This setback provision should be
removed,

DCR is concerned that the 2-foot vertical separation from lowest engineered portion of SCM (includes
media), except for constructed stormwater wetlands, wet basins and wet water quality swales, will
reduce the ability to install retrofit SCMs which may not fully meet the best case scenario design
criteria but will still provide important treatment and groundwater recharge locally, DCR has similar
concerns about the vertical separation to bedrock minimum setback. These suggested design criteria
should be included in the Stormwater Handbook and encouraged but should not be included in the
regulations as absolutes.

The proposed regulations require setbacks from certain SCMs to sloped areas of varying grade. These
setbacks introduce additional restrictive constraints when siting stormwater controls that will make
more SCMs infeasible. We request that MassDEP avoid including restrictive setbacks and instead
include guidance in the handbook about the design measures to address the intent of this setback
(e.g. site SCMs such that break out will not occur). Furthermore, there is an inconsistency between the
proposed regulations and handbook. The regulations state that an infiltration basin, surface exposed
or underground infiltration trench, or infiltrating bioretention area must be a minimum of 100-feet
away from any slope greater than 5% while the Handbook's Table 2-8 does not include these same
setback values/ slope criteria for these SCMs.




37. The proposed 2-foaot setback from the bottom of an SCM or "any component of a stormwater
management system" is infeasible for several locations with shallow groundwater that require
stormwater inlets, pipes, ditches, etc. This requirement would prohibit deep sump catch basins in
areas that do not have groundwater at least 10 feet deep and would not support any SCMs in
adjacent areas, making both proper drainage and stormwater treatment impossible. MassDEP should
eliminate this setback from stormwater system components that are not an infiltrating SCM.

Section 10.10 Effective Date

38. Section 10.10 indicates that these regulations must be met if a project has not submitted an NG|
application within 6 months of the regulation effective date. DCR funding occurs on an annual basis
and projects often take several years from initial project development through to permitting. These
significant changes, which will impact the design, will mean that projects underway will have to extend
schedules and have increased costs to meet the requirements. The timeline between the regulations
and the effective date should be extended to be at least two years to allow for projects to plan for
meeting these new standards.

Section 10.24 General Provisions

Section 10.24(7) Limited Project Provision

39. The regulations should provide more clarity that roadway projects that raise roadways for resiliency
purposes will be allowed as a limited project (10.24(7){c)). The provision that roadway widths remain
the same are not feasible and should be medified. Raising the roadway will almost always require
embankments and safety features which extend beyond the criginal width. Specific criteria for
determining impact and performance criteria should be added to this provision to give guidance on
acceptable designs. We suggest the following changes to the language in this provision:

10.24(7)(c) The following projects may be permitted as a limited project pursuant to 310 CMR
10.24(7) provided the project complies with all applicable provisions of 310 CMR 10.24(1)
through (6) and (9} and (10):
1. Maintenance and improvement of existing public roadways, bui-imited to-widening less
than-a-single lane, adding shoulders,- correcting-substandard-intersections-and improving
drairagesysterns. Existing public roadways may be elevated to reduce impacts from sea level
rise or coastal storm flowage; provided that:

a. the width of the elevated roadway surface is the same as the existing roadway surface
to the maximum extent practicable;

b. minimize unavoidable loss of Salt Marsh, if necessary for adjustment of the toe of
slope, is-to the maximum extent practicable mitigated by the restoration-ercreation

¢. the existing hydrology up to and including the highest spring tide of the year
between both sides of the roadway is maintained to the maximum extent practicable,




there-is-no restriction of flow and pe-increase in flood stage or velocity is minimized,
and the existing hydrology is improved where not adequately sustaining the Salt Marsh;
provided the Issuing Authority has determined that no adverse fiooding impacts to
landward properties will occur; and {specific performance metrics should be added
for this section)

d. the work avoids and minimizes alterations of other coastal Resource Areas to the
maximum extent practicable,

2. The construction of nature-based flood protection solutions that promote
resiliency. These solutions may be permitted as a limited project provided that:
a. unavoidable loss of salt marsh and other coastal resource areas are

minimized.
b. an alternative analysis is completed to consider alternatives before
resource area impacts.

Section 10.24(7)(c)(8) Shared Used Paths Converted from Former Railway Bed
40. MassDEP should remove the LTPPP requirement for shared use paths (10.24(7){(c)(8)j) since the use

{pedestrian and non-motorized) does nat merit the need for LTPPP. Source controls such as snow
removai practices, fertilizer use, solid waste storage, etc. which are the focus of LTPPPs are not
relevant for these uses,

Section 10.24(9)(d) Construction Compliance

41.

The proposed language in 310 CMR 10.24(9)(d) requires that "Construction shall not take place during
Time of Year Restrictions as identified in 310 CMR 10.35(4).” 310 CMR 10.35(4) indicates that “Unless
otherwise allowed by DMF pursuant to M.G.L. ¢. 130, § 19, dredging, disposal of Dredged Material or
filling in a fish run shall be prohibited between March 15 and June 15 in any year.” The term
"construction” can be interpreted as many different activities, including non-silt producing activities,
However, the language within 310 CMR 10.35(4) is more specific. DCR respectfully requests that
MassDEP modify the language in 310 CMR 10.24(9)(d) to read, “Dredging, disposal of dredged
matenial or filling in a fish run shall not take place during the Time of Year Restrictions as identified in
310 CMR 10.354).”

Section 10.36 Land Subject to Coastal Storm Flowage

42. The proposed Land Subject to Coastal Storm Flowage (LSCSF) regulations for 10.36(5)(6) do not allow

43.

projects within the V-Zone or MoWA zone to have adverse effects on the critical characteristics of
LSCSF. The list of projects that may be permitted in these zones in 10.36(6)(a) through (f} should be
expanded to include transportation expansion project for safety improvements, multi-modal
transportation {including bike paths), and emergency egress.

The proposed LSCSF regulations for redevelopment require an improvement over existing conditions.
Although DCR understands the objective of this regulation, the qualitative nature of this regulation
with no specific means for a project proponent to satisfy this requirement is likely to introduce
confusion, inconsistencies, and uncertainty, MassDEP should add dlarity to this section.




44. In 310 CMR 10.36 (8)(g) MassDEP should clarify if the applicant must only demonstrate no adverse
effects under current climate conditions or if the applicant must demonstrate no adverse effects in the
future conditions. If future impacts must be considered, MassDEP must clarify the future conditions
which must be used.

Section 10.57(2)(a) Land Subject to Flooding

45. MassDEP should revise the regulations defining the engineering methods to determine Bordering
Land Subject to Flooding (BLSF) to include additional hydrologic calculation methods such as regional
regression equations and a Bulletin 17C gage analysis. The propased regulations are prescribing a
runoff curve number/unit hydrograph hydrologic method. This method is typically not used for
watersheds greater than 0.5 square miles. The regulation should also allow for use of both steady and
unsteady HEC-RAS models.

Other Regulations Comments

Written Alternatives Analysis

46. MassDEP is requiring a detailed written alternatives analysis when certain criteria are met. The
development of an alternatives analysis is additional work which will not lead to a different
outcome. MassDEP should revise the requirement to state that a written alternatives analysis is only
required when DCR projects needs to meet standards through the Watershed Accounting method.

Stand Alone Retrofit Project Streamlining of Permitting

47. The new regulations do not address a process for stand-alone stormwater retrofit projects. With more
of these mitigation and restoration projects being required by the MS4 Permit, MassDEP should add a
streamlined permitting path for these projects which will lessen the burden on both the permittee and
local Conservation Commissions. This process would likely need to be a new project type in the
regulations with reduced criteria and MEP allowance.

Handbook Comments

Environmentally Sensitive Site Design (ESSD)

48. DCR appreciates the sensitive site design allowances included, which mirror DCR’s approach to site
development at our facilities. We ask that MassDEP provide flexibility for ESSD use/ crediting to
maximize their inclusion in designs. For example, DCR has already been identifying and crediting
disconnection scenarios as part of MS4 Phosphorous Control Plan analysis without these prescriptive
criteria.

49. Page A-8 and 9: We request the following changes to the requirements for Qualifying Pervious Areas
+ Allow slopes >5% so iong as sheet flow is maintained

» Allow soil types to be determined by NRCS soil mapping or site-specific soil testing to allow for
flexibility and use of the measure for larger areas




e Eliminate setback requirements which are prohibitive and not warranted for a distributed practice
like impervious area disconnection,

» Allow for the range of pollutant removal credits for increased pervious area as demonstrated in
EPA’s SCM Performance curves for [C Disconnection (consistent with the MS4),

« Allow roadways draining to pervious ROW to exceed the 1,000 square feet contributing area
threshold due to their continuous nature,

¢ Allow roadways draining sheetflow to pervious ROW to not require pretreatment pea-grave!
diaphragms, which create safety issues.

Section 5.7 Highway Specific Considerations

In our discussions with MassDEP and attendance at the Advisory Committee Meeting #2 in August 2020
which focused on Stormwater Management Considerations Specific to Highways/ Update on EPA TS4
Permit, DCR identified that the State Highway Specific Considerations are also relevant to DCR and that
the regulations should include DCR in these specific considerations. DCR’s historic parkways have the
same challenges as MassDOT roads, since these linear roadways have constrained right of ways that
discharge to multiple wetland resource areas making the installation of stormwater measures challenging.
DCR follows MassDOT design specifications for our parkways, whenever possible. In addition, the
opportunities for stormwater improvements at our statewide facilities are often constrained due to narrow
corridors, urban settings, and addressing their mixed public recreation, conservation, parkway, and
greenway uses. DCR submitted a letter to MassDEP in March 2023 requesting this revision.

Constrained Roadway Corridors: DCR often owns only the roadway corridor. When DCR does own
adjacent land these areas are often designated as parkland with restrictions even to stormwater
improvement development. These linear parcels traverse multiple watersheds and municipalities and
are often buffered by resource areas including parktand, rivers, and wetlands.

Meeting Water Quality Requirements for Minor Projects: Overall, meeting the proposed water
quality requirements for Redevelopment requirements will be difficult. Projects that were previously
minor projects exempted from meeting MassDEP water quality requirements need to continue with
that allowance for them to be viable and for DCR to fulfill their mission to the public. These minor
projects include the addition of paved sidewalks adjacent to roadways which provide important
access to DCR facilities and natural resources, We appreciate MassDEP's effort to provide more tools
in the form of off-site mitigation and the ESSD credits to help support compliance, but these minor
projects are often too constrained to use ESSD to fully meet targets, and do not have the budget or
capacity to layer on an additional off-site stormwater retrofit project to be cost effective and timely.

Site Specific vs Watershed Wide Requirements: DCRis a state-wide agency that is meeting
impaired watershed goals on a watershed scale via the MS4 requirements. This scale and approach
laid out in the MS4 permit is a reasonable and cost-effective way to allow DCR, as a state-wide
property owner, to address water quality issues where they can most cost effectively be addressed
within the watershed, while taking advantage of redevelopment projects to incorporate as much as
they can on-site, Each DCR project strives to incorporate what is best for the local resources as
described in our mission to protect, promote and enhance them, but rigid project-specific
requirements will not help us achieve this mission and therefore it is imperative that we receive the
same flexibility provided in the specific considerations.




Neither the draft regulations (Section 10.05(4)(k)) or the MassDEP Handbook Section 5.7 include DCR in
the specific considerations even though as a state agency we face the same constraints as MassDOT on
our properties. DCR again requests that DCR is provided the same approach as MassDOT.

Applicability Inconsistencies

Part 5.7 of the Handbook cantinues with "These special considerations recognize the following:

MassDOT Highway Division (s the only entity regulated by the Transportation Separate Storm Sewer
System (T54) permit. ”

While DCR will not be covered under the TS4 permit (which is not published for MassDOT at
this time), we are covered within the non-traditional and transportation MS4 sections of the
MS4 general permit like MassDOT was in the 2003 general permit.

"Highway transportation linear shaped projects may necessitate use of linear shaped treatment systems
that differ from polygon shaped treatment systems used as part of typical site development.”

DCR parkways necessitate the use of linear shaped treatment systems especially in areas with
narrow ROW alongside.

"MassDOT discharges stormwater to multiple Wetland Resource Areas located along highway routes (in
contrast to site development where there may only be a discharge to a single wetland). "

DCR parkways also often discharge to multiple wetland resource areas atong parkway routes,

"MassDOT Highway Division owns and operates the largest stormwater drainage network in the
Commonwealth. ~

DCR also owns and operates a large statewide drainage network which is likely the second
targest in the Commonwealth and much larger than a single municipality (10,348 inlets and
2,478 outfalls statewide).

Requested Handboak Part 5.7 Specific Consideration Wording Revisions

50. The introductory paragraph indicates that these specific considerations do not apply for other
transportation projects including “footpaths and bike paths”. DCR's mission is dependent upon
construction of footpaths and bike paths for our users. Footpaths and bike paths should be included
in the specific consideration applicability criteria.

51. We are in support of the draft State Highway Specific Considerations and want to ensure that
MassDEP clarifies that DCR parkways and facilities are covered by each of these specific
considerations in the Handbook. For each of the draft specific considerations, we have provided
background on why these considerations are just as applicable to DCR and indicated the requested
applicability language changes (in bold) for each of the State Highway Specific Considerations below.

"The following Highway Specific Special Considerations may be used by MassDOT to comply with the
Massachusetts Stormwater Handbook specifications required at 370 CMR 10.05(6)(k) and 314 CMR
9.06(6)(a). The following Special Considerations may also be used for municipal roadway projects funded
by MassDOT and designed to MassDOT specifications, and/or to DCR or municipal roadway projects not
funded by MassDOT, but only where specified further in this section. As indicated under “applicability”,




some of these Specific Considerations apply only to new development or Redevelopment projects, while
others apply to both project types.”

SC 1. TSS/TP Treatment Credit and Recharge Credit for MassDOT Linear Practices (Bioretention Linear
Practice, Wet Pond Linear Practice, and Infiltration Linear Practice)

DCR's parkways have the same linear roadway challenges as MassDOT and municipal roads due to
constrained right of ways which discharge to multiple wetland resources which can make the
installation of stormwater measures challenging.

Applicability: New development and Redevelopment (MassDOT roadway projects, MassDOT
funded municipal roadway projects that meet MassDOT design specifications, and municipal or
DCR roadway projects that are not funded by MassDOT).

SC2: Use of MassDOT Linear Practices for Peak Runoff Rate Reduction

MassDCR's parkways have the same linear roadway challenges as MassDOT and municipal roads due
to constrained right of ways which pass over muitiple waterbodies that can make the installation of
stormwater measures challenging.

Applicability. New development and Redevelopment (MassDOT roadway projects, MassDOT
funded municipal roadway projects that meet MassDOT design specifications, and municipal or
DCR roadway projects that are not funded by MassDOT).

SC3: MassDOT Deep Sump Catch Basins inlet Grate Specifications

DCR's parkway designs include catch basins grates that meet the listed specific provision conditions
but are different from the MassDEP specified grates. DCR uses D-frame historic parkway standard
grates and non-cascade covers. The allowance of TSS credits when providing vertical curb inlet grates
is an impractical measure, as they are not part of DCR standards or specifications and are not a simple
retrofit to existing catch basins, would impede catch basin cleaning and maintenance, and would
change the flow characteristics of the inlet system potentially increasing clogging and causing
flooding. We request that the requirement of vertical curb inlet grates be removed.

Conditions:
» Theinlet grates are limited to the following MassDOT designs:

¢ Cascade grates consist of 20 openings approximately 4.4-inch by 2.7-inch in
effective size (at the angle of the openings);

+ Standard municipal (rectangular) grates consisting of 36 openings approximately
2-inch by 2-inch in size; and

* Parallel bar grates consisting of 10 openings approximately 1.2-inch by 21 inches
in size
» D-frame historic parkway standard grates

® Other inlet grate designs, but only when approved in writing by the MassDEP
Wetlands Program. "

¢ Catch Basins designed for pretreatment must have a deep sump, defined as a
minimum of 4 feet between the bottom of structure and invert of the pipe out-bein
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¢ Inlets combining a grate with an “open curb inlet,

"o

curb opening inlet,” or "combination

inlet” configuration (as defined by the Federal Highway Administration, Highway
Engineering Circular 12 published in 1984 or 22 published in 2013), or "open throat” inlet,
shall-ret only receive any TSS pretreatment credit if the structure has a deep sump (4-
ft sump) for the purposes of 310 CMR 10. 05(6)(k)4 and 314 CMR 9 06(6)(a)4 s

Applicability. Redevelopment only (MassDOT or DCR roadway projects, municipal roadway
projects funded by MassDOT that meet MassDOT design specifications).

SC4: Deep Sump Catch Basin Hoods

Since DCR's roadway designs follow MassDOT PDDG and design specifications and will follow a
statewide O&M plan, DCR should receive this same specific provision allowing for hoods to only be
required in certain locations and not all catch basins. The hood installation locations should be revised
to allow locations like those listed but for relevant locations for state public agencies such as DCR.
Hoods can only be installed where there is access for future inspection and maintenance but are not
appropriate at all junctions. MassDEP should remove the requirement that drainage from Impervious
Surfaces of adjacent land uses shall not be directed to the public drainage system. While always a
goal of project designs, there are many instances where this is not a practical requirement especially
where the roadway is the low point and serves as the collection system and private adjacent areas
cannot be regraded to redirect runoff,

We would suggest the language be revised to the following:
Conditions:

e Hoods may be constructed from multiple materials, including plastic.

. anage#em#npeweu&Su;heeseLad&ee%h%Luses&hd#n&—beéwe&ed%the

¢ The drainage system shall be inspected to ensure-there-are-no screen for lllicit
Discharges such as sanitary sewage during project development or construction.

¢ DCR and MassDOT shali, at a minimum, instali hoods in the deep sump catch basin

outlets in the following locations {which-are-speciied-inits-Mass-Highway-2004 Storm
WaterHandbeolkDeep-Sump-Catch-Basin-page 5-14):

2 Along roadways in commercial areas;

= Within rest areas;

= |n MassDOT-maintenance yards;

* Where combination inlets are used (a combination inlet has both an open curb
inlet and a grate inlet); and

= Along parkways and highways where no other containment device is provided
for a stormwater discharge to or near a "Critical Area.” MassDOT and DCR may




propose alternative plans that afford equivalent protection based on risk of spills
and proximity to Critical Areas, subject to review and approval by the [ssuing
Authority for compliance with 310 CMR 10.05(6)(k)1-10 and 314 CMR 9.06(6)(a)1-
10.

Applicability: Redevelopment only (MassDOT or DCR roadway projects, municipal roadway
projects funded by MassDOT that meet MassDOT design specifications).

SC5: Operation and Maintenance Approach

DCR is a statewide agency which addresses O&M programmatically versus on a project-by-project
basis. DCRis currently implementing a statewide MS4 O&M program as part of our MS4 permit
compliance. DCR could generally meet the conditions specified in the specific provision with the
suggested revision below. Performing O&M at the frequencies specified in MassDEP Handbook would
not be beneficial versus the data driven approach DCR currently uses and this specific provision
allows. We reguest the following changes to allow for DCR to meet this special condition:

Conditions:

0 MassDOT and DCR shall implement the following:

Develop an agency-wide operation and maintenance plan for the agency's
stormwater management system assets. The O&M plan must include protocols for
inspection and maintenance and inspection schedule.

Until an interim and final Operation and Maintenance (O&M) plan is approved in-writing
by MassDEP, MassDOT the agency shall submit a O&M plan to the Issuing Authority as
part of filing each individual Wetlands Notice of Intent indicating the planned-meeting

the-O&M plan specifications and BMP maintenance frequencies-specified-inthe-MassDEPR
StormwaterHandbeook,

Interim O&M Plan - MassPOT-The agency shall submit a proposal to MassDEP, for its
review and approval, proposing interim measures to maintain SCMs at a sufficient
frequency to ensure that pollutant reduction credits awarded or credited as part of
Wetlands permitting will continue to be achieved. MassDEP must approve or provide
comments to the respective Agency within 60 days from receipt. Unless comments
are provided within 60 days, the Interim Plan is considered approved. After receipt
of written approval Mass-D@I the agency can reference the approved Interlm o&M

plan subrr ¢ as part of
T"lmg each mdrwdual Wetlands Nottce of Intent—meeﬂag—th&@&%plan—speeﬂeaﬂeneaﬁd
: ah. The Interim

Plan shali be superseded by the anal Q&M plan, after the Fmal O&M plan is approved.

Final O&M Plan — MassDOTMassDOT/DCR shall submit a proposal to MassDEP, for its
review and approval, proposing a final plan to maintain BMPs at a sufficient frequency to
ensure that pollutant reduction credits awarded or credited as part of Wetlands
permitting will continue to be achieved. MassDEP must approve or provide comments
to the respective Agency within 60 days from receipt. Unless comments are
provided within 60 days, the Interim Plan is considered approved. After receipt of
written approval, MassDQT the agency must reference the approved Final 0&M plan
subrit-an-ndividual-Preject Specific O8uM-plan-to-thedssuing Authority as part of filing

each individual Wetlands Notice of Intent—meeting the- O8Mplanspecifications-and-BMP




maintenance-frequencies-specified-in-the-Final-approved O8M-Rlan. The Final O&M plan

shall supersede the Interim Plan.

effective:

* Maintenance Log -~ MassDOT /DCR shall make available, no later than five business days
after request, a maintenance log that is easily accessible to Conservation Commissions
{e.g. web based), listing municipality name, roadway name, Wetlands-NO-ile-number,
SCM numerical designation (e.g. Infiltration Basin 1), annual frequency for routine and
nan-routine maintenance, and dates when the routine and non-routine maintenance was
conducted, and specify the maintenance tasks that were conducted. The maintenance log
shall be updated by MassBOT the agency on a regular basis. This log may be combined

with the log required to be maintained by the TS4/ MS4 permit, provided it lists the
MassDEP required criteria.

o Maintenance is required to be on-going to ensure that pollutant reduction credits awarded or
credited as part of Wetlands permitting will continue to be achieved and does not expire upon
issuance of a Certificate of Compliance

Applicability: MassDOT and DCR only.
SC6: Macro-Approach

DCR’s parkways have the same linear roadway challenges which can make the installation of
stormwater measures challenging in constrained right of ways that discharge to multiple wetland
resource areas. DCR will also be able to provide better stormwater solutions using the Macro-
approach specific provision similar to MassDOT. A written alternatives analysis for use of this
entrenched practice creates more work for both consultants and reviewers, when the outcome of the
project will remain the same. A written alternatives analysis should not be required as part of the
Macro-Approach specific consideration. DCR asks that the following changes be made to this special
condition to allow for DCR to meet the specific consideration also.

Conditions:

o The Issuing Authority allows use of the Macro-approach with the Massachusetts Stormwater
Standards 2, 3, 4, and the pollutant removal requirements of 7 when MassbOT the Agency
demonstrates:

¢ MassBOT The Agency has made all reasonable efforts to meet the Stormwater
Management Standards 2, 3, 4, and the pollutant removal requirements of 7 on the
Project Site at the specific Wetland Resource Area/Buffer Zone being altered.




considered-by-MassDOT-the-Agency-as-part-of the-written-alternatives-apalysis{see-AppendinA
ferafact-sheet-with-more-information-on-small-scale-contrelsy: When full compliance cannot be
achieved on the Project Site, the highest practicable level of stormwater management shall be
demonstrated to be provided at the Project site level within the same general area of each
Wetland Resource Area being altered and-the-remainder-shall be provided-utilizing-the Macro-
appreach. The Macro-approach may be utilized anywhere within the Project kocus-Site, but only
when within the same subwatershed. Subwatershed boundaries shall be those defined as
Hydrologic Unit Code 12 (HUC12) or smaller (e.g. HUC14, HUC16) by the National Watershed
Boundary Dataset (WBD) distributed by the USGS/NRCS.58 The use of the HUC12 boundary data
distributed by MassGIS is not acceptable, since it is not updated as often as the USGS/NRCS
version.

When using the Macro-approach, as much peak runoff reduction, water quality treatment, and
recharge as possible shall be provided at the specific location where a Wetland Resource Area is
proposed to be altered, and the balance shall be provided elsewhere along the Project Locus, but
only within the same subwatershed, or as otherwise provided below.

Stormwater Management Standard 2 (post-development peak discharge rates to Resource Areas
do not exceed pre-development peak discharge rates): Design points may be combined to
analyze peak runoff rate at one point rather than at each outfall, provided the stormwater runoff
hydrographs are combined at the combined design point utilizing the NRCS Unit Hydrograph
method specified in National Engineering Handbook, Part 630, Chapter 16, for the 2-year, 10-
year, and 100-year 24-hour storms. When using the macro-approach, the peak runoff reduction
shali be to the same Wetland Resource Area (e.g., if a proposed project discharges to the Charles
River, the peak runoff rate must be reduced to the Charles River, not the Mystic River),

Stormwater Management Standard 3 (loss of annual recharge to groundwater to Resource Areas
shalt be eliminated or minimized): Mitigation to offset the loss of annual recharge caused by new
and/or existing Impervious Surfaces being redeveloped may be demonstrated to be met on a
weighted average basis, weighted by the drainage area to each Wetland Resource Area proposed
to be altered, using the recharge targets explicitly specified by MassDEP in the Wetlands/Water
Quality Certification regulations and/or Massachusetts Stormwater Handbook and/ or this
Specific Consideration. When using the macro-approach for new development, the recharge

shaII be prowded to the same Wetland Resource Area, Whema&mg—themaere—appreaeh-ﬁep

Stormwater Management Standard 4 (for new development, remove 90% of the average annual
post-construction load of TSS and 60% Total Phosphorus to Resource Areas): The 90% TSS / 60%
TP removal may be demonstrated to be met at the Project Site calculated as the total load

(pounds) pro\nded and [oad (pound) requ;red to he reduced a—ﬂnaJ—eu#aJrLer—QualM}g

ﬂenﬁwammuﬁa#anw%h@mgﬁweu&%&%hﬁmgﬁewmmﬁdeﬂned#%ppm
A-{see"Discopnectionto-Qualifying Pendous-Area—Fact Sheet),

Stormwater Management Standard 7 (for Redevelopment, remove 80% of the average annual
post-construction load of TSS and 50% Total Phosphorus to Resource Areas): The 80% TSS / 50%




TP removal may be demonstrated to be met to the maximum extent practicable at the Project
Site based on the total load (pounds) prowded and load (pounds) reqwred to be reduced at

o Disproportionate impacts to any one Wetland Resource Area shall be demonstrated to be
avoided on a case-by-case basis.

» The macro-approach cannot be used for the following, which constitute disproportionate
impacts to Wetland Resource Areas:

= Any stormwater discharge or recharge 1o or near a Critical-Area Certified Vernal
Pool,

= Any stormwater discharge or recharge to or near a flow impaired basin that
diverts water away from that basin.

* Flowimpaired basins are those identified by the MassDEP Sustainable
Water Management Initiative (SWMI) with a "Net Groundwater Depletion
greater than 25%.” These are depicted on a map available at MassDEP's
website at: httpsi//www.mass.govidoe/net-groundwater

\ ) . load
https://www.mass.gov/guides/sustainable-water-management-
initiative-swmi-technical-resources#-swmi-interactive-gis-map-and-
wma-permitting-tool-

Applicability: Both new development and Redevelopment projects (MassDOT or DCR roadway
project, and-MassDOT funded municipal roadway projects that meet MassDOT design
specifications, and DCR facility projects.

SC7: Pollutant Removal via the Watershed-scale Accounting Method for Redevelopment

DCR’s parkways have the same linear roadway challenges due to constrained right of ways that
discharge tc multiple wetland resource areas, which make the installation of stormwater measures
challenging. DCR, like MassDOT, doesn’t own contiguous area like a municipality does and
identifying available off-site DCR areas will be challenging and therefore requires more flexibility.

DCR has developed a Watershed-scale accounting database for MS4 compliance to document
constructed or planned stormwater treatment and account for pollutant removal especially within
watersheds with numeric TMDLs, which could be used for this specific consideration. The database
would be used to track pollutant removal provided and status of meeting pollutant removal targets in
TMDL watersheds and/or documenting continued progress towards removing poliutants in non-
TMDL with numeric targets.

DCR can expand upon the Watershed-scale accounting database in place but will only be able to
meet the required information for projects permitted after these regulations are in place. Allocating
resources to complete the information for SCMs already included will not provide additional water
quality benefit and therefore not a good use of limited rescurces.

The comprehensive O&M plans discussed in other specific consideration will provide the oversight of
inspection and maintenance of these constructed treatment systems. The SCMs do not need to be
monitored separately.




It is unclear why a rolling 10-year timeframe is included for crediting SCMs. If the SCM is constructed
for treatment and not as specific mitigation for a project, then it should always be available for credit
to the agency. The credit calculated is based on the design of the system and not on a timeframe of
construction,

DCR requests the following changes to the special consideration.

Conditions:

&

The project is a MassDOT-owned and maintained roadway, or a MassDOT-funded roadway
project where MassDOT agrees to the long-term maintenance of the SCMs (or provides
written agreement with responsible entity), or a DCR project.

MassDOT-The agency demonstrates via a written alternatives analysis that is submitted with
the Notice of Intent that the pollutant removal requirements of Stormwater Management
Standard 7 cannot be met for Redevelopment projects on the Project Site, or by using the

Macro-approach, erthreugh-Offsite Mitigation{see Section-6.2.7). See Section 6.14 for

information to include in the written alternatives analysis.

When full compliance with the pollutant removal requirements of Stormwater Management
Standard 7 cannot be achieved on the Project Site, or by using the Macro-approach, er
through-Ofisite Mitigation, the pollutant removal deficit for TSS and TP may be calculated
quantitatively and compensated through the Watershed-scale Accounting Method. The
pollutant removal deficit is expressed as TSS / TP percent removal for the impervious area of
the MassBOT the agency’s roadway or other facility.

The Watershed-scale Accounting Method may be utilized anywhere within the same
Hydrologic Unit Code 10 (HUC10 or smaller as defined by the National Watershed Boundary
Dataset (WBD) distributed by the USGS/NRCS.

Under the Watershed-scale Accounting Method, MassPOT the agency will maintain and

expand or develop a program for a upen—MassDQLs—lmpabFed—WateFS—wegmm—QMP-)

Watershed-scale Accounting Method whu:h includes tracking and accounting of
stormwater runoff discharging to MS4 “impaired” waterbodies (303(d) list) and waters
not on the 303(d) list where water quality improvements can be made.

Agency’'s MassDOT's already-constructed IWP SCMs, in addition to future Watershed-scale

Accounting Method SCMs, may qualify for pollutant removal credits for projects with TSS / TP

percent removal deficits.

The Watershed-scale Accounting Method’s tracking and accounting system must include the

following information for projects permitted after this regulation is issued as final:

¢ MassDEP Wetlands File Number or 401 WQC number and name of the project where the
shortfall occurred.

¢  MassDEP Wetlands File Number or 401 WQC number through which those SCMs were

constructed (if within a wetland resource area or buffer zone, within another town, within
the same town but approved at a different time etc.)

¢ SCM location (street address if one assigned and latitude/longitude coordinates) or be
located within a geodatabase.




+ Name of water and/or type of wetland resource area they discharge into

» Design storage volume, treated impervious cover, and contributing drainage area, and
TSS / TP pollutant removal percentages.

+  Design documentation that complies with the MassDOT Stormwater Design Guide or
Massachusetts Stormwater Handbook and the Appendix A SCM Specifications

« 303(d) list category of the water (if applicable)

+ Construction date

*  As-builts
Cortificat : . aned

» Last inspection date and recommendations

® Last maintenance date including-what-the-lastinspection-entailed and maintenance
activity summary.

+ Project status {pre-construction, monitoring year 1, post-monitoring maintenance,
etc.)

The agency must submit an electronic SCM list or a link to the database is submitted to
MassDEP yearly within 90-days of close of the MS4 or other separate storm sewer system
permit reporting period.

Methods to calculate pollutant removal follow the Stormwater Management Standard 7 and
the Massachusetts Stormwater Handbook. Cumulative deficits must be -are tracked per HUC
10.

New SCMs are designed according to the MassDOT Stormwater Design Guide or the
Massachusetts Stormwater Handbook-with-ap iate-resource-area-setbacks-and then

design includes drainage from a non-MassDOT/DCR roadway, the agency must
demonstrate a-demonstration-s-made that the MassBPGT-agency’s drainage design,
including the treatment SCM, treats both the offsite and Project Site runoff volume, to be
claimed as a credit. MassBGT The agency should attempt to work cooperatively with an
interconnected system in instances of discharges impacting either system. Constructed
projects are included and maintained according to the BT Special Consideration for the
Operation and Maintenance Approach,

Approved IWP/ Watershed-scale Accounting Method SCMSs can compensate for pollutant
removal shortfalls on more than one project if total SCM removal percentages can be
sufficiently divided and appropriately allocated on an area weighted basis. The SCM cannot
have been used previously as mitigation to meet Wetland or WQC regulation requirements
for stormwater management. The SCMs may only be used once as mitigation for Projects.
When a stand-alone SCM is used for mitigation to meet the Wetlands Protection or WQC
regulations for stormwater management, MassBOT-the agency will updates-the electronic
tracking and accounting list to note the SCM was used for Project mitigation and notifies
EPA/MassDEP in the guarterly annual reporting.




o The tracking and accounting system includes the O/M Plan details as required in the DOF
Specific Consideration for the Operation and Maintenance Approach and-the LTPPP details
including dates of performed maintenance.

o—TFo-receive-full pollutant-removal-credi

aVaWaYatalas a¥alalle monidored o i
= Lt 3 2 G

R-prejects-are-implerented-within 3-yearsof

o Redevelopment projects that increase the impervious footprint by less than 0.5 acre
shali meet Standard 7 treatment requirements to the maximum extent practicable
and shall improve existing conditions.

Applicability. Redevelopment only (MassDOT or DCR only). Projects which have not submitted a
25% Design submission to the agency by three years from the effective date of these
regulations, must fully meet this special consideration requirement.

Specific Provisions Concerns

DCR has concerns about the implementation of some of the specific consideraticns and therefore is
submitting the comments below to request revisions.

SC1: TSS/TP Treatment Credit and Recharge Credit for MassDOT Linear Practices (Bioretention Linear
Practice, Wet Pond Linear Practice, and [nfiltration Linear Practice)

52. Bioretention linear practice should not have a prescriptive ponding depth but have the water quality
volume described similar to the other linear practices as "below the efevation of the berm crown for
each pool” to promote flexibility in design and the use of filtering practices when infiltration is not
possible.

53. MassDEP should more generically specify that Bioretention Linear Practice contain a carbon source
instead of the prescriptive list of materials ("triple shredded wood chips, biochar, or drinking water
residuals blended into the bioretention soil mix that follows the MassDEP design specification for
bioretention areas’). The more prescriptive list may not serve to be the most cost effective or optimal
for treatment as research progresses.

SC2: Use of MassDOT Linear Practices for Peak Runoff Rate Reduction

54. MassDEP should remove the prescriptive provistons for slopes and ponding depths in this provision.
These limiting requirements will likely make the SCM impractical/ infeasible in most scenarios,
therefore negating the benefit of this specific provision. These provisions are not essential to promote
peak rate control for these measures,

55. To be consistent with and supportive of recharge and water quality requirements we recommend
changing the requirement that “ponded water shall be held no more than 24 hours” to “volumes
associated with peak flows shall be held no more than 24 hours” to specify that peak rate storage
must be available for subsequent storms while water quality volumes can be drained over longer
periods of time.




The remainder of the changes to specific provisions are included in the DCR suggested redline strikeout
changes discussed earlier in this memo.

We ask that you seriously consider the implications of the proposed regulation changes on the greater
public who benefit from DCR parks and facilities and the need for more overall improvements to happen
per tax-payer dollar, not less. We reiterate that we are eager to work with MassDEP to make sure
regulation changes are implementable and achievable. if you have any questions or comments, please feel
free to contact me at Robert.lowell@mass.gov.

Sincerely,

oo

Robert Lowell
Deputy Chief, Design & Engineering
MA Department of Conservation & Recreation

Cc Patrice Kish, Chief, Design & Engineering
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REGION 1

BOSTON, MA 02109
April 30, 2024

VIA EMAIL

BWR Wetlands Program

Massachusetts Department of Environmental Protection
100 Cambridge Street — Suite 900

Boston, MA 02114

dep.wetlands@mass.gov

RE: EPA comments on the 2024 Massachusetts Stormwater Management Handbook and Proposed
Wetlands Resilience 1.0 Draft Regulations

EPA Region 1 (EPA) has reviewed the Massachusetts Department of Environmental Protection (MassDEP)
Draft Massachusetts Wetlands regulations (310 CMR 10.00 and 314 CMR 9.00) and Stormwater
Management Handbook. Overall, the proposed revisions represent a major advancement in the
management of stormwater for new and redevelopment projects and consideration for how the
Commonwealth will protect its coastal resource areas and increase their climate resiliency.

Stormwater Management Standards

EPA appreciates that the stormwater requirements for new development are focused on improving
water quality and adapting to climate change, promoting nature-based solutions, and improving
consistency between state regulations and the 2016 Massachusetts Municipal Separate Storm Sewer
System General Permit (MS4 Permit). The MS4 Permit currently covers 270 permittees comprising
municipalities and non-traditional permittees that implement minimum control measures to protect
water quality in Massachusetts. EPA commends MassDEP on updating 310 CMR 10.05(6)(k)(4) and
Stormwater Standard 4 to improve consistency with the MS4 Permit, specifically regarding the following
elements:

(1) Pollutant reductions and EPA’s performance reduction curves: MassDEP has incorporated the
pollutant reduction requirements of 90% for total suspended solids (TSS) and 60% for total
phosphorus (TP) for new development from the MS4 Permit as Stormwater Standard 4 (310
CMR 10.05(6)(k)(4)). In addition, MassDEP integrated the performance reduction curves (PRCs)
into this standard and referenced in the MA Stormwater Handbook for the crediting of structural
treatments stormwater control measures (SCMs) and certain (Environmentally Sensitive Site
Design (ESSD) SCMs. The PRCs were developed using a long-term precipitation record in New
England to generate hydrograph and pollutant time series using a land-based hydrologic and
water quality model. Stormwater control measures’ hydraulic and treatment processes were



(2)

(3)

then simulated to develop these performance curves, which provide pollutant load reduction
estimates for SCMs. A PRC tells a stormwater practitioner how much of a given pollutant may be
controlled on an average annual basis simply based on the size of the SCM. This is important
because the practitioner need not spend time and resources monitoring SCMs to assess
pollutant removal (i.e., treatment) efficiency. Rather, practitioners need only (a) construct SCMs
to specification and (b) operate and maintain the SCMs to function as designed. The
incorporation of these PRCs into the MassDEP stormwater standards provides a scientifically
valid and consistent method to credit SCM performance across the State.

Low Impact Development (LID) and Environmentally Sensitive Site Design: MassDEP has
updated the stormwater standards at 310 CMR 10.05(6)(k) to require LID/ESSD strategies for
treating stormwater runoff to be utilized unless impracticable. This approach is also consistent
with the MS4 Permit requirements for new and redevelopment. LID practices manage
stormwater by minimizing impervious cover and using natural or man-made systems to filter and
recharge stormwater into the ground. The goal of LID is to reduce runoff and mimic a site’s
predevelopment hydrology by minimizing disturbed areas and impervious cover and then
infiltrating, filtering, storing, evaporating, and detaining runoff on site. LID reduces pollutant
loading to receiving waters, reduces the potential for erosion, and allows flexibility in site design.
Emphasizing the use of LID/ESSD will help to preserve pre-development hydrology and protect
surrounding waterbodies. It is far more expensive to clean up waterbodies after they have been
polluted or damaged, or to retrofit existing properties with stormwater controls, than to design
new and redevelopment projects with protective stormwater controls at the outset. EPA
generally supports the revisions emphasizing use of ESSD and LID techniques to meet the
stormwater standards.

Recharge Volume: EPA supports revisions to Standard 3 (310 CMR 10.05(6)(k)(3)) emphasizing
infiltration of 1.0 inch of stormwater runoff as the groundwater recharge standard for new
development. Static and Dynamic modeling provided to MassDEP by EPA indicated infiltration at
all development sites at all Hydrologic Soil Groups (HSGs) is important to ensure that pollutant
loads will not increase over time and will lead to increased baseflow to mimic natural hydrology.
In addition, given the increase in frequency and intensity of droughts in the Commonwealth in
the past decade, maximizing groundwater recharge at all development sites is important to
reduce the number of low and no flows that are being recorded in the state during droughts. The
memorandum titled: Summary of Target Recharge Volume Evaluation dated September 27,
2023, indicates that MassDEP may adopt a 0.8-inch retention standard for HSG A, B, and C
instead of the proposed 1.0-inch retention standard. While EPA agrees that a 0.8-inch
groundwater recharge requirement may be warranted, MassDEP’s proposed groundwater
recharge requirement for redevelopment does not warrant a relaxing of the 1.0-inch retention
standard for new development. MassDEP’s proposed groundwater recharge requirement for
redevelopment would require recharge at redevelopment sites to the Maximum Extent
Practicable only for all HSGs and will result in missed opportunities for groundwater recharge at
many development sites in the Commonwealth. If MassDEP chooses to reduce the groundwater
recharge requirement at new development sites to 0.8-inches, MassDEP should consider
adopting minimum recharge requirements at all redevelopment sites. Absent a groundwater
recharge requirement at redevelopment sites in the proposed regulations, new development



sites should be required to maximize recharge on site, and a 1.0-inch groundwater recharge
standard for HSG A, B, and C is warranted. EPA supports that the standards and Handbook
recognize that there is value in infiltrating on HSG D but the standard of Maximum Extent
Practicable for infiltration in HSG D soils is vague and open to interpretation. Additional
clarification may be beneficial to practitioners and lead to more consistent implementation.

(4) Pollutant Reductions for Redevelopment and Off-site Mitigation
EPA supports allowing off-site mitigation for redevelopment as this approach is consistent with
the MS4 Permit and recognizes the additional constraints associated with redevelopment sites.
The MassDEP stormwater standards and the MS4 are aligned in allowing off-site mitigation
within the same USGS HUC12 as the project site. EPA appreciates that MassDEP is encouraging
mitigation sites first be considered in the following order: same Project Site, same Project Locus,
adjacent site, same wetland Resource Area, same municipality, and the same HUC12
subwatershed. This order encourages the benefits to occur as close to the site as possible.

While EPA appreciates efforts to align the stormwater standards with the MS4 Permit, the standards fall
short in providing the flexibility in stormwater control sizing that EPA believes is necessary in promoting
LID techniques and overall reducing the impacts of stormwater. The following elements are not cohesive
in providing a flexible approach at a site scale, and potentially conflict with the MS4 Permit:

(1) Pollutant Reductions for New Development and EPA’s performance reduction curves (PRCs)

The pollution reduction requirements for new and redevelopment in the MS4 Permit are to be
met site wide. This approach would provide maximum flexibility for design engineers to install
small-scale stormwater control measures (SCMs) that, in combination, meet the pollutant
removal requirements across a site. In contrast, the revised standards appear to set pollution
reduction requirements on each SCM, thus removing flexibility in site design. 310 CMR
10.05(6)(k)(4)(c) states that the standard is met when “ESSD, LID techniques or practices, SCMs
and related stormwater BMPs are sized to capture the volume required to meet the 90% TSS and
60% pollutant reduction standard using the EPA-PRC or other Substitute EPA-PRC approved by
MassDEP listed in 310 CMR 10.05(6)(k)(4).” The language is not clear about whether the
standard is meant to apply to each SCM or to all techniques and treatments across a site. The
Handbook (p. 2-14) explains that Stormwater Management Systems shall be designed to meet
the pollutant removal requirement relative to the total average annual post-construction load
generated from impervious surface on the site. EPA recommends that the language in the
standards and the Handbook clarify that the requirement to remove 90% of TSS and 60% of TP
from the post-construction impervious surface load applies at the scale of the Project Site and
not for each individual SCM. Finally, 310 CMR 10.05(6)(k)(4) Table 1 directs readers to the EPA
Performance Removal Curves at the “BATT Tool” which refers to EPA’s Best Management Practice
Accounting and Tracking Tool.! At this time, the best reference for the EPA PRCs, in addition to
their inclusion in Appendix B of the Handbook, is the most recent MA MS4 Permit.

One of the largest benefits of implementing pollutant reduction requirements at a site scale is
that it allows distributed SCMs across a development site, in which pollution reduction credits

1 https://www.epa.gov/npdes-permits/stormwater-tools-new-england#swbmp




(2)

for various sizes of SCMs can be summed to ensure a pollution reduction standard is being met
site wide consistent with LID and ESSD techniques. The language in the Stormwater Standards
and new Handbook could be interpreted to mean each SCM must be sized to remove 90% TSS
and 60% TSS of the IC discharging to the control structure and each ESSD SCM must be sized to
treat the first inch of runoff from the IC in the drainage area. This approach effectively sets
minimum sizing criteria for each SCM and does not allow for flexible sizing on site to meet a site-
wide pollution reduction standard. This approach would not be consistent with the post
construction stormwater pollution reduction requirements in the MS4 Permit where a site must
meet specific pollution reduction targets through a more flexible approach that does not
establish pollution reduction requirements for each SCM on a site. The lack of clarity in the
Handbook and Standards could provide a disincentive to ESSD and LID techniques and push
design engineers towards oversized SCMs whenever installed on a new or redevelopment site.

Low Impact Development and Environmentally Sensitive Site Design

The crediting approach for ESSD should be reconsidered to provide for maximum flexibility in
meeting site pollution reduction standards. As written, the Disconnection of Impervious Surfaces
Credit can only be claimed in specific situations when the first 1 inch of runoff is managed. This
approach disincentivizes disconnecting impervious surfaces in instances when less than the first
inch of runoff can be managed, which conflicts with ESSD and LID techniques. The MS4 Permit
provides maximum flexibility for new development and redevelopment to either retain and treat
a minimum of 1 inch of runoff from total post-construction impervious area or meet the
pollutant removal percentages, or a combination of the two. Because Standard 2 requires
capture and infiltration of the first inch of stormwater runoff for new development, and because
the Handbook recognizes that the full credit is provided under Standard 4 when 1 inch or greater
is recharged on site (p. 2-14), it is not clear in what situation the PRC would be employed at a
site. In other words, the pollutant removal requirements appear to be redundant since
Standards 2 (Peak Attenuation) and 3 (Recharge Volume) will drive the design of any stormwater
management system at new development sites.

In addition, the General ESSD Credit 1 should be revised or removed. The minimum criteria to
claim Credit 1 (the General ESSD credit) are overly broad and assume all sites with less than 15%
impervious cover (IC) on site would infiltrate the first inch of runoff on site and treat 90% of the
TSS and 60% of the TP generated on site without scientific support. It is unclear how the General
ESSD Credit was derived with respect to meeting Standard 3 and Standard 4 when the minimum
criteria are met. Credit 1 encourages the use of ESSD and LID on new and redevelopment sites
but it should not come at the expense of an accurate crediting system. The minimum criteria of
Credit 1 acts as a disincentive for designers to minimize impervious cover. Specifically, this Credit
essentially sets a floor of 15% impervious cover; sites with less than 15% impervious cover,
regardless of the quantified acreage, need not be treated. As written, a site with 14% IC could
direct all runoff from the IC on site to a town or city owned MS4 system without any treatment
and meet the pollution reduction requirements of the proposed Stormwater Standards by simply
claiming the General ESSD credit. This same site would be out of compliance with municipal
stormwater management regulations that are consistent with the MS4 Permit, which requires
pollution reduction from IC on site regardless of overall percent of IC on the site. The General



(3)

(4)

ESSD Credit should be removed or revised to ensure pollution reduction minimums are met for
all discharges from IC on new and redevelopment sites and removes the potential conflict with
the MS4 Permit requirements.

Pollutant Reductions for Redevelopment

EPA commends MassDEP on removing the Maximum Extent Practicable standard for pollutant
removal on redevelopment and adding 80% TSS and 50% TP reduction requirements consistent
with the minimum pollutant removal standards for redevelopment in the MS4 Permit. However,
consistent with the comments above on Standard 4, MassDEP should consider revising Standard
7 to clarify that the pollution reduction requirements must be met at the site scale, not require
each SCM meet specific pollution reduction requirements. This approach is consistent with the
MS4 Permit and is particularly important on redevelopment sites to provide maximum flexibility
to meet a site design pollution reduction standard. The pollution reduction requirements in the
MS4 Permit are to be met site wide, allowing maximum flexibility for design engineers to install
small scale SCMs across a site to meet a total site stormwater pollution design requirement and
does not specify pollution reduction requirements for any one SCM on a new or redevelopment
site.

Total Maximum Daily Loads (TMDLs)

EPA supports MassDEP’s proposal to add Stormwater Management Standard 11 for projects that
discharge to wetland Resource Areas designated with an EPA-approved total maximum daily load
(TMDL), or Alternative TMDL accepted by EPA, for phosphorus, nitrogen, metals, or pathogens.
310 CMR 10.05(6)(k)(11). The Region supports the requirement to develop and implement a
long-term pollution prevention plan and implement Stormwater Control Measures that
specifically address applicable TMDL or ARP. An ARP is a plan designed to address impairments
for waters that will remain on the Clean Water Act (CWA) 303(d) list (i.e., Category 5), as
restoration activities are implemented prior to TMDL development or attainment of water
quality standards. In order to address the potential misconception that these plans are an
alternative to a TMDL, EPA is discontinuing the use of the term “alternative” moving forward and
recommends that MassDEP discontinue the use of the term as well. EPA is not requesting this
change in terminology be applied retroactively to plans currently in place.

EPA is concerned, however, with how project Stormwater Management Systems will be
presumed to meet this standard. MassDEP explains that the Stormwater Management System
will be presumed to meet Standard 11 when, in addition to implementing Stormwater Control
Measures and a long-term pollution prevention plan, new development projects comply with
the Stormwater Recharge Standard (310 CMR 10.05(6)(k)(3)/Standard 3) and the Pollutant
Removal Standard (310 CMR 10.05(6)(k)(4)/Standard 4) and redevelopment projects comply
with the Redevelopment Standard (310 CMR 10.05(6)(k)(7)/Standard 7) to the maximum extent
practicable. EPA is concerned because these stormwater management standards are not
necessarily aligned with the requirements of a TMDL and should not be interpreted to supersede
a wasteload allocation or load allocation in a TMDL approved by EPA pursuant to 40 CFR 130.7.



As currently written, the extent to which TMDLs must be considered in SCM sizing and design is
unclear. 310 CMR 10.05(6)(k)(11)/Standard 11 directs developers to choose SCMs appropriate
for treating pollutant(s) of concern for applicable TMDLs and to design those SCMs to comply
with Standard 3 or 4 requirements as applicable. Implementation step 6 of Standard 11 requires
the project proponent to prepare a summary in the Stormwater Report demonstrating how the
proposed project intends to meet relevant and applicable TMDLs through SCMs and
implementation of a long-term pollution prevention plan. It is possible a project proponent
designs the SCM(s) in accordance with Standards 3 and 4 but reaches the determination that the
proposed project won't meet applicable TMDL(s) when designed to those standards. If this
outcome is acceptable to MassDEP, the Stormwater Handbook must clearly state that adherence
to 310 CMR 10.05(6)(k)(11)/Standard 11 implementation requirements does not guarantee that
any local TMDL thresholds will not be exceeded.

If the goal of this standard is, as stated, to improve success in meeting TMDL goals, then
additional guidance on appropriate SCM design and sizing requirements to meet TMDL
allocations is needed. A project proponent must be able to demonstrate that the pollutant
control measures are sufficient to meet wasteload/load allocations and pollutant reduction
targets of approved TMDLs. It should also be noted that, while EPA generally approves of
MassDEP’s allowance for offsite mitigation, it is not appropriate to allow for offsite mitigation if
Standard 11 cannot be fully met for onsite redevelopment areas. Redevelopment discharging to
waters with EPA approved TMDLs must ensure TMDL thresholds will not be exceeded due to
construction or post-construction runoff.

(5) Single-Family Homes

310 CMR 10.05(6)(l) states that the stormwater standards shall not apply to single family homes,
housing development and redevelopment projects comprised of detached single-family
dwellings on four or fewer lots, and multi-family housing development and redevelopment
projects with four or fewer units. This exemption is inconsistent with the MS4 Permit. The MS4
Permit’s new and redevelopment program applies to all sites that disturb greater than one acre
of land regardless of status as a single-family home. In addition, the MS4 Permit’s new and
redevelopment program applies to sites that are less than one acre if it is part of a larger
common plan of development or redevelopment that disturbs more than one acre, regardless of
number of dwellings or units. In other words, the development of a single-family house that
disturbs more than one acre of land or may be part of a common plan of development that
disturbs more than one acre of land must comply with the MS4 requirements. EPA
recommends updating the single-family home and four lot/unit exemption to align with the
requirements of the 2016 MS4 permit for consistency in implementation of stormwater
regulations throughout the Commonwealth.

Given the information above, MassDEP should consider revising Standards 4 and 7 to clarify that the
pollution reduction requirements be met at the scale of the project site, not require each SCM meet
specific pollution reduction requirements. MassDEP should also consider building in more flexibility to
ESSD and LID credits, using EPA PRC methods wherever possible. Finally, Standard 11 should be revised



to ensure pollution reduction requirements at new and redevelopment sites are consistent with any
applicable TMDL wasteload allocation.

Overall, EPA recognizes and supports that the revisions to Stormwater Standards 2, 3, 4, and 7 and
inclusion of new parameters specifying how to meet each standard will push designs to incorporate ESSD
credits, particularly the reduction and disconnection of impervious surfaces and buffer zone
improvements. However, EPA is concerned with how developers will implement the standards in
practice. Meeting both a peak discharge rate based on the upper confidence of the 100-year, 24-hour
storm under Standard 2 and infiltrating at least one inch of runoff over the area of impervious surfaces
within 72 hours draining to each stormwater control may drive site designs towards overbuilt, single-
purpose, traditional infiltration basins, overlooking the potential co-benefits of small-scale, distributed
green stormwater infrastructure. EPA is concerned that alternatively, project proponents may shift their
focus from design to demonstrating through a written alternative analysis that such measures are
impracticable. If MassDEP chooses to require compliance with Standard 2, 3, 4, and 7 at the site scale
instead of at each stormwater control, the Handbook would benefit from including an example of how a
combination of ESSD credits and/or SCMs would be employed at a project site. Appendix A of the
Handbook includes well written and clear fact sheets for each SCM in Table 2-7 but does not appear to
include an example design that illustrates how a combination of ESSD and SCMs would be implemented
to meet all specific standards at a given site. EPA is uncertain if the next MA MS4 permit could reference
the 2023 stormwater standards and Handbook in the requirements for new and redevelopment as
proposed because the inconsistencies described above would likely result in confusion among
permittees implementing the permit requirements.

Climate Change and Coastal Resilience

EPA commends MassDEP on the multi-year effort and staff dedication that went into updating the
Wetlands Protection Act regulations. EPA also recognizes that the proposed updates to the land subject
to coastal storm flowage (LSCSF) is the first time MassDEP is adding performance standards to this WPA
resource area. Given that regulatory updates are both time-consuming and infrequent, it is important to
ensure the final regulations are protective of resource areas, public health and safety for the
Commonwealth well into the future. EPA has the following comments and recommendations:

(1) EPA recommends greater consideration of extreme weather and climate change.

In order to protect public health and safety, reduce property damage, and create a more resilient
coast, MassDEP should determine boundaries that more accurately account for current and
future flood risk. Rather than relying primarily upon FEMA’s flood insurance rate maps (FIRM) to
identify LSCSF and determine its boundaries, MassDEP could instead or in addition utilize its own
Massachusetts Coastal Flood Risk Model (MC-FRM), which estimates the extents and depths of
near-term (2030), mid-term (2050), and long-term flood risk (2070) throughout the
Commonwealth. Given FEMA’s FIRMs only include historical data and use coarser modeling
approaches, EPA recommends taking a precautionary approach that allows for a more thorough
consideration of near-term, mid-term, and long-term flood risk (i.e., areas that are likely to
become subject to future coastal storm flowage or tidal action as a result of extreme weather
and climate change.) Accounting for future storm surge with sea level rise is an essential part of
accurately accounting for coastal flood risks and would allow the appropriate performance
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standards to be applied to areas likely to become subject to future coastal storm flowage or tidal
action.

Additionally, to distinguish between areas that are currently LSCSF and areas that are likely to
become subject to future coastal storm flowage or tidal action, EPA recommends defining
specific additional zones. In their “Ordinance Protecting Local Wetlands and Promoting Climate
Change Adaptation,” the city of Boston includes the Coastal Flood Resilience Zone (CFRZ) as “the
area of land beyond the current boundary of land subject to coastal storm flowage or land
subject to tidal action that the Commission determines has a reasonable probability of becoming
subject to future coastal storm flowage or tidal action due to sea level rise (SLR) within
approximately the next 50 years.” Defining zones beyond the LSCSF boundaries, like CFRZ, is an
important opportunity to responsibly develop performance standards for resources that are
likely to change over time (e.g., become part of the floodplain, as a result of extreme weather
and climate change) and for resources like salt marshes and coastal dunes that may need a more
adaptive management approach like facilitated migration. The performance standards that apply
to such zones could be tailored to reflect differences between near-term, mid-term, and long-
term coastal flood risk. As communities in the Commonwealth work to protect public health and
the environment under changing conditions, it is important to anticipate these changes with a
policy approach that is adaptive and can help communities more effectively plan for the future.

EPA encourages continued use of the most current tools available for precipitation projections.

EPA commends MassDEP in updating the precipitation projections using NOAA's Atlas 14+
approach of the 90% Cl. These precipitation projections are expected to be regularly updated
over time. Therefore, MassDEP should utilize the most current tools as they emerge (i.e., Atlas 15
in 2027). Atlas 15 will include projections that integrate climate change, which will be particularly
important information for communities in the northeastern United States to use to inform
planning for stormwater management systems, as communities work to protect public health
and safety under changing environmental conditions and as they work to identify and mitigate
new and future flood risks.

EPA also encourages using NOAA’s Atlas 14+ (and future versions) to address areas at particular
risk to inland flooding. Similar to the LSCSF zones, EPA recommends creating zones specific to
inland areas vulnerable to flooding, one example of which is discussed in Boston’s “Ordinance
Protecting Local Wetlands and Promoting Climate Change Adaptation.” Many municipalities
throughout the Commonwealth are developing local and regional precipitation models to
identify areas within their jurisdiction that are particularly vulnerable to changes in the intensity
and duration of precipitation over time, due to extreme weather and climate change. Should the
Commonwealth align its own policy framework with those local and regional efforts to identify
its own Inland Flood Resilience Zones (IFRZ), the Commonwealth would support and inform
more efficient and effective approaches to protect public health and the environment, while
helping communities more effectively anticipate changes and optimize their own public
investment.

Developing an adaptive management approach to changes in precipitation intensity that is
tailored to communities in New England is an important goal for these communities as they seek
to protect public health and safety in areas increasingly prone to stormwater-driven flooding, as
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it is well known that FEMA’s FIRMs do not provide sufficient information on “in-the-pipe" or
pluvial flooding associated with heavy rain events that overwhelm a community’s stormwater
management systems.

EPA recommends a holistic approach to identifying risk that communities face that integrates
across stormwater and coastal risks as described below.

For many communities, significant risks associated with extreme weather and climate change
emerge not only from current and future flood risk associated with precipitation, stormwater
management systems, sea level rise, coastal subsidence, coastal erosion, or storm surge alone,
but also from these and other similar intersecting risks taken together at local and regional
scales. Some entities, including the Boston Water and Sewer Commission, have begun to develop
models that integrate these risks to inform their system planning, as part of their coastal
stormwater discharge analysis and inundation model projects. Their efforts, for example,
estimated the effect of higher sea levels on the efficiency of Boston’s largely gravity-driven
stormwater system, as well as the relationship between tide gates, coastal flood protection
systems, and stormwater pumping and storage systems, to inform both their own systemwide
planning, as well as the City’s preparations for the impacts of climate change in their Climate
Ready Boston program.

By creating a policy framework that identifies current and future LSCSF, i.e. LSCSF and CFRZ, as
well as IFRZ, with an appropriate and flexible pathway to adjust the definitions over time as new
scientific information and modeling is available, the Commonwealth may establish a consistent
policy framework for all communities that creates a clear pathway for communities to identify
and differentiate between various risks, encourages thoughtful and integrated consideration of
the intersection of these related threats together, and allows communities to effectively mitigate
risks to public safety associated with combined threats from stormwater-driven flood risks and
coastal-driven flood risks, both current and future, while allowing flexibility for communities to
develop approaches to addressing those risks. Without a policy framework that helps
communities integrate their approaches to stormwater-driven and coastal-driven flood risk, the
Commonwealth may be providing communities fewer incentives to more thoroughly and
efficiently protect public safety, by preparing for the impacts of extreme weather and climate
change.

EPA recommends the Commonwealth address current policy gaps between stormwater and
coastal programs that currently make important public safety work like climate resilience and
adaptation at local and regional scales more challenging and less effective. The Commonwealth
should do this by, among other actions, more clearly integrating stormwater and coastal risk
management through the establishment of additional zones like CFRZ and IFRZ based on best-
available climate-informed science approaches to estimating near-term and long-term risks, in
addition to updated methodologies to define LSCSF.

EPA commends the addition of “Scientific Research Project” as an activity not requiring an
application under 314 CMR 9.03.

However, EPA suggests that MassDEP consider extending the maximum timeline of scientific
research projects beyond one year (or beyond two years if granted an extension). Otherwise, it
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seems unlikely that a project with the aim of determining a resource area’s ability to withstand
climate change and sea level rise would be able to satisfy provisions 1 and 4 of the order of
conditions noted in 310 CMR 10.05(12)(a) concurrently. A scientific research project’s study
period to establish baseline trends as well as response to experimental manipulation in the
context of climate change and sea level rise (two phenomena with temporal scopes of much
longer than one year) will often require more than a year’s worth of study. Limiting projects to
one year would be particularly difficult for projects also affected by a Time-of-Year restriction as
determined by the Division of Marine Fisheries. EPA appreciates the MassDEP’s scrutiny with
regard to potential impacts to resource areas from experimental techniques, but also wants to
encourage the facilitation of sound and robust science on novel techniques without unrealistic
temporal constraints for applicants.

EPA appreciates MassDEP’s inclusion of public shared use path standards.

Consider using “native vegetation” in the language as the phrase “noninvasive native vegetation”
in 310 CMR 10.24(7)(c)8 and 310 CMR 10.53(u) seems redundant. Preference for planting native
vegetation found in the underlying resource area should be encouraged (i.e., reference
vegetation with wetland indicator status as determined by the most recent U.S. Army Corps of
Engineers National Wetland Plant List when an impacted resource area is a wetland).

Thank you for the opportunity to provide comments on the MassDEP’s Draft Massachusetts Wetlands
regulations (310 CMR 10.00 and 314 CMR 9.00) and Stormwater Management Handbook. If you have
any questions, please don’t hesitate to reach out to Rachel Croy (croy.rachel@epa.gov) of the Water
Quality and Wetlands Protection Section or Danielle Gaito (gaito.danielle@epa.gov) of the Stormwater
Permits Section.

Sincerely,

Ken Moraff, Director
Water Division

cc: Damien Houlihan, EPA

Melville P. Coté, Jr., EPA
Lynne Jennings, EPA



Massachusetts Port Authority
One Harborside Drive, Suite 200S
East Boston, MA 02128-2909
Telephone (617) 568-1000
www.massport.com

April 30, 2024

Lisa Rhodes, Wetlands Program Chief
MassDEP — BWR Wetlands Program

100 Cambridge Street Suite 900

Boston, MA 02114

Attn: Wetlands-401 Resilience Comments

Subject: Wetlands and Water Quality Certificate Resilience 1.0 Draft Regulations
Dear Chief Rhodes:

On behalf of the Massachusetts Port Authority (Massport), thank you for the opportunity to provide
comments on the proposed updates to the Massachusetts Wetlands Protection Act (WPA) Regulations
(310 CMR 10.00), and 401 Water Quality Certification (WQC) Regulations (314 CMR 9.00).

The Massachusetts Department of Environmental Protection (MassDEP) is advancing the proposed
revisions to have state permitting of projects under the WPA and WQC regulations better address the
potential effects of climate change, including sea level rise, storm surge and increased precipitation, on
natural resources and the built environment. The proposed WPA revisions will promote coastal
resiliency through new performance standards for projects within the coastal floodplain (Land Subject
to Coastal Storm Flowage, or “LSCSF”) to maintain and enhance the resource area’s capacity to protect
structures and properties from storm damage and support resilient shorelines. Revisions to the
stormwater management standards in the WPA and WQC regulations are intended to promote
resilience to increased precipitation events, storm damage and pollution from runoff. The proposed
regulatory revisions include, but are not limited to, the incorporation of more recent data and rainfall
estimates in evaluating stormwater management systems; better alignment of state stormwater
standards and Environmental Protection Agency (EPA) stormwater permits; and, promotion of nature
based stormwater management strategies in place of structural systems.

Massport is a major landowner along Boston’s waterfront, including but not limited to, the Boston
Harbor Shipyard and Marina in East Boston, Conley Container Terminal and Flynn Cruiseport in South
Boston, and the Autoport in Charlestown. Massport is also the long-term ground tenant of the
Massport Marine Terminal in the Raymond L Flynn Marine Park and owner of numerous properties in
South Boston, East Boston, and Charlestown waterfront areas. Additionally, Massport owns and
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operates Boston Logan International Airport, Hanscom Field in Bedford, Worcester Regional Airport,
and several Logan Express facilities in metro Boston. Massport has developed its own policies and
guidelines to ensure that infrastructure and the buildings we construct, as well as those of our tenants,
are designed to withstand sea level rise and the impact of increased inland and coastal storm events.
Massport supports MassDEP’s efforts to revise the WPA and WQC regulations to better reflect impacts
from a changing climate and offers the following comments regarding the proposed regulatory
revisions.

310 CMR 10.36 (1)(3), Boundaries of Land Subject to Coastal Storm Flowage

The proposed revisions for Land Subject to Coastal Storm Flowage (LSCSF) are based on the Federal
Emergency Management Agency (FEMA) Flood Insurance Rate Maps (FIRMs), and the geographic
extent of the resource area is defined by FEMA’s Special Flood Hazard Areas (SFHA), which are areas
subject to the 1% annual chance storm event. The SFHA is separated into Velocity Zones, Moderate
Wave Action Areas (MoWA) and Minimal Wave Action Areas (MiWA), based upon wave heights. The
proposed WPA regulation revisions have different performance standards for activities within the
various SFHA zones, ranging from a prohibition on new development in the V-Zone, to building
elevation and structural requirements for projects in zones further landward.

The existing WPA regulations do not include performance standards for LSCSF, or differentiate among
flood zones within the SFHA. The proposed WPA regulation revisions establish restrictions and
requirements that will have significant impacts on projects and activities within the SFHA. Massport
has concern with the limits and extent of a resource area established by MassDEP being determined by
FEMA and FEMA’s map revision process, which lacks any state involvement or oversight. Additionally,
FEMA'’s schedule and process for remapping coastal areas of the Commonwealth are not broadly
communicated and there are limited time frames of 90-days to file technical appeals of Preliminary
Flood Insurance Rate Maps issued by FEMA. Remapping without adequate notice is of particular
concern in Boston Harbor as the Velocity Zone along the shoreline is very limited, and there is no
Moderate Wave Action area. Changes by FEMA to these areas could potentially have significant
impacts on Massport properties and assets along Boston’s waterfront without adequate input from the
state and stakeholders on the mapping process. Massport requests that MassDEP provide notice and
guidance to all affected federal, state, and local governmental entities, and other public and private
property owners, on any proposed remapping by FEMA of a subject area to ensure there is adequate
capacity for review, comment, and potential appeal of draft maps.

310 CMR 10.36(4)(d), Water-Dependent Industrial Uses in Designated Port Areas

Many of Massport’s waterfront properties along Boston Harbor are located within the state’s
Designated Port Areas (DPAs), and as part of Massport’s mission, we advocate for the working port to
ensure the success and growth of our water-dependent industrial tenants, including but not limited to,
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our seafood processing and distribution facilities tenants. The proposed WPA regulations revisions
provide exemptions from the performance standards in LSCSF for water-dependent industrial uses in
DPAs. Massport is supportive of the exemption since the prohibitions on new buildings in the Velocity
Zone and elevation requirements for other structures could undermine the operational viability of
many water-dependent industrial uses in DPAs. Many of Massport’s waterfront properties located
within DPAs also have supporting and accessory uses, which provide operational and financial support
for the primary water-dependent industrial uses, in accordance with the M.G.L. Chapter 91 regulations.
In some cases, supporting and accessory uses are also located in the same building as water-
dependent industrial uses. Massport requests that the proposed DPA exemption from the LSCSF
performance standards be extended to water-dependent industrial supporting and accessory uses as
well in order to prevent conflicts with the siting and location of these uses within, or in close proximity
to, water-dependent industrial facilities.

310 CMR 10.24(7)(c), General Provisions - Limited Projects

The proposed WPA regulations revisions to promote coastal resilience include new limited projects
that grant the issuing permit authority greater discretion in the review and application of resource area
performance standards. The propsosed revision allowing for the elevation of existing public roadways
to reduce impacts from sea level rise and coastal storms will greatly improve the resilience of the
public right of way. The standard, however, is specific to roadways and requires the width of a roadway
be maintained. This standard is impractical in urban environments to the extent that it does not also
include other public infrastructure such as sidewalks and Harborwalk for roadways that run along the
shoreline. There must also be an allowance to elevate these type of public amenities in order to
maintain the public realm and ensure safe access not just for motor vehicles, but for pedestrians and
bicyclists as well.

310 CMR 10.36(8)(f) and (g), Redevelopment within Previously Developed Land Subject to Coastal
Storm Flowage

The proposed WPA regulations revisions include performance standards for projects within LSCSF allow
for the placement of fill to support the development of more comprehensive, district scale coastal
flood protection structures in more urban areas where impervious surfaces have largely replaced
pervious and natural landscape cover. Under these standards, fill is allowed for flood control purposes
in the MiWA Zone and existing seawalls and berms may be constructed in V-Zones and the MoWA
Zone of LSCSF provided the project is completed by a public entity responsible for the infrastructure, or
if on private land, the project is supported by the local municipality. This provision will assist in
advancing necessary coastal resilience infrastructure projects in many Commonwealth coastal cities
and towns. Massport, however, believes that the proposed revision limiting these types of projects to
areas that are predominately impervious will be problematic where district-scale flood protection
infrastructure must incorporate existing waterfront parkland and previously developed waterfront
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parcels that no longer have structures or paved surfaces. Massport owns and maintains waterfront
parks in East Boston and the shoreline areas around the Logan Airport airfield is largely grassland and
pervious. Massport requests that MassDEP reconsider establishing this important standard as a “stand
alone” provision rather than including it under the redevelopment standards in LSCSF, as this could
substantially limit the ability to advance coastal resilience infrastructure projects.

310 CMR 10.05(6)(k) and 314 CMR 9.06(6), Stormwater Management Standards

The proposed WPA and WQC regulations revisions integrate the EPA’s Small Municipal Separate Storm
Sewer System (MS4) permit numeric criteria for pollutant removal rates and establish new
requirements for the integration of nature based stormwater management strategies into both new
construction and redevelopment projects to meet the numeric criteria. The proposed regulation
revisions note that all stormwater management systems must provide Environmentally Sensitive Site
Design (ESSD) and Low Impact Design (LID) techniques to treat point and non-point stormwater
discharges, and traditional structural stormwater control measures should be used for only those
components of the Stormwater Management Standards that cannot be met by ESSD or LID. Massport
owns and operates a number of properties in marine industrial and coastal urban areas where the
installation of ESSD and LID measures may not be practical or functional due to space limitations and
subsurface conditions.

The proposed regulations revisions to Storm Water Management Standard 4 — Pollutant Removal
(“Standard 4”), establish the numeric criteria and increase the removal of Total Suspended Solids (TSS)
from stormwater discharges for new construction projects from 80% to 90%, and include a new 60%
removal standard for Total Phosphorus (TP). There are also proposed new standards for
redevelopment projects as well, requiring a pollutant removal rate of 80% TSS and 50% for TP.
Massport understands the need for increased phosphorus removal rates for waterways with a Total
Maximum Daily Load (TMDL) restriction for TP to improve water quality, however, this standard should
not be required for stormwater discharges to coastal waters where there is no TMDL for phosphorus,
such as Boston Harbor.

The current regulations allow redevelopment projects to meet Standard 4 to the Maximum Extent
Practicable (MEP), however, the proposed regulation revisions will remove this provision. The MEP
provision has been a sensible standard for redevelopment projects, particularly in dense urban and
coastal areas where there may not be adequate space and infiltration conditions for the level and scale
of stormwater infrastructure, including ESSD and LID measures, required with the regulatory revisions.
Massport requests that MassDEP should maintain the current MEP standard for projects in industrial
and urbanized areas, and not have a comprehensive phosphorus removal standard for waterways that
do not have existing water quality issues associated with the pollutant.
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Thank you for your consideration and please do not hesitate to contact me at (617) 568-3705 or at
jbarrera@massport.com if you wish to discuss any of our comments.

Sincerely,

Massachusetts Port Authority

c @

Joel Andres Barrera
Director, Strategic and Business Planning
Massachusetts Port Authority

cc: L. Burdi, A. Hargens, J. Morris, B. Washburn, C. Busch/Massport; T. Soleau/CZM
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VIA EMAIL

April 30, 2024

MassDEP - BWR Wetlands Program

Attn: Wetlands — 401 Resilience Comments
100 Cambridge Street, Suite 900

Boston MA 02114

Re: Wetlands - 401 Resilience Comments
Dear MassDEP:

Please find enclosed MassDOT Aeronautics Division (MassDOT Aeronautics) comments
to the draft proposed amendments to the Massachusetts Wetlands Protection Act (WPA),
310 CMR 10.00 and the Massachusetts Department of Environmental Protection
(MassDEP) 401 Water Quality Certification (401 Permit) as regulated under 314 CMR
9.00. MassDOT Aeronautics’ comments on the draft proposed amendments to the WPA
are presented first, followed by comments on the draft proposed amendments to the
401 Permit, as shown below.

Specific excerpts from the proposed amendments are found below in bold italics text,
followed by the MassDOT Aeronautics comment in regular text.

The soil evaluation shall include a site investigation and shall consist of identifying the
U.S. NRCS Soil Series, NRCS soll texture, the Hydrologic Soil Group, depth to the Seasonal
High Groundwater Elevation, and the saturated hydraulic conductivity of the soll.

MassDOT Aeronautics request further specification on the requirements for the “site
investigation” of soil.

MassDOT may use the Highway Specific Considerations, including the Macro-Approach
and the Watershed-scale Accounting Method, to comply with or be presumed to comply
with applicable Stormwater Management Standards. MassDOT will be presumed to
comply with applicable Stormwater Management Standards when applicable Highway
Specific Considerations are implemented in accordance with Section 5.7 of the
Massachusetts Stormwater Handbook [2023 Edition).

This category should also apply to airports.

Logan Office Center, One Harborside Drive, Suite 205N
East Boston, MA 02128

Tel: 617-412-3680, TTY: 857-368-0655
mass.gov/massdot



MassDOT Aero Comments: Proposed amendments for Wetlands-401 Resilience

A Long-term Pollution Prevention Plan will be required at the completion of each project
subject to Stormwarter Standards 4, 5, 6 and 10.

At facilities such as airports, MassDOT Aeronautics has concerns that there will be
multiple LTPPPs at facilities such as airports that will require resources and be costly to
maintain. MassDOT Aeronautics requests that MassDEP consider that LTPPPs for
individual projects be incorporated into the existing facility SWPPP.

Specific category applied to existing public roadway maintenarce.
This category should be applied to airports.
Addiitional requirerments are placed for building in flood zones.

A note should be added that this shall apply unless it conflicts with an aviation safety
standard.

The Table on page 74 detailing setback requirements establishes proximity limitations
that “any component of a stormwater management system” can be to a protected
resource.

It is the opinion of MassDOT Aeronautics that these new setback requirements should
apply only to structural control measures ("SCM's”) for new development projects and
should not apply to existing stormwater management systems.

Thank you for the opportunity to comment.

Sincerely,

Jeffrey DeCarlo, Ed.D., PMP, ATP
Administrator
MassDOT Aeronautics Division

Page 2 of 2
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Bonnie Heiple

Commissioner

Massachusetts Department of Environmental Protection (MassDEP)
100 Cambridge Street, Suite 900

Boston, MA 02114

Re: Wetlands-401 Resilience Comments
Dear Ms. Heiple,

On December 22, 2023, MassDEP released draft revisions to the Massachusetts Wetlands
regulations (310 CMR 10.00) and corresponding revisions to the 401 Water Quality
Certification (WQC) regulations (314 CMR 9.00), in addition to a new version of the
Massachusetts Stormwater Handbook. The Massachusetts Department of Transportation
(MassDOT) Highway Division reviewed the materials and prepared this letter to share its
comments on the proposed revisions.

As owner and operator of the largest separate storm sewer system in the state, MassDOT
has extensive experience in the permitting, design, and construction of Stormwater
Management Systems, creating a unique opportunity for MassDOT to provide feedback
based on experience gained through a wide range of projects over many years. MassDOT
supports MassDEP’s mission to improve the Commonwealth’s resilience to impacts of
climate change and restore and maintain the physical, chemical, and biological integrity
of the Commonwealth’s waters, but in a way that provides options and flexibility to a
project site so that realistic progress can be made.

As currently proposed, the regulations will pose significant impacts by adding scope,
budget, and timeline delays to current and future MassDOT projects, even those with no
additional impervious cover. Approximately 43% of MassDOT projects (representing $520
million programmed for 2025) are roadway improvement projects (e.g., intersection
upgrade for safety improvements, bridge replacement) that would now require
stormwater treatment that provides 80% total suspended solids (TSS) and 50% total
phosphorus (TP) reduction. If this level of stormwater treatment could not be provided at
the project site, then off-site mitigation would be required, essentially turning one
project into two projects, and delaying safety and accessibility improvements in the
process. This proposed change will increase project timelines, costs, and complexity,
likely disincentivizing these important safety and mobility projects, especially within
constrained urban cores and Environmental Justice communities.

Critical maintenance work for MassDOT assets including the roadways, drainage system,
stormwater control measures (SCMs), and culverts is included in the regulations
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requiring varying degrees of compliance. For example, activities defined as Maintenance
of an Existing Public Roadway (e.g. resurfacing and repaving) must meet the Stormwater
Standards to the maximum extent practicable (MEP), requiring extensive permitting and
documentation for basic, every-day activities needed to maintain the integrity of built
assets. Requiring permitting to maintain existing SCMs and culverts disincentivizes and
unnecessarily complicates this critical work that supports water quality and flood control.

In addition, the proposed Land Subject to Coastal Storm Flowage (LSCSF) regulations will
significantly impact MassDOT in its core mission to provide transportation infrastructure
that is safe, reliable, robust, and resilient, which can strengthen the State’s economy and
improve quality of life for all. Many of the Commonwealth’s coastal municipalities have a
significant portion of their communities within LSCSF, including residential, commercial,
and industrial resources. The proposed LSCSF regulations, as currently structured, would
unintentionally cripple the implementation of community enhancement projects such as
roadway improvements, accessibility projects, park projects, and resiliency and flood
damage prevention projects. In particular, the significant constraints imposed by the
proposed LSCSF regulations and the associated ambiguity of the compliance pathway will
complicate, and even prevent, the implementation of a broad suite of engineering
solutions to prevent flooding and storm damage within the communities that need them
the most.

For MassDOT to comply, regulations need to be protective of the environment, while
simultaneously allowing projects to fulfill the Department’s mission of providing
transportation infrastructure that is safe, reliable, robust, and resilient. MassDOT needs
to be able to improve existing roadways and make them safer for drivers, pedestrians,
and bikers without significant schedule delays, permitting time of variances, or budget
increases that will create barriers to project execution or halt a project completely.

In summary, MassDOT’s comments on the MassDEP Wetlands and 401 WQC regulations
are based on the following needs:

e Supportive of MassDOT Highway Projects — need regulations to support
MassDOT highway projects and not disincentivize them from occurring in the first
place (e.g., due to potential for land takings, high cost). As proposed, the
regulations would create barriers to the following types of projects:

o Improvement Projects (i.e., widening less than a single lane, adding
shoulders, correcting substandard intersections, and improving drainage
systems).

o Maintenance Projects (e.g., guard rail replacement, slope repair).

e Flexibility — need to remove overly prescriptive requirements that do not allow
for creative options, new ideas, or refined approaches.

e Practicality — need regulations to be attainable and reasonable so that MassDOT
can comply.



e Simplicity — need regulations to be straightforward and not require a complex or
complicated process that does not provide an improved result.

e Clarity and Consistency — need clear language that does not create ambiguity and
that also aligns with and is consistent with other regulations.

MassDOT’s needs listed above are woven throughout its comments, which are organized
by topic as follows:

e Redevelopment and Improvement Projects

e Maintenance Activities

e State Highway Specific Considerations

e Stormwater Standards and Environmentally Sensitive Site Design (ESSD)

e Definitions, Clarifications, and Setbacks

e Coastal Resource Area Comments
Please note that comments under the Stormwater Standards and ESSD heading apply to

both the Wetlands and 401 WQC regulations. All other comments apply only to the
Wetlands regulations.

MassDOT believes its comments and suggestions would provide the flexibility,
practicality, simplicity, and clarity necessary for project execution and compliance while
supporting MassDEP’s goals to improve the State’s resilience to impacts of climate
change, in addition to restoring and maintaining the integrity of its water resources.

MassDOT welcomes the opportunity to discuss these comments further with MassDEP
and strongly recommends that MassDEP establish a working group, including community
leaders and public and private sector engineers and scientists. This working group would
promote sharing perspectives from diverse backgrounds and working together on
regulatory revisions with the goal of improving water quality and resiliency in the
Commonwealth through achievable progress.

Sincerely,

Carrie Lavallee, P.E.
Deputy Administrator and Chief Engineer

Enclosure: MassDOT Wetlands-401 Resilience Comments



Redevelopment and Improvement Projects

Redevelopment projects, including “improvement” projects, comprise the majority of
MassDOT projects. These projects include critical safety and accessibility improvements for
roads and bridges owned by MassDOT, as well as MassDOT-executed municipal projects
(i.e., where MassDOT funds and/or constructs the project). The proposed regulations will
have significant impact to the cost, scope, and timelines of these projects and will
ultimately disincentivize many of them from happening, resulting in less improvements for
the Commonwealth. MassDOT requests that the revised regulations maintain and
encourage flexibility for roadway Redevelopment project compliance.

1.

Practical Compliance for Improvement Projects Under Standard 7

"Redevelopment” projects are defined to include “improvement” projects that
widen less than a single lane (including adding shoulders, correcting substandard
intersections, and improving existing drainage systems). Under current
regulations, improvement projects must meet water quality requirements
(Standard 4) to the MEP, but the proposed changes to the regulations will require
full water quality compliance for Redevelopment projects (Standard 7) including
treating the entire project’s impervious footprint. This change is inconsistent with
the Environmental Protection Agency (EPA) National Pollutant Discharge
Elimination System (NPDES) General Permit for Stormwater Discharges from Small
Municipal Separate Storm Sewer Systems (MS4), which requires these types of
projects to provide water quality treatment to the MEP, as opposed to requiring
full compliance. MassDEP’s proposed change will impact approximately 43% of
MassDOT projects (approximately $520 million annually projected for 2025) and
will increase project timelines, costs, and complexity, likely disincentivizing these
important safety and mobility projects, especially within constrained urban cores
and Environmental Justice communities. MassDOT and municipalities will both
shoulder the burden of this impact since about 50% of these improvement
projects support municipal road and bridge improvements. MassDOT strongly
requests that MassDEP maintain the current requirement for these projects to
meet water quality requirements to the MEP (included in 310 CMR 10.05(6)(m)).

Under MassDEP’s proposed Standard 7, if the water quality performance standard
cannot be met fully on-site, the permittee must now provide treatment off-site. Off-
site mitigation is not a viable solution for MassDOT, as it essentially turns one
Redevelopment project into two and would entail an overwhelming number of
property investigations and land takings (assuming that there are even suitable
parcels for stormwater treatment). This level of effort would hinder MassDOT from
executing its core mission as a transportation agency that is responsible for
taxpayers’ money and instead refocus the Department on land acquisition for
stormwater mitigation. Additionally, if off-site stormwater infrastructure was built,
it would potentially require MassDOT to perform inspections and maintenance
outside of its corridors, which would increase the complexity and cost for its
operation and maintenance (O&M) program. MassDOT-executed municipal
projects would be even further impacted due to the complexity of finding
municipal-owned land for off-site mitigation, competing with other town-wide
interests. This provision will cause significant cost increases and schedule delays,
which may lead to lost funding opportunities. Ultimately, these impacts will



disincentivize projects that are relatively minor in nature and in stormwater impact
but provide major benefits to connectivity, accessibility, and safety. MassDOT
requests that the proposed off-site mitigation requirement for MassDOT be
removed, and MassDOT meets the water quality requirements for Redevelopment
projects to the MEP on site.

MassDOT agrees that Redevelopment projects should improve existing conditions.
MassDOT requests that improving existing conditions should be demonstrated
more broadly than exclusively defined as “reducing the peak discharge rate,
increasing stormwater recharge, and removing pollutants such as TSS and TP from
the discharge.”

The proposed regulations include a requirement for a detailed written alternatives
analysis when certain provisions, already allowed in the regulations, are used. The
development of a written alternatives analysis would be extraneous work, for the
sole purpose of documentation, which would not change the final design. It
would complicate the permitting process and be excessive as nearly every
MassDOT project would trigger this additional documentation to utilize already
supported approaches. MassDOT requests that written alternative analyses be
reserved for variances to the requirements.

Definition of Improvement Projects

MassDOT requests that the definition of “Improvement of an Existing Roadway”
be revised so a project may be considered an improvement project if it repairs,
reconstructs, or replaces a previously authorized infrastructure while improving it
(e.g., add bicycle and/or pedestrian accommodations).

The definition of “Redevelopment” includes “Remedial projects specifically
designed to provide improved stormwater management, such as projects to
separate storm drains and sanitary sewers” which means that these types of
projects require full compliance with the water quality requirements of Standard 7
for the project’s entire impervious area. This would require a disproportionate
amount of mitigation for a project designed specifically for improvement. These
remedial projects are, by definition, minor projects designed for improvement, and
therefore should not be subject to meeting the water quality standards fully.
MassDOT requests that these projects be included in the list of projects to meet
requirements to the MEP in accordance with 310 CMR 10.05(6)(m).

Shared Use Paths (310 CMR 10.24(7)(c)(8))

310 CMR 10.24(7)(c)(8) states that a proposed Shared Use Path route outside of
the existing rail corridor may be approved under the limited project provision if
the different alignment is advantageous to reduce Resource Area alterations.
MassDOT requests that MassDEP revise this provision to include proposed Shared
Use Paths that may deviate from the footprint of the original rail corridor due to
other constraints beyond solely Resource Area implications.

MassDOT requests that the provision for Shared Use Path projects listed in the
proposed 2023 MassDEP Stormwater Handbook Section 5.6 as being required



within the Notice of Intent (NOI) be clearly required to the MEP with the
understanding that constrained right-of-way (ROW/|s will present challenges:

a. MassDOT requests that the requirements set forth in the proposed
2023 MassDEP Stormwater Handbook, regarding the suitable pervious
area that stormwater runoff is directed to, allow for flexibility in the
condition, size, and location based on site conditions and receiving
Resource Area. These requirements are unlikely to be able to be met
within constrained former railroad ROW corridors.

b. MassDOT requests that the 5% slope requirement for suitable pervious
areas be to the MEP due to the nature of the former railroad bed.

¢. MassDOT requests that designers have flexibility in the approach of
how to meet stormwater performance standards to the MEP and
remove the prescriptive means and methods related to SCMs to be
utilized for these projects.

9. MassDOT requests removing the Long-Term Pollution Prevention Plan (LTPPP)
requirement for Shared Use Paths since the use (pedestrian and non-motorized)
does not merit the need for LTPPP, which are intended to address source controls
such as snow removal practices, fertilizer use, solid waste storage, etc.

10. MassDOT requests removing the requirement of a written alternatives analysis for
Shared Use Paths as it would be unnecessary for these projects that are typically
highly constrained, and aimed at increasing accessibility and mobility and
improving previously developed and underutilized corridors.



Maintenance Activities

MassDOT is committed to maintaining its assets including both roadway elements and
stormwater features. Maintenance is critical to cost-effective, long-term function of these
assets and subsequent public safety, mobility, water quality, and flood control. The
proposed regulations must provide a clear and practical pathway for MassDOT's
necessary maintenance activities and must not disincentivize maintenance from being
completed.

Maintenance as Minor Activity

. MassDOT requests expanding the Minor Activities under 310 CMR 10.02(2)(b)2,

which do not require an NOI filing, to include the following critical roadway
maintenance needs:

a. Americans with Disabilities Act (ADA) Retrofit Projects at existing
transportation facilities and walkways.

b. Fencing, provided it will not constitute a barrier to wildlife movement
including roadway guardrail, cable barrier, and wire rope safety barrier;
stonewalls; stacks of cordwood.

c. Removal of shrubbery, branches, or other vegetation management
required to maintain state highway layout clear zones and the visibility
of road signs and signals.

. MassDOT requests that a new definition for “Maintenance of an Existing Public

Roadway” be used within 10.02(2)(b)(2)(p) to consistently define roadway
maintenance activities as Minor Activities.

. MassDOT requests that maintenance of Stormwater Management Systems (such

as drainage swales) be included as Minor Activities related to “Public Shared Use
Path vegetation cutting for public safety and pavement repair and resurfacing in
the Buffer Zone and Riverfront Area” under 10.02(2)(b)(s).

. MassDOT requests that 10.02.(2)(b)(v) section remove the provision that prohibits

applications of asphalt mulch or coal tar-based pavement sealants from being
considered Minor Activities.

. MassDOT requests MassDEP to specify clearly in the regulations that “Maintenance

of an Existing Public Roadway” is not considered an “alteration.”

SCM Maintenance

. MassDEP is not proposing a substantive change to 10.02(2)(c); however, in order

to encourage and expedite maintenance of Stormwater Management Systems,
MassDOT requests the provision that allows maintenance activities for Stormwater
Management Systems without a wetlands NOI be made more accessible by
removing the construction date limitation (i.e., must have been constructed by
1996) and removing the requirement that the system was proposed in an NOI.
Roadway Stormwater Management Systems, including conveyances and



stormwater detention and treatment facilities, have a wide range of built dates,
with many built the year of original highway/roadway construction. Stormwater
Management Systems are necessary in the roadway setting to remove runoff from
the roadway surface to improve safety and minimize the risk of flooding.
Maintenance of these systems is 