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The MassDEP Waterways program is proposing to amend the Waterways regulations, 310 CMR 9.00, to provide greater flexibility and streamlined procedures for applicants. The primary purpose of the Waterways regulations is to provide procedures, criteria, and standards for implementation of the Public Waterfront Act, M.G.L. c. 91 (c. 91 or Chapter 91). Chapter 91 regulates private and public activities on coastal and inland waterways to preserve and protect public rights in tidelands, establishing priority for public access and water-dependent uses while ensuring that private activities serve a proper public purpose. It applies to activities in tidelands, filled tidelands, and specific rivers and streams, acting as a regulatory framework for construction, dredging, and filling in these critical areas. 310 CMR 9.01.
The proposed regulatory changes are intended to remove and clarify some current requirements that must be met to begin Waterways review of permit or license applications and to determine an application is complete for issuance of a license of permit. 
The proposed changes will not alter the substantive review that must occur under c. 91 or the Wetlands Protection Act, G.L. c. 131, § 40.
1. Proposed change: Change the requirement that an applicant must file a Certificate from the EEA Secretary demonstrating compliance with MEPA, if MEPA is applicable, as a precondition to filing an application. 310 CMR 9.11(3)(b)7.

a. [bookmark: _Hlk209528730]Issue: This requirement delays filing of a Waterways application and prevents an applicant from pursuing concurrent permitting for MEPA and Waterways. 
b. Solution: Require that the applicant only file a copy of the Environmental Notification Form (ENF) that has been properly filed with the MEPA Office. 310 CMR 9.11(3)(b)7. This change will provide more flexibility to applicants, allowing them to seek concurrent review pursuant to MEPA and the Waterways regulations rather than waiting for a MEPA Certificate indicating that MEPA review is complete before filing a Waterways application.
 
2. Proposed change: Like the preceding change, the second proposed change only applies if the proposed project is subject to MEPA review. This change is intended to provide greater clarity to Waterways applicants. It changes the requirement to file a general “Certificate” of compliance to a Certificate that states either no EIR is required or a compliant EIR was filed. This will more accurately describe the Secretary’s decision in the MEPA review process, which is a precondition to the Waterways program determining that an application is complete for purposes of issuing a decision on the application. 310 CMR 9.11(3)(c)3.c. 

a. Issue: This requirement is currently ambiguous because it is not clear in this context what constitutes the referenced “Certificate . . . stating that [a proposed project] adequately and properly complies” with MEPA if an EIR is required. 310 CMR 9.11(3)(c)3.c.
b. Solution: The existing requirement is proposed to be changed to require a Certificate from the Secretary determining that no EIR is required, or, if an EIR is required, determining that the final EIR adequately and properly complies with MEPA.      
 
3. [bookmark: _Hlk209538889]Proposed change: Change the requirement to file a Notice of Intent for the project under the Wetlands Regulations, 310 CMR 10.00, prior to filing a Waterways application for a license or permit. 310 CMR 9.11(3)(b)4. 

a. Issue: The requirement to file a Notice of Intent as a condition to filing a Waterways application can be an unnecessary delay in the Waterways application process, mostly for larger, multi-phase projects.
b. Solution: The proposed change would give the Department the discretion to allow review of a Waterways license or permit application to commence prior to the filing of a Notice of Intent. The change would still require that the applicant ultimately demonstrate the project will comply with the Wetlands Regulations prior to issuance of a license or permit, as applicable. 310 CMR 9.11(3)(c)3.d; 310 CMR 9.33(1)(b); 310 CMR 9.33(2)-(3).

Some Frequently Asked Questions

1. Q: If a project changes as a result of MEPA and/or WPA review after submittal of a Chapter 91 application does an applicant need to re-apply? 

A: No, a new application would not be required.  However, the applicant will be required to revise the Chapter 91 application and plans to reflect the updated project. If the Chapter 91 public process has already been initiated, that process (public notice/hearing/comment period) would need to be repeated once an updated application and project plans are provided to Chapter 91. 

2. Q: If a project is subject to MEPA, is proof of MEPA compliance required prior to issuance of a decision on a Chapter 91 license or permit application?

A: Yes, if a project is subject to MEPA, an applicant must provide a Certificate from the Secretary determining that no EIR is required, or, if an EIR is required, determining that the final EIR adequately and properly complies with MEPA. 

3. Q: If a project seeks a Phase 1 Waiver of a required Environmental Impact Report, can the Department issue a decision on a license or permit application prior to the issuance of a Secretary’s Certificate stating that the project adequately and properly complies with MEPA?

A: It depends on project specifics. If the Secretary grants a Phase 1 Waiver for project element(s) requiring a Chapter 91 license or permit, the Department may issue a decision on a license or permit application that was the subject of the Phase 1 Waiver. 

4. Q: What type of project would be allowed to postpone the filing of a Notice of Intent until after the issuance of a public notice of a Chapter 91 license or permit application?

A: The discretionary authority to postpone the filing of a Notice of Intent is not intended for a specific type of project and will be considered upon request by the applicant and submittal of an explanation as to why it is appropriate to postpone filing of a Notice of Intent until a later time before final license issuance.

5. Q: If the Department determines it is appropriate to postpone the filing of a Notice of Intent, will a final Order of Conditions be required prior to issuance of a Chapter 91 license or permit?

A:    Yes.  A final Order of Conditions is required prior to the issuance of a Chapter 91 license or permit. 310 CMR 9.11(3)(c)3.d. 
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