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9.01 :  Purpose

(1) Authority. 310 CMR 9.00 is adopted by the Commissioner of the Department of Environmental Protection (DEP) under the authority of M.G.L. c. 91, § 18 to establish procedures, criteria, and standards for uniform and coordinated administration of the provisions of M.G.L. c. 91, §§ 1 through 63 and M.G.L. c. 21A, §§ 2, 4, 8 and 14. 310 CMR 9.00 also form part of the Massachusetts Coastal Zone Management (CZM) Program, established by M.G.L. c. 21A, § 4A, and codified at 301 CMR 20.00: Coastal Zone Management Program. The interpretation and application of 310 CMR 9.00 shall be consistent with the policies of the CZM Program, 301 CMR 20.00, to the maximum extent permissible by law.
. . . .


9.02 :  Definitions

Abutter means the owner of land which shares, along the water’s edge, a common boundary or corner with a project site, as well as the owner of land which lies within 50 feet across a water body from such site. Ownership shall be determined according to the records of the local tax assessors office.

. . . .
Environmental Monitor means the semi-monthly publication of proposed actions and projects which require MEPA filings with the Secretary pursuant to M.G.L. c. 30, §§ 61 through 62HMEPA.
. . . .
Marine Industrial Park means a multi-use complex on tidelands within a DPA, at which:
(a) the predominant use is for water-dependent industrial purposes; in general, at least two thirds of the park site landward of any project shoreline must be used exclusively for such purposes;
(b) spaces and facilities not dedicated to water-dependent industrial use are available primarily for general industrial purposes; uses that are neither water-dependent nor industrial may occur only in a manner that is incidental to and supportive of the water-dependent industrial uses in the park, and may not include general residential or hotel facilities; and
(c) any commitment of spaces and facilities to uses other than water-dependent industry is governed by a comprehensive park plan, prepared in accordance with M.G.L. c. 30, §§ 61 through 62HMEPA, if applicable, and accepted by the Department in a written determination issued pursuant to 310 CMR 9.14.
MEPA means the Massachusetts Environmental Policy Act, M.G.L. c. 30, §§ 61 through 62H62L, and 301 CMR 11.00: MEPA Regulations.

. . . .

Wetlands Protection Act means M.G.L. c. 131, § 40 and 310 CMR 10.00: Wetlands Protection.

    . . . .


9.05 :  Activities Subject to Jurisdiction

. . . .

(3) Activities Not Requiring a License or Permit. Notwithstanding the provisions of 310 CMR 9.05(1) through (2), no license or permit is required for: . . . .

(d) continuation in use of any unauthorized Massport project existing as of the effective date of 310 CMR 9.00, and for which no unauthorized structural alteration or change of use has occurred since that date, provided said project:
1. includes water-dependent industrial activities; or
2. is any other project for which a final EIR was certified as adequately and properly complying with M.G.L. c. 30, §§ 61 through 62HMEPA, prior to January 1, 1984; unless the Department determines, upon written notice and opportunity for public comment, that licensing is essential to prevent significant harm to an overriding water-related public interest;
   . . . .

9.09:  Effective Date and Severability

               . . . .

(2) Except as provided in 310 CMR 9.28, 310 CMR 9.00 shall apply to any application for a license, permit, or amendment thereto, and to all subsequent proceedings related thereto, if:
(a) said application is filed on or after the effective date of 310 CMR 9.00; or
(b) in the case of an application for a nonwater-dependent use project including one or more activities requiring an EIR, except for any such project which the Department determines, with the concurrence of the municipal planning board, provides essential economic support to an associated water-dependent use project of particular statewide or regional significance, a Certificate of the Secretary stating that a Draft EIR adequately and properly complies with
M.G.L. c. 30, §§ 61 through 62H MEPA had not been issued as of May 23, 2014.

. . . .
9.11:  Application Requirements
(1) Pre-application Consultation
(a) Upon request of a prospective applicant for a license for any large or complex project, including those required to file an EIR, the Department shall conduct a pre-application consultation meeting in order to receive a presentation of the project proposal, provide preliminary guidance on the applicability of the substantive standards of 310 CMR 9.00 to the project, explain the necessary licensing procedures, and answer any appropriate inquiries concerning the program or 310 CMR 9.00 When appropriate, the Department may invite representatives of CZM, any other state agency, or representatives of the municipality in which the project is located, including the lead agency responsible for implementation of a Municipal Harbor Plan. The participants in the pre-application consultation meeting may make arrangements for further consultation sessions and for coordinated review of the project.
(b) In the case of an unusually large and complex set of activities undertaken by a public agency the Department may establish, in cooperation with the prospective applicant, a special procedure for the review of one or more applications for such activities. Such procedure may include, without limitation, as deemed appropriate by the Department, consolidation procedures, expedited review, and single or multiple licenses, permits, or written determinations. Public notice of any such procedure established under 310 CMR 9.11 shall be published in the Environmental Monitor.
(2) Application Review Schedules.
(a) For a water-dependent use project, the Department shall, within 45 days of receipt of the information required under 310 CMR 9.11(3)(a) and (b), assign a file number, make a determination of water-dependency under 310 CMR 9.12, and issue a public notice under 310 CMR 9.13(1). Within 20 days of the notification date, the Department may hold a public hearing under 310 CMR 9.13(2). The public comment period shall begin at the notification date and end no less than 30 days and no more than 60 days from the notification date. Within 60 days of the close of the public comment period and notification by the applicant that the public notice has been published, the Department shall conduct an administrative completeness review under 310 CMR 9.11(3)(c) and either determine the application to be complete or request additional information. Within 90 days of making a determination of administrative completeness, the Department shall complete a technical review and issue either a draft license or a final license as specified in 310 CMR 9.14.
(b) For a nonwater-dependent use project, the applicant may elect one of four three application options by submitting the selected category of application under the Timely Action and Fee Schedule at 310 CMR 4.00: Timely Action Schedule and Fee Provisions.
1. Partial Application. Within 45 days of receiving an application with all information identified in 310 CMR 9.11(3)(a) and (b), the Department shall assign a file number, make a determination of water-dependency under 310 CMR 9.12, and issue a public notice under 310 CMR 9.13(1). The public comment period shall begin at the notification date and end no less than 30 days and no more than 60 days from the notification date. Within 20 days of the notification date, the Department shall hold the public hearing under 310 CMR 9.13(3). The applicant shall submit the information identified in 310 CMR 9.11(3)(c)2. prior to the close of the public comment period, and the information identified in 310 CMR 9.11(3)(c)1. and 3. prior to the issuance of the written determination. Within 30 days of the close of the public comment period and notification by the applicant that the public notice has been published, the Department
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shall conduct its administrative completeness review and determine the application to be complete or request additional information. Within 60 days of determining the application to be complete, or 90 days from the close of the public comment period, whichever comes later, the Department shall issue the written determination under 310 CMR 9.14(1). The Department shall issue the final license under 310 CMR 9.14(5) within 45 days of the expiration of the appeal period or final decision, or 15 days from the date of the Governor’s signature, whichever is later.
2. Full Application. Within 45 days of receiving an application with all information identified in 310 CMR 9.11(3)(a), and 310 CMR 9.11(3)(b)1., 2., 6., and 7., and 310 CMR 9.11(3)(c)1. through 3., the Department shall assign a file number, make a determination of water-dependency under 310 CMR 9.12, conduct an administrative completeness review of the information received, and determine the application to be complete or request additional information. The Department shall issue a public notice under 310 CMR 9.13(1) upon determination that the application is complete. The public comment period shall begin at the notification date and end no less than 30 days and no more than 60 days from the notification date. The Department shall provide upon request the draft license conditions seven days prior to the public hearing. Within 20 days of the notification date, the Department shall hold the public hearing under 310 CMR 9.13(3). Within 60 days from the close of the public comment period and notification by the applicant that the public notice has been published, or the submission of the information identified in 310 CMR 9.11(3)(c)4., and 5., whichever is later, the Department shall issue the written determination under 310 CMR 9.14(1). The Department shall issue the final license under 310 CMR 9.14(5) within 45 days of the expiration of the appeal period or final decision, or 15 days from the date of the Governor’s signature, whichever is later.
3. Municipal Harbor Plan Application. For a project within an area governed by and in compliance with an Approved Municipal Harbor Plan approved under 301 CMR 23.00: Review and Approval of Municipal Harbor Plans and listed in 310 CMR 9.57, within 45 days of receiving an application containing the information identified in 310 CMR 9.11(3)(a) and (b), the Department shall assign a file number, make a determination of water-dependency under 310 CMR 9.12, and issue a public notice under 310 CMR 9.13(1). The public comment period shall begin at the notification date and end no less than 30 days and no more than 60 days from the notification date. Within 20 days of the notification date, the Department shall hold the public hearing under 310 CMR 9.13(3). Within 30 days of the close of the public comment period and notification by the applicant that the public notice has been published, the Department shall conduct its administrative completeness review and determine an application to be complete or request additional information. Within 45 days of determining an application to be complete, the Department shall issue a written determination under 310 CMR 9.14(1). The Department shall issue the final license under 310 CMR 9.14(5) within 45 days of the expiration of the appeal period or final decision, or 15 days from the date of the Governor’s signature, whichever is later.
4. Joint MEPA EIR Application. An applicant may initiate coordinated review under MEPA and 310 CMR 9.00 by specifying in the Environmental Notification Form (ENF) filing under 301 CMR 11.05: ENF Preparation and Filing the intent to pursue a joint filing. The Draft EIR submitted under 301 CMR 11.07(3) shall also include information to meet the application requirements of 310 CMR 9.11(3)(a) through (c)2. for pre- application review by the Department. Within 25 days of receipt of a Final EIR meeting the requirements of 310 CMR 9.11(3)(a) through (c)2., the Department shall assign a file number, make a determination of water-dependency under 310 CMR 9.12, conduct an administrative completeness review, and issue the text for the public notice under 310 CMR 9.13(1). The Department shall hold a public hearing within 20 days of the notification date or ten days after the date of the Secretary's Final Certificate, whichever is later. The public comment period shall begin at the notification date and end no less than 30 days and no more than 60 days from the notification date. The Department shall send to the applicant, within ten days of the close of the public comment period and receipt by the Department of notification from the applicant that the public notice has been published, whichever is later, any public comment submitted within the comment period for response and may request additional information or determine the application to be complete in accordance with 310 CMR 9.11(3)(c). Any response to comments provided by the applicant shall also be distributed by the applicant to all persons that

9.11:  continued
submitted comments during the public comment period. The Department shall issue the written determination under 310 CMR 9.14(1) within 30 days of receipt of the response to comments, or a determination that the application is complete, whichever is later. The Department shall issue the final license under 310 CMR 9.14(5) within 45 days of the expiration of the appeal period or final decision, or 15 days from the date of the Governor's signature, whichever is later.
(c) For a project requiring a permit under 310 CMR 9.05(2), the Department shall, within 45 days of receiving an application with all information identified in 310 CMR 9.11(3)(a) and (b), assign a file number, make a determination of water dependency, issue a public notice under 310 CMR 9.13(1), conduct an administrative completeness review, and determine the application to be complete or request additional information. The public comment period shall be 15 days from the notification date. Within 45 days from the date the application is complete the Department shall issue a permit decision.
(3) Filing and Completion of Application.
(a) An applicant for a license or permit shall submit a written application on forms provided by the Department, signed by the applicant and the landowner if other than the applicant. In lieu of the landowner's signature, the applicant may provide other evidence of legal authority to submit an application for the project site. The application shall be prepared in accordance with all applicable instructions contained in the Department's application package. A partial application under 310 CMR 9.11(2)(b)1. requires only the information identified in 310 CMR 9.11(3)(a) and (b). If the project is a water-dependent use project, the application may be a Combined Application.
(b) The Department shall assign a file number to the project only after receipt of an application which includes the following information:
1. the names and addresses of the applicant, all landowners, any representative thereof and the abutters to the project site;
2. detailed description of the proposed project which identifies:
a. the location of the project site, and whether it lies within a DPA, ACEC, or Ocean Sanctuary; and
b. the specific use(s) of existing and proposed fill and structures and, if dredging is involved, estimates of the volume of dredged material and a description of the dredged material disposal area;
3. a set of plans containing at least the applicable information specified in 310 CMR 9.11(3)(a) through (c); the Department may accept appropriately-scaled preliminary plans in lieu of final plans certified in accordance with 310 CMR 9.11(3)(c)1., provided such preliminary plans are prepared by:
a. a Registered Professional Engineer, Land Surveyor, or Architect, as deemed appropriate by the Department; and
b. in the case of a nonwater-dependent use project requiring an EIR, a Registered Landscape Architect, unless otherwise deemed appropriate by the Department;
4. a list of state environmental regulatory programs with which the project must comply, in accordance with the applicable provisions of 310 CMR 9.33; a copy of the Notice of Intent if the project is subject to M.G.L. c. 131, § 40, and 310 CMR 10.00: Wetlands Protection, which may be provided in a Combined Application or a satisfactory explanation as to why it is appropriate to postpone receipt of the Notice of Intent to a later time prior to license or permit issuance; and a copy of any state and local approvals which must be obtained and have been obtained by the project as specified in 310 CMR 9.11(3)(c)3.;
5. any other preliminary information specified in the application instruction package;
6. payment of the application fee in accordance with the provisions of 310 CMR 9.16(1); and
7. if the project triggers M.G.L. c. 30, §§ 61 through 62H MEPA review, a copy of the Environmental Notification Form (ENF) that has been properly filed with the Massachusetts Environmental Policy Act Office.and a Certificate from the Secretary of the Executive Office of Energy and Environmental Affairs demonstrating compliance with MEPA, with the exception of a joint MEPA Application under 310 CMR 9.11(2)(b)4. For a project subject to MEPA, the Department will not hold a public hearing until the Secretary has issued a Certificate on the Final EIR.
(c) The Department shall determine an application to be complete only if the following information has been submitted:
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1. a set of final plans which are prepared in accordance with the format standards required for recording of licenses in the appropriate Registry of Deeds or Land Court for the district in which the licensed activity is to be performed; and which are certified by a Registered Professional Engineer or Land Surveyor, as deemed appropriate by the Department containing, at a minimum, the following:
a. an appropriately-scaled location map of the project site, and of any area where dredged material disposal will occur;
b. appropriately-scaled principal dimensions and elevations of proposed and existing fill and structures and, if dredging is involved, the principal dimensions of all relevant footprints, contours and slopes;
c. a delineation of the present high and low water marks, as relevant;
d. a delineation of the historic high and low water marks, as relevant and in a manner acceptable to the Department in accordance with the definitions thereof at 310 CMR 9.02;
e. references to any previous licenses or other authorizations for existing fill, structures, or dredging at the project site, and a delineation thereof as well as a delineation of any historic dredging, filling, or impoundment;
f. indication of any base flood elevation of the statistical 100-year storm event, or of any coastal high hazard area, which is located on the project site; and
g. indication of the location of any on-site or nearby state harbor lines, federal pier and bulkhead lines, federal channel lines, and public landings or other easements for public access to the water.
2. a statement as to how the project serves a proper public purpose, provides greater benefit than detriment to public rights in tidelands or Great Ponds, and is consistent with the policies of the Coastal Zone Management Program, as applicable, in accordance with the provisions of 310 CMR 9.31(2); and a description of how the project conforms to any applicable provisions of an Approved Municipal Harbor Plan, pursuant to 310 CMR 9.34(2);
3. final documentation relative to other state and local approvals which must be obtained by the project, including:
a. if the project is subject to zoning, but will not require any municipal approvals thereunder, a certification to that effect pursuant to 310 CMR 9.34(1);
b. a certification that a copy of the license application has been submitted to the planning board of each city or town where the work is to be performed, except in the case of a proposed bridge, dam, or similar structure across a river, cove, or inlet, in which case notice shall be given to the planning board of every municipality into which the tidewater of said river, cove, or inlet extends;
c.  if the project triggers review under MEPA, a Certificate from the Secretary of the Executive Office of Energy and Environmental Affairs determining that no EIR is required, or, if an EIR is required, determining that the final EIR adequately and properly complies if an EIR is required, the Certificate of the Secretary stating that it adequately and properly complies with M.G.L. c. 30, §§ 61 through 62HMEPA; and, if applicable, any Notice of Project Change and any final determination issued thereon in accordance with M.G.L. c. 30, §§ 61 through 62HMEPA;
d. a final Order of Conditions and a Water Quality Certificate, if applicable pursuant to 310 CMR 9.33, unless the application is a Combined Application, and a certification of compliance with municipal zoning, if applicable pursuant to 310 CMR 9.34(1); or a satisfactory explanation as to why it is appropriate to postpone receipt of such documentation to a later time prior to license or permit issuance; and
e. copies of all other state regulatory approvals if applicable pursuant to 310 CMR
9.33; or a satisfactory explanation as to why it is appropriate to postpone receipt of such documentation to a later time prior to license or permit issuance, or to issue the license or permit contingent upon subsequent receipt of such approvals.
4. responses to public comment submitted to the Department within the public comment period, as deemed appropriate by the Department; and adequate proof that the responses were sent to all persons that submitted comments during the public comment period; and
5. any additional plans, documentation, and other information which have been requested by the Department, or a statement by the applicant indicating that no further information will be forthcoming in response to such request.



. . . .


9.12	:  Determination of Water-dependency

. . . .

(2)	The Department shall determine a use to be water-dependent upon a finding that said use requires direct access to or location in tidal or inland waters, and therefore cannot be located away from said waters. In making this determination, the Department shall act in accordance with the following provisions.
. . . .

(c) In the case of industrial and infrastructure facilities not listed in 310 CMR 9.12(2)(b), which are dependent on marine transportation or require large volumes of water to be withdrawn from or discharged to a waterway for cooling, process, or treatment purposes, the Department shall act in accordance with the following provisions:

1. the Department shall presume to be water-dependent any alteration or expansion of a facility existing or licensed as of the effective date of 310 CMR 9.00, and any energy facility for which the proposed location has been approved by the Energy Facilities Siting Board; this presumption may be overcome only upon a clear showing that the proposed alteration or expansion or energy facility can reasonably be located or operated away from tidal or inland waters;

2. except as provided in 310 CMR 9.12(2)(c)1., the Department shall presume that any such industrial or infrastructure facility is not water-dependent; this presumption may be overcome only upon a clear showing that such facility cannot reasonably be located or operated away from tidal or inland waters.

If an EIR is submitted, the findings necessary to overcome the above presumptions shall be based on a comprehensive analysis of alternatives and other information analyzing measures that can be taken to avoid or minimize impacts on the environment, in accordance with M.G.L. c. 30, §§ 61 through 62HMEPA. If an EIR is not submitted, such findings shall be based on information presented to the Department in the application and during the public comment period thereon.

(d) In the case of an infrastructure crossing facility, or any ancillary facility thereto, for which an EIR is submitted, the Department shall find such facility to be water-dependent only if the Secretary has determined that such facility cannot reasonably be located or operated away from tidal or inland waters, based on a comprehensive analysis of alternatives and other information analyzing measures that can be taken to avoid or minimize adverse impacts on the environment, in accordance with M.G.L. c. 30, §§ 61 through 62HMEPA. If an EIR is not submitted, such finding may be made by the Department based on information presented in the application and during the public comment period thereon.

(e) In the case of a facility generating electricity from wind power (wind turbine facility), or any ancillary facility thereto, for which an EIR is submitted, the Department shall presume such facility to be water-dependent if the Secretary has determined that such facility requires direct access to or location in tidal waters and cannot reasonably be located or operated away from tidal or inland waters, based on a comprehensive analysis of alternatives and other information analyzing measures that can be taken to avoid or minimize adverse impacts on the environment, in accordance with M.G.L. c. 30, §§ 61 through 62IMEPA. If an EIR is not submitted, the Department shall presume such facility to be water-dependent. Whether or not an EIR is filed, this presumption may be overcome only upon a clear showing that the proposed facility can reasonably be located or operated away from tidal or inland waters.

. . . .
9.13 :  Public Notice and Participation Requirements
(1) Notice Requirements.
(a) Public notice shall be issued by the Department but distributed and published by the applicant. Additional public notice may be required by the Department in the event of a material change to the project from that described in the application and depicted on the draft license plans submitted therewith. The date of the public notice and, when required, the date of the public hearing, shall be determined by the Department. The applicant shall send a notice of license or permit application as described in 310 CMR 9.13(1)(c), by first class mail, return receipt, and provide proof of such notification to the Department, to:
1. the municipal official, the planning board, the conservation commission, and the harbormaster, if any, in the city or town where the project is located;
2. if the application is for a proposed bridge, dam or similar structure across a tidal river, cove or inlet, the municipal official, the planning board, the conservation commission, and the harbormaster of every municipality into which the tidewater of said river, cove, or inlet extends;
3. the Martha's Vineyard Commission or the Cape Cod Commission, if the project is located within an area subject to the jurisdiction of said Commission;
4. CZM, if the project is located within the coastal zone; DCR, if the project is located in an Ocean Sanctuary; and the Department of Fish and Game.
5. the Environmental Monitor for all projects exceeding M.G.L. c. 30, §§ 61 through 62LH, review thresholds for Waterways activities;
6. all landowners and easement holders of the project site and abutters thereto, as identified pursuant to 310 CMR 9.11(3)(b)1.; and
7. U.S. Army Corps of Engineers, New England Division.
(b) At least 45 days prior to issuance of a license, or 21 days prior to issuance of a permit, the applicant shall cause, at his own expense and at the direction of the Department, notice as described in 310 CMR 9.13(1)(c)1. through 9., to be published in one or more newspapers having circulation in the area affected by the project.
(c) Notice shall contain:
1. the name and address of the applicant and the applicant's representative, if any;
2. a description of the location of the project, including whether it is located in an ACEC, DPA, or an Ocean Sanctuary;
3. a description of the project including a listing of uses and the Department's determination of water-dependency;
4. for nonwater-dependent use projects, and for any water-dependent use project for which the Department decides to hold a hearing, the time, place and location of the public hearing and the date on which the public comment period ends;
5. for other water-dependent use projects, a statement that within 30 days of the notification date of a license application or within 15 days of the notification date of a permit application, written comments will be accepted, and that a public hearing may be held upon request by the municipal official;
6. the address where the application may be viewed, where a copy of the draft license conditions may be obtained if applicable, and where public comments regarding the application may be sent;
7. a statement that a municipality, ten citizen group or any aggrieved person that has submitted written comments before the close of the public comment period may appeal and that failure to submit written comments will result in the waiver of any right to an adjudicatory hearing;
8. the notification date, as defined in 310 CMR 9.02;
9. for applications submitted under 310 CMR 9.11(2)(b)2. and 4., the date that copies of the Department’s draft license conditions will be available seven days prior to the public hearing; and
10. an 8½" x 11" copy of the site plan, including a locus insert, of the project site.
(d) An applicant for a license, permit or other written approval pursuant to 310 CMR 9.00 and whose project is also subject to 314 CMR 9.00: 401 Water Quality Certification for Discharge of Dredged or Fill Material, Dredging, and Dredged Material Disposal in Waters of the United States Within the Commonwealth and/or 310 CMR 10.00: Wetlands Protection may provide joint public notice by appending to the notice required under 310 CMR 10.05(5): Public Hearings by Conservation Commissions or 314 CMR 9.05(3): Public Notice of an Application a statement that an application for a license, permit or other written approval pursuant to 310 CMR 9.00 is pending before the Department, provided that the joint notice contains the information required by 310 CMR 9.13(1)(c). An applicant may provide a joint public notice even if the application is not a Combined Application.
(2) Participation by CZM or DCR.
(a) Within the public comment period specified in 310 CMR 9.13(4), CZM may participate in license or permit proceedings for nonwater-dependent projects subject to federal consistency review identified in to 301 CMR 21.04: Activities Subject to Federal Consistency Review, when the Department requests CZM participation for nonwater- dependent projects in writing, or for other nonwater-dependent projects in the coastal zone, that the Secretary has issued a final MEPA Certificate specifying that CZM shall participate in such license or permit proceedings,  or when the Secretary otherwise directs CZM to participate. CZM participation is limited to those issues identified in writing to the Department in the public comment period and necessary for making a federal consistency determination, or for those nonwater-dependent projects identified by the Department in writing or by the Secretary in a final MEPA Certificate for CZM participation, or when the Secretary otherwise directs CZM to participate, as necessary to determine consistency with CZM Program policies. In license or permit proceedings for such projects, CZM shall submit a written statement to the Department as to whether the project is consistent with the policies of the CZM Program prior to issuance of the written determination, license, permit or draft thereof by the Department pursuant to 310 CMR 9.14 for its consideration. The Department shall presume that a project is consistent with CZM Program policies for projects other than those identified in 310 CMR 9.13(2)(a), and for those projects which CZM does not submit written comments during the public comment period. The Department will make a determination regarding the consistency of the project with the Massachusetts coastal zone program when issuing the license determination.	Comment by Crocker, Karen (DEP): The end of this sentence doesn’t really make sense. I know it is existing text but is something missing? Should it say “as necessary”?	Comment by Jones, Timothy M (DEP):  I think so. Pulling in Daniel and Chrissy
@Padien, Daniel (DEP) 
@Hopps, Christine (DEP) 	Comment by Padien, Daniel (DEP): @Jones, Timothy M (DEP) 

Agree this is an awkward (run on ?) sentence construction, and existing text.    I read this as a complete thought/directive, despite the sentence construction.   We could add the word “as” to the last phrase as Karen suggests for clarity.

I read this to mean the overriding regulatory limitation established by this sentence is in red below.   The intervening text further limits the scope of CZM participation.

CZM participation is limited to those issues identified in writing to the Department in the public comment period and necessary for making a federal consistency determination, or for those nonwater-dependent projects identified by the Department in writing for CZM participation, or when the Secretary otherwise directs CZM to participate, necessary to determine consistency with CZM Program policies.
	Comment by Jones, Timothy M (DEP): Thanks, will add “as”
(b) Within the public comment period specified in 310 CMR 9.13(4), DCR, for projects in an Ocean Sanctuary, may notify the Department in writing that it intends to participate in license or permit proceedings. DCR’s notice shall identify issues relevant to the Ocean Sanctuaries Act, M.G.L. c. 132A, §§ 13 through 16 and 18, and participation shall be limited to identified issues. A copy of any such notice shall be sent to the applicant. If DCR files such notice, the Department shall give DCR an opportunity to participate in all meetings between the applicant and the Department concerning issues identified in the notice. If DCR has filed a notice of participation regarding a license or permit proceeding, DCR shall prepare a written statement as to whether the project complies with M.G.L. c. 132A, §§ 13 through 16 and 18, the Ocean Sanctuaries Act, prior to issuance of the written determination, license, permit, or draft thereof by the Department pursuant to 310 CMR 9.14. The Department shall presume that a project is consistent with the Ocean Sanctuaries Act unless DCR submits a notice of its intent to participate and written comments during the public comment period.


(3) Public Hearing
(a) For nonwater-dependent use projects, the Department shall hold a public hearing in the city or town in which the project is located.
(b) For water-dependent use projects, the municipal official in the city or town in which the project is located may, within the public comment period specified in 310 CMR 9.13(4), request that the Department conduct a public hearing on the application. If such a request is filed, a hearing shall be conducted in said municipality if reasonable arrangements for such hearing are made by the municipality.
(c) The Department may conduct a public hearing on a project for which a hearing is not otherwise required. Any person requesting that the Department exercise its discretion to conduct such hearing must file a written request, including a statement of reasons, within the public comment period specified in 310 CMR 9.13(4).
(d) In the event that the project requires a federal action which is subject to CZM federal consistency review under 301 CMR 21.00: Coastal Zone Management Program Federal Consistency Review Procedures and CZM determines a public hearing related to consistency certification is appropriate pursuant to 301 CMR 20.04: Consistency Review of Federal Actions with Coastal Effects, CZM and the Department may conduct a joint hearing. The Department may also conduct joint hearings on the project with the US Army Corps of Engineers.
(e) The public hearing shall be noticed in accordance with 310 CMR 9.13(1), and shall be scheduled no later than 20 days after the notification date. For projects requiring an EIR, such public hearing generally will occur after issuance by the Secretary of a Certificate stating that the final EIR adequately and properly complies with M.G.L. c. 30, §§ 61 through 62HMEPA, unless otherwise deemed appropriate by the Department.

. . . .
9.16:  Fees
(1) Application Fee. An application fee shall be charged in accordance with the accompanying fee schedule (Table 1) per application for a determination of applicability, license, permit, amendment, interim approval, General License Certification or certificate of compliance. An application fee is non-refundable and shall be paid at the time of submission of the original application or Certification, by check or money order made payable to the Commonwealth of Massachusetts, DEP.

. . . .

9.16:  continued

TABLE 1 - FEES

	Application Type
	Permit Code
	Fee Reg Citation (310 CMR 4.00)

	Determination of Waterways Applicability
	WW04
	4.10(8)(d)

	General License Certification
	WW24
	4.10(8)(f)(2)

	Test Project Permit
	WW25
	4.10(8)(f)(3)

	Combined Application with Water Quality Certification and/or Notice of Intent
	WW26
	4.10(8)(1)

	Combined Application for Amendment with Water Quality Certification
	WW27
	4.10(8)(l)(1)

	Chapter 91 Waterways License - Water-dependent 1
	

	Water-dependent Residential Project, accessory to a residential use of four units or less
	WW01a
	4.10(8)(a)

	Other Water-dependent Use Projects
	WW01b
	4.10(8)(a)

	Water-dependent License with extended terms
	WW01c
	4.10(8)(a)

	Chapter 91 Simplified License
	
	

	Water Dependent Use of Small Structures, Accessory to Residence
	WW06
	4.10(8)(f)

	Renewal, Water-dependent Use of Small Structures, Accessory to Residence
	WW12
	4.10(8)(f)(1)

	Chapter 91 Waterways License - Non Water-dependent
	

	Partial Initial Application - Non Water-dependent Residential four units or less
	WW14a
	4.10(8)(a)(1)

	Partial Initial Application - Other Non Water- dependent Use Projects
	WW14b
	4.10(8)(a)(1)

	Partial Initial Application Non Water-dependent Use Project with Extended Terms
	WW14c
	4.10(8)(a)(1)

	Full Initial Application - Non Water-dependent Residential Use, four units or less
	WW15a
	4.10(8)(a)(2)

	Full Initial Application - Other Non Water- dependent Use Projects
	WW15b
	4.10(8)(a)(2)

	Full Initial Application Non W-D Use Project with Extended Terms
	WW15c
	4.10(8)(a)(2)

	Application for License within an Approved Municipal Harbor Plan - Residential Non Water- dependent Project, four units or less
	WW16a
	4.10(8)(a)(3)

	Application for License within an Approved Municipal Harbor Plan, Other Non Water- dependent Projects
	WW16b
	4.10(8)(a)(3)

	Application for License within an Approved Municipal Harbor Plan, Non Water-dependent Use Project with Extended Terms
	WW16c
	4.10(8)(a)(3)



1	Except for facilities subject to 310 CMR 9.16(3)(b)(2), for which the applicable fees shall be the same as those listed for license with extended terms


9.16:  continued

TABLE 1 - FEES (continued)
	Application Type
	Permit Code
	Fee Reg Citation (310 CMR 4.00)

	License Application with joint MEPA application, Residential Non Water-dependent Projects, four units or less
	WW17a
	4.10(8)(a)(4)

	License Application with joint MEPA application, Other Non Water-dependent Projects
	WW17b
	4.10(8)(a)(4)

	License Application Non Water-dependent Use Project with joint MEPA application and extended terms
	WW17c
	4.10(8)(a)(4)

	License or Permit Amendment
	
	

	Chap 91 Amendment; Residential Water-dependent Use Project, four units or less
	WW03a
	4.10(8)(c)

	Chap 91 Amendment; Other Water-dependent Use Projects
	WW03b
	4.10(8)(c)

	Amendment; Residential Non Water-dependent Use Project, four units or less
	WW03c
	4.10(8)(c)

	Amendment; Other Non Water-dependent Use Projects
	WW03d
	4.10(8)(c)

	Amendment to License with extended terms
	WW03e
	4.10(8)(c)

	Certificate of Compliance
	
	

	Certificate of Compliance: Water-dependent
	WW05a
	4.10(8)(e)

	Certificate of Compliance: Non Water-dependent
	WW05b
	4.10(8)(e)

	Certificate of Compliance: License with Extended Terms
	WW05c
	4.10(8)(e)

	Tidewater Displacement Fee (per cubic yard)
	Rate
	

	Water-dependent Projects
	$2.00
	

	Non Water-dependent Projects
	$10.00
	

	Licenses with Extended Terms
	$10.00
	

	Any Small Scale Project under 310 CMR 9.10
	N/A
	

	Occupation Fee2 (per square yard of land held by the Commonwealth)
	Rate
	

	Water-dependent Projects
	$1.00 x term of license

	Non Water-dependent Projects
	$2.00 x term of license

	Licenses with Extended Terms
	Appraisal

	Simplified License per 310 CMR 9.10
	$1.00 x term of license



2	The fee is calculated by multiplying the dollar rate shown by the length of the license term, in years, and by the area of occupied land held by the Commonwealth. This is a fixed fee for the term of the license and is assessed on a lump sum basis, except as provided in 310 CMR 9.16(3)(d)
. . . .


9.20: Authorization of Emergency Actions

. . . .

(6) No work authorized under an emergency approval pursuant to 310 CMR 9.00 may be undertaken without emergency authorization under M.G.L. c. 131, § 40 and 310 CMR 10.00: Wetlands Protection and M.G.L. c. 30, §§ 61 through 62HMEPA, where applicable.

. . . .

    9.21:  Variances

. . . .
(2) Procedure
. . . .
(c) For projects for which an EIR will be prepared in accordance with M.G.L. c. 30, §§ 61 through 62HMEPA, the information required pursuant to the provisions of 310 CMR 9.21(2)(a)1. through 7., should be included in the EIR if the need for a variance is reasonably foreseeable. If the variance issue was addressed in the final EIR, the Commissioner shall presume that the description of alternatives contained therein satisfies the requirements of 310 CMR 9.21(2)(a)2. Notwithstanding this presumption, the Commissioner may require any modification of the project reasonably within the scope of an alternative within the final EIR.

. . . .

9.31:  Summary of License and Permit Requirements

. . . .
(3) Rebuttal of Presumptions. The presumptions of 310 CMR 9.31(2) may be overcome only if:
(a) the basic requirements specified in 310 CMR 9.31(1) have not been met; or
(b) a clear showing is made by a municipal, state, regional, or federal agency that requirements beyond those contained in 310 CMR 9.00 are necessary to prevent overriding detriment to a public interest which said agency is responsible for protecting; in the case of a project for which a final EIR has been prepared, the presumption may be overcome only if such detriment has been identified during the M.G.L. c. 30, §§ 61 through 62H MEPA review process.
. . . .


   9.33:  Environmental Protection Standards

(1) All projects must comply with applicable environmental regulatory programs of the Commonwealth, including but not limited to:
(a) Massachusetts Environmental Policy Act, M.G.L. c. 30, §§ 61 through 62H MEPA and 301 CMR 11.00: MEPA Regulations.

. . . .

9.57:  Approved Municipal Harbor Plans

(1) The following Municipal Harbor Plans are Approved Municipal Harbor Plans:
(a) East Boston Waterfront District Municipal Harbor Plan (July 15, 2002, as renewed and amended on December 17, 2008, March 4, 2009, and August 2, 2012);
(b) Fort Point Downtown (Boston) Municipal Harbor Plan Phase I (October 10, 2002, as renewed on February 12, 2013);
(c) Fort Point Downtown (Boston) Municipal Harbor Plan Phase II (March 8, 2004, as renewed on April 9, 2014);
(d) Harborpark (Boston) Plan (May 22, 1991, as renewed and amended on July 29, 1999, October 12, 2006, and April 4, 2008);
(e) South Boston Waterfront District Municipal Harbor Plan (December 6, 2000, as renewed and amended on December 31, 2002, October 22, 2009, and December 21, 2016);
(f) Cohasset Municipal Harbor Plan (November 25, 2020);
(g) Central Waterfront (Everett) Municipal Harbor Plan (February 10, 2014);
(h) Gloucester Municipal Harbor Plan and DPA Master Plan (July 6, 1999, as renewed and amended on December 11, 2009 and December 19, 2014);
(i) Lynn Municipal Harbor Plan and DPA Master Plan (June 28, 2010, as renewed and amended on November 25, 2020);
(j) Nantucket and Madaket Municipal Harbor Plan (December 21, 2009);
(k) New Bedford Fairhaven Municipal Harbor Plan and DPA Master Plan (September 24, 2002, as renewed and amended on June 14, 2010);
(l) Provincetown Harbor Management Plan (May 4, 1999, as renewed and amended on February 29, 2012 and April 10, 2019);
(m) Salem Municipal Harbor Plan and DPA Master Plan (June 24, 2008);
(n) Hull Harbor Plan (February 14, 2000);
(o) South Coastal Harbor (Chatham) Management Plan (August 19, 1994, as renewed on July 23, 1999, October 21, 2005, and May 12, 2015);
(p) Edgartown Municipal Harbor Plan (October 2, 1997, as renewed on April 30, 2003); and
(q) Chelsea Municipal Harbor Plan and Designated Port Area Master Plan (April 1, 2022).

. . . .

REGULATORY AUTHORITY

310 CMR 9.00: M.G.L. c. 21A, §§ 2, 4, 8 and 14; M.G.L. c. 91, §§ 1 through 63; M.G.L. c. 91, § 18.
