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BACKGROUND

A. The Colorado Performance Assurance Plan (CPAP),
Deci sion No. R01-997-1 (CPAP Order) in Docket No. O01I-041T, is
anong the prerequisites for this Commssion to endorse Quest
Corporation’s (Qnest) § 271 application to the Federal
Comruni cations Comm ssion (FCC). The CPAP Order, numiled on
Septenber 26, 2001, allowed parties to file Mtions to Mdify
t he CPAP and responses to the sane.

B. Qnest, AT&T Conmunications of the Muntain States
(AT&T), WorldCom Inc., on behalf of its regulated subsidiaries
(Worl1 dCom), Time Warner Telecom of Colorado LLC (Tine Warner)
and XO Col orado, Inc. (XO, jointly, and the Colorado Ofice of
Consuner Counsel (OCC) filed notions to nodify the CPAP and

responses to the sane.



C. Quwest filed its Response to the notions to nodify one
day late and noved for leave to late-file. No party responded
to this notion.

D. Qnest Corporation noved for |eave to supplenent record
on COctober 25, 2001, and attached its supplenent. Wor | dCom
Time Warner and XO objected to the suppl enent. Qnest’ s Mbdtion
for Leave to Suppl enment Record is denied.

E. Thi s Deci sion addresses the Requests for Mdification
raised by the respective parties. The Decision follows a
simlar format as the CPAP Oder: a brief synopsis of the
requested nodification is given, and a synopsis of the decision.
Next, there is a recitation of the argunments in support of and
agai nst the nodification, and ny reasoning for the accepting or

denying the requested nodification.

I'1. 1 NTRODUCTI ON

A. The CPAP in its substance and execution |argely tracks
with the Final Report and Recommendati on of the Special Mster
The participants in this docket display general agreenment on the
structure and principles of the CPAP

B. By this stage, the issues participants seek to nodify
are not “big picture,” fundanental elenents of the CPAP
Rather, the Mdtions to Mdify seek interstitial changes to the

CPAP, or clarification of how it wll function. This Order



nodi fies and clarifies the CPAP where warranted. Fundanentally,
however, this Oder reaffirns the integrity of the initial
reconmended CPAP from the Special Master, as nodified by
Deci sion No. R01-9971. This final recomended CPAP, enbodied in
the SGAT | anguage of Attachnment A, represents this Comm ssion’s
best effort — with anple input fromall parties — to ensure that
Qunest perfornms its interconnection and unbundling obligations
under the Act after receiving in-region, interLATA authority
under § 271

C. Based on the outconme of requested nodifications, new
recoormended SGAT | anguage acconpanies this Decision as
Attachment A. This now beconmes the operative SGAT | anguage
Qnest must adopt before | will recommend to this Conm ssion that

it certify 8 271 conpli ance.

I11. #l SSUE- BY- | SSUE DI SCUSSI ON

A. Request 1:

Qnest seeks nodification of the effective date of the CPAP
Qwvest Motion at 24; Decision at 16. Wor | dCom and AT&T
contend that inplenenting the CPAP pre-8 271 approval woul d
provi de t he necessary experi ence to addr ess t he
effectiveness of and to refine the CPAP, if required.
Wor | dCom Response at 2-3. AT&T Response at 3-4.

1. Deci si on
a. The CPAP will not take effect until § 271

approval is granted by the FCC | grant the requested



nodi fi cati on. Mock reports will still be required pre-8§ 271
approval .

b. The effective date will be specified in the
Reconmmended SGAT | anguage as fol |l ows:

18.0 Effective Date, Reviews and Termination

18.1 The effective date of the CPAP will be the date on which Qwest obtains § 271 approval
from the FCC for Colorado.

18.2% Reviews of the CPAP occur every six months, commencing with the effective date of the
CPAP. Under the six-month CPAP review process, a Commission staff person shall submit a
report to the Commission at the five month mark to recommend a series of changes, if any, to
the CPAP, noting which of those were agreed to by all parties and which were contested.

2. Di scussi on

a. Qnest argues that the CPAP should require
nock reports only and that it would be untinely and unproductive
for other provisions of the CPAP to go into effect before § 271
approval from the FCC. Qnest acknowl edges that nonetary
penalties will not be assessed until Quest’s 8 271 application
is granted and does not object to providing nock reports pre-8
271 approval. Qwest objects to any other provisions of the CPAP
becom ng effective before 8 271 approval. Qnest contends that
it cannot know what the CPAP requirenments are until the
Comm ssion acts on the parties’ notions for nodification. Qnest
further contends that a nunber of ongoing activities that result
in changes and inprovenents to Qwest’s processes would be
inpeded if provisions of the CPAP, other than the nock

reporting, are allowed to go into effect pre-8 271 approval.



Qnest requests the effective date be changed to the date of the
§ 271 approval by the FCC so that Qwmest is not subject to the
provi sions of the CPAP, except the requirenent to provide nock
reports.

b. Wor|l dCom suggests that Qwest follow the
requi rements of Decision No. R01-997-1, unless and until that
decision is nodified. AT&T indicates that the requirenments of
the CPAP will be known when there is a Final Oder on the CPAP.
Wor |l dCom contends that a six-nonth review occurring before § 271
approval could address the effectiveness of data collection and
reporting and would denonstrate the penalties Qwest would have
paid if the CPAP was fully operational. AT&T asserts that
i npl ementation of the CPAP pre-8 271 approval will allow for the
CPAP to be corrected if it is not running snoothly. Bot h
Worl dCom and AT&T recommend the effective date should remain
unchanged.

C. There is no principled reason to prefer one
CPAP start date over another. Starting the CPAP now, as the
CPAP Order decided, allows the six-nonth review process to start
earlier and gets the parties’ attention directed to the CPAP s
practical functioning. These are salutary things. It |ikew se
moves up the annual audit of the Perfornmance Measurenent and
Reporting System Whet her accelerating these dates is a good

thing or not for a given constituency — Qmest or CLECs - really



depends on what one thinks the anticipated results from the six
mont h revi ew and annual audit will be.

d. For instance, if CLECs anticipate the audit
and review will lead to nore exacting standards being applied to

Qwvest, then they will prefer starting the clock on these audit

functions wearlier; vice-versa for Quest. However, if one
anticipates the opposite wll happen, the CLECs wll nove to
postpone and Qwest wll want to hasten the CPAP' s review

peri ods. Ri ght now, of course, neither assunption can be nade.
Therefore, parties should be indifferent to when the CPAP
starts, except insofar they believe the current CPAP “m sses the
mar k” and needs to be nodifi ed.

e. On the CGoldilocks scale, | believe that the
CPAP is neither too hard nor too soft, but just right.
Therefore, | have no inherent preference for starting the CPAP
cl ock sooner or later.* But there are sone reasons that support
a delay in the CPAP' s effective date.

f. Post poning the CPAP's effect wuntil § 271
approval allows a longer lead tinme for parties to becone
famliar with the workings of the CPAP and allows the nock

reporting, arguably the nobst inportant aspect to be worked out

! Indeed, it makes no apparent sense to me why Qeest woul d necessarily
want to postpone the CPAP' s start date. If the CPAP's flaws that are Qwest-
harm ng beconme apparent before nonetary penalties kick-in, then | would think
that Qnest would prefer to get the review clock underway sooner.

10



in this “trial run,” to receive exclusive focus. A final reason
for postponing the CPAP is that there is sinply too nuch going
on right now in this proceeding for the CPAP to get the
attention it needs.

g. Qwest’s legal objection to the CPAP also
warrants sone comment. Qwest asserts that there can be no CPAP
until it is formally made a part of the Qmest SGAT by Quwest
putting it there. This is a not an insignificant objection to
the possible start date of +the CPAP. In light of this
Commi ssion’s view that the source of its authority to require
the CPAP and its extra-state-jurisdictional renedies derives
fromthe CPAP' s “voluntary” nature, then there is no authority
for the CPAP to begin working until Qmest has incorporated it in
t he SGAT.

h. But the legal objection is not ultimtely
correct. For one, the CPAP |anguage could be fashioned to
acknowl edge work done prior to its actual adoption in the SGAT.
Qnest is also required to file a conplete SGAT, including the
CPAP, on or before Novenber 30, 2001. Therefore, the CPAP could
be made effective by the terns of the SGAT by Novenber 30, 2001.

i The practical difficulties, however, drive
me to postpone the CPAP' s effective date. | do not think that
Col orado Commi ssion Staff -- anmong others —- can devote the

time and attention to the CPAP to be ready for the six nonth

11



review by February 26, 2002.2 | also believe that the CPAP is
too inportant to take a back seat to the probable frenzy of work
that will acconpany the filing of a 8 271 application with the
FCC. Therefore, | think that all parties will be better off if
the CPAP's full-effectiveness 1is postponed until Qwest 1is
actually granted 8 271 authority.
J - Mock reporting will still begin before full

CPAP i npl enment ati on. The first nock report is due on the |ast
busi ness day of the nonth after Qwmest files the conplete SGAT.
The remainder of the CPAP s aspects, and the associated dates
for reviews and audits, wll not begin until § 271 approval.
New CPAP |anguage reflecting this change is contained in
Attachnent A.

B. Request 2

Qnest requests nodification of 8 14.1 to identify changes

that can be nade by Qwest to the Performance Measurenent

and Reporting System wi thout obtaining approval. Qnest

Motion at 4-7 and Attachment B. Deci si on at 25-28.

Reconmended SGAT at 88 14.1, 14.2, and 14.3. AT&T Response
at 4-5. WrldCom Response at 3-4.

1. Deci si on

a. SGAT 88 14.3 and 18.9 shall be refashioned
to provide nore clarity on what and how CLEC-affecting changes

may be nmade by Qwest.

2 | ndeed, recent schedules for the ROC OSS test indicate that the KPMG
Final Report may not be “final” before this date!

12



b. Specifically, language will be added to the
Reconmended SGAT as fol |l ows:

14.3 Qwest shall obtain approval fer from the Commission, or from the Change Management
Process forum, or other industry forum prior to implementing any CLEC-affecting changes to the

performance measurement and reportlng system l-f—a—Fede&gned—Ghange—Management

Any CLEC affectlnq chanqe to the CPAP |ncIud|nq the PIDs, the

underlying data coIIectlon reporting, and payment calculations must go tirough one of two
processes. Either:

Qwest can bring these changes to an industry forum, such as the Change Management
Process (CMP), for discussion. If agreement is reached, then Qwest will file the change
with the Commission, in a compliance-type filing. The Commission will not issue a
decision on these items, but they will simply be incorporated into the CPAP; or

Owest will make an application-like filing with the Independent Monitor for changes that
have not been agreed to at an industry forum either because agreement could not be
reached, or because Qwest did not present the change to the forum. Parties will be
allowed to comment and a record will be established. The Independent Monitor will then
issue a formal decision on whether the change will be allowed as part of the CPAP.

If Qwest fails to obtain approval for any CLEC-affecting change, it shall pay a $1000 fine for
each affected CLEC. This fine shall be paid directly to the affected CLECs. This payment shall
not count against the cap described in Section 11.1.

18.9 If Qwest or CLEC wishes to modify a PID outside of the six-month review process set
forth in this plan, the change must be approved by the Independent Monitor and then also
approved by the Commission. The Independent Monitor and the Commission shall be more
likely to allow appreve the change if it has been approved by another forum such as the ROC or
CMP {f-PliDs-are-ultimately-included-withinthe-scope-of CMP) (See section 14.3). PID changes
that have not been approved by one of tese two forums or their future equivalent shall be
unlikely to be approved outside of the six-month review process or the three-year review.

2. Di scussi on
cC. Qnest argues that the reconmended SGAT
| anguage would restrict Qmest from changing the Performance
Measurenment and Reporting System to correct for inaccuracies in

reporting wthout either obtaining approval or incurring

13



penal ti es. Qnest further argues that any changes nade to its
data gathering, <calculation and reporting systens could be
interpreted to be CLEG affecting requiring Conm ssion approval.
Qnest contends that it has no way of avoiding fines if it
di scovers a change is required in the underlying data to self-
correct an inaccurate report. A fine of $1,000 per affected
CLEC would be inposed for making any non-approved change in
under | yi ng dat a. A fine mght be inposed for not neking a
change to underlying data if an audit revealed an inaccurate
report. Qnest asserts that having to obtain approval before
making this type of CLEGaffecting change would restrict its
ability to conduct business and neet regulatory requirenents.
Qnest requests 8 14.1 of the recomended SGAT be nodified to
state that Qwest nmay nmake changes to the wunderlying data
coll ection and gathering process inplenenting its neasurenment or
reporting systenms so long as the performance neasurenents are
i npl emented as required. Alternatively, if 8 14.1 is not
nodified to renove the restriction, Qwest requests a list to be
added to the SGAT | anguage that woul d specify changes that would
not be considered CLEC- affecting.

d. AT&T asserts that a paynent-affecting change
shoul d require Conmm ssion approval. Wor | dCom and AT&T contend
that Qmest should not be allowed to make changes w thout

approval, which would allow CLECs an opportunity for input.

14



They request <changes not be made to the recomended SGAT
| anguage for the CPAP.

e. | have sone synpathy for the concerns Quest
brings up here. This is a difficult balance between retaining
Qwvest’s ability reasonably to nake changes to its processes and
CLECs need for certainty and advance notice of the sane. \Were
the equipoise |lies between these concerns is unclear and
probably varies fromsituation to situation

f. The best solution | can cone up wth is
sinply to set a process in place to handle these changes. The
process | adopt for the CPAP is as follows:

(1) Any CLEG affecting change to the CPAP,
including the PIDs, the underlying data collection, reporting,
and paynent cal cul ations nust go through one of two processes.
Ei ther:

?? Qnest can bring these changes to an industry forum such as
t he Change Managenent Process (CWP), for discussion. If
agreenent is reached, then Qwest will file the change with
the Comm ssion, in a conpliance-type filing. The Conmm ssion

will not issue a decision on these itens, but they wll
sinply be incorporated into the CPAP;, or

?7? Qnest will make an application-like filing wth the
| ndependent Monitor for changes that have not been agreed
to at an industry forumeither because agreenment coul d not
be reached or because Qmest did not present the change to
the forum Parties will be allowed to comment and a record
will be established. The I ndependent Mnitor will then
i ssue a formal decision on whether the change will be
al l owed as part of the CPAP

15



This should give Qrvest nore |atitude to nake necessary, even
CLEC- af fecting, changes wi thout having to seek pre-clearance for
every change.

g. The next issue is the nmurky definition of
“CLEC-affecting.” | am not opposed to a list of “safe harbor”

changes that Qmest can nmake wthout being CLEG affecting.

However, | hesitate to endorse the Qwest |ist of “safe harbor”
changes w thout CLEC input. For now, the general principle wll
have to do: Qnest cannot make CLEC-affecting changes w thout

pre-vetting it through the CMP (or a related body), or the
| ndependent Monitor.

h. Over time, wth actual experience of the
CPAP, | would anticipate the <contours of *“CLEG affecting”
changes can and will be better defined, to both Qwest’s and the
CLECs benefit. Until then, it will be left to the Independent
Monitor to referee when inpermssible CLEC-affecting changes
take pl ace. | do not foresee this becom ng the black hole of

liability that Qwest fears. For one, the prudent judgnent of

the I ndependent Monitor should avoid needlessly onerous
interpretations of “CLEG affecting.” Second, a liability-averse
Qvest will err toward pre-vetting any contenplated changes

through the CWP (or a related body) or |ndependent Monitor.
After experience with the type and variety of changes that m ght

be nmade, some reasonable comerci al under standi ng shoul d

16



eventual ly take root between the parties about what changes can
and cannot be unilaterally made by Quest.:3
C. Request 3
Qnest urges the Conmission to inpose a one year noratorium
on a CLEC requesting a mni-audit if the auditor does not
identify any non-conformance in the previous nmini-audit..
Qwvest Motion at 7-11. Deci sion at 30-32. Reconmended SGAT
at 88 14.11, 14.12, and 14.13. AT&T Response at 5-7.
Wor | dCom Response at 4-5.

1. Deci si on
The duty of good faith and fair dealing always exists between
parties’ dealing with one another. See 47 U S.C. 8§ 251(c)(1),
47 C.F.R 88 51.301(a), (b). The remai nder of the mni-audit
procedures will remain in place. Qwest’'s suggested change to
CPAP § 14.11 is accepted and is as fol |l ows:

14.11 The scope of the CLEC mini-audit allowed under this CPAP is limited to the relevant
measures and submeasures that were the subject of er and determined to be suspect, through
the Qwest-CLEC data reconciliation process.

2. Di scussi on
a. Qnest argues that the six nonth noratorium
on a CLEC s requesting a mni-audit if the auditor does not
identify any non-conformance in the previous mni-audit is too
| eni ent. Qnest also argues that CLECs should be required to
work in good faith with respect to data reconciliation. Qnest

contends that the mni-audit requirenents of the CPAP are nore

31 would expect that a sinmilar acconmopdation m ght take place over tinme
with the level of detail and the extent of the change log that Qwest nmnust

keep. See Decision No. R01-997-1, M7 I1I11.B.2.d. at pp. 26-27. The
Commi ssion begins with the presunption that a naxi num degree of information
shoul d be kept and shared. If conmercial experience denonstrates otherw se—

for instance, that the mnutely detailed change | ogs are of no val ue—then by
all nmeans the CPAP requirenent should be revised.

17



stringent than those envisioned by the Special Master and the
mni-audit requirenments of perfornmance assurance plans approved
by the FCC and other state regulators. Qwest requests that the
recormended SGAT | anguage be changed to the language in the
Special Master’s Final Report and Recommendati on. Qnest al so
requests changing the “or” in 8§ 14.11 to “and.” Qwest argues
that a CLEC should not be able to request a mni-audit on an
issue that, while not raised, was determned to be suspect
during data reconciliation.

b. AT&T and Wrl dCom contend t he CPAP
[imtations on mni-audits are adequate and would prevent
frivolous requests for audit. AT&T asserts that the CPAP is not
nore stringent than other approved plans. Both parties state
that the | anguage on this matter should not be changed.

C. The current CPAP mni-audit provisions, 88§
14.0 et seq., represent a reasonable balance between CLECs
deserving accurate performance data and unduly burdening Quest
with costly and unnecessary audits. Actual experience with the
m ni -audit process will have to bear out the truth or falsity of
Qwest’s concerns of its over-use to no good end. The mni-audit
process and noratorium represents a first cut at striking a
bal ance. | do nonetheless agree with Qwest’s proposed change to
§ 14.11 to require that CLECs raise the mni-audit topic issue

during data reconciliation.

18



d. This specific concern |eads to some general
comrents on the parties’ requested nodifications. In many
cases, the party requesting nodification recites a parade of
horribles that m ght occur unless the CPAP is altered. Fears of
abuses by parties, exploitation of open-ended provisions, or
structural flaws that wll result in drastic over- or under-
enforcenent are a few of the reasons alleged for nodifying the
current CPAP. To be sure, some of the concerns seem pl ausi bl e,
but at this point they remain hypothetical. Because of the |ack
of record evidence concerning actual comrercial harm the CPAP
remains a best, informed guess at getting the incentives right
for conpetitive entry in Colorado. At nany |evels, however, it
remains a guess. The CPAP will have to be fine-tuned based on
actual experience with its functioning. If some of the alleged
horribles cited by parties here do cone true, the Conm ssion
will not hesitate to nmake appropriate changes at the six-nonth
revi ew.

e. Qwvest’s nini-audit concerns are a case-in-
poi nt of hypothetical, but plausible, concerns that may require
CPAP revision if those concerns bear out. I f, indeed, CLEGCs,
collectively or singly, use the mni-audit process to inflict
countless, marginally effective mni-audits on Qwest, then |
woul d expect two things to happen: first, the |Independent

Monitor would shut down this manifest abuse of process; second,

19



the Conmm ssion would revise the CPAP at the six-nonth review to
prohi bit abuse of the mni-audit procedures. But this is the
real mof specul ati on.
D. Request 4
Qnest requests that it be allowed, at a minimnum to apply
bill credits to CLECs who are nore than 30 days past due on
any non-di sputed charges. Qmest Mtion at 11-13. Deci si on

at 42-43. Recommended SGAT at 8§ 12.2. AT&T Response at 7-
8. Woirl dCom Response at 5-6.

1. Deci si on
a. Qnest shall continue to be obligated to nake
paynents in cash, but shall be able to apply bill credits
against CLECs who are nore than 90 days past due for non-
di sput ed char ges.
b. The | anguage for the recomended SGAT shall
be as foll ows:

12.2  All payments shall be in cash. Qwest shall be able to offset cash payments to CLEC
with a bill credit applied against any non-disputed charges that are more than 90 days past due.

2. Di scussi on
a. Qnest contends that it should not be
required to pay cash for penalties. Qnest argues that bill

credits instead of cash paynent for penalties provide incentive

to CLECs to pay their bills on tine. Qnest  requests
nodi fication of the requirenent to make cash paynents. Qnest
requests that it be allowed, at a mninum to apply bill credits

20



to CLECs who are nore than 30 days past due on any non-di sputed
char ges.

b. AT&T and WorldCom assert t hat penal ty
amount s awarded under CPAP should not be a solution to any bil
col l ection problenms Qwest is experiencing. Both parties suggest
that Qmest should take appropriate collections or dispute
resolution action to collect on unpaid CLEC bills. Wor | dCom
al so notes that Conm ssion rules do not specify when a whol esal e
bill is considered to be past due. Wor | dCom and AT&T oppose
any nodification of the cash paynent requirement for penalties.

C. | adopted the cash paynent system to make

CPAP paynents straightforward and to keep them from getting

tangled up in billing disputes. | still believe that cash
paynents are superior. Neverthel ess, the CPAP and CLECs’
paynment of wholesale bills are not wholly wunrelated. For

i nstance, unpaid CLEC bills should presumably be reflected in
whol esale rates, as Qwest is entitled to recover a premum in
those rates for its risk of |oss. Li kewi se, Qwmest is not
obligated to debt-finance CLECs through unpaid bills on the one
hand, while paying them CPAP penalties on the other. I
therefore will allow Qwvest to credit CPAP penalties for bills
that are nore than 90 days past due.

d. Wrl dConis objection that there is no

Commi ssion rule prescribing when a paynent is past due is
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unavai l i ng. | refuse to believe that conventions on when
paynents are due for whol esal e services do not already exist. |
woul d particularly expect an entity |ike WrldCom that has
relations to ILECs in its |IXC capacity to have evolved bill
paynent due date conventions. These conventions wll supply the
relevant netric for when paynents are nore than 90 days past
due.
E. Request 5

Qnvest asserts that paynent escalation for non-confornmance

must be limted. (Qmest does not request any specific
change.) Qmest Mtion at 13-17. Decision at 60-61.
Recommended SGAT at 8§ 8.2. AT&T Response at 8-11.

Wor | dCom Response at 6-7.

1. Deci si on
I decline to nodify the current paynent
escal ati on process.
2. Di scussi on
a. Qunest asserts that the CPAP provision
allowing the |Independent Mnitor to perform a root-cause
anal ysis of repeated nonconformance better acconplishes the sane
objective as unlimted escalating paynents. Qnest specul ates
that unlimted escalating paynents allow CLECs unlimted
financial opportunities because poorly-defined PIDs could be
gamed by CLECs.
b. AT&T contends that Qnest has mde an

argunent for the CPAP to becone effective pre-8 271 approval
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because there would be an opportunity to refine the PIDs before
penalties go into effect. AT&T also contends that, as
experi ence has been gained through the ROC OSS testing process,
Qnest has had opportunities to refine the PIDs. AT&T argues
that, if the PIDs are considered to be adequate for neasuring
performance to receive 8 271 approval, then the PIDs should be
consi dered adequate for perfornmance assurance purposes. AT&T
and Worl dCom assert that the CPAP contains adequate deterrents
to prevent CLECs from gamng the plan. AT&T and Worl dCom
conclude the unlimted paynent escalation provision should not
be changed.

cC. Qwest cites tw perils from the CPAP s
current escal ation process: one, poorly-defined PIDs can result
in transfer paynents from Qwmest to CLECs that serves no
deterrent function and msallocates resources; two, the ability
of CLECs to gane flawed PI DS.

d. Qnest’s concerns do not necessarily |lack
nmerit, but they are wholly hypothetical. I f actual experience
with the CPAP reveals “bad PIDs” resulting in escalation
paynments wholly disproportionate to the comrercial harm to
CLECs, this Commission will not hesitate to nake appropriate
changes to the CPAP.

F. Request 6

Qrest requests nodification to elimnate any rollover of
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paynment anounts that exceed the $100 mllion annual cap to

future years. Qnest also requests nodification to limt
assessnent of penalties not specified in the CPAP. Qunest
Motion at 17-19. Decision at 61-64. Recomended SGAT at
88 11.2 and 11.3. AT&T Response at 11-12. Wor | dCom

Response at 7.
1. Deci si on

| decline to nodify the “rolling forward” feature
of the plan.

2. Di scussi on

a. Qnest contends that its future liability
should be limted. Qnest argues that the CPAP requirenent to
carry forward deferred penalty paynents into the next year is at
odds with the $100 mllion annual cap provision. Qwmest contends
t hat ot her perfornmance assurance plans approved by the FCC adopt
caps on liability. Qmest requests the recommended SGAT | anguage
for the CPAP be nodified to nake clear that rollover of deferred
anounts expires at the end of each cal endar year. Qnest al so
seeks nodification of 8 11.2 to renove |anguage which Qnest
asserts inplies that the Independent Mnitor has authority to
assess penalties not specified in the CPAP.

b. AT&T <contends that the cap and deferred
penal ty paynent provisions in the CPAP bal ance Qvest’s desire to
cap its nonetary requirenment against AT&T's desire to receive
full penalty paynent. AT&T opposes Qwest’s request for

nodi fication of the recommended SGAT | anguage on this nmatter.
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Wor |l dCom and AT&T disagree with Qaest’s interpretation of 8§ 11.2

and oppose Qnest’s proposed change.

C. The CPAP's primary thrust is to limt
Qnest’ s not i nsubst ant i al i ncentive to breach its
i nterconnection and unbundling obligations. Li kewi se, the CPAP

aims to conpensate CLECs for harm suffered when Qaest does
breach its obligations under the Act. The $100 mllion cap on
CPAP paynents represents a retreat fromthese two principles.

d. The cap is a concession to Qwest’s need for
some upward |limt on its potential post-8 271 liability and
predictability as to its potential liability. Nevertheless, the
cap also represents an opportunity for Qmest efficiently to
breach its obligations to CLECs, as well as for CLECs to be
systematically wunderconpensated for Qmest’s breaches of the
SGAT.

e. Because the deterrence and renunerative
goal s of the CPAP take precedence over the predictability goals
of Qnest, it nakes sense to “roll-over” Qaest’s liability under
the CPAP into future years. That way, the incentives to breach
| CAs with inmpunity — which would becone manifold when the cap is
approached — are |imted.

f. Finally, the language in 8 11.2 that Qnest
objects to cannot reasonably be construed to authorize the

| ndependent Monitor to assess non-CPAP specified penalties.
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G Request 7

Qnest requests limtation of CLECs’ pursuit of additional
contract danages. Qnest Motion at 19-21. Deci sion at 65-
67. Recomended SGAT at 8§ 16.6. AT&T Response at 12.
Wor | dCom Response at 8-9.

1. Deci si on
An offset clause will be added to the CPAP as

foll ows:

16.6 Tier 1X payments . . . . action. Any damages awarded through this action shall be offset
with payments made under this CPAP. If the CLEC cannot make this showing, the action shall
be barred. To the extent that CLEC’s contract action relates to an area of performance not

addressed by the CPAP, no such procedural requirement shall apply.

2. Di scussi on

a. Qnest argues that the possibility of an
offset to liquidated damages does not mtigate harmto Qmest or
the possibility of wndfall opportunities to CLEGCs. Qnest
contends that Tier 1 paynents are |iquidated damages in other
FCC approved perfornmance assurance plans. Qmest asserts that
CLECs should be prohibited fromarguing to a court that paynents
received under the CPAP were not for the sane harm Qnest
requests nodification of the offset provision in the CPAP to
mandate that any damages awarded be offset by CPAP paynents.
Specifically, Qmest requests the CPAP read: “any danages awarded
in a future action shall be offset with paynents under the CPAP
for, at a mninum the previous six nonths.”

b. AT&T asserts that no other FCG approved

performance assurance plan requires the offset that Qwest 1is

26



seeking in its request to nodify. Wor 1 dCom contends that the
determ nation of offset properly belongs in the courts to be
determ ned on a case-by-case basis. AT&T argues that the CPAP
contains the proper definition of offset.

C. | agree with Qwmest that an offset clause
shoul d be added to the CPAP. | cannot inmagine that a court
would not offset any liability paynents from the CPAP from a
court-ordered renmedy, but it mght as well be made explicit.

d. Ofset is also consistent with the theory of
the CPAP. The CPAP is neant to be self-executing way for CLECs
to be conpensated for harm suffered when Qaest breaches its
contractual obligations to CLECs to interconnect and to unbundle
Qnest’ s network under the Act. Damages awarded by a court for
the same danage would duplicate the work of the CPAP.
Therefore, 8 16.6 will be nodified to reflect Qwvest’s right to
of f set.

H. Request 8
Qnvest seeks to |imt Conmssion nodification of CPAP
Qnest Motion at 21-25. Deci sion at 69-70. Reconmmended SGAT
at § 19.1. AT&T Response at 12-13. Wor | dCom Response at
9-11.
1. Deci si on
The Comm ssi on shal | retain t he ability

unilaterally to nodify the CPAP. The second sentence in § 19.1

will be deleted. Section 19.1 shall read as foll ows:
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191 This CPAP represents Qwest’s voluntary offer to provide performance assurance. Ne
changes-shallbe-made-witheutQwest's-consent:
2. Di scussi on

a. Qnwest argues that the Comm ssion should not
be allowed wunilaterally to nodify the CPAP because the
Commi ssion has no legal authority to do so. Qmest argues that §
19.1 of the CPAP requires that the Conm ssion obtain Quest’s
consent before a change can be nade to the CPAP. Because the
CPAP al so includes provisions that would allow the Conm ssion
discretion to nodify the CPAP, Qwnest is concerned that the CPAP
does not provide the legal certainty it seeks to be assured that
the terns it agrees to are known and cannot be changed
unilaterally.

b. AT&T believes the Comm ssion does have
authority to determne the public interest of the CPAP. AT&T
asserts that it would be inappropriate for Qaest to control
changes to the CPAP because there would be no incentive post-8
271 approval for Qeaest to maintain the integrity of the CPAP
Wrl1dCom notes that the FCC has stated that performance
assurance plans are not to be static, and that state Conm ssions
must be conmmitted to periodic review and nodification of the
pl ans based on input fromboth the RBOC and the CLECs. Worl dCom
further notes that the Commi ssion has been granted the authority

under the Act wunilaterally to order changes to the CPAP
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Wrl dCom contends that Qwaest’s concerns are nitigated by the
Deci sion No. R01-997-1 statenent that “the Commission wll be
disinclined to make any fundanental changes to the CPAP unl ess
there is a clear need and benefit.”

C. This is a tricky issue because it ultimately
turns on an issue that this Comm ssion has sedul ously avoi ded:
namely, where does this Conmssion derive its authority to
mandate the CPAP on Quest. In the CPAP Order, | equated the
CPAP to a detailed arbitration clause in a commercial contract
and a consent decree. Thus, the CPAP derives its enforceability
from the contract terns itself, not from sone enforcenent
authority under state or federal |aw

d. Therefore, the Commssion’s authority to
nodify the CPAP cones from the CPAP itself. | ndeed, by
“voluntarily” adopting the CPAP, Qwest confers to the Conm ssion

the ability to make changes to the sane. This grant of CPAP-

changing authority is not so strange either. Open contract
terms — subject to later negotiation or decision by a neutral
third-party — are quite common. The Uniform Conmerci al Code

has a provision dealing with open price terns. U C C 8§ 2-305;
8§ 4-2-305, CRS.; see generally, Mirk P. Gergen, The Use of

Open Terms in Contract, 92 Colum L. Rev. 997 (1992). Open

contract ternms are used when uncertainty confronts contracting
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parties on a going-forward basis.* I1d. Gven the CPAP is only a
first cut at getting the parties respective incentives right,
there is certainly the need for open terns and self-revising
mechanisnms within the plan to tailor the plan to the conmerci al
realities experienced in the Col orado | ocal exchange narket.

e. Oter Tail Power Co. v. United States, 410
US 366, 93 S.C. 1022 (1973), gives further support to the
Commi ssion’s unilateral right to revise the CPAP, even when the
CPAP’ s terns go beyond t he Comm ssion’s traditiona
jurisdiction. In Qter Tail, an antitrust court’s renedy
enabl ed the Federal Power Conmm ssion to evaluate and enforce a
filed tariff that called for the whol esal e wheeling of power,
even though the FPC |acked authority to mandate such a step
under its traditional jurisdiction. See |Id. at 375-76 (1973).
Simlarly here, the Commission is being enpowered by Quwest’s
CPAP tariff to revise the enforcenment regine in ways that go

beyond traditional state jurisdiction.

4 Open contract terns have been criticized for shifting costs to the
judicial system that should otherwise have been privately borne and

negoti at ed. See, Richard A. Posner, Econonmic Analysis of Law, 8§ 4.2 at p.
109 (Aspen: 1998). Here, the open contract term — the self-revising aspects
of the CPAP - are costs properly socialized to the Conmission for two

reasons: first, there is uncertainty as to the going-forward incentives of
the CPAP with a concomtant need for a neutral third-party fairly to adjust
the CPAP to the uncertainty; second, an Interconnection Agreenment or the SGAT
is not nmerely a contract, but is also an expression of public policy as
embodied in 47 U.S.C. 88 251, 252, 271, and subject to state Conm ssion
approval under 47 U S.C. 8§ 252(e)(1). Therefore, this Comm ssion’s ongoing
superintending over the CPAP is both unrenmarkable as a matter of contract |aw
and required as a matter of conpetition policy under the Act.
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f. Granting the Comm ssion unilateral authority
to revise the CPAP is the only sensible course. If Qunest
retained veto rights over CPAP changes through, say, an
aggressive reading of CPAP 8§ 19.1, then the CPAP revision
process would becone a ratchet toward Qwest-favorable terns.
This woul d not solve the problemof Qwmest’s incentive to breach.

g. The option of leaving the “firn’ parts of
the CPAP intact is also not right. The CPAP is infornmed by a
great deal of input fromall parties, but it is far from perfect
at capturing the forward-I|ooking incentives and plans of Qaest
and the CLEGCs. The CPAP will| possibly under- and over-enforce
the Act. The Commission — as well as the parties — need a self-
revi sing mechanismw thin the CPAP.

h. | can understand the desire of Qwest for
sonme certainty as to its potential liability under the CPAP.
But Qwest’s assunptions strangely seem to cut only toward the
CPAP becomng nore exacting, with nore penalties being added
through the revision process. This is not an accurate
assunpti on. The CPAP revisions will attenpt to correct both
over - and under-enforcenent problens.

| . Request 9
Qnest requests elimnation of the requirenment to nonitor
and report special access information. Qaest Mtion at 25-

32. Deci sion at 79-83. AT&T Response at 13. Wor | dCom
Response at 11-14. XO and Time Warner Joint Response.
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1. Deci si on

I decl i ne to nodi fy t he speci al access
requi renents.

2. Di scussi on

a. Qnvest objects to the CPAP requirenent to
nmonitor and report special access information. Qnest argues
that, because special access does not have to be addressed to
determ ne checklist conpliance for 8 271 approval, there should
be no requirenent for special access in the CPAP. Qwest further
argues that special access services are primarily ordered under
the federal tariff and, therefore, Colorado is preenpted
applying provisioning standards to Qwest’s special access
servi ce. Qnest asserts that special access facilities used by
CLECs in the provisioning of |ocal exchange service can be
converted to UNEs which are covered by the CPAP. Qnest
indicates that it is investigating, but is not sure it could
i mpl ement, CPAP subneasures for special access wthin the
speci fied 120 days. Qnest requests the requirement to nonitor
and report special access subneasures be el in nated.

b. XO and Tinme Warner argue that CLECs rely
heavily on special access in order to provide |ocal exchange
service. XO and Tinme Warner assert that reality dictates use of
special access instead of UNEs. This unavailability of

alternatives to special access supports the nonitoring and
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reporting. Worl dCom points out that special access is ordered
fromthe federal tariff because only 10 percent of all traffic
traversing such a circuit needs to be interstate. Any
intrastate traffic that traverses a circuit is jurisdictional to
this Conmm ssion. AT&T, WrldCom XO, and Time Warner cite
several decisions mnade by other jurisdictions establishing
requirenents to neasure special access. These CLECs support
requi renments to nonitor and report special access subneasures.

cC. | decline to nake the nodification requested
by Qwest. Speci al access shall remain part of the CPAP
reporting requirenent.

d. Time Warner and XO have namde out a
convincing factual case that the special access netrics should
be included in CPAP reporting. The high capacity |oops ordered
t hrough the special access tariff are an inportant conponent for
CLECs seeking to enter the Colorado |ocal exchange market wth
their own facilities.

e. Bringi ng Special Access perfornmance netrics
into the sunshine, wthout any attendant penalties, my by
itself ensure that Qwmest’s performance for special access is
adequat e. At this tinme, the Comm ssion has no particular
inclination to take the next step and include special access in
the CPAP penalty schene. So long as Qmest’s special access

provisioning is brought to Ilight through CPAP reporting and
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remai ns adequate, | would anticipate that reporting alone wll
be adequate.

f. Finally, | am not convinced by Quest’s
jurisdictional argunent. That special access is from the
federal tariff does not nean it cannot be part of the CPAP.
Qnest is surely right that 8 271 is ainmed at opening the |oca
exchange market . | ndeed, 8 271 only |ooks to opening the |oca
exchange narket. That said, XO and Tinme Warner have nade a
pl ausi bl e factual case that special access is being used to
enter the | ocal exchange narket.

g. The crux of Qwaest’s jurisdictional argunent
is beside the point. Mnitoring and reporting of special access
will be required. This is Qwest’'s tariffed offering to CLEGCs.
It makes no difference whether that tariff offering includes
jurisdictionally uniform performance guarant ees.

J. Request 10
Qnest requests nodification of the responsibilities of the
| ndependent Mbnitor. Qnest Motion at 32-35. Recommended
SGAT at 8§ 17.2. AT&T Response at 13-15. Worl dCom Response
at 15.

1. Deci si on

The | ndependent Monitor will remain unchanged.
2. Di scussi on

a. Qnvest objects to the role of the |Independent

Monitor. Qeaest argues that the need for a fair and independent
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hearing requires either a wholly independent arbitrator or an
i ndependent avenue of judicial review for decisions nmade by the
| ndependent Mbni tor. Qnest raises concern about potential
conflict of interest because the Independent Monitor, appointed
only by the Commssion, wll be conpensated from penalties
assessed by the Independent Mnitor, which will be paid to the
Speci al Fund. Qnest requests nodification of the process of
appointing the Independent Monitor to ensure his independence
from the Conm ssion. Qnest further seeks nodification of the
| ndependent Mbnitor’s responsibilities to include evaluating
whet her Qaest has established that a paynent should be waived
and to exclude the provision to assess any additional penalties
under the CPAP.

b. AT&T asserts the CPAP is simlar to a
contract and as such should limt or exclude judicial review
AT&T and WorldCom question Qmest’s concern about conflict of
i nterest because Qwest paid for the Special Master and also paid
for consultants and facilitators throughout the 8§ 271 process.
AT&T recommends that Qaest’s argunents regardi ng the | ndependent
Monitor shoul d not be well taken.

C. Qnest’s argunments about the Independent
Monitor are not well -taken, and the | ndependent Mbonitor aspects
of the CPAP shall not be changed. AT&T and Worl dCom no doubt

took delight 1in pointing out Qwest’s own petard-hoisting
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rhetoric about supposed conflicts of interest, although AT&T
knows all too well about carelessly tossing conflict of interest
char ges. See Decision No. R01-222-1, Docket No 01-041T (March
9, 2001).

d. In fact, | believe that the |ndependent
Monitor represents a signal leap forward in |ILEG CLEC dispute
resol ution. Unli ke state commssions or the FCC, where |
believe the public choice hazards are nuch greater, the
| ndependent Monitor represents a clear step toward a nornalized
commercial arbitration relationship between Qrvest and CLECs. As
in a “normal” comrercial context, the use of an independent
arbitrator allows the parties to hire expert decision-nakers
that tinely resolve disputes. The private |aw nodel that the
| ndpendent Monitor points toward should be enbraced by all
parties as delivering greater certainty, expedi tion, and
inmpartiality.

e. The | ndependent Monitor’s independence wll
i kewi se be honored by this Conm ssion. Whil e the Conm ssion
retains appellate-like authority over the Independent Monitor, |
woul d anticipate that this Conmm ssion and its successors wll be

inclined to defer to the Independent Monitor’s determ nations.

A prudenti al deference toward the |[|ndependent Monitor’s
determnations is necessary for the office of |ndependent
Monitor to succeed. Though not explicit in the CPAP, | would
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expect this Commssion to defer to the |ndependent Mnitor’s
determi nations consistent with deferential standards applied to
arbitration decisions. See 88 13-22-201 et seq., CRS.; 9
US C 88 1 et seq.

f. To the extent that the I|ndependent MNbnitor
represents a shift fromthe real mof pure policymking, as often
happens when the Commission is involved, to contract |aw
applying, as the Independent Mnitor will be doing, this can
only increase certainty for all parties.

K. Request 11

Qnvest seeks deletion of several portions of the Recomrended
SGAT language for the CPAP. Qwest Mtion at 36-37
Recommended SGAT at 8§ 4.3, 11.4, 13.2, 13.5, 13.7, 13.8,

13.9, 14.3, 14.4, 14.6, 14.9, 14.13, 16.9, 17.5, and 18.8.
AT&T Response at 15-17. Wrl dCom Response at 15-16.

1. Deci si on
The wunsolicited <changes incorporated in the
recommended SGAT | anguage shal |l remain.
2. Di scussi on
a. Qnest argues that changes should not have
been made to its proposed SGAT | anguage for the CPAP unless the
changes were sought by a CLEC Qnest argues that unsolicited
changes incorporated in the recomended SGAT | anguage for the
CPAP upset the balance represented in the CPAP. Qnest notes
such changes were nmade w thout any discussion in Decision No.

RO1-997-1 as to the reason for the change. Qnest seeks del etion
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of changes in 88 4.3, 11.4, 13.2, 13.5, 13.7, 13.8, 13.9, 14.3,
14. 4, 14.6, 14.9, 14.13, 16.9, 17.5, and 18.8.

b. AT&T counters that the Hearing Comm ssioner
acted on matters of public interest and, therefore, had the
authority to make the changes incorporated in the reconmmended
SGAT | anguage for the CPAP. AT&T points out that the sections
that were changed dealt with subjects which were and are in
di spute between Qwest and the CLECs. WbrldCom contends that the
Hearing Commi ssioner is permtted to wuse his independent
t hinking and judgnent to take action in a proceeding, even if
the action was not advocated by any party. AT&T asserts that
Quest’ s requested del etions should not be adopted.

C. This gets back to the “voluntary” nature of
t he CPAP. Qnwest can file whatever SGAT | anguage it wants and
call it a performance assurance plan. The only l[anguage | wl|
endorse for 8§ 271 purposes is attached to this Order.

L. Request 12
Qwest seeks clarification of the paynent anounts required
by the recommended SGAT in88 13.4, 13.5, and 13.6. Quest

Mbtion at 37-38. Recommended SGAT at 88 13.4, 13.5, and
13. 6. AT&T Response at 17-18.

1. Deci si on
These paynents are cunul ati ve.
Recomended SGAT | anguage:

13.3 In the case of late reporting, Qwest shall make a payment of $500 per calendar
day to the Special Fund. This amount represents the total payment for missing a

38



reporting deadline, rather than a payment per report. This payment shall begin on the
report due date and continue until the report is actually distributed.

13.5 In addition to the payment in 13.4, if as a result of an inaccurate report, any bill
over $25,000 is adjusted upwards by 25% or more, Qwest shall also incur a late
reporting payment as set forth in section 13.3. This payment shall begin frem-the-day-on
the report filing-due date and shall continue until the day the discrepancy is resolved.

2. Di scussi on
a. Qunest requests clarification t hat t he
provisions of 88 13.4, 13.5, and 13.6 are not cumnul ative. | f

nore than one provision is applicable, the nobre specific
provi sion shall govern

b. AT&T argues that Qwest is attenpting to
lessen its liability when it does not file tinely or accurate
reports. AT&T suggests Qmest’s request for clarification should
not be entertained.

C. The paynents are cumul ative because they are
for different violations. The clarification will be nade so
there is no anbiguity as to the cunulative and separate nature
of 88§ 13.4, 13.5 and 13.6.

M Request 13
Qnest  requests clarification of +the six-nonth average

calculations used for Tier 1A neasurenments. Qaest Mtion at
37. Recommended SGAT at 88 6.1 and 7. 4.

1. Deci si on
The six-nonth average will be done on a rolling

basi s.
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2. Di scussi on

a. The Special Master recomended a six-nonth
fi xed average. This average would require Qwmest to calculate
twice a year the six-nmonth fixed average. The Special Master
adopted this nethod for ease of adm nistration.

b. In contrast, | adopted and reaffirm here the
use of a rolling average. This neans that Qwest will derive the
averages on arolling, nonthly basis. The rolling average wl|
require nonthly calculations, but wll be nore accurate. I
believe that this requirement wll not be admnistratively
burdensone. A properly progranmmed spreadsheet should nmake this
calculation easy to performon a nonthly basis.

N. Request 14
Qnest requests clarification that the results for PO 2A-1
and PO-2A-2 will be aggregated for purposes of calculating

any penalty paynent. Qaest Mtion at 38-39. Recommended
SGAT at Appendi x A. AT&T Response at 18.

1. Deci si on
Clarification |anguage shall be added to the
recommended SGAT | anguage as fol | ows:

Electronic Flow Through Rates

For Resale:
—PO-2A— How-through-LSRs—— Fleetronic FHow-through-(Pereenty
I I b Elicibl I o I h
PO-2A-1 IMA Flow-through LSRs Electronic Flow-through (Percent)
PO-2A-2 GUI Flow-through LSRs Electronic Flow-through (Percent)
PO-2B-1 IMA Flow-through Eligible LSRs Electronic Flow-through (Percent)

PO-2B-2 GUI Flow-through Eligible LSRs Electronic Flow-through (Percent)

For Unbundled Loops:
—PO-2A— How-through-LSRs—— Fleetronic FHow-through-(Pereenty
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PO-2A-1

IMA Flow-through LSRs

Electronic Flow-through (Percent)

PO-2A-2

GUI Flow-through LSRs

Electronic Flow-through (Percent)

PO-2B-1

IMA Flow-through Eligible LSRs

Electronic Flow-through (Percent)

PO-2B-2

GUI Flow-through Eligible LSRs

Electronic Flow-through (Percent)

For LNP:

—PO-2A— How-through- LSRs— FEleetronic Flow-throdgh-{Percent
I I h Elicibl I o Flow b ;

PO-2A-1

IMA Flow-through LSRs

Electronic Flow-through (Percent)

PO-2A-2

GUI Flow-through LSRs

Electronic Flow-through (Percent)

PO-2B-1

IMA Flow-through Eligible LSRs

Electronic Flow-through (Percent)

PO-2B-2

GUI Flow-through Eligible LSRs

Electronic Flow-through (Percent)

For UNE-P (POTS):

—PO-2A— How-through-LSRs— Fleetronic Flow-throdgh-{Percent)
I I h Elicibl I o Flow b ;

PO-2A-1

IMA Flow-through LSRs

Electronic Flow-through (Percent)

PO-2A-2

GUI Flow-through LSRs

Electronic Flow-through (Percent)

PO-2B-1

IMA Flow-through Eligible LSRs

Electronic Flow-through (Percent)

PO-2B-2

GUI Flow-through Eligible LSRs

Electronic Flow-through (Percent)

Qwest shall be required to meet a standard for either eligible flow-through (PO-2B-1 & PO-2B-2
aggregated) or actual flow-through (PO-2A-1 & PO-2A-2 aggregated).
standard for both submeasures-PO-2B and PO-2A, it shall pay payments on the measure in

which it performed closer to the relevant standard.
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permt Qwest to mask poor performance of the EDI. AT&T proposes
that the CPAP |anguage should be clarified to state that each
subneasure, PO 2A-1, PO 2A-2, PO2B-1 and PO-2B-2, should be
reported separately.

C. The Final Report and Recommendation states
that for electronic flow through rates both ED and GU
performance will be aggregated. In its conpliance filing of
SGAT | anguage, Qwest did not capture this provision. Because
there is already a disagreenent between Qaest and AT&T on this
matter, the language will be clarified as noted in the decision
above.

O Request 15
Qnest requests «clarification that escal ation of per

occurrence paynents applies to Tier 1X Qwest Mtion at 39-
40. Recommended SGAT at § 8. 2.

1. Deci si on
Escal ati on of per occurrence paynents does apply
to Tier 1X. The requested nodification is granted as foll ows:
8.2 The second continuous month of non-conforming performance for a particular
submeasure will require the total per occurrence payment before severity to be multiplied by

two. On the third continuous month, the total per occurrence payment before severity will be
multiplied by three. The escalation . . . .

2. Di scussi on
a. Qnest  asserts that the recommended SGAT
| anguage is not clear on the ampbunts to be paid to Tier 1X and
Tier 1Y if per occurrence paynents are escal ated. To clarify

the application of the escalation provision, Qwest requests
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addition of |anguage to 8 8.2 of the Recommended SGAT | anguage
for the CPAP.

b. | agree that the I|anguage of CPAP § 8.2
needs to be clarified. The new | anguage in 8 8.2 nmakes the
nmodi fication requested by Quest.

P. Request 16

Qvest seeks clarification that OP-6A and OP-6B will be
treated as a single neasure for purposes of calculating any
penalty paynment. Qmest Mdtion at 40. Recommended SGAT at
Appendi x A. AT&T Response at 18.
1. Deci si on
Clarification |anguage shall be added to the

recommended SGAT | anguage as fol | ows:

! Submeasures for OP-4 are included with OP-6 as “families™ @P—4NQP—6A—#9P—68—£

QP—4E!QP-6A—5#QP—68—5 OP- 4A Wlth (OP 6A 1 & OP GB 1 comblned) OP 4B Wlth (OP 6A- 2 &
OP-6B-2 combined); OP-4C with (OP-6A-3 & OP-6B-3 combined); OP-4D with (OP-6A-4 & OP-
6B-4 combined); and OP-4E with (OP-6A-5 & OP-6B-5 combined). Submeasures within each
family share a single payment opportunity with only the submeasure (OP-4 or OP-6A & OP-6B
combined) with the highest payment being paid.

2. Di scussi on
a. Qnest points out that the reconmended SGAT
| anguage for the CPAP does not capture the Final Report and
Reconmendat i on proposal to treat OP-6 as a single nmeasure.
b. The recommended SGAT |[|anguage does not
adequately state that OP-6 will be treated as a single neasure.

The | anguage wi Il be changed as noted in the decision above.

43



Q Request 17

Qnest requests correction of a typo in Appendix A of the
Recomrended SGAT. Qmest Mdtion at 40. Recomrended SGAT at
Appendi x A.

1. Deci si on
The typo shall be corrected as foll ows:

For Unbundled Loops:
PO-5A-1(b) IMA Electronic LSRs FOCs On Time (Percent)
PO-5A-2(b) EDI Electronic LSRs FOCs On Time (Percent)
PO-5B-1(b) IMA Electronic/Manual LSRs FOCs On Time (Percent)
PO-5B-2(b) EDI Electronic/Manual LSRs FOCs On Time (Percent)
PO-5C-(eb) Fax Manual LSRs FOCs On Time (Percent)
PO-9B Timely Jeopardy Notices (Percent)

R. Request 18

The O fice of Consunmer Counsel (OCC) requests that it be
deened a “relevant party” for purposes of receiving
reports, suggesting nodifications to and enforcenent of the
CPAP. OCC Motion at 1. Decision at 18. Qaest contends that
the OCC is not entitled to receive CPAP information but my
request it from the Comm ssion under the confidentiality
rules, 4 CCR 723-16.4.4. Qwest Response at 16.

1. Deci si on
OoCC wll be a relevant party for receiving
monthly reports and providing input into the nodification and
enforcenent of the plan. SGAT 8§ 13.2 wll be changed as
foll ows:

13.2 Qwest shall deliver the individual monthly report to CLEC and the aggregate State report
to the Commission and the Office of Consumer Counsel via email on or before the last business
day of each month following the relevant performance period.

2. Di scussi on
a. The OCC cites to the CPAP Decision at page

18 which states, “Reports generated prior to 8 271 approval wll
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be distributed to all relevant parties and to the Comm ssion via
the sane distribution nechanism that will be in effect post-8
271.” The OCC would like it to be clear that it is a “rel evant
party” for purposes of receiving pre- and post-8 271 reports,
suggesting nodifications to and enforcenent of the CPAP. The
OCC states that it has been actively participating in this
docket as well as Docket Nos. 971-198T and 99A-577T. The OCC
further states that it has a statutory duty to represent
residential, small business and agricultural custoners who may
be affected by the CPAP reports and paraneters of the CPAP.

b. In its response, Qwest states that nothing
in the statutory obligations or duties of the OCC entitle it to
t he paynment information that Qsaest would be obligated to provide
under the CPAP. In addition, Qwnest states that any information
provided to the individual CLECs wll contain confidentia
i nformati on about individual CLEC s orders, which is protected
from disclosure. It is Qwest’s position that the OCC nmay
request information from the Commi ssion to the extent allowed
under the confidentiality rules, 4 C.C. R 723-16.4.4.

C. The OCC should be considered a relevant
party to receive aggregate reports. The OCC shall need to work
through the Comm ssion’s confidentiality rules to obtain CLEG

specific confidentiality information.
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S. Request 19
The OCC requests nodification to the language in 8 10.7 to
prevent the use of remaining Tier 2 Special Fund nonies to

benefit Qmest directly or indirectly. OCC Mtion at 2.
Recommended SGAT at § 10.7.

1. Deci si on
This requested nodification is not necessary.
2. Di scussi on
a. Section 10.7 of the recommended  SGAT
currently reads: “Upon inplenentation of the CPAP, t he
Conmmi ssion shall decide how to use the remainder of this fund.
The uses shall be conpetitively-neutral efforts in the
tel ecommunications field that do not benefit Qaest directly.”
The OCC would |ike language added to this section to read “do
not benefit Qnest directly or indirectly.” The OCC states that
Qwest should in no way, directly or indirectly, benefit fromthe
paynents made into the Tier 2 fund. These are nonies that woul d
not be present but for Qnest’s non-conpliance with the CPAP and
§ 271. The law does not permt a breaching party to benefit
fromits transgressions, and it should not be allowed in this
i nstance either.
b. The general principle enbodied in CPAP 8§
10. 7 i s adequate.
T. Request 20

The OCC requests clarification on the process the
Commi ssion will use to determne how to use any remaining
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Tier 2 Special Fund nonies and for allowing input from
other interested parties. OCC Mdtion at 2. Recommended SGAT
at § 10.7.

1. Deci si on

| decline to adopt a process for how to use left-

over Special Fund nonies at this tine.
2. Di scussi on

a. The OCC requests the Commission clarify the
process the Conmission will use to determne how to use any
remaining dollars from the Special Fund and consider allow ng
i nput fromother interested parties. The OCC s position is that
since this noney is designed to capture the conpetitive harnms in
the market-place as a whole, the Conm ssion should include a
process whereby interested parties may participate and submt
recommendations for conpetitively neutral efforts in the
tel ecommunications filed that do not benefit Qwmest directly or
indirectly.

b. The general principle of CPAP 8§ 10.7 is
enough at this tinme and enconpasses the OCC s concerns in any
event.

U. Request 21

The OCC urges the Commission to add a section to the SGAT
that explicitly prohibits Qwvest from recovering any Tier 1
and Tier 2 penalties fromits ratepayers. OCC Mtion at 3
Recomrended SGAT at 8 11.0. Quest states this provision is

unnecessary as the FCC has already stated that 271 paynents
may not be charged to ratepayers. Qwnest Response at 19.
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1. Deci si on

No nodification 1is necessary. The FCC has
al ready spoken on this.

2. Di scussi on

a. The OCC believes that it is the Comm ssion’s
intent that Qwest shareholders, and not ratepayers, be Iliable
for any CPAP penalties; but the OCC would prefer explicit
| anguage in the CPAP SGAT. The OCC suggests that § 11.0 may be
the nost appropriate place to include | anguage to this affect.

b. Qunest asserts t hat this | anguage is
unnecessary and would sinply restate the FCC s already clearly
articulated position. In the Bell Atlantic New York Oder, the
FCC stated that § 271 paynents may not be <charged to
ratepayers.lt would be inappropriate and unnecessary to add a
provision to the CPAP reiterating the FCCs settled policy on
this issue. In addition, Qwest states that the SGAT is a
contract between two conpanies for interconnection and whol esal e
services, not a statenment of retail ratenaking policy.

C. | agree with Qrvest that the FCC s statenents
on this matter are dispositive. There is no need to include
this language in the SGAT, particularly since it has no effect
on the rights and obligations between Qwvest and a CLEC

V. Request 22

The OCC requests clarification regarding who wll pay to
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hire an expert for the Three Year Review if no funds are
avail able in the Special Fund. OCC Mdtion at 3. Recommended
SGAT at § 18.09.

1. Deci si on
Simlar to the Independent Mnitor and Auditor,
Quwest will advance the funds for the expert if necessary. CPAP

§ 18.9 shall be nodified for clarification as foll ows:

18.9 Thirty (30) months after § 271 approval, the Commission shall initiate a comprehensive
review of the CPAP (the “Three Year Review”) with the assistance of an outside, independent
expert. Such expert shall be paid from the Special Fund. When there are insufficient funds in
the Special Fund for this purpose, Qwest shall advance the funds. The Three Year Review
shall:

2. Di scussi on
a. Section 18.9 of the recommended SGAT states
that the Special Fund wll pay for the Commission to hire an

expert to assist with the Three Year Review. The OCC requests
clarification regarding who will pay to hire an expert for the
Three Year Review if no or insufficient funds are available in
t he Special Fund.
b. CPAP 8§ 18.9 wll be changed to account for
this circunstance. Qwest will advance the funds, if necessary.
W Request 23
The OCC requests clarification on why 8 19.1 still states
that the CPAP is Qmest’s voluntary offer to provide
performance assurance. Such a statement is either redundant
or incorrect. Therefore, the OCC requests that the second
sentence in 8 19.1 be stricken. OCC Mdttion at 4.
Recommended SGAT at § 19.1. AT&T and Wirl dCom agree that

this second sentence of 19.1 should be stricken because it
is in conflict with 88 17.5, 17.7 and 18.0. AT&T Mdtion at
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8-10. Worl dCom Mbtion at 8.

1. Deci si on
See Deci si on Request 8.
2. Di scussi on

a. The OCC believes that § 19.0 should be
stricken from the SGAT |anguage. Specifically, the second
sentence in this section should be deleted. It reads: “No
changes shall be made w thout Qwest’s consent.” Further, the
OCC contends that the Hearing Conm ssioner has equated the CPAP
to a consent decree, stating, “A consent decree mght contain
terms outside the bounds of traditional |egal renedies, yet in
exchange for settlenent of a lawsuit, the parties agree to abide
by those ‘extra-legal’ terns. Here Qnest agrees to include the
CPAP in the SGAT - in essence a detailed arbitration and
renmedi es clause — in exchange for long distance authority.” The
OCC believes that § 19.1 is contradictory to this position and
to other statenents in the SGAT | anguage.

b. AT&T agrees with the OCC s interpretation of
this 8 19.1. AT&T states that 8 16.9 of the CPAP SGAT | anguage
reads: “The Conmm ssion shall have the right to nodify this plan
at any time as appropriate.” There is no statement in this
section that such changes are subject to Qwest’s approval. AT&T
goes on to cite other exanples from the CPAP SGAT | anguage t hat

state when the Conmmission will potentially make changes to the
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CPAP. Like the OCC, AT&T reconmends striking the second sentence
in § 19.1.
C. Wor I dCom al so cormented on this issue in its
Motion to Moddify and agrees with the OCC and AT&T that the
second sentence in § 19.1 shoul d be del et ed.
X. Request 24
AT&T requests that “Tier 1X' be included in § 11.1 of the

SGAT to clarify that there is not a cap on Tier 1X
paynents. AT&T Motion at 3. Recommended SGAT at § 11. 1.

1. Deci si on
This nodification is not necessary because § 11.3
al ready addresses the issue.
2. Di scussi on
a. AT&T contends that the CPAP Decision and
recommended SGAT | anguage repeatedly statethat there is no cap
on Tier 1X paynents. Specifically, the CPAP Decision states at
pages 61-62 that Tier 1X paynments woul d continue to be paid even
if Qwmest reached the cap on Tier 1Y and Tier 2 paynents.
Further, in 8§ 11.3 of the recommended SGAT, it indicates: “If
the total paynents (Tier 1X, 1Y, 2) do exceed the cap, Qwest
shall pay all Tier 1X paynents (even if they alone exceed the
cap).” AT&T would 1like clarification, therefore, on the
| anguage in 8 11.1 that states, “there shall be an annual cap of
$100 million on paynments for performance under this CPAP. The

cap shall apply to Tier 1X, Tier 1Y and Tier 2 paynents as
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explained in 8§ 11.3.” AT&T requests that “Tier 1X' should be

stricken from§g 11.1.

b. Section 11.3 al ready answers AT&T’' s concern.
Y. Request 25

AT&T requests clarification on whether interest paynents
are included in the annual cap. AT&T Mtion at 3.
Recommended SGAT at § 11. 2.

1. Deci si on

| nterest paynents are not included in the cap.
CPAP § 11.2 will be nodified to make this clear.

11.2  The following shall not count toward the cap: any penalties imposed by the Independent
Monitor to maintain the integrity of the CPAP; any penalties imposed by the Commission; any
penalties imposed directly by the CPAP for failure to report, failure to report timely, or failure to
report accurately; any liquidated damages under another Interconnection Agreement; any
interest payments; and any damages in an associated action.

2. Di scussi on

a. AT&T seeks clarification on several sections
of the Recommended SGAT, nanely 88 12.4, 13.6 and 13.7, that
deal with interest paynents on penalties. AT&T questions whet her
the interest paynents called for in the CPAP would count toward
the CPAP cap. Section 11.2 does not expressly identify interest
paynents as falling outside the cap. It is AT&I's assunption
that since these paynents are typically made due to Qmest’s
failure accurately to report or to pay tinely anmounts due under

the CPAP, the interest paynents will not count toward the cap.
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b. AT&T is correct that interest paynments do
not count against the cap. CPAP § 11.2 shall be nodified as set
forth above.

Z. Request 26

AT&T requests clarifying language in 8 11.3 regarding the
carry-over of Tier 1Y and Tier 2 paynents when they exceed
the monthly cap. AT&T Mtion at 3-4. Recommended SGAT at §
11. 3.

1. Deci si on
CPAP 8 11.3 will be nodified as follows to adopt
AT&T s | anguage:

11.3 Tier 1Y and Tier 2 penalties shall be subject to a monthly cap of 1/12 of the annual cap
of $100 million. Following is a description of how the cap shall work:

If the total payments (Tier 1X, 1Y, 2) do not exceed the cap, Qwest shall make all payments.

If the total payments (Tier 1X, 1Y, 2) do exceed the cap, Qwest shall pay all Tier 1X payments
(even if they alone exceed the cap). Other than Tier 1X and payments specified in section 11.2,
Qwest shall not make payments in excess of the monthly cap. The balance in excess of the cap
shall roll forward and be paid when Qwest’'s total monthly penalties are below the cap,
whenever that time should occur (even if that should take longer than a year).

In a month when Qwest's total payment is below the monthly cap, any deferred payments plus
interest will be due, but only to the extent that the deferred payments do not cause the total
monthly payment to exceed the monthly cap. In the event all Tier 1Y and Tier 2 payments
cannot be made in any month due to the cap, Qwest will pay Tier 1Y payments first (up to the
cap) and then, from the remaining money, pay Tier 2 payments (up to the cap).

The deferred payments shall be paid with interest on the relevant amount equal to twice the
Commission prescribed deposit rate.

If Qwest wishes to pay any Tier 1Y and Tier 2 payments over and above the monthly cap in
order to avoid paying interest on the deferred amount, it may do so.
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2. Di scussi on
a. AT&T asserts that it would be helpful if
CPAP 8§ 11.3 could be anended to include the CPAP Decision
| anguage that clarifies the carry-over of Tier 1Y and Tier 2
paynents that exceed the nonthly cap. AT&T recommends the
foll owi ng | anguage be added to the end of that section:

In a nonth when Qmest’s total paynent is bel ow
the nonthly cap, any deferred paynents plus
interest will be due, but only to the extent that
the deferred paynments do not cause the total
mont hly paynent to exceed the nonthly cap. In the
event all Tier 1Y and Tier 2 paynents cannot be
made in any nonth due to the cap, Qnest w il pay
Tier 1Y paynments first (up to the cap) and then
from the remaining noney, pay Tier 2 paynents (up
to the cap).

b. AT&T's suggested |anguage helps clarify 8§
11.3 and is adopt ed.
AA. Request 27
AT&T requests clarification on whether Qwaest wll include
carry-over anounts in the nonthly reports it prepares for
t he CPAP. AT&T Mdtion at 4.
1. Deci si on
a. Qnest should keep a running-record of carry-
over anounts on nmonthly reports.

b. SGAT § 13.1 is modified to reflect this

requi renment, as foll ows:

13.1 Beginning 60 days after the Commission’s adoption of this CPAP, Qwest will provide the
Commission and CLECs opting into the CPAP with a monthly report of Qwest’s
performance for the PIDs. These reports shall contain any carry-over payment amounts
and calculations as well as the current month’s information. Qwest will collect, analyze,
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and report performance data for these measurements. Qwest will store such data in
easy-to-access electronic form for three years after they have been produced and for an
additional three years in an archived format. Any failure to follow these requirements
shall be treated as a violation of the CPAP integrity requirements discussed in sections
17.5and 17.8.

2. Di scussi on
a. AT&T's expects that any paynent anounts
carried-over to subsequent nonths due to reaching the nonthly
cap will be contained in the nonthly reports Qwmest prepares
under CPAP 8 13. AT&T would like the Conmission to clarify this
poi nt .
b. The carry-over anounts wll be included in
the CPAP § 13 reports.
BB. Request 28
AT&T requests that CLEC nay request the raw data used for
paynment calculations and seek Qmest’s assistance in
reconciling the information. Qaest shall conply with all
such reasonable requests. AT&T Mtion at 5. Recommended
SGAT at 8 12.3. Qmest states this requested provision is

unnecessary and would exacerbate the already onerous
penalty provisions of the CPAP. Quwest response at 4.

1. Deci si on
| decline to nake the requested nodification.
2. Di scussi on
a. AT&T asserts that the CPAP Decision nakes it
clear that CLECs mmy request raw data Qwest wused in its
cal cul ations and that Qmest mnust cooperate with the CLEC in

reconciling such data. AT&T proposes additional |anguage for
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the end of 8§ 12.3 of the CPAP SGAT to clearly state this

obl i gati on.

a—b. Quest contends that AT&T's  additional
proposed |anguage is unnecessary and would exacerbate the
al ready onerous penalty provisions of the CPAP. Qrest states
that it is developing a bill format that wll provide a
breakdown of the various paynent anounts and that CLECs can use
in conmbination with the performance reports to verify that
Qnest’s calculations are correct. Qnest contends that a simlar
prot ot ype was devel oped for the nmultistate QPAP and was provided
to the sane CLECs participating in this proceeding. No CLEC
objected to the format. Further, Qwest states that the format
summari zes the total paynent anmount for each PID and contains a
detail ed breakdown of the inputs used to calculate the paynent
anount. The CLEC will have all the pertinent information to
replicate the cal cul ations. Also, the CLEC wll be able to

initiate data reconciliation and, if appropriate, an audit.

b—c. | agree with Qwest that the I|anguage is
unnecessary. AT&T's concerns fall into the hypothetical yet
pl ausi bl e concern category. | f actual experience with the CPAP

i ndi cated a change is necessary, it can be explored during the

si Xx-nmonth revi ew.
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CC. Request 29

AT&T requests clarification on the definition of *an
additional penalty to Tier 1Y as if the discrepancy was
revealed by an audit.” AT&T believes that this refers to
the $100,000 penalty contained in 8 17.12. AT&T Mtion at
5. Recomended SGAT at 88 13.8, 13.9 and 17.12. Quest

believes that these penalty provisions should be deleted
entirely. Qwest Motion at 37 and Qaest Response at 8-13.

1. Deci si on
a. AT&T m sunder st ands t he interrel ation
between 88 13.8, 13.9 and 17.12.
b. The reference in 8 13.8 will be nmade nore
accurate to clarify this m sunderstanding.

13.8 If a given Qwest-CLEC data reconciliation process forces Qwest
to adjust its payment upwards three months in a row, Qwest must pay the additional amount
and an additional penalty to Tier 1Y as if the discrepancy was revealed by an audit (see section
14.012) for that third month and for each consecutive month that the CLEC reveals additional
payments via data reconciliation.

2. Di scussi on

a. AT&T notes that the CPAP 8§ 13.8 and 13.9
make reference to “an additional penalty to Tier 1Y as if the
di screpancy was revealed by an audit (see 8§ 14.0)...~ Thi s
penalty is undefined, according to AT&T. AT&T believes this
reference is nmeant to direct the reader to CPAP § 17.12
regarding the $100,000 penalty for wllful msconduct. AT&T
contends that an explicit cross-reference to 8 17.12 would be

hel pful .
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b. Qnest asserts that AT&T is mistaken in it
interpretation of 88 13.8 and 13.9. Qmest nmmintains, as stated
in its Mtion, that these sections are entirely new and should
be deleted in their entirety. However, Qwest states, that while
the reference to 8 14.0 could have been nore precise, nanely to
8§ 14.12, the intent is clear: 8 14.0 relates to audits and 8§
14.12 in particular, states that where a mni-audit reveals a
di screpancy, Qmest nust “pay any applicable paynents under the
| ate paynent rules.” The late paynent rules are contained in 8
12.4 and provide for double interest on any | ate paynent.

C. AT&T reaches on this one -- too far. The
CPAP will be nodified to change the reference from§ 14.0 to 8§
14.12 to avoid m sunderstanding such as the one under which AT&T
| abors.

DD. Request 30

AT&T requests «clarification on whether the Comr ssion
intends to require that any changes to the perfornmance
measurenent or reporting system the underlying data, data

extraction processes or code tables affecting CLECs be

approved by the Commi ssion prior to inplenentation. AT&T
Motion at 5.

1. Deci si on

See Decision Request 2.
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2. Di scussion
a. AT&T asserts that the CPAP Decision states
t hat : “Quest nmust obtain Conm ssion approval prior to
i npl ementing any change to the performance neasurenent or
reporting system the underlying data, data extraction processes
and code tables if that change wll affect the CLEGCs.” Thi s
ki nd of change is addressed in the CPAP SGAT | anguage at 8§ 14. 3.
However, AT&T asserts that this |anguage nakes no reference to
Comm ssion approval for such changes. |If the Comm ssion intends
to approve all such changes after it has gone through the Change
Managenent Process or a procedure established by the |Independent
Moni tor, AT&T contends it would be helpful to add a clarifying
statenent to that effect in CPAP 8§ 14.3. AT&T suggests that this
addi ti onal statenment read as follows: “Upon conpletion of either
t he foregoing processes, Qwest shall submt such change to the
Commi ssi on for approval .”
b. The decision on Request 2 resolves this

i ssue.

EE. Request 31

If Qwest inplements a CLEG affecting change w t hout proper

approval , AT&T wants to know what happens to that

unapproved change. AT&T suggests the change should be

voi ded. AT&T Mdtion at 5-6. Reconmended SGAT at § 14.3.

Qnest states this suggestion should be rejected because it

would result in over-deterrence and lead to wasted efforts
and resources. Qwest Response at 15.
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1. Deci si on

The unapproved change shall not automatically be
voi ded.

2. Di scussi on

a. CPAP § 14.3 states that, if Qwmest makes a
CLEC- affecting change w thout approval, then it shall pay a
$1000 fine to each affected CLEC AT&T inquires as to what
happens to the unapproved change. AT&T believes it would be
appropriate for such a change to be voided and for Qwmest to be
required to follow the appropriate processes to inplenent the
change. AT&T suggests |anguage for 8 14.3 to clarify this
intent.

b. Qnest asserts that this proposal from AT&T
should be rejected because it would result in over-deterrence
and lead to wasted efforts and resources. As Qmest discussed in
its Motion, the CLEC-affecting standard is vague and puts Quest
in the untenabl e position of either having: 1) to guess whether
a particular change is CLEC-affecting at the risk of incurring
hefty penalties ($1,000 per affected CLEC), if the Conmm ssion
reaches a different judgnent; or, 2) having to request approva
for virtually any change, which will be tinme-consum ng and could
result in Qmest being out of conpliance if approval for
necessary changes is not quickly received. Qnest asserts that

AT&T s suggestion to “void” the unapproved changes exacerbates
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the problem Even if the change is appropriate, Qmest could be
required to recalculate its results and paynent anounts after
the eventual Conm ssion approval, and that would subject Quest
to inaccuracy and late reporting penalties. Qnest states that
there is no need to reach such a punitive and inefficient

result.

cC. | am persuaded by Qwest’s response that the
CPAP should not adopt a blanket-rule of negating the change.
The paynent renedy should be an adequate renedy and deterrent to
Qnest’ s maki ng unapproved CLEC-affecting changes. Mreover, the
| ndependent Monitor should deal with these changes on a case-by-

case basis rather than prophylactically with a negation rule.
FF. Request 32

AT&T requests the inclusion of Ianguage in the SGAT t hat
allows the Independent Monitor or the auditor to broaden
the scope of the audit. AT&T Mdtion at 6. CPAP Order at 22
and 40. Recommended SGAT at 8§ 14.6. Qmest states that to
all ow the I ndependent Monitor or the auditor to expand the
audit would expose Qwest to potentially onerous and
unproductive audits. Qnest Response at 14.

1. Deci si on

| ndependent Monitor or auditor will not be able
to broaden the scope. No nodification will be made.
2. Di scussi on

a. AT&T asserts that two places in the CPAP
Order contain |anguage regarding the fact that the scope of the

audit nmay be broadened at the discretion of the I|ndependent
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Monitor or the Auditor. CPAP SGAT § 14.6 identifies a m ninmum
set of itenms that are enconpassed by the audit, but does not
state that the Independent Mnitor and auditor each have the
discretion to broaden the scope of the audit. AT&T suggests
| anguage be added to §8 14.6 to clarify this intent.

b. Qunest counters that AT&T's attenpt to
eviscerate the standard for audits in 8 14.6 should be rejected.
Qnest asserts that the reconmended CPAP appropriately spells out
a concrete standard for the scope of the audit and that this
bal ancing of the scope had its genesis in inportant policy
consi derati ons. In particular, Qmwmest |ooks to page 29 of the
CPAP Order where it states: “the audit nust not be any nore
intrusive or cunbersone than necessary to achieve’” the goal of
“accurate reports and pay[nent] [of] appropriate penalties.”

C. | agree with Qwest and will hold the CLECs
to a “pleading rule” in defining the scope of their audits.

GG Request 33

AT&T requests additional |anguage be included in the SGAT
to clarify that the Independent Mnitor may require Quest
to perform a root-cause analysis for repeatedly failing to

nmeet the perfornmance requirenments under any given PID. AT&T
Mbtion at 7. Recormended SGAT at § 17.5.

1. Deci si on
| ndependent Monitor will be able to make Qwest
perform a root-cause analysis for repeated poor performance.

Section 17.5 will be nodified as foll ows:
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175 The Independent Monitor shall be responsible, at least initially, for the following
functions, which may be modified by the Commission as it deems appropriate, with input
from the parties. The Independent Monitor shall resolve all challenges to the accuracy
of any performance measurements or reports, as evaluated through the auditing process
in section 14.0, as well as any disputes over the CPAP integrity requirements (that is,
the rules that enable the CPAP to function, such as data collection and retention
requirements, maintaining the PIDs as approved, and so forth). If Qwest is repeatedly
penalized for failing to meet the performance requirements under any given PID, the
Independent Monitor shall have the authority to require Qwest to perform a root-cause
analysis. The Independent Monitor shall evaluate all allegations that Qwest has
misinterpreted, wrongly applied, or violated the relevant business rules that govern the
applicable payments to be made pursuant to the CPAP. For example, for disputes about
whether particular CLEC actions qualify as exclusions from a measure, where such
disputes were not settled by the Qwest-CLEC data reconciliation process or an audit, the
Independent Monitor shall be authorized to decide what payments should have been
made. The Independent Monitor shall also entertain challenges to disqualify the auditor
based upon gross neglect of duties, incompetence, or a significant conflict of interest.
The Independent Monitor shall approve or deny permission for a CLEC to bring an
overlapping lawsuit for contractual remedies. Finally, the Independent Monitor shall
assess any additional penalties under this plan, such as penalties for bringing frivolous
disputes.

2. Di scussi on

a. CPAP 8§ 17.5 identifies the initial functions
to be perfornmed by the I|Independent Monitor. AT&T states that,
while this list includes several areas of responsibility, it
appears to omt an area identified in the CPAP Order on page 60.
AT&T wants the I ndependent Monitor to be able to require Quest
to perform a root-cause analysis when Qwest is penalized on an
ongoi ng basis from any given PID. AT&T proposes |anguage for 8§
17.5 to clarify this responsibility: “When Qnest is repeatedly
penalized for failing to neet the performance requirenents under
any given PID, the Independent Monitor shall have the authority
to require Qwest to performa root-cause anal ysis.”

b. | agree wth AT&T that the Independent

Monitor should be enpowered to order Qmest to undertake root
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cause analysis for repeatedly poor perfornmance. This seens an
appropriate and necessary superintending function for the
| ndependent Mbnitor to have.

HH. Request 34

AT&T proposes additional |anguage to clarify that the six-
month reviewis not [imted to the PIDs but rather can have
a broader definition. AT&T Mdtion at 8. Recommended SGAT at
§ 18.5. Qwest states that this requested language shoul d be
rejected because It di sagr ees wth t he Heari ng
Commi ssioner’s decision to permt the analysis of the
“firm aspects of the plan. Qwmest response at 17.

1. Deci si on
a. The six-nonth review may go beyond PID

definitions and may nodify “firnmf aspects of the plan.

b. The phrase recommended by AT&T wll be
included in § 18.5 as foll ows:

185 The six-month CPAP review process shall focus on refining, shifting the relative
weighing of, deleting, and adding new PIDs; however, such review is not limited to these areas.
After the Commission considers such changes through the six-month process, , it shall
determine what set of changes should be embodied in an amended SGAT that Qwest will file in
order to effectuate these changes.

2. Di scussi on
a. AT&T states that the CPAP Order, page 68,
states that a party may petition for review of the *“firnf
aspects of the CPAP. This indicates, to AT&T, that a broad
review, if appropriate, is available. The recomended SGAT
| anguage at 8 18.5 states that the focus of the six-nonth review
is the PIDs. AT&T asserts that a phrase should be added to this

section to avoid having this |anguage read to inply that other
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aspects of the CPAP are off-limts for this review AT&T
proposes: “however, such reviewis not limted to these areas.”

b. Qnest counters that this suggestion by AT&T
should be rejected. Qnest disagrees with my decision to permt
the possibility of opening “firm aspects of the plan -- and
AT&T's proposed |anguage only expands that inappropriate
approach and ensures that the six nonth review as envisioned by
t he Reconmended CPAP wi |l be a whol esal e revision of the CPAP.”

C. Firm aspects of the CPAP may be reviewed
during the six-nmonth review Such review follows from the
nature of the CPAP, and is necessary for the CPAP to remain
vital .

d. That said, the six-nonth reviews will not be
an opportunity to reopen and reargue each and every firm el enent

of the CPAP. To the contrary, there is a strong presunption

that the “firnf aspects of the CPAP wll continue wthout
change. Before the Conmi ssion revises a “firnf aspect of the
plan, there will have to be clear and convincing evidence of the

need to do so.

e. For instance, the Special Mster noted that:
“lTulnfortunately, no parties have carefully docunented the
paynents necessary to address different types of harns..and thus
the Tier I X paynents reflect nmerely a very rough and unrefined

approxi mati on of what conpensation is owed.” Fi nal Report and
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Reconmendation at p. 12. Thus, | could anticipate parties

trying to better quantify the commercial harm caused by Qwest’s

falling short on its performance obligations. By the sane
token, | would anticipate Qvwest will be vigilant to instances of
over -enforcenent, where the CPAP mght unwittingly create

arbitrage opportunities for CLECs.

f. It should also be enphasized that general
grievances about the CPAP wll not constitute clear and
convincing evidence warranting its change. Parties arguing to
change the CPAP during the six-nonth review will need to cone

forward with specific, credible information of the CPAP' s in- or

over - suf fici ency.

H-—g. | recognize the reliance interests that
are and will be built up in regard to the CPAP. These reliance
interests will not be trifled with by the Conmm ssion during the
six month reviews. However, as | have noted before, the CPAP

is, at best, an informed guess about setting the proper
incentives for keeping the Colorado |ocal exchange market open.
Actual experience with the CPAP will inform the Conm ssion where
it may be over- or under-enforcing the obligations of the Act.
Where this experience denonstrates the clear and convincing need
for changes to the CPAP, they will be enacted.

1. Request 35

Worl dCom requests clarification regarding the penalties
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that are excluded from the $100 mllion cap. Mor e
specifically, WrldCom requests the addition of exclusion
| anguage for the late reporting penalty, the penalty
omtting or inaccurately reporting changes to software and
data structure of the CPAP, and the penalty for not
obtai ning approval for CLEC-affecting changes. WrldCom
Motion at 1-2. Recommended SGAT at § 13.3, 14.2 and 14. 3.

1. Deci si on
| agree that WorldConmis suggested |anguage hel ps
clarify what penalties are excluded. The follow ng |anguage
wi |l be added to the CPAP SGAT:.
13.2 In the case of late reporting, Qwest shall make a payment of $500 per calendar day to
the Special Fund. This amount represents the total payment for missing a reporting deadline,
rather than a payment per report and does not count against the cap described in Section 11.1.

This payment shall begin on the report due date and continue until the report is actually
distributed.

14.2 Qwest shall be allowed to change the software and data structure that underlies the
performance measurement and reporting system in ways that are transparent to the CLECS,
but shall promptly record these changes on the change log so that they may factor into the
process by which the scope of the audit is determined. Omitted or inaccurate changes shall
result in Qwest being required to pay a $2500 fine, plus interest at the commission prescribed
deposit rate accrued from the time the change took effect. The payment shall go to the Tier 2
Special Fund and does not count against the cap described in Section 11.1.

14.3 Qwest shall obtain approval for any CLEC-affecting changes to the performance
measurement and reporting system. If a redesigned Change Management Process (CMP)
process is formally in place and approved by the industry, Qwest shall follow the change
management processes thus set forth. If a redesigned CMP process is not in place, Qwest will
be allowed to obtain approval for the change from the CLECS via the independent monitor. The
independent monitor shall then be responsible for guiding the change management process. |If
Qwest fails to obtain approval for any CLEC-affecting change, it shall pay a $1000 fine for each
affected CLEC. This fine shall be paid directly to the affected CLECS which payment does not
count against the cap described in Section 11.1.

2. Di scussi on
a. Wor|1 dCom asserts that, in many sections of
the recommended SGAT, the |anguage provides for penalties that

are excluded from the $100 mllion cap. For exanple, any
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penalties inposed directly by the CPAP for failure to report,
failure to report timely, or failure to report accurately are
excluded from the cap. The plan further states that, if the
| ndependent Monitor determnes that Qaest did not obtain
necessary approval or did not notify all affected CLECs, Qnest
will be fined $1000 per affected CLEC, payable to each affected
CLEC. However, in 88 13.3, 14.2 and 14.3 there is no specific
| anguage that states whether paynents under these sections count
or do not count against the cap. WrldCom suggests | anguage in
each of these sections that nakes that intent explicit.
b. The suggested I|anguage helps clarify what

penal ties count against the cap and what penalties do not. 88§
13.3, 14.2 and 14.3, in Attachnment A, now make clear that those
penal ti es do not count agai nst the cap.

JJ. Request 36

Worl dCom requests that the Hearing Conmi ssioner wait the

results of the technical conference to determne if any

further changes to the PIDs are necessary for the CPAP.

Worl dCom Motion at 3 4. Qwmest states in its response that

there is no reason to reopen the issues on which PIDs are

included in the plan. Qwest Response at 18.

1. Deci si on
This request to nodify is denied.
2. Di scussi on

a. Wrl dCom states that the CPAP is built on

detail ed Performance |Indicator Definitions both fromthe ROC OSS
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process and ordered by this Comm ssion. On Cctober 17, 2001 a
techni cal conference was held to address, inter alia, the PIDs,
including background information on the devel opnent and
publ i shing of the PIDs; relevant Col orado-specific neasures; and
the potenti al need for additional Col orado-specific PIDs.
Worl dCom suggests that the Hearing Conm ssioner should wait
until after the technical conference to determne the final I|ist
of PIDs that should be incorporated into the CPAP.
b. Qnvest  responds that this suggestion by
WrldCom is sinply one nore attenpt to have one nore run at
persuading the Hearing Comm ssioner to include additional PIDs
in the plan and that it should be rejected. Qaest states that
the parties have fully briefed the issues related to which PIDs
shoul d be included in the plan, and there is no reason to reopen
t hose i ssues.
cC. The CPAP needs finality. Excepting the

nodifications in this Oder, that finality came from Decision
No. RO1-997-1. The next opportunity to take up the PIDs wll
cone at the six-nonth review.

KK. Request 37

Wor | dCom requests clarification on t he Hear i ng

Comm ssioner’s phrase "all other conditional have been net”

in reference to his recomendation to the Comm ssion that

it recoomend to the FCC that Qwmest’s entry into the |ong

di stance nmarket is consistent with the public interest

requirement of U.S.C. 8§ 271 (d)(2)(B). WrldCom Mtion at
4. CPAP Order at page 14.
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1. Deci si on

This Conmmission wll perform all FCGrequired
analysis in mnmaking its recomendation wunder 42 US. C 8§
271(d) (2) (B)

2. Di scussi on

a. The CPAP Order, page 14, states that if
Qnest inplenents the CPAP by adopting the attached recomended
SGAT | anguage —- and assum ng all other conditions have been net
— | will recommend to this Conm ssion that it recommend to the
FCC that Qwest’s entry into the Ilong distance narket is
consistent with the public interest requirement of 42 US. C 8§
271 (d)(2)(B). WorldCom assunes that the Hearing Conm ssioner’s
reference to “all other conditions have been net” is not limted
to the 8 271 14 point checklist itenms, but also includes issues
related to the general terns and conditions of the SGAT as wel
as evidence presented in the public interest workshops. Wrl dCom
seeks clarification of this ruling, specifically that Qnest
could incorporate the CPAP into its SGAT and still fail the
public interest requirenments because of evidence presented in
the public interest workshops.

b. This Conmmi ssion’s recomendation to the FCC
will include all relevant analysis for conpliance with § 271.

LL. Request 38

Wor | dCom r equests | anguage be added to the SGAT itself in §
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20.0 that includes sone of the salient provision of the
CPAP. Worl dCom Motion at 56. Qwmest responds that it wll
provide a cross-reference in 8 20, but that no other
| anguage i s necessary or advisable. Qwmest Response at 18-
19.

1. Deci si on

| agree that just adding a cross-reference is
advi sabl e.

2. Di scussi on

a. Worl dCom states that Qunest should be
directed to reference the CPAP in 8 20 of its SGAT and attach
the CPAP as an exhibit to the SGAT. Wrl dCom proposes specific
| anguage for 8 20 that includes sone of the salient provisions
from t he CPAP.

b. Qnest  counters that, at the appropriate
time, it will file an amended SGAT with a provision in 8§ 20
cross-referencing the CPAP contained in Exhibit K= Qwest states
that no additional |anguage is necessary or advisable. To put
any substantive |anguage in 8 20 would be redundant with the
CPAP and thus create confusion.

C. The addition of a cross-reference to § 20
nmakes sense. Any additional |anguage, however, would be
superfluous and create the possibility of confusion. The SGAT §
20.0 shall be anmended to cross-reference the CPAP Exhibit.

MM  Request 39

Worl dCom requests that the Commission allow an offending

71



CLEC to request mni-audits during the six-nonth noratorium
by denonstrating to the Independent Monitor “good cause”
for allowng such a mni-audit. WrldCom Mtion at 6-7.
Qnest responds that this request should be rejected because
the provision is already generous to the CLECs. Qnest
Response at 14.

1. Deci si on
The mni-audit rights will remain as-is.
2. Di scussi on

a. The CPAP Order states that, if a mni-audit
fails to reveal any changes to Quest’s paynent cal cul ations, the
CLEC is prohibited from initiating any mni-audits in the
following six nonths. Worl dCom asserts that the Comm ssion
shoul d allow an offending CLEC to request mni-audits during the
si x-nonth noratorium by denonstrating to the |Independent Monitor
“good cause” for allowi ng such a mni-audit.

b. Qnest asserts that this recomendati on
should be rejected. Qmest states in its response that the
noratorium recomended by the Hearing Conm ssioner is already
substantially nore generous to the CLECs than the provision
recormmended by the Special Master. The Hearing Conm ssioner has
permtted CLECs to continue to seek data reconciliation and to
use the dispute resolution process to seek a mni-audit if Qnest
fails to act in good faith in a data reconciliation. Qnest
argues that the point of the noratoriumis to deter CLECs from

requesting frivolous mni-audits. If WbrldConmis proposal is
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adopted the nmoratoriumw Il not be a nmoratoriumat all and thus
wi |l have no deterrent effect on CLECs.

C. The existence of the mni-audit process
acknow edges the need for CLECs to make sure they have accurate
information from Qvwest. The noratorium provision for frivol ous
mni -audits recognizes the inherent noral hazard to granting
CLECs this wunilateral right. | am satisfied with the current
bal ance these respective provisions strike.

NN. Request 40
Worl dCom request that the exception of force nmmjeure be
defined as already contained in the SGAT at 8 5.7. Worl dCom
Motion at 7. Qwest believes the nost straightforward
approach is a stand-alone provision for force nmgjeure
Wi thout any cross-reference back to the SGAT. Quest
Response at 16-17.

1. Deci si on

The |anguage from SGAT 8§ 5.7 wll be cross-

referenced in CPAP § 15.1 as foll ows:

15.1 Qwest may seek a waiver of the obligation to make payments pursuant to this CPAP by
seeking an exception from the Independent Monitor on any of the following grounds:

Force majeure, as defined Qwest'sretaitariffs in SGAT § 5.7 (as to
benchmark standards, but not as to parity submeasures;

2. Di scussi on

a. Wor1 dCom states that under 8 15.1 of the
recommended SGAT, Qwest nay seek a waiver of the obligation to

make paynents pursuant to this CPAP by seeking an exception from
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the Independent Auditor on certain grounds, including force
maj eur e. Wor|1 dCom asserts that, rather than referring to a
force mmjeure provision defined in Qwest’'s tariffs, the
Commi ssion should rely upon the force majeure provision already
contained in the SGAT at 8 5.7. This |anguage was devel oped in
the 8 271 workshop process, and the parties reached consensus.
Wor|l dCom states it would be logical to cross-reference the force
maj eure | anguage in the SGAT and that it is readily available to
CLEGs.

b. Qnest believes that the nost straightforward
approach to the CPAP is a stand-al one provision. Such a stand-
alone provision wuld elinmnate the need for any cross-
referencing and would allow the CPAP to function as a self-
cont ai ned docunent. Qnest states that given the large, self-
executing paynments in the CPAP, it would be inappropriate to
subject Qwest to an overly-narrow force nmmjeure clause. The
proposed force mmjeure |anguage identifies issues that
legitimately affect Qumest’s ability to nmeet service obligations
and affect the fairness of making the significant self-executing
paynents.

C. The | anguage from SGAT 8 5.7 will be cross-
referenced in the CPAP. SGAT 8 5.7 force mmjeure |anguage has

al ready been agreed-to by the parties.It would seemonly to sow
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confusion to have different force nmjeure definitions in the
mai n SGAT and t he CPAP.

OO, Request 41

Opt-in does not require approval, just requires need to

report to Comm ssion per other Comm ssion rules. CPAP O der
at 23.

1. Deci si on
| raise this issue sua sponte as an advisory
matter. CLECs that want to opt-in to the CPAP need not apply
for approval. A CLEC can sinply notice opt-in through 4 CCR 723-
44-6.
PP. Request 42
Qwest shall include two appendices to the SGAT CPAP
exhibit. The first appendix, A, shall be the Ilist of
subnmeasures included in the CPAP. The second appendi x, B,

shall be the Performance Indicator Definitions (PIDs) for
all subnmeasures in the Plan.

1. Deci si on
For CPAP PIDs already contained in the Qwmest SGAT
Exhibit B reserved for the Service Perforner Indicators, Qnest
does not need to duplicate PIDs contained in SGAT Exhibit B, but
shall provide a list with the appropriate cross-reference in
CPAP Appendix B. For PIDs that are specific to the CPAP, Qnest

must include the actual PID in Appendi x B.
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V. ORDER

A It is Ordered That:
1. Before receiving a favorable recommendati on of §
271 conpliance, Qwest wll inplenent the CPAP consistent wth

this Oder and Attachnment A, including Appendices A and B
her et o. Attachnment A contains the actual SGAT | anguage to be
i mpl enented for this Comm ssion favorably to recommend § 271
conpl i ance. The recomended SGAT |anguage in Attachnent A
reflects decisions from the original CPAP Order, as well as any
nodi fications ordered here.

2. Qnest  Corporation’s Mtion for Leave to File
Response to Mditions to Mdify CPAP Decision One Day Late on
Cctober 17, 2001 is granted. Qnest’ s Response to Mtions to
Modi fy was considered in this Oder.

3. Qnest’s Motion for Leave to Supplenent Record is
deni ed.

4. Qnest shall file the first CPAP nock report on or
before the last business day of the nonth following the

Novenber 30, 2001, SGAT fili ng.
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B.

This Order is effective immediately on its
Mai | ed Date.

THE PUBLI C UTI LI TI ES COW SSI ON
OF THE STATE OF COLORADO

Heari ng Conm ssi oner
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