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DECISION'

Statement of ihe Case

Labor Relations Commission (Commission)* on October

6, 2004 alleging that the City of Easthampton (City) had
engaged in prohibited practices within the meaning of Sections
10¢2)(1), 10(a)(3) and 10(a)(4} of MGL c.150E (the Law). Follow-
ing an investigation, the Commission issued a complaint of pro-
hibited practice on September 13, 2006. The complaint alleged
that the City had violated Sections 10{2)(3) and, derivatively,
10{a)(1) of the Law by terminating Mazzolini’s employment with
the City.* The Commission dismissed the allegations that the City
violated Sections 10(2)(1), 10{a)(3), and 10(a)}(4) by various other
actions. The City filed an answer to the complaint on September
28, 2006.

D aniel Mazzolini (Mazzolini) filed a charge with the former

Susan Atwater, Esq., a duly-designated hearing officer of the
Board, conducted a hearing on the following dates: January 18,
2007, March 19, 2007, April 2, 2007, April 6, 2007, May 24, 2007,
May 25,2007, July 23, 2007, and July 24, 2007. At the hearing, all
parties had an opportunity to be heard, to examine witnesses, and
to introduce evidence. Mazzolini and the City filed post-hearing
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briefs on or about February 14, 2008.* The Hearing Officer issued
Recommended Findings of Fact on December 23, 2008.

Findings of Fact

The City challenged portions of the Hearing Officer’s Recom-
mended Findings of Fact.® After reviewing those challenges and
the record, we adopt the Hearing Officer’s Recommended Find-
ings of Fact, as modified where noted, and summarize the relevant
portions below.

The Ciiy's Sexual Harassrment Policy

At the time of the events in this case, the City maintained a Sexual
Harassment Policy (the Policy). The goal of the Policy was to pro-
mote a workplace that was free of sexual harassment. The Policy
contained a lengthy definition of sexual harassiment, including the
following:

Sexual epithets, jokes, written or oral references to sexual conduct;
gossip regarding one’s sex [ife; comments on an mdividual’s body;
comments about an individual’s sexval activity, deficiencies or
prowess; displaying sexually suggestive objects, pictures, car-
toons....,

The Policy stated that the City would promptly investigate allega-
tions of sexual harassment in a fair and expeditious manmer and de-
scribed the investigation as follows:

The investigation will be conducted in such a way as to maintain
confidentiality to the extent practicable under the circumstances.
Our investigation will include a private interview with the person
filing the complaint and with witnesses. We will also interview the
person alleged to have committed sexual harassment. When we have
completed our investigation, we will, to the extent appropriate, in-
form the person filing the complaint and the person alleped to have
committed the conduct of the results of that investigation.

The Policy further stated that, where it was determined that inap-
propriate conduct has occurred, the City would act promptly to
eliminate the conduct and impose such corrective action as is nec-
essary, including disciplinary action where appropriate. Neither
this Policy, nor any other City policy, prohibits general harass~
ment,

I. Pursuant to the Notice of Hearing, the Commonwealth Employment Relations
Board (Beard) has designated this casc as one in which it shall issue a decision in
the first instance.

2. Pursuant to Chapter 145 of the Acts of 2007, the Division of Labor Relations
“shall have all of the legal powers, authorities, responsibilities, dutics, rights, and
obligations previously conferred on the labor relations commission.” The Com-
monwealth Employment Relations Board (Board) is the Division agency charged
with deciding adjudicatory matters. References to the Board include the Commis-
sion.

3. Mazzolini argucs that the Board should also consider whether the City's decision
to jnitiatc two investigations into his conduct violated the Law even though the
Board did not specifically plead that allegation in the complaint. Mazzolini cor-
rectly notes that, in some instances, the Board has considered and decided allega-
tions outside the scope of the comptaint that the parties fully litigated at the hearing.
Towir of Norwell, 18 MLC 1263, 1264 (1952). However, the former Commission

found that the allegations that pertained to cvents occurring over six months before
October 6, 2004—the date that Mazzolini filed his charge—were untimely. Be-
cause the City initiated both investigations over six months prior to October 6,
2004, Mazzolini’s allcgations rcgarding those investigalions arc untimely, More-
over, Mazzolini did not request reconsideration of the allegations that the former
Commission dismisscd,

4. Following the close of the record, the parties transcribed the clectronic recording
of the hearing. The parties advised the Board by letter dated January 15, 2008 that
the transcript that they provided to the Board would be the official record of the
hearing.

5. The Board’s jurisdiction is not contested.

6. Mazzolint did not file any challenges to the Hearing Officer’s Recommended
Findings of Fact.
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The Confractual Grievance and Arbffration Procedure

The collective bargaining agreement between the Union and the
City that was in effect at the time of the events in question con-
tained the following grievance and arbitration procedure:

Article XVHI

A grievance is a dispute that may from time to time arise between
the parties which deals with the meaning or interpretation of this
agreement, and the parties agree that the following procedure for re-
solving said dispute shall be the sole remedy available to the parties:

Step | - Any aggrieved employee shall take up the grievance or dis-
pute, orally or in writing, with the supervisor in direct command
within ten (10} days of the date of the grievance or his/her knowl-
edge of its occurrence. The supervisor shall attempt to adjust the
matter and shall respond to the employee, in writing, within three
(3) working days. If the employee fails to exercise this first step
within said ten (10} days, he/she shall be deemed to have waived all
rights and remedies to and for said grievance.

Step 2 - Ifthe grievance has not been settled, the Union Steward and
the employee shall take up the grievance orally or in writing with
[the] supervisor within ten (10) days of Step 1 impasse. The super-
visor shall again attempt to adjust the matter and shall respond to the
Union Steward within five (5) days.

Step 3 - If the grievance is still not settled, it shall be presented in
writing by the Union Steward on behalfof the aggrieved party to the
Director of Public Works within three (3) days of Step 2 impasse
and said Director of Public Works shall have five (5) days to re-
spond to the Unien Steward, which response shall be in writing.

Step 4 - If the grievance still remains unadjusted, it shall be jointly
presented to the Mayor in writing within ten (10) days at which time
the Mayor will hear the facts and circumstances surrounding the
dispute and either decide the issue or reserve said decision for a pe-
ried of not more than thirty (30) days.

Step S - If the decision of the Mayor does not scttle the issue in dis-
pute, the UNION may, within thirty (30) days after the decision of
the Mayor take the case to arbitration...

{Emphasis in original.]

The Depariment of Public Works

At the time of the events in this case, the City’s Department of Pub-
lic Works (DPW) encompassed the following departments: Ad-
ministration, Engineering, Highway, Sewer, Water Treatment
Plant, Waste Water Treatment Plant {(WWTP) and Motor Repair.
Joseph Pipczynski (Pipczynski) was the Director of the DPW, and
he supervised the Office Manager, the City Engineer, the Highway
Supervisors, the Supervisor of Utilities and the Waste Water
Treatment Plan Supervisor. At all relevant times, David Gagnon
(Gagnon) was the Waste Water Treatment Plant Supervisor, and
Brian Geraghty (Geraghty), the Head Operator, reported directly
to Gagnon. Sally Peters (Peters), the only female employes in the
WWTP, held the position of Industrial Pre-treatment Coordinator,
and Steven Dushane (Dushane) held the position of Pump Station
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Operator. The WWTP also employed operators, mechanics and an
attendant.

The Physical Layout of the Waste Water Treatment Plant

The WWTP treats waste water from residential homes and indus-
trial facilities. It houses machinery, including pumps, presses, and
tantks; a mechanical/instrumentation room; a locker room; a break
room where employees take breaks and eat lunch; and an office
with three desks: one for Gagnon, one for Geraghty, and one for
Peters. The mechanical room is in the front of the building, the of-
fice is in the back of the building, and the break room is seven or
eight steps from the office.

Mazzofini’s Ermployrent with the City

The City hired Mazzolini as a waste water treatment plant atten-
dant on October 8, 2002. Mazzolini reported directly to Geraghty.
Mazzolini worked Monday through Friday cleaning the WWTP
and performing other tasks. Mazzolini performed certain duties at
the Sewer Plant and the Water Treatment Plant, and occasionally
accompanied Dushane to the City’s pump stations, but he spent the
majority of his time at the WWTP. On January 6, 20(3, Mazzolini
received the City’s Sexual Harassment Policy and signed a state-
ment indicating that he understood the policy and his responsibil-
ity not to engage in behaviors that would constitute sexual harass-
ment.

At some point early in Mazzolini’s employment, Mazzolini,
Gagnon, and Peters were sitting at the table in the break room with
other WWTP employees. The conversation turned to Mazzolini’s
former work experience, and Mazzolini indicated that he had per-
formed maintenance work at an apartment complex called the
Meadowbrook Apartments (Meadowbrook). Mazzolini said that
he had known women at Meadowbrook, prompting another em-
ployee to ask if Mazzolini had known the women in the “Biblical
sense.” Mazzolini responded that he had “done it doggie-style”
with women at Meadowbrook.” In response to Mazzolini’s state-
ment, Peters stated: “Dan, that’s gross. I don’t want to hear that
kind of stuff.” Gagnon told Peters to “deal with it.” The conversa-
tion and the break ended at that point.®

A short time after the conversation regarding the women at
Meadowbrook, Mazzolini and Gagnon had a conversation at the
WWTP in Peters’s presence. Mazzolini told Gagnon that he had
met a woman at a bar on a previous evening and that Mazzolini and
the woman subsequently engaged in sexual relations at
Mazzolini’s home. Mazzolini told Gagnon that while they were
having sexual relations, the headboard of the bed kept hitting the
wall, Mazzolini and Gagnon discussed this scenario at subsequent
times in Peters’s presence. ‘

In February of 2003, Peters traveled to a City meeting in a DPW
truck with Mazzolini and Geraghty to discuss mandatory fur-
loughs for City employees. During the ride, Mazzolini stated that

7. Atthe hearing, Mazzolini denied making the statement attributed to him regard-
ing the women at Meadowbrook and further denied having made any slatements of
a sexual nature during his cmployment at the WWTP. However, the Hearing Offi-
ccr did not credit his testimony on these points, and Mazzolini has not challenged
the Hearing Officer’s eredibility determination,

8. The record docs not reflect the date of this conversation.

C
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he had a new girlfriend, and that he was too heavy to be on top of
her. Geraghty continued the conversation by suggesting that
Mazzolini try increasing his upper body strength and trying differ-
ent sexual positions.

At some subsequent point, a conversation ensued about Dushane’s
dog, and someone drew a picture on a chalkboard depicting the
dog involved in sexual activity with a person. Peters erased the
drawing, and it was redrawn within minutes.” During this incident,
Mazzolini made a comment within Dushane’s earshot regarding
the size of the dog’s reproductive organs.

On various occasions, Mazzolini sat in front of Gagnon’s desk,
which was in the same room as Peters’s desk, and he and Gagnon
discussed Mazzolini’s sexual activities. Peters overheard some of
these conversations, and they offended her. Mazzolini also made
many statements regarding sexual activity in Dushane’s presence
that Dushane found offensive, like stating that he would like to
f—k a particular person, having sex “doggie-style”, or using
graphic terms to describe sexual activity. Mazzolini made state-
ments referencing sexual activity that Peters or Dushane found of-
fensive on a daily to weekly basis.'® Both Peters and Dushane told
Mazzolini that they did not want to hear statements of a sexual na-
ture, but Mazzolini continued to make sexual statements notwith-
standing their complaints.

The "No Confidence” Vole

On April 23, 2003, the Union held a special meeting at which they
voted to declare “no confidence” in Pipczynski as the DPW Direc-
tor. The Union communicated the no confidence vote to Riggott
and Pipczynski on May 5, 2003. When Pipczynski learned about
the vote, he became upset and stated loudly to certain employees
words to the effect of: “thanks for the no confidence - do you have
confidence in me now?” He also asked Mazzolini how Mazzolini
voted. Mazzolini told Pipczynski that he voted “no confidence”
because everyone else did.

Mazzolind's Efforts o Transfer 1o a Different Job

At some point prior to June 19, 2003, the City posted the position
of Craftsman in the Sewer Division. Mazzolini was the only em-
ployee who signed the posting signaling his intent to apply for the
position. By letter dated June 19, 2003, Pipczynski temporarily as-
signed Mazzolini to the Sewer Division for approximately one
month to read meters. Pipczynski stated in the letter that
Mazzolini’s work as a meter reader would be evaluated at the end
of the month.

After sending the June 19 letter to Mazzolini, Pipczynski decided
to award the vacant Craftsman position to another employee who
was about to lose his position in the Highway Department due to a
lack of funding. Pipczynski notified Mazzolini on June 27, 2003
that Mazzolini would not receive the transfer. Pipczynski met with
Mazzolint and Gagnon on July 2, 2003 to discuss the vacant posi-
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tion. Pipczynski explained that the job was being held open for an
employee who would be laid off. On July 2, 2003, the City
reposted the Sewer position in order to give the Highway Depart-
ment employee an opportunity to bid on it. Mazzolini signed the
posting again, but the City subsequently awarded the position to
the Highway Department employee.

On July 3, 2003, Mazzolini filed a grievance (1* grievance) over
the City’s failure to appoint him to the Sewer position by deliver-
ing the grievance to Pipczynski in person at Pipczynski’s office.
When Pipczynski received the grievance, he said: “You are a new
employee and you are already putting in a grievance? [ am the one
that decides who gets a job around here. You are not going to get
this job, and I will fight you everyway 1 can.” Pipczynski then
stated: ““What about what I hear about you talking about sex?”
When Mazzolini questioned the meaning of Pipczynski’s state-
ment, Pipczynski stated: “Never mind. If you did it, stop. If you
didn’t do it, forget about it.”

The following day, July 4, 2003, Pipczynski approached
Mazzolini as Mazzolini was emptying waste baskets. Pipczynski
told Mazzolini again that Mazzolini was not getting the job.
Mazzolini questioned Pipczynski about the meaning of
Pipczynski’s statements on July 3 regarding sex. Pipczynski told
Mazzolini that he (Pipezynski) would say whatever he wanted to
say, and Pipczynski walked away. Pipczynski denied the griev-
ance by letter dated July 8, 2003.

At some point prior to July 10, 2003, Pipczynski asked Gagnon
why the WWTP employees were not wearing uniforms. On July
10, 2003, Gagnon provided a writien response that stated in perti-
nent part as follows:

This is in response to your letter concerning so catled lack of uni-
forms of several WWTP employees...

The reason I write this letter is that my employees and myself are
very disturbed about the following facts...In the past couple of
weceks there have been grievances by employees at the treatment
plant and other divisions against your rulings and the fact that a no
confidence vote because of elimination of Highway Supervisor
[sic]. You also reinforced that feeling you upset about these griev-
ance when you displayed your feelings about a new employee filing
a grievance [sic]. This is the employee you chasing in your car at the
treatment plant just before you wrote this letter [sic]. As a union em-
ployee they have rights to grieve without recourse. So, 1 believe that
this letter you sent was not intended for disciplinary action but for
pay back. All the employees at the treatment plan [sic] would like an
apology and assurance that this will not occur in the future.

By letter dated July 15, 2003, Mazzolini notified Mayor Michael
Tauznick (Mayor) of his 1* grievance.” In his letter,-Mazzolini
stated that he would make an appointment with the Mayor’s office
to better explain the situation underlying the grievance. The
Mayor responded to Mazzolini’s July 15 letter on Aungust 29,
2003."2In his August 29, 2003 letter, the Mayor advised Mazzolini

9. The record does not indicate who drew or re-drew the picture of the dog.

10. At some unspecified point, Mazzolini told Dushanc that Dushane was in a cult,
a statement that Dushane believed criticized his religion.

11, The record docs not retleet the Union’s role, if any, in this action.

[2. The Mayor misptaced the letter in his office during July and August.
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to notify the Mayor if Mazzolini still wished to grieve
Pipczynski’s decision not to award him the Sewer position.

Peters's and Dushane’s Complaints Regarding Mazzolin!

Dushane was offended by Mazzolini’s sexual comments and told
Mazzolini that he did not want to hear such statements, Dushane
also told Geraghty and Gagnon that he was sick of hearing
Mazzolini’s sexual statements. In response to Dushane’s com-
plaints, Gagnon told Mazzolini not to talk “like that.” Mazzolini
ceased his comments in Dushane’s presence for a short period of
time, but he subsequently resumed making statements of a sexual
nature. At various times, Peters voiced her displeasure with the
sexual conversations to Gagnon and Geraghty. On one occasion,
Gagnon told her that: “Dan’s a man’s man and you [have got to]
deal with it.” Geraghty told Peters in effect: “it’s just the way men
talk.”

In or about June of 2003, Peters told Pipczynski in general terms
about the sexual statements that Mazzolini had made in her pres-
ence.”® Pipczynski told Peters to speak to the Personnel Depart-
ment about the matter, and Pipczynski notified City Personnel Di-
rector Raisa Riggott (Riggott) about Peters’s concerns.
Approximately one month later, in July of 2003, Peters told
Riggott that certain conduct in the WWTP offended her, and that
Mazzolini’s conduct was the most offensive. She told Riggott gen-
erally about Mazzolini’s statements regarding sex and relayed
some of Mazzolini’s statements. Peters also told Riggott that there
was an atmosphere of retaliation at the WWTP, and that Gagnon
was acting in a manner that made that work place unpleasant for
her. Peters’s meeting with Riggott lasted approximately one hour,
and at its conclusion, Riggott told Peters that she would seek infor-
mation from other workers. Riggott then reported Peters’s allega-
tions to Pipczynski and asked him if he was aware of the issue.
Pipczynski replied that he had perceived some dissension in the
WWTP.

Riggoits Investigation

After the meeting with Peters, Riggott met with some of the
WWTP employees to discuss Peters’s allegations. Dushane de-
clined to be interviewed because he was uncomfortable discussing
Mazzolini’s statements with Riggott. Riggott did not seek to inter-
view Mazzolini, and she did not tell Mazzolini of Peters’s allega-
tions against him or that she was investigating his conduct.

Following her interviews, Riggott contacted Pipczynski and dis-
cussed the allegations and the results of her interviews. Riggott
also contacted City Labor Attorney Elaine Reall (Reall). Riggott
told Reall that she wished to discuss a corrective action plan for
Mazzolini, and that that she wanted to issue Mazzolini a “last and
final” warning, Reall drafted a letter for Riggott’s use.
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On August 8, 2003, Riggott issued a letter (written waming) to
Mazzolini that stated in pertinent part as follows:

This office has conducted a thorough investigation of your recent
conduct, It has been determined that you have by your actions and
comments created a hostile work environment for fetllow employ-
ees. Sexual harassment, and other forms of workplace harassment
are not acceptable conduct and will not be tolerated in any City
workplace. This letter represents a “last chance” written warning. If
you continue to engage in any behavior that violates the City’s sex-
nal harassment policy, you will be required, at your own expense, to
attend an additional sexual harassment training session. I will make
arrangements with you and your supervisor within the next week to
implement such training.'*

It has also come to my attention that you publicly denounced the re-
cent sexual harassment training provided by the City as a waste of
time.'® Again, unless you are willing and able to abide by City pol-
icy, and Massachusetts’ law, you would do well to submit your res-
ignation and seek work elsewhere. Your insubordinate and uncoop-
erative behavior is not acceptable. It is the City’s clear responsibil-
ity to take any and all actions io eliminate and prevent instances of
workplace harassment. Such training is a serious matter; it is not a
jokeand your public refusal to abide by City policy does not demon-
sirate the type of attitude necessary to succeed in a municipal job.

For the next 12 months you will be closely monitored regarding
your work behavior, your demonstrated commitment to changing
your unacceptable behavior and your overall job performance.
Your recent request for another position will be denied, and all such
additional requests for transfers and/or promotions will be denied
until the City is satisfied that you have corrected your behavior.'®

Soon after August 8, 2003, Gagnon approached Peters and told her
that Mazzolini had received *“a letter”, and that Peters was a big
troublemaker. For a short period of tirne following this exchange,
some of the employees in the WWTP did not speak to Peters. Ata
certain point, Mazzolini and Gagnon resumed speaking in Peters’s
presence, and some of their conversations included sexual state-
ments that offended Peters.

The Disciplinary Grievances

Mazzolini filed a grievance on August 12, 2003 (2™ grievance)
over the August 8 written warning. When Mazzolini gave the
grievance to Pipczynski, Pipczynski stated loudly: “Another
grievance? You just don’t get it do you? But you are going to get
it.” Pipczynski then left the room with the grievance in his hand.
Pipczynski did not respond in writing to Mazzolini’s 2™ griev-
ance.

On August 18, 2003, Riggott issued the following letter to
Mazzolini:

As you are aware, the City has established a sexual harassment
policy to eliminate all types of harassment and hostile work envi-
ronments within all City departinents. Based upon the findings of

13. Dushane also told Pipczynski that he was uncomfortable with Mazzolini's
statements, but the record docs not pinpoint the timing of this complaint.

4. There is no evidence in the record indicating that the City implemented this re-
quirement.

I5. The record does not clearly idemify how Riggoll acquired information about
critical statements that Mazzolini may have made regarding the City’s sexual ha-
rassment training scssion.

16. Reall did not draft or suggest the last sentence of this Ietter, This was the first
time that the City had denied an employee a future promotion for a disciplinary pur-
pose.
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my recent investigation of your conduct and as part of the disci-
pline process, I am formally referring you to our Employee As-
sistance Program (EAP). As a condition of employment, you are
required to report to the office of Patrick Fleming at 151 Main
Street, 3™ Floor, in Northampton at 6:00 p.m. on Thursday, Au-
gust 21, 2003 for a complete assessment. If you do not show up
for this appointment or any future referral appointments that are
scheduled for you, you will be subject to further discipline up to
and including termination.

If you are unable to keep this schedule appointment due to a prior
commitment, you must contact Patrick Fleming’s office directly
at 584-0390 to reschedule your visit. You will personally be re-
sponsible for any costs that are incurred for any referral appoint-
ments that are arranged for you thereafier.'” These appointments
should not be scheduled during your normal working hours. You
must sign a release form when you arrive at the office. By signing
the release form, the City will be advised as to whether ornot you
have accessed the program and are willing to follow through with
their recommendations. No other information will be released.'®

Mazzolini attended the EAP appointment and filed a grievance
(3" grievance) on August 25, 2003 over his required participa-
- T

tion.

Moaozzolini's Addifional Job Grievances

Mazzolini filed a 4” grievance on August 26, 2003, challenging
the City’s decision not to award him the position that he had sought
in July. In letters dated August 28, 2003, Pipczynski denied
Mazzolini’s 3 and 4" grievances.

On orabout September 2, 2003, Mazzolini forwarded a letter to the
Mayor requesting his review of the grievances that Mazzolini had
previously filed. The Mayor responded to Mazzolini’s September
2 letter on September 9, 2003, affirming the City’s decisions on
Mazzolini’s 2", 3" and 4" grievances.

On November 10, 2003, Mazzolini delivered a 5 grievance to
Pipczynski challenging the City’s failure to award him the posi-
tion that he had previously sought. Pipczynski was annoyed by the
grievance and tore it up and threw it in a trash can. He then told
Mazzolini to go back to work and stop wasting the taxpayers’
money. On November 13, 2003, Mazzolini filed a grievance (6"
grievance) alleging that Pipczynski had violated Mazzolini’s Un-
ion rights by tearing up and discarding Mazzolini’s 5" grievance.

Pipczynski denied Mazzolini’s 5" and 6™ grievances by letter
dated December 12, 2003. In his denial letter, Pipczynski noted
that Riggott’s written warning stated that Mazzolini would be de-
nied all future promotions until the City was satisfied that
Mazzolini had corrected his behavior.

On December 15, 2003, after he had received Pipczynski’s De-
cember 12 letter denying his grievances, Mazzolini forwarded a
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letter to the Mayor. In his December 15 letter, Mazzolini described
his failure to receive the Sewer position, denied that he had made
any remarks of a sexual nature, and asked the Mayor to meet with
him and award him the pesition that he had been seeking.

The Unlon's Action

Union staff representative Donna Bowler (Bowler) contacted
Riggott by letter dated August 22, 2003, and asked Riggott to tell
the Union and Mazzolini what specific behaviors, actions or words
the City deemed to constitute sexual harassment, and to provide
copies of all paperwork produced as part of Riggott’s investiga-
tion. The City did not provide any information to the Union in re-
sponse to this request.”® In September and early October of 2003,
the Union again requested information from Riggott regarding the
issues underlying Mazzolini’s discipline and asked the City to
hold the August 12 and 25 grievances in abeyance pending receipt
of information from the City. The City did not provide the re-
quested information in response to these letters.”' On January 8,
2004, the Union demanded to meet with the City regarding
Mazzolini’s grievances and the Union’s belief that the City had
dealt directly with Mazzolini in violation of the Law.

Events That Occurred Affer the Wriften Warning

Between September of 2003 and February of 2004, Mazzolini
continued to make comments within Peters’s earshot that Peters
found offensive. At some point prior to February 9, 2004, Riggott
told Pipczynski that he needed to talk to the individuals at the
WWTP about the allegations that Peters had made against
Mazzolini. On or about February 10, 2004, Pipczynski initiated a
meeting in Pipczynski’s office with Mazzolini, Gagnon, Geraghty
and Union Steward Paul Bouthilette. Pipczynski told Mazzolini
that employees at the WWTP had complained about Mazzolini’s
conduct at the WWTP, and that Mazzolini’s conduct had created a
work environment at the WWTP which could precipitate a lawsuit
against the City. Pipczynski forcefully told Mazzolini to “fix it” or
Mazzolini would be terminated, and Gagnon and Geraghty would
lose their houses. When Mazzolini told Pipczynski that he did not
know what to fix, Pipczynski told him that Mazzolini should speak
to Riggott about the issue.

Following the meeting, Mazzolini went to ask Riggott about the
allegations against him. Riggott told Mazzolini that she did not
have any information for him, and she did not give him any details
about the allegations against him.

Mazzolint's Cormnplaint Against Pipczynski

On or about February 12, 2004, Mazzolini filed a written com-
plaint with Riggott alleging that Pipczynski had harassed
Mazzolini on six occasions. Riggott did not interview Mazzolini

17. City had previously referred individuals to the City’s EAP program, but had
never required any individual to absorb the cost of the refemal.

18. Riggott knew of Mazzolini’s grievances at the time that she gave Mazzolini the
August 18" letier, Riggott receives copics of grievances at the time that they are
filed with Pipczynski, and Pipczynski sent copics of all of his lctters denying
Mazzolini’s gricvances to the Mayor and to Riggott.

19. There isno evidenee in the record of any particular action by Mazzolini that oc-
curred between the written warning and the August 18" letter.

20. The City had not told Mazzolini what specific statements or conduct of his had
constituted sexual harassment.

21. There is no evidence that the City provided the Union with the information that
it sought prior to forwarding a copy of Reall’s March 23, 2004 report.
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regarding this complaint, and the City did not investigate or disci-
pline Pipczynski for any of the conduct that Mazzolini alleged.”

Pefers's Written Complaint

At some point in February of 2004, Bowler contacted Peters and
suggested that Peters file a written complaint of sexual harassment
with the Equal Employment Opportunity Commission (EEOC) or
the City to document the conduct by Mazzolini that Peters found
offensive. Peters wrote the following memorandum (written com-
plaint) and gave it to Riggott on or about February 25, 2004:

This letter is to submit a formal complaint of Sexual Harassment
against Dan Mazzelini and of Retaliation by David Gagnon.

In August 2003 1 participated in an investigation by the Personnel
Department into Dan’s conduct at the Wastewater Treatment Plant.
The retaliation and intimidation toward me by David Gagnon that
followed is historically based in Dave’s “management style.”

During the August interview, 1 informed you of a hostile work envi-
ronment polluted with Dan’s stories of sexual prowess and exploits.

Specifically, 1 mentioned that while riding in a pickup driven by
Brian Geraghty going to the mandatory Furlough Meeting (Feb.
2003) Dan mentioned that he had to Jose weight becavse his new
girlfriend told him that “he was too heavy on top of her.” When I ex-
pressly stated directly to Dan: “Dan, that is more than 1 want to
hear!” Dan, clearly enjoying my discomfort, went on to tell Brian
that he has started doing upper-body strengthening exercises in or-
der to beiter support his frame on top of her 110 pound body.

Also, I mentioned another incidence that occurred in the Treatment
Plant break room in the presence of David Gagnon, myself and one
ot two others: Dan was bragging about his sexual conquest of all (or
nearly all) of the women at the Meadowbrook Apartment complex
where he once was employed. He went on to say that he’d “done it
doggy-style with all the women.” Again, T told Dan directly that his
talk was more than 1 wanted to hear, but this time Dave chimed in to
encourage Dan’s story.

There were numerous overheard conversations between Dan and
Steve about Steve’s dog in various dog-human sexual situations.
Adding to the uncomfortable work atmosphere were Dog drawings
on the chalkbeard,

Retaliation toward me followed immediately after Dan received a
letter. Dave didn’t speak to me, Brian didn’t speak to me, in fact no-
body spoke to me; if | walked into the break room, everybody
stopped talking and/or left the room; I was forbidden to go to the
DPW office, but no reason was given. There was a palpable atmo-
sphere of hatred that.caused me a significant amount of emotional
distress. While I was out on sick leave for an appendectomy, Dave
organized the fall Steak Cookout, excluding me. However, he left
foil-wrapped potatoes in the fridge to ensure that [ was aware of my
exclusion. Dave is a bully, NOT a manager! The culture at the
Treatment Plant is one of finding a person’s weak spot and exploit-
ing it.
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Over the course of the last six months, T have come to realize that
Dave’s behavior has long, historical roots that date back to the
wretched treatment of Bob Kacmarczyk, and other nastiness that I
endured. There were other incidences where the guys stopped talk-
ing to me, but my “spies” revealed the reasons:

Within a month or two of receiving my (required) Grade 6 license
there was a hostile silence - because ““T was too smart.”

Within days of passing my CDL Iearner’s permit - nobody was al-
lowed to help me with the circle check until Bill Forrester inter-
vened. The atmosphere only got WORSE until I backed down and
made no further effort to pursue a CDL license.

The list could go on and on,..even the contractors from Waterline
noticed Dave’s attitude.

1 sincerely hope that there is some solution to this situation that will
lessen my feeling of ostracism and foster a better work atmosphere
for ALL treatment plant workers. [emphasis in original.]

Riggott forwarded Peters’s written complaint to Reall on the same
day that she received it. Riggott attached the following documents
to the complaint; 1) the harassment complaint that Mazzolini filed
against Pipczynski; 2) a letter written by Mazzolini to “whom it
may concern” that described the Union’s no-confidence vote;
Pipczynski’s angry response; Mazzolini’s 1% and 2" grievances;
Pipczynski’s response to Mazzolini’s first grievance; and
Pipczynski’s observation of Mazzolini while Mazzolint was cut-
ting grass on July 10, 2003; 3) Gagnon’s July 10, 2003 letter to
Pipczynski regarding the uniforms; and 4) 2 memo from
Mazzolini to Bowler stating that Pipczynski threw Mazzolini’s 5™
grievance in the trash,

Reail's investigofion ond Report

Following receipt of Peters’s written complaint, the Mayor met
with Riggott and Pipczynski. Riggott and Pipczynski told the
Mayor that they had determined that Mazzolini had engaged in
sexually harassing conduct, and indicated that they were leaning in
the direction of terminating Mazzolini. Consequently, the Mayor
asked Riggott to ascertain if Reall couid conduct an “independent
investigation” into Peters’s allegations.

Riggott contacted Reall and they discussed Peters’s complaint.
Reall told Riggott that she (Reall) could conduct an investigation
into Peters’s allegations, and the City retained Reall to do so. At
the time of her investigation, Reall was aware of the grievances
that Mazzolini had previously filed.

Reall began her investigation on March 1, 2004 by reviewing the
City’s Equal Employment Opportunity Policy (EEO Policy) and
the collective bargaining agreement between the City and the Un-
ion. Reall then interviewed every employee and supervisor who
worked at the WWTP, concluding the interviews on March 19,

22. The City challenged the Hearing Officer’s credibility determination that
Riggott failed to conduct an investigation into Mazzolini’s complaint. We will not
disturb a hearing officer’s credibility determination absent 2 clear preponderance of
ail relevant evidence that the determination is incorrect. City of Somerville, 23 MLC
11, 12(1996). If the rcason for the credibility determination is clearly stated and the
cvidence does not require a contrary finding, we will not amend the finding. Final
v, Contributory Retivement Appeal Board, 13 Mass. App. Ct. 85 (1982). Here, the

Hearing Officer explained that she did not eredit Riggott’s testimony on this issuc
beeavse some of Riggott’s testimony surrounding this issue was inaccurate and im-
plausible. We findno evidence in the record that requires a contrary finding. There-
fore, we will not disturb the Hearing Officer’s credibility determination.
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2003.2* Union President David Kieliszek and Bowler attended all
of the interviews along with Riggott.”*

In his interview, Dushane told Reall about statements that
Mazzolini had made describing sexual activity and denigrating
Dushane’s religion. For example, Dushane told Reall that
Mazzolini had described “cornholing” women and stated that “his
girlfriend doesn’t want him on top anymore.” In her interview, Pe-
ters told Reall that Mazzolini had made many statements of a sex-
ual nature that Peters found offensive, and Peters cited examples,
such as discussing having “doggie-style” sex with women at the
Meadowbrook apartments.? Peters told Reall that, after she com-
plained about Mazzolini’s conduct to Riggott, she was subjected
to retaliation and given the “silent treatment” by many matle em-
ployees but still routinely heard statements from Mazzolini that
she found to be obscene. In his interview, employee Bill Heron
(Heron) told Reall that Mazzolini made the following statement
regarczlén g a murder victim: “T £ her up the a— before I killed
her.”

Redll’s Report

Reall’s report identified Mazzolini, Gagnon and Geraghty as “‘al-
leged harasser/retaliators.” Reall described her interviews with
Mazzolini, Gagnon and Geraghty in her report and noted their re-
sponses to the allegations and statements attributed to them.”’
Reall’s report expressed her conclusion that there was merit to the
allegations™ that Mazzolini had subjected Dushane to religious
harassment and a hostile workplace.”” She also determined that
there was merit to Peters’s hostile work environment/sex discrimi-
nation allegations. In her report, Reall documented the factual ba-
sis for her conclusions by describing the statements that Peters,
Dushane and others attributed to Mazzolini. Reall’s report stated
that every employee and supervisor other than Geraghty admitted
that Mazzolini had acted in a less than appropriate fashion, that
“numerous employees” admitted hearing Mazzolini repeatedly
tell “dirty” jokes and talk explicitly about sex, and that “every em-
ployee questioned provided some type of example of inappropri-
ate, sexually graphic language used by Mr. Mazzolini in the work-
place.”

As aresult of her investigation, Reall found that “the pervasive and
sexually charged nature of the WWTP was not adequately ad-
dressed by the supervisors assigned to the WWTP [and the] reme-
dial, corrective action taken by the City with respect to the princi-
pal harasser (Mr. Mazzolini) has failed to correct or remedy the
hostile work environment.” Reall’s report contained the following
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recommendations based onherreview ofthe City’s exposure to le-
gal Hability under state and federal Jaw:

1) Remove Mazzolini from the work force;

2) Implement a training program focused on what constitutes an ap-
propriate, professional work environment at the WWTP;

3) Impose the following supervisory discipline:

a. Demote Gagnon and transfer him out of the WWTP.

b. Issue Geraghty a comprehensive written warning, require
Geraghty to complete a City approved supervisory training
course, and closely evaluate and monitor Geraghty’s progress.

Reall’s report contained the following written rationale for recom-
mending Mazzolini’s termination:

This individual has been credibly cited as engaging in harassing be-
havior throughout the term of his employment. He has rejected the
City’s attempt at (raining and does not acknowledge any need for
any change in his workplace behavior. This investigation revealed
that his conduct appears to be the direct and proximate cause of the
hostile and tense work environment experience by the complaining
parties.. In Tight of the fact that Mr. Mazzolini categorically denies
ever having done or said anything that warranted a Final Letter of
Wamning, has stated that his view that sexual harassment training is
“BS” and refuses to take responsibility for his harassment of Steve
Dushane, it is unlikely that further internal remediation is possible
with this individual.”

Although Reall noted that the issue was outside of her investiga-
tory charge, Reall found that Pipczynski occasionally yelled at his
subordinates, and she recommended that the City send Pipczynski
to a training workshop regarding discipline or dealing with diffi-
cult employees. Reall submitted her report, dated March 23, 2004,
to Riggott, and Riggott forwarded it to the Mayor.

The Cify's Decision fo Terminate Mazzolini

The Mayor and Riggott subsequently met to discuss the report.
The Mayor did not undertake any independent inquiry into the
matters addressed in the report, and he asked Riggott to implement
all of Reall’s recommendations. On April 7, 2004, Riggott con-
vened a meeting with Pipezynski, Union representative Jonathon
Tuttle (Tuttle) and Mazzolini. Pipczynski told Mazzolini that he
was terminated and gave Mazzolini a letter signed by Riggott™
that stated as follows:

Today at approximately 10:00 a.m. you are being provided the op-
portunity to explain why the City of Easthampton should not, effec-
tive immediately, terminate your employment as attendant in the
City’s Waste Water Treatment Plant, A review of your personnel

23, After the City initiated Reall’s investigation, Pipezynski encouraged Dushanc
toreport the statements and conduct that Dushane had observed from Mazzolini.

24, Wehave amendced this finding of fact to more accurately reflect the attendees at
Reali’s investigation,

25, Peters also told Reall about conduct by Gagnon that Peters found 1o be offen-
sive and/or retaliatory.

26. The record included notes that Riggott took during Reall’s interviews, and the
partics stipulated that the noles accurately reftect statements made by the interview-
ces to Reall. Heron's statement s included in the notes of his interview.

27. Reall’s report stated that Mazzolini denied saying anything of a sexual nature in
the workplace or “razzing” Dushane about his religion. Reall also stated in her re-
port that Gagnon denied hearing Mazzolini make any sexoally expticit remarks.

28. Reall’s report indicates that the City had received 2 written complaint from a
male co-worker of Peters”s. and suggesis that Dushane was the complainant. How-
cver, the record contains no evidence that Dushane cver filed a written complaint
wilh the City.

29. Reall relicd on various factors in making her determination, [ike her perceived
credibility of the intervicwees and corroboration of statements by other interview-
ces.

30. Riggott signed the fetter, but the Mayer authorized the iermination decision.
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file reveals that you were given a Last and Final Waming on August
8, 2003. As part of that waming you were strongly counseled that
any further conduct involving sexually inappropriate or harassing
work conduct would result in termination of employment.

As a result of two additional written complaints of harassment filed
by separate members of your bargaining unit,”* an investigation of
the work environment at the Waste Water Treatment Plant was con-
ducted by an outside investigator during March of 2004. During
such investigation you denied saying or doing anything of a sexual,
racial or religious nature, or engaging in any form of behavior thata
reasonable person might view as intimidating or harassing. You
also indicated that you did not “understand™ and in no way accepted
the validity of the earlier Final Waming.

The results of the City’s investigation do not support your blanket
denial of such actions. A substantial majority of your fellow
co-workers supported the allegations contained in such complaints
and offered other examples of serious, sustained breaches of appro-
priate work behavior. The City provides regular training around the
issue of sexual harassment. It also maintains a clearly communi-
cated policy of enforcing equal employment opportunity in the
work place. Your failure, despite participation in such training and
the issuance of a Last and Final Waming, to follow the City’s stan-
dard of appropriate work behavior leaves the City with no choice
but to end your employment....

Mazzolini filed a grievance over his termination on April 7, 2004.
Pipczynski denied the grievance on April 12, 2004. At no point
prior to his termination did anyone from the City tell Mazzolini
what3 specific allegations Peters and Dushane had made against
him.*

Pipczynski did not attended training as Reall recommended in her
report. Geraghty and Gagnon resigned before the City imple-
mented the disciplinary action that Reall had recommended for
them.

Opinion

A public employer that retaliates or discriminates against an em-
ployee for engaging in activity protected by Section 2 of the Law
violates Section 10(a)}(3) of the Law, Southern Worcester Re-
gional Vocational School District v. Labor Relations Commis-
sion, 386 Mass. 414 (1982); School Commnittee of Boston v. Labor
Relations Conmission, 40 Mass. App. Ct. 327 (1996). The Board
traditionally applies a three-step analysis to Section 10(a)(3) dis-
crimination cases. Town of Clinton, 12 MLC 1361 (1985) (citing
Trustees of Forbes Library v. Labor Relations Commission, 384
Mass. 559 (1981)). First, the Board determines whether the charg-
ing party has established a prima facie case of discrimination by
producing evidence to support each of the following four ele-
ments: 1) the employee engaged in protected activity; 2) the em-
plover knew of the protected activity; 3) the employer took ad-
verse action against the employee; and 4) the employer’s conduct
was motivated by a desire to penalize or discourage the protected
activity. If the charging party establishes a prima facie case, the
employer may offer evidence of one or more lawful reasons for
taking the adverse action. Once the employer produces lawful rea-
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sons for its actions, the employee must prove that, “but for” the
protected activity, the employer would not have taken the adverse
action. Trustees of Forbes Library, 384 Mass. at 565-66; Bristo!
County, 26 MLC 105, 109 (2000}.

In discrimination cases where the charging party has proffered di-

rect evidence of discrimination, the Board applies the two-step
analysis articulated in Wynn & Wynn, P.C. v. Massachusetts Com-

mission Against Discrimination, 431 Mass. 655 (2000); Town of
Dennis, 29 ML.C 79, 83 (2002). Direct evidence is evidence that,

“if believed, results in an inescapable, or at least highly probable,

inference that a forbidden bias was present in the workplace.”

Wynn & Wynn,431 Mass. at 667 {citing Johansen v. NCR Comten,

Inc., 30 Mass. App. Ct. 294,300 (1991)). Under the Wynn & Wynn

two-step analysis, the charging party must first prove by a prepon-

derance of the evidence that a proscribed factor played a motivat-

ing part in the challenged employment decision. The burden of
persuasion then shifts to the employer who may prevail by proving

that it would have made the same decision even without the illegit-

imate motive. /d. at 669 - 70. -

In this case, undisputed evidence discloses that Mazzolini engaged
in protected, concerted activity by filing grievanees, and that
Pipczynski and the Mayor were well-acquainted with Mazzolini’s
grievances. There is also no dispute that City’s decision to termi-
nate Mazzolini constitutes adverse action. Town of Athol, 2S MLC
208, 211 (1999). The City acknowledges that Pipczynski was
“irked” and “annoyed” by Mazzolini’s protected activity. We fur-
ther find that Pipczynski expressed disdain for Mazzolini’s griev-
ances and implicitly threatened Mazzolini with negative conse-
quences for filing the grievances. We therefore conclude that
Mazzolini has established all four elements of the prima facie case
set forth above. We further conclude that Pipzynscki’s actions,
particularly his statements to Mazzolini after Mazzolini filed the
1" and 2" grievances and his act of tearing up and throwing away
the 5™ grievance in front of Mazzolini, constitutes direct evidence
of anti-union animus. See Town of Brookfield, 28 MLC 320, 328
(2002) (selectman’s statement that unions were trouble and em-
ployee might not be around to enjoy a union constituted direct evi-
dence of anti-union animus).

The City nevertheless contends that Mazzolini cannot meet his ini-
tial burden because the Mayor, not Pipczynski, decided to termi-
nate Mazzolini and the Mayor held no animus against Mazzolini’s
concerted, protecied activities. We disagree. Although Pipczynski
did not make the ultimate termination decision, his authority to
deny Mazzolini the Craftsman position that Mazzolini sought
demonstrates that Pipczynski’s words and conduct can constitute
direct evidence of unlawful animus. See Wynn & Wynn, 431 Mass.
at 667 (stray remarks in the workplace, statements by people with-
out the power to make employment decisions, and statements
made by decision makers unrelated to the decisional process itself
do not suffice to satisfy a charging party’s threshold burden). Ad-
ditionally, Pipczynski’s conduct infected the Mayor’s decision to
terminate Mazzolini with the anti-union animus that Pipczynski

3. As previously noted, the record eontains no evidence of a second written com-
plaint,

32. We have modified this finding of fact to more accurately conform to the record
evidence.
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harbored. Pipczynski participated in the termination process when
he and Riggott told the Mayor that they were leaning in the direc-
tion of terminating Mazzolini, thereby prompting the Mayor to in-
stigate the formal investigation, a significant step in the termina-
tion process. This evidence of unlawful animus permeating the
Mayor’s decision persuades us that untawful animus played a mo-
tivating part in the challenged decision. Cf. Board of Regents, 12
MLC 1315, 1335 (1985) (where the decision-maker does not
make an independent review of the facts and bases the decision to
act on the evaluations and recommendations of other supervisors,
the motives of the supervisors in a discrimination case will be im-
puted to the decision-maker).

Because Mazzolini has established through direct evidence that a
proscribed factor played a motivating part in the challenged, ad-
verse employment action, we shift the burden to the City to show
that its legitimate reason, standing alone, would have induced it to
make the same decision. Wynn & Wynn, 431 Mass. at 666 (citing
Johansen, 30 Mass. App. Ct, at 301),

The City contends that the Mayor decided to terminate Mazzolini
because the investigation disclosed that Mazzolini had engaged in
continuing and ongoing harassment of employees, and because
Mazzolini was unable to correct his behavior after warning. Be-
cause credible evidence establishes that Mazzolini subjected
Dushane and Peters to unwelcome, sexually offensive conduct, we
find that the City’s proffered reason was legitimate and not
pretextual. Boston Water & Sewer Commission, 29 MLC 176, 181
(2003).

Mazzolini argues that the unlawful motivation behind the City’s
decision to terminate him is readily apparent from a variety of fac-
tors, like the timing of the termination; one month after Mazzolini
filed a complaint against Pipczynski and two months after the Un-
ion had threatened legal action against the City. Mazzolini con-
tends that the City’s proffered reasons were trivial because the al-
leged harassment occurred when Mazzolini was not speaking
directly to Peters, and thus Peters was the recipient of less objec-
tionable “secondhand harassment.” Mazzolini also contends that,
on the one occasion that he allegedly spoke directly to Dushane
about sex, Mazzolini ceased the conversation upon Dushane’s re-
quest, and his alleged statements about Dushane’s religion were
isolated instances. Finally, Mazzolini argues that the second in-
vestigation was based on events that occurred prior to the first in-
vestigation and prior to the discipline that Mazzolini had received
in August of 2003.

We find that the City has satisfied its burden to demonstrate that
the findings, conclusions and recommendations in Reall’s report,
standing alone, would have induced the Mayor to terminate
Mazzolini. Although the City’s initial efforts to investigate Pe-
ters’s verbal complaints were not error-free, the formal investiga-
tion that followed Reall’s written complaint yielded concrete evi-
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dence from multiple employees that Mazzolini had engaged in
unwelcome and sexually offensive conduct. Faced with the
knowledge of Mazzolini’s conduct and its effects on Dushane and
Peters, the City was obligated to take prompt remedial action. See
generally, College-Town, Division of Interco, Inc. v. Massachu-
setts Commission Against Discrimination, 400 Mass. 156, 167
{1986) (employer is liable for sexual harassment in workplace un-
der MGL c. 151B, if employer is aware of sexual harassment and
fails to take adequate steps to remedy the situation). The timing of
the City’s action supports the City’s contention because the Mayor
terminated Mazzolini within two weeks of receiving the report.
The City did not single Mazzolini out from other employees who
Reall determined had also engaged in sexually harassing conduct,
because the Mayor had asked Riggott to implement Reall’s disci-
plinary recommendations for Geraghty and Gagnon. Therefore,
there is no evidence that the City would have treated Mazzolini
differently if he had not engaged in protected, concerted activity.
Although the City imposed harsher discipline on Mazzolini than it
imposed on Gagnon or Geraghty, any disparate treatment may
have been warranted because Reall’s report described Mazzolini
as the “principal harasser”, and the City had previously warned
Mazzolini not to engage in workplace harassment.*

Additionally, we find no merit in Mazzolini’s argument that the
conduct at issue was trivial or isolated. Credible evidence demon-
strates that Mazzolini made unwelcome sexual comments to two
employees who communicated their discomfort to him on numer-
ous occasions, and we need not consider whether so-called “sec-
ondhand harassment” is less offensive or actionable than
first-hand harassment.*

Lastly, we are not persvaded that the City terminated Mazzolini
solely for conduct that it had addressed in prior discipline. The
credited evidence demonstrates that Mazzolini continued to make
unwelcome sexual comments to Peters after he received the last
chance written wamning. Moreover, the City initiated the second
investigation a short time after Peters submitted her written com-
plaint at the end of February of 2004. Accordingly, we find that the
City would have terminated Mazzolini’s employment regardless
of whether he had engaged in concerted, protected activity.

CONCLUSION

For the reasons cited above, we conclude that the City did not vio-
late Section 10{a)(3) and, derivatively, Section 10(a)(1) of the
Law, and we dismiss the complaint.

.

SO ORDERED.

* % ok & ok &

33. Although the City may not have lold Mazzolini what specific words or actions
constituted sexual harassment, the City’s August §, 2003 letter clearly advised him
that sexual harassment and other forms of workplace harassment would not be tol-
crated in any City workplace. Additionally, Peters had told Mazzolini that she did
not want to hear any comments of a sexual nature.

34. W cxpress no opinion on whether Mazzolini's conduct constitutes unlawful
sexual discrimination under MGL ¢ 151 B. Our decision is limited to our conchusion
that the City did not viclate MGL ¢. 150E when it terminated Mazzolini.



