
 

1 

DAR No. ______ 
Appeals Court No. 2026-P-1387 

COMMONWEALTH OF MASSACHUSETTS 
SUPREME JUDICIAL COURT 

 

477 HARRISON AVE., LLC, 
Respondent-Appellee, 

 

v. 
 

JACE BOSTON, LLC & ARTHUR LEON, 
 

Petitioners–Appellants. 
 

 

On Application for Direct Appellate Review of a 
Judgment of the Superior Court (Budreau, J.) 

(No. 1584cv00829)  

 
APPLICATION FOR DIRECT APPELLATE REVIEW 

  

 

Mark S. Furman 
(BBO No. 181680) 

Albert A. DeNapoli 
(BBO No. 543850) 

John D. Stuebing 
(BBO No. 483800) 

SHIPMAN & GOODWIN LLP 
101 Huntington Avenue 
Boston, MA 02110 
Tel:  (617) 218-2000 
mfurman@goodwin.com 
adenapoli@goodwin.com 
jstuebing@goodwin.com 
 

 

Kevin P. Martin  
(BBO No. 655222) 

Christopher J.C. Herbert  
(BBO No. 703492) 

Joseph R. Landry  
(BBO No. 696327) 

GOODWIN PROCTER LLP 
100 Northern Avenue 
Boston, MA 02210 
Tel:  (617) 570-1000 
kmartin@goodwinlaw.com 
cherbert@goodwinlaw.com 
jlandry@goodwinlaw.com 
 

October 14, 2026 Counsel for Petitioners-Appellants 
JACE Boston, LLC & Arthur Leon 

  

Supreme Judicial Court for the Commonwealth    DAR: DAR-31173 Filed: 10/14/2026 5:41 PM



 

2 

CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Supreme Judicial Court Rule 1:21, Petitioner-Appellant JACE 

Boston, LLC states as follows: 

 1. JACE Boston, LLC does not have any parent corporations. 

 2. No publicly held corporation owns 10% or more of JACE Boston, 

LLC’s stock.  

 
Dated: October 14, 2026    /s/ Kevin P. Martin 

Kevin P. Martin  
(BBO No. 655222) 

GOODWIN PROCTER LLP 
100 Northern Avenue 
Boston, MA 02210 
Tel:  (617) 570-1000 
kmartin@goodwinlaw.com 
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REQUEST FOR DIRECT APPELLATE REVIEW 

This case squarely presents a critical constitutional question:  Can a court 

impose state-law liability on someone for filing an objectively reasonable petition to 

the government?  The Constitution says no.  The trial judge said yes.  The judge thus 

allowed the plaintiff, 477 Harrison Ave, LLC, to proceed with abuse of process and 

Chapter 93A claims against its immediate neighbor, Arthur Leon, and his company, 

JACE Boston, LLC (collectively, “JACE”), based on two objectively reasonable 

lawsuits JACE had filed to challenge variances the Boston Zoning Board of Appeals 

granted to 477 Harrison.  The end result was that after 477 Harrison built its luxury 

condo complex next door to JACE, it then obtained a judgment against JACE of 

more than $20 million because JACE had objected to 477 Harrison’s variances.   

That should not have happened.  As a matter of federal law, objectively 

reasonable petitioning is immune from liability.  That immunity (sometimes called 

Noerr-Pennington immunity) was first recognized by the U.S. Supreme Court in 

antitrust cases, but it is rooted in the First Amendment’s guarantee of the right “to 

petition the Government for a redress of grievances.”  U.S. Const. amend. I.  Courts 

across the country have held that the Petition Clause protects legitimate petitioning 

from civil liability, including in abuse of process and unfair trade practices cases.  

The proceedings below cleanly teed up this issue.  At stage after stage, JACE 

argued that the First Amendment’s Petition Clause protects it from liability for 
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reasonable petitioning.  In response, 477 Harrison did not even dispute that JACE’s 

Zoning Appeals had an objectively reasonable basis, but instead argued that it could 

establish liability merely by showing that JACE had an improper subjective motive 

for maintaining its suits.  477 Harrison thus insisted that the objective reasonableness 

of JACE’s prior litigation was entirely irrelevant, and the trial court agreed.  

That logic lost sight of the Constitution.  Two years ago, this Court identified 

this issue in Bristol Asphalt Co. v. Rochester Bituminous Products, Inc., 493 Mass. 

539 (2024).  There, it explained that even if a claim based on petitioning could 

survive a motion under the state anti-SLAPP Act, a party’s “petitioning may still be 

entitled to protection from liability under the State and Federal Constitutions as the 

case proceeds according to the ordinary litigation process.”  Id. at 556.   

That protection is precisely what JACE invoked as this case proceeded, but 

the trial judge resolved the issue against JACE.  Holding that the petition-based 

immunity recognized in Noerr-Pennington does not apply “to anything beyond the 

context of an antitrust case,” the trial judge predicted that this Court does not “intend 

to” apply the immunity to common-law torts.  App.139(17:11-16).   

That was legal error.  The Petition Clause’s protections for objectively 

reasonable petitioning are not limited to antitrust cases.  The trial judge’s refusal to 

recognize those protections allowed JACE’s constitutionally-protected petitioning 

to serve as the basis for liability and tens of millions in damages.  This Court’s 
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immediate intervention is necessary not only to reverse an injustice against JACE, 

but also to avoid the deep chilling effect the $20 million judgment in this case may 

have against other petitioners who engage in objectively reasonable petitioning.   

This Court and the Supreme Court have long recognized “the right to petition 

the government, including the courts, as one of ‘the most precious of the liberties 

safeguarded by the Bill of Rights,’ implied by the ‘very idea of a government, 

republican in form.’”  Sahli v. Bull HN Info. Sys., Inc., 437 Mass. 696, 702 (2002) 

(quoting United Mine Workers v. Ill. State Bar Ass’n, 389 U.S. 217, 222 (1967) and 

United States v. Cruikshank, 92 U.S. 542, 552 (1875)).  The judgment below is a 

direct threat to that right, and it will remain so until this Court reverses it.   

For these reasons, and the others discussed below, the Court should accept 

direct appellate review.  

PRIOR PROCEEDINGS 

This case has a long history.  It includes two prior trips to this Court on direct 

appellate review—each requested by a different side of the “v.”  See 477 Harrison 

Ave., LLC v. JACE Bos., LLC, 477 Mass. 162 (2017) (Harrison I); 477 Harrison 

Ave., LLC v. JACE Bos., LLC, 483 Mass. 514 (2019) (Harrison II).  Those prior 

appeals addressed Massachusetts anti-SLAPP Act issues exclusively, and did not 

address the Petition Clause protections at issue in this appeal. 

The proceedings most relevant to this appeal are as follows.  In 2015, 477 
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Harrison sued JACE, alleging (1) a common-law abuse of process claim and (2) a 

claim under G.L. c. 93A, § 11.  477 Harrison based both of these claims on JACE’s 

petitioning activity.1  JACE argued that the Constitution did not permit 477 Harrison 

to use JACE’s objectively reasonable petitioning as a basis for civil liability and 

damages.  JACE raised these challenges throughout the litigation, beginning with its 

answer and at multiple stages thereafter, including in pre-trial filings, a motion in 

limine, proposed jury instructions, and multiple post-trial motions.   

The trial judge rejected JACE’s constitutional argument.  The judge noted in 

a ruling from the bench, shortly before trial began, that JACE had “preserved” this 

issue but rejected JACE’s argument on the merits, holding that the immunity 

recognized in the Noerr-Pennington doctrine does not apply “to anything beyond 

the context of an antitrust case.”  App.139(17:7-14).  The judge further predicted 

that this Court does not “intend to” apply that immunity to common-law torts.  

App.139(17:13-15).  On that ground, the court denied JACE’s request to preclude 

477 Harrison from introducing evidence of or relying on JACE’s legitimate 

petitioning in support of its claims.   

 
1 477 Harrison’s Chapter 93A claim was based predominantly on petitioning 
activity, but also complained about insurance claims JACE had made reporting 
structural damage to its building from 477 Harrison’s construction.  The trial judge 
found that there were no “sufficiently quantifiable” damages resulting from the 
insurance claims.  App.359 n.4.   
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Trial proceeded solely on whether JACE filed process “with an ulterior or 

illegitimate purpose” and caused “any damages as a result.”  App.368-70.  477 

Harrison alleged four separate “abuses” of process: (1) a 2012 Zoning Appeal, 

challenging the Boston Zoning Board of Appeals’ (“ZBA”) allowance of, inter alia, 

height and density variances; (2) a 2015 Zoning Appeal, challenging a second ZBA 

decision that allowed the height and density variances; (3) a 2013 declaratory 

judgment action (the “Wall Case”), which resolved in JACE’s favor the parties’ 

respective rights in a wall that JACE’s building shared with 477 Harrison’s property; 

and (4) an application for criminal complaint relating to trespass by 477 Harrison 

contractors on JACE’s property.  According to 477 Harrison, JACE’s “ulterior or 

illegitimate purpose” in this petitioning, among other things, was to prevent 477 

Harrison from developing residential units on its property.   

The jury returned a verdict finding that JACE did not have an “ulterior or 

illegitimate purpose” for the Wall Case, but finding that it did have such a motive 

for the two Zoning Appeals and the application for criminal complaint.  App.368-

70.  

The Chapter 93A claim was reserved for the Court.  After the parties filed 

written requests for findings and rulings, the trial judge found for 477 Harrison on 

the Chapter 93A claim and found that the jury’s award of damages on the abuse of 

process claim was also appropriate for the Chapter 93A claim.  The judge then 
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doubled those damages, finding “willful and knowing” conduct under Chapter 93A.  

App.359-60. 

In total—including damages, interest, costs, and fees—the judgment awarded 

$20,121,850 to 477 Harrison.  App.371.  JACE timely noticed an appeal, App.372-

74, and now submits this application for direct appellate review.  

FACTS RELEVANT TO THE APPEAL 

I. JACE’s property and 477 Harrison are immediate neighbors.   

Arthur Leon is the sole owner of JACE.  App.172(83:19-21), 175(86:11-13).  

JACE owns and leases 1234 Washington Street in Boston’s South End.  

App.172(83:16-18).  Leon and his father bought 1234 Washington in 1975, and it 

has remained in the Leon family ever since.  App.175(86:3-16).  Today, it houses 

Leon’s machine shop and his two businesses—a small crane equipment 

manufacturer and an electrical contracting service.  App.472.  

1234 Washington abuts 477 Harrison, and the two properties even share a 

structural support wall.  App.433-37.  When the 1234 Washington building was built 

a century ago, it was discovered that the foundation of the northwesterly wall of 477 

Harrison was partially located on 1234 Washington’s lot.  Thus, the building at 1234 

Washington had to be constructed without its own wall in that area, instead tying 

into 477 Harrison’s wall for support.  JACE has an easement protecting its right to 

use 477 Harrison’s wall for that purpose.  App.444. 
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II. JACE engages in petitioning to oppose 477 Harrison’s zoning-
noncompliant project abutting JACE’s property.   

A. The City refuses 477 Harrison a permit.   

477 Harrison purchased the 477 Harrison property in 2012 and sought to 

convert it from an industrial warehouse into a luxury building.  Its plans included 

redeveloping the five-story building into 18 residential condominium units and two 

commercial spaces.  App.481.  It also sought to add a penthouse floor.  App.481.  

Notably, the plan included knocking down part of the wall in which JACE held a 

support easement.  App.152-153(109:23-110:6).  

The image below shows 477 Harrison’s rendering for the proposed project:  

 

App.392 (descriptions and arrows added for this brief).   

When 477 Harrison applied to the City for a building permit, the Boston 

477 Harrison rendering, with 
penthouse on sixth floor 

JACE’s building 
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Inspectional Services Department denied the application, finding that the proposed 

project violated numerous Boston Zoning Code provisions, including those relating 

to building height and density, as well as roof structure and groundwater 

conservation.  App.375.  In all capital letters, the letter instructed 477 Harrison to 

“take the necessary steps to ensure any required community participation in the 

Board of Appeal process for your application.”  App.375.   

B. The Zoning Board grants 477 Harrison a variance.   

After its permit request was refused, 477 Harrison turned to the ZBA for relief.  

App.481.  477 Harrison urged the ZBA, among other things, to grant 477 Harrison 

multiple variances from the zoning code.  App.481. 

 As the applicant for the variance, 477 Harrison bore a heavy burden.  Section 

9 of Boston’s Zoning Act states that the ZBA may only grant a variance where: 

owing to conditions especially affecting such parcel or 
such building, but not affecting generally the zoning 
district in which it is located, a literal enforcement of the 
provisions of such zoning regulation would involve 
substantial hardship to the appellant, and where desirable 
relief may be granted without substantial detriment to the 
public good and without nullifying or substantially 
derogating from the intent and purpose of such zoning 
regulation, but not otherwise.  

St. 1956, c. 665 § 9 (emphasis added).   

The ZBA held a public hearing on 477 Harrison’s appeal.  App.400.  As an 

abutter of 477 Harrison and a South End community member, Leon asked the Board 
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to deny the requested variances.  Leon argued that 477 Harrison had not satisfied the 

“substantial hardship” standard for a variance and that the development would 

interfere with Leon’s ability to use his own property and negatively impact “the 

overall welfare of the South End neighborhood.”  App.376.  

Nonetheless, the ZBA granted 477 Harrison’s requested variances and special 

permits.  App.399.  The ZBA noted that it had considered the views of multiple local 

officials who spoke in favor of the proposal, including the Mayor’s Office.  App.402.  

The ZBA also claimed to have taken into account the effects of the proposed project 

on “adjoining lots and those in the neighborhood.”  App.403.   

C. JACE challenges the Zoning Board’s 2012 decision to grant a 
variance, resulting in an Agreement for Judgment (“2012 Zoning 
Appeal”).   

JACE appealed the ZBA’s 2012 decision to the Superior Court.  It named the 

ZBA and 477 Harrison as defendants.  App.406.  JACE argued, among other things, 

that 477 Harrison had failed to satisfy the requirements for the variances and permits 

that the ZBA had issued.  App.407.   

The merits of JACE’s appeal rested on settled law that “no person has a legal 

right to a variance and they are to be granted sparingly.”  39 Joy St. Condo. Ass’n v. 

Bd. of Appeal of Bos., 426 Mass. 485, 489 (1998).  Notably, as “the party who had 

sought the variances,” 477 Harrison “bore the burden at trial of proving [its] 

entitlement to them.”  Sheppard v. Zoning Bd. of Bos., 81 Mass. App. Ct. 394, 398 
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(2012).  As an abutter, JACE was presumed to have standing to challenge the zoning 

relief granted to 477 Harrison.  It is abundantly clear that JACE’s challenge to the 

variance grant was objectively reasonable, and at trial 477 Harrison never argued 

that it was not.  

Indeed, the 2012 Zoning Appeal was resolved through an Agreement for 

Judgment, pursuant to which 477 Harrison withdrew its variance request and agreed 

that the 2012 ZBA decision granting the variance “is hereby vacated and is and shall 

be of no force or effect.”  App.429.   

D. JACE appeals after 477 Harrison again pursues zoning-
noncompliant plans (“2015 Zoning Appeal”).   

Less than two years after withdrawing its variance request, 477 Harrison again 

sought a building permit based upon its earlier penthouse design that required 

multiple zoning code variances.  App.390.  Once again, the Boston Inspectional 

Services Department issued a refusal letter, App.390, 477 Harrison appealed the 

permit refusal to the ZBA, Leon urged the ZBA not to grant the variances, and the 

ZBA ultimately issued the variances.  App.390; App.445-51.   

As it had done in 2012, JACE appealed the ZBA’s decision to the Superior 

Court, naming the ZBA and 477 Harrison as defendants.  App.452.  JACE made 

effectively the same arguments that it had made in 2012, including that 477 Harrison 

had not satisfied the requirements for its requested variances.  App.463-70.   

This time, the Superior Court granted summary judgment to 477 Harrison and 
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the ZBA, ruling that JACE lacked “standing” under the Zoning Act.  The motion 

judge recognized that JACE, as an abutter, was “entitled to a rebuttable 

presumption” that it was a “person aggrieved” who is statutorily entitled to appeal a 

ZBA decision to the Superior Court.  App.474-75 (quoting 81 Spooner Rd., LLC v. 

Zoning Bd. of Appeals of Brookline, 461 Mass. 692, 700 (2012) and St. 1956, c. 665, 

§ 11).  Acknowledging that “there is no case directly on point,” the court nonetheless 

held that JACE’s “evidence of potential structural harm to its own property” was “a 

building code matter to be addressed by the City of Boston’s Inspectional Services 

Department, not a zoning matter.”  App.476-77.  The court recognized that JACE 

had offered testimony that the project would cause density-related harms for JACE 

and the neighborhood in the form of traffic, parking, and noise problems, but found 

that 477 Harrison had “successfully rebutted” this evidence of harm.  App.478.   

E. JACE files a successful declaratory judgment action confirming its 
easement (the “Wall Case”).   

In addition to the Zoning Appeals, there is another lawsuit that JACE 

instituted that 477 Harrison claimed to be an abuse of process.  In 2013, JACE filed 

a declaratory judgment action because 477 Harrison’s plans threatened to demolish 

the wall in which JACE possessed a support easement.  App.381.  After a bench trial 

in 2014, the trial judge confirmed JACE’s continued right to use and tie into the 

shared wall and prohibited 477 Harrison from taking “any action to demolish” the 

portion of the wall in which JACE has an easement.  App.433.  477 Harrison 
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appealed the decision, but the Appeals Court affirmed.  As the Appeals Court put it, 

477 Harrison “asks us to rewrite the easement.”  App.483.  Unsurprisingly, the court 

said no.  Id.2   

III. 477 Harrison files this lawsuit to deter JACE’s petitioning.   

477 Harrison sued JACE and Leon in 2015, claiming that the 2012 and 2015 

Zoning Appeals, the Wall Case, and the application for criminal complaint each 

constituted (1) an abuse of process; and (2) a violation of Chapter 93A, § 11.  

A. The motion judge refuses to grant JACE’s requests for dismissal 
under the anti-SLAPP Act even after Bristol Asphalt, despite the 
objective reasonableness of JACE’s petitioning activity.  

Early in the case, JACE invoked its protections under the Massachusetts anti-

SLAPP Act.  Notably, these protections are statutory protections, separate from the 

constitutional Petition Clause immunity that is the principal focus of this appeal.  

The anti-SLAPP history is nevertheless relevant, as it provides a separate basis for 

JACE to prevail, and a separate basis for direct appellate review.   

In 2015, JACE filed a special motion to dismiss the abuse of process claim 

under the anti-SLAPP Act.  After the motion judge denied the motion, this Court 

vacated the denial as to the abuse of process claim, holding that 477 Harrison had 

 
2 In 2014, Leon reported to the Boston Police Department that 477 Harrison’s 
contractors were using the roof of JACE’s building to work on the 477 Harrison 
project.  BPD advised Leon that he could apply for a trespass order in the Boston 
Municipal Court, which Leon did.  The Municipal Court denied Leon’s application.   
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failed to show that the 2012 Zoning Appeal, the 2015 Zoning Appeal—and all other 

alleged uses of process by JACE other than the application for criminal complaint—

lacked “a reasonable basis in fact or law.”  Harrison I, 477 Mass. at 174-76.   

Today, that conclusion would require a court to dismiss 477 Harrison’s abuse 

of process claim under the anti-SLAPP Act, insofar as it was based on the Zoning 

Appeals and the Wall Case.  That was also the rule until the day Harrison I issued.  

But that day, the Court issued its since-overruled decision in Blanchard v. Steward 

Carney Hospital, Inc., 477 Mass. 141 (2017).  As relevant here, Blanchard allowed 

a plaintiff to overcome an anti-SLAPP motion even where its claim attacked the 

defendant’s objectively reasonable petitioning activity, so long as the plaintiff 

showed that its claim on the whole “was not primarily brought to chill the 

defendant’s legitimate petitioning activity.”  Harrison I, 477 Mass. at 164.   

Accordingly, rather than dismissing 477 Harrison’s abuse of process claim 

with respect to the Zoning Appeals, this Court remanded with instructions to apply 

Blanchard.  See Harrison I, 477 Mass. at 175-76.  On remand, the motion judge 

applied the new Blanchard standard, and denied JACE’s motion.  App.72-77.   

Blanchard lasted just seven years.  In Bristol Asphalt, this Court overruled 

Blanchard and observed that Blanchard’s “second path”—that is, the basis of the 

denial of JACE’s motion here—was plagued by “numerous problems.”  493 Mass. 

at 553.  Bristol Asphalt thus eliminated the additional analysis from Blanchard and 
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returned to the “simplified anti-SLAPP framework” that had governed for “nearly 

twenty years” before Blanchard.  Bristol Asphalt, 493 Mass. at 541-42.   

After Bristol Asphalt came down in 2024, JACE filed a motion for 

reconsideration of the denial of its anti-SLAPP motion.  JACE argued that the judge 

should apply the simplified anti-SLAPP framework to which Bristol Asphalt had 

returned, and then dismiss 477 Harrison’s abuse of process claim to the extent it was 

based on legitimate petitioning—including the Zoning Appeals.  App.78-85.   

The motion judge denied the motion, holding that Bristol Asphalt did not 

apply “retroactively” to JACE’s case.  The court reasoned that Bristol Asphalt 

applied only to cases in which an “anti-SLAPP motion or appeal remains pending” 

as of the issuance of Bristol Asphalt.  App.64.  It concluded that this condition was 

not satisfied here. 

B. The trial judge rejects JACE’s arguments that objectively 
reasonable petitioning is constitutionally protected. 

Separate from its anti-SLAPP motion, JACE argued that the United States 

Constitution protected its petitioning activities, including the Zoning Appeals, from 

serving as a basis for liability or damages in this case.   

i. The trial judge denies JACE’s motion to preclude legitimate 
petitioning from serving as a basis for liability.  

Prior to trial, JACE filed a motion in limine which argued that due to JACE’s 

Petition Clause immunity, 477 Harrison must be precluded from offering evidence 
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based upon the Zoning Appeals and the Wall Case.  App.94.  As JACE argued, those 

three challenges were a “legitimate exercise of [JACE’s] constitutionally protected 

right to petition the government.”  App.94.  Thus, JACE urged, it was immunized 

from liability for those litigations as a matter of law—including under the First 

Amendment’s Petition Clause.  App.94. 

477 Harrison responded to JACE’s constitutional objections by mocking them 

as “ludicrous,” “shocking,” and “fantasy.”  App.111-12.  477 Harrison insisted 

(incorrectly) that this Court had confined the immunity recognized by Noerr-

Pennington to antitrust cases.  App.110.  It argued that under Massachusetts law, the 

only issue for its abuse of process and Chapter 93A claims was whether JACE had 

an “ulterior or illegitimate purpose” for its petitioning, and it insisted that the 

objective reasonableness of JACE’s lawsuits was irrelevant.  App.113.   

The trial judge embraced 477 Harrison’s arguments in full, denying JACE’s 

motion “for the reasons stated by the Plaintiff.”  App.139(17:10-11).  Beyond 

incorporating 477 Harrison’s arguments, the trial judge offered only a few additional 

sentences.  In them, he said that this Court had not extended the immunity from 

Noerr-Pennington “to common law torts[,] nor does it intend to.”  App.139(17:11-

16); App.68 (May 8, 2025 entry denying motion for reasons stated on record).  

Based on that conclusion, the trial judge denied JACE’s motion and allowed 

477 Harrison to use objectively reasonable petitioning—the two Zoning Appeals and 



 

23 

the Wall Case—as a basis for liability and damages on each of its claims.   

ii. The trial judge prohibits JACE from introducing evidence of 
the objective reasonableness of its petitioning.   

Beyond denying JACE’s motion to preclude 477 Harrison from relying on 

JACE’s objectively reasonable petitioning as a basis for liability, the trial judge also 

excluded evidence JACE offered to show the objective reasonableness of its actions.  

In particular, JACE had designated a zoning law expert, attorney Martin 

Healy, to discuss the two Zoning Appeals and to help the finders of fact understand 

why those Zoning Appeals had objectively reasonable bases.  477 Harrison moved 

to exclude that testimony, arguing it was irrelevant.  App.120(59:18-25).  The trial 

judge excluded Healy’s testimony on this question, relying on its prior ruling 

denying JACE’s constitutional defense.  App.143(43:6-12).  

During the colloquy over the expert evidence, the trial judge confirmed with 

477 Harrison that it was not arguing that JACE lacked an objectively reasonable 

basis for its Zoning Appeals.  App.119-20(58:18-59:11).  The judge asked counsel 

for 477 Harrison:  “Are you arguing that he didn’t have a basis to appeal?”  

App.119(58:18-19).  477 Harrison’s counsel responded:  “No.  We’re going to argue 

it was brought for ulterior motives.”  App.120(59:8-11).  

iii. After the judge refuses to instruct the jury on objective 
reasonableness, the jury returns a verdict against JACE.   

In addition to the motion in limine, JACE preserved its constitutional 
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argument in other ways—including in multiple proposed jury instructions regarding 

the constitutional protections for objectively reasonable petitioning, and in motions 

seeking judgment as a matter of law (1) at the close of 477 Harrison’s case, (2) at 

the close of all the evidence, and (3) after the jury verdict.  App.181-85; App.155-

68; App.208-209; App.305-20; App.321-42.  The trial judge denied each of these 

requests; where he explained his reasons, the judge referred back to his denial of 

JACE’s motion in limine.  App.213(38:16-20); App.67; App.70; App.362-67.3   

When the case was submitted to the jury, the jury was asked to decide—as to 

each of the four alleged “abuses” of process—only whether JACE filed process 

“with an ulterior or illegitimate purpose” and caused “any damages as a result.”  

App.368-70.  The jury found that JACE did not act with an “ulterior or illegitimate 

purpose” when it filed the Wall Case.  App.368.  But the jury found that JACE did 

act with an ulterior motive when it filed the 2012 Zoning Appeal, the 2015 Zoning 

Appeal, and the application for criminal complaint.  App.368-69.  The jury awarded 

$5,801,550 in damages on this claim. 

C. The trial judge finds against JACE on the Chapter 93A claim based 
in large part on the Zoning Appeals.   

The Chapter 93A claim was reserved for the court’s determination.  Both sides 

 
3 The trial judge made clear that he was denying all arguments JACE made regarding 
the First Amendment protection for objectively reasonable petitioning:  “For all 
purposes on the record, objectiveness I’m denying.”  App.215(42:5-6).  
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submitted written requests for findings and rulings on the claim.  477 Harrison 

argued that JACE’s motive in filing both the Zoning Appeals was “to derail 477 

Harrison’s project and exert maximum financial pressure” on its competitor, 477 

Harrison.  App.238.  JACE again argued that its objectively reasonable petitioning 

was immunized from liability under the Petition Clause.  App.271-29.   

The trial judge found in 477 Harrison’s favor on the Chapter 93A claim.  The 

judge’s order never addressed JACE’s constitutional argument—or the objective 

reasonableness of JACE’s petitioning activity.  The judge found that JACE engaged 

in a “campaign” of petitioning “in an effort to redesign, delay, financially destabilize 

and interfere with the completion of the 477 Harrison development.”  App.358.  On 

that ground, he awarded double damages and attorneys’ fees.  App.359-60.   

D. Judgment enters against JACE for more than $20 million based 
almost exclusively on its Zoning Appeals. 

The court entered judgment on July 13, 2026.  App.371.   

Damages were $5,800,000 relating to the two Zoning Appeals and $1,550 

relating to the application for criminal complaint.  App.353.  The $5,801,550 was 

doubled based on the Chapter 93A findings.  App.360. 

With attorneys’ fees, costs, and interest added, the total amount awarded to 

477 Harrison pursuant to the judgment was $20,121,850.  App.371.   
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ISSUES PRESENTED 

While JACE may raise other issues in its appeal, JACE believes that at least 

the following issues warrant direct appellate review by this Court: 

1. Whether the trial judge committed legal error by denying constitutional 

protection to objectively reasonable petitioning? 

JACE raised and preserved this issue in, e.g., its motion in limine raising 

constitutional issues, its motions for directed verdict and judgment notwithstanding 

the verdict, its proposed findings of fact and conclusions of law, its proposed jury 

instructions, and elsewhere.  See, e.g., App.94-104; App.155-68; App.181-85; 

App.208-09; App.305-20; App.321-42; see also pp. 21-25, supra. 

2. Whether the motion judge committed legal error by refusing to dismiss  

477 Harrison’s claims with respect to the Zoning Appeals based on the simplified 

anti-SLAPP framework from Bristol Asphalt?   

JACE raised and preserved this issue in, e.g., its motion for reconsideration of 

its special motion to dismiss.  See, e.g., App.78-85; App.64; see also pp. 19-21, 

supra.4  

 
4 JACE may raise other issues on appeal, raised and preserved below, including the 
trial judge’s failure to give instructions and rulings relating to damages and the 
Agreement for Judgment, and the admission and exclusion of evidence.  
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ARGUMENT ON THE ISSUES 

I. The trial judge erred by denying any constitutional protection to JACE’s 
objectively reasonable petitioning. 

The trial judge committed legal error by denying First Amendment protection 

to JACE’s objectively reasonable petitioning activity.   

To start, JACE’s objectively reasonable petitioning never should have gone 

to the jury at all.  JACE correctly argued prior to trial that the Zoning Appeals and 

the Wall Case “are immunized from liability” by JACE’s “right to petition the 

government for redress.”  App.94.  The court should have precluded 477 Harrison 

from claiming that the Zoning Appeals or the Wall Case were in any way wrongful, 

and the abuse of process claim and the Chapter 93A claim should have been tried 

only to the extent they were based on matters other than protected petitioning.  

Making matters worse, the trial judge not only refused to dismiss the claims 

based upon legitimate petitioning, but then prevented JACE from putting on any 

constitutional defense at trial.  By barring JACE from presenting evidence of 

objective reasonableness and then refusing to instruct the jury on objective 

reasonableness, the trial judge kicked the Constitution out of the case. 

The First Amendment’s Petition Clause guarantees the right of the people “to 

petition the Government for a redress of grievances.”  U.S. Const. amend. I.  That 

guarantee forbids the imposition of civil liability—like the tens of millions of dollars 

in damages here—on a person for exercising their protected right to petition.   
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The Supreme Court has long recognized this Petition Clause immunity, 

primarily but not exclusively in the area of antitrust—in the so-called Noerr-

Pennington doctrine.  Noerr held that a petitioning campaign designed to influence 

government action could not be grounds for civil antitrust liability even if the 

campaign’s “sole purpose” was to disadvantage competitors.  E. R.R. Presidents 

Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-38 (1961).  As the Court 

reasoned, “the whole concept of representation depends upon the ability of the 

people to make their wishes known to their representatives.”  Id. at 137.  Since the 

“right of petition is one of the freedoms protected by the Bill of Rights,” the Court 

refused to “impute to Congress an intent to invade these freedoms” in the antitrust 

laws.  Id. at 138.  So long as a “campaign was directed toward obtaining 

governmental action, its legality was not at all affected by any anticompetitive 

purpose it may have had.”  Id. at 140; see also United Mine Workers of Am. v. 

Pennington, 381 U.S. 657, 670 (1965) (reiterating that Noerr’s immunity applies to 

petitioning “regardless of intent or purpose”).   

This immunity also applies to the filing of lawsuits.  See Pro. Real Est. Invs., 

Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 60 (1993).  As this Court has 

stated, the pursuit of a lawsuit constitutes petitioning activity protected by the federal 

and Massachusetts Constitutions.  See Sahli, 437 Mass. at 700-01.   

That petitioning activity—the pursuit of a lawsuit—may not be the basis for 
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civil liability, unless a plaintiff carries its burden to show the defendant’s underlying 

lawsuit was a “sham.”  Pro. Real Est. Invs., 508 U.S. at 56.  Satisfying that burden 

is not an easy task.  Id. at 60-61.  First, the plaintiff must prove that the underlying 

litigation was “objectively baseless in the sense that no reasonable litigant could 

realistically expect success on the merits.”  Id. at 60.  “Only if challenged litigation 

is objectively meritless may a court” turn to step two, which examines the “litigant’s 

subjective motivation.”  Id.  At bottom, “an objectively reasonable effort to litigate 

cannot be sham regardless of subjective intent.”  Id. at 57 (emphasis added).   

The trial judge’s treatment of JACE’s constitutional objections ran directly 

counter to the Petition Clause protections recognized by the Supreme Court in 

Noerr-Pennington, and thereafter by courts around the country applying that 

protection to state-law claims.  The trial judge held that JACE’s motive is all that 

mattered, such that the objective reasonableness of JACE’s efforts to obtain relief 

was irrelevant.  See pp. 21-25, supra.  That is the very opposite of what Professional 

Real Estate Investors says.   

The trial judge concluded that protection for legitimate petitioning applies 

only to antitrust cases.  It does not.  The Supreme Court has explicitly recognized 

that its Noerr-Pennington doctrine interprets the antitrust statutes “in the light of the 

First Amendment’s Petition Clause.”  FTC v. Super. Ct. Trial Lawyers Ass’n, 493 

U.S. 411, 424 (1990).  And it has relied on the doctrine outside the antitrust context 
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to confirm that “the right of the people to petition their representatives in government 

‘cannot properly be made to depend on their intent in doing so.’”  NAACP v. 

Claiborne Hardware Co., 458 U.S. 886, 913 (1982) (malicious interference with 

business claim) (quoting Noerr, 365 U.S. at 139-40); see also Bill Johnson Rests., 

Inc. v. NLRB, 461 U.S. 731, 742-43 (1983) (unfair labor practice claim under federal 

law); BE & K Constr. Co. v. NLRB, 536 U.S. 516, 530 (2002) (same).  Whether a 

plaintiff seeks to hold another liable for legitimate petitioning as a matter of antitrust, 

abuse of process, or some other statutory or common-law cause of action, the 

Petition Clause protection stays the same. 

Numerous state high courts have recognized that Noerr-Pennington immunity 

extends just as much to state-law claims as to federal antitrust claims.  See, e.g., 

Titan Am., LLC v. Riverton Inv. Corp., 569 S.E.2d 57, 62 (Va. 2002) (“The Noerr-

Pennington doctrine arises from rights afforded by the First Amendment and does 

not limit protection of those rights to causes of action involving antitrust matters.”); 

Harrah’s Vicksburg Corp. v. Pennebaker, 812 So. 2d 163, 171 (Miss. 2001) (“The 

Noerr-Pennington doctrine applies in state court and to state law claims because it 

is grounded on First Amendment rights to petition the government.”); Cove Rd. Dev. 

v. W. Cranston Indus. Park Assocs., 674 A.2d 1234, 1237 (R.I. 1996) (holding 

Noerr-Pennington “is based upon the First Amendment,” and “the constitutional 

protection of the right to petition is no less compelling in the context of common-
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law tort claims than in the framework of federal antitrust legislation”). 

This approach comports with how Massachusetts courts have interpreted the 

Petition Clause.  Citing the “constitutional right to petition the government for 

redress of grievances” in an anti-SLAPP case, the Appeals Court has held that a 

party “cannot be subjected to State sanction” for filing a lawsuit “unless—and this 

is the important caveat—unless his lawsuit was without reasonable basis in fact or 

law.”  Hidalgo v. Watch City Constr. Corp., 105 Mass. App. Ct. 148, 152 (2024).   

There is no dispute that the Wall Case and the Zoning Appeals were 

objectively reasonable.  JACE won the Wall Case.  And in Harrison I, this Court 

held that 477 Harrison “failed to show” that the 2012 and 2015 Zoning Appeals 

lacked a “reasonable basis in law or fact.”  477 Mass. at 175.  In the nine years since 

Harrison I, 477 Harrison has offered nothing more to meet its burden—instead 

disavowing any attempt to argue the Zoning Appeals were objectively baseless.  See 

p. 23, supra.  Beyond that, the record confirms that the Zoning Appeals were 

objectively reasonable.  As described pp. 16-18, supra, JACE had objectively 

reasonable bases to object to 477 Harrison’s non-conforming development and 

variances—especially since, as explained p. 15, supra, it was 477 Harrison’s burden 

to prove the variance was justified.  The decision resolving the 2015 Zoning Appeal 

confirmed that JACE had presumptive standing as an abutter and that there was “no 

case directly on point” rejecting JACE’s theory of standing.  See p. 18, supra.  Surely 
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neither appeal was “objectively baseless in the sense that no reasonable litigant could 

realistically expect success on the merits.”  Pro. Real Est. Invs., 508 U.S. at 60.   

Because the Zoning Appeals were reasonable as a matter of law, the trial judge 

erred as a matter of law in allowing them to serve as the basis for liability.   

II. The motion judge erred in refusing to apply the simplified anti-SLAPP 
framework from Bristol Asphalt to—and dismiss—the abuse of process 
claim with respect to the Zoning Appeals. 

Even putting the constitutional arguments aside, the Zoning Appeals (and the 

Wall Case) never should have gone to the jury.  The motion judge also erred as a 

matter of law in refusing to dismiss 477 Harrison’s abuse of process claim under the 

anti-SLAPP Act, c. 231, § 59H, to the extent its claim was based on those appeals. 

There is no dispute about what the result would be if the Bristol Asphalt 

standard were applied to JACE’s anti-SLAPP motion, because this Court already did 

that analysis in Harrison I.  Since 477 Harrison failed to meet its burden to show 

that JACE’s three lawsuits lacked an objective basis, JACE’s special motion to 

dismiss should have been granted to the extent the abuse of process claim was based 

on those “protected petitioning activities,” with “an appropriate award of attorney’s 

fees and costs made” to JACE.  Harrison I, 477 Mass. at 175-76.  That is, if the 

simplified anti-SLAPP framework were applied here, all but $1,550 of the 

$5,801,550 awarded on the abuse of process claim would be reversed, and it would 

be 477 Harrison paying JACE’s attorney’s fees, rather than the other way around.   
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The motion judge’s sole reason for declining to reconsider JACE’s anti-

SLAPP arguments in light of Bristol Asphalt was its conclusion that this Court’s 

“decision in Bristol Asphalt is not applicable to this case because no ‘anti-SLAPP 

motion or appeal remains pending’ in this proceeding.”  App.64 (citing Columbia 

Plaza Assocs. v. Ne. Univ., 493 Mass. 570, 578 (2024)).   

That was error.  Columbia Plaza confirms that Bristol Asphalt applies at 

minimum to cases where anti-SLAPP motions or appeals were pending as of Bristol 

Asphalt, but it does not foreclose Bristol Asphalt’s application to cases like JACE’s.  

To the contrary, Columbia Plaza’s reasons for applying Bristol Asphalt retroactively 

apply just as strongly here:  Bristol Asphalt gave effect to the clear meaning of a 

statute which had “not changed,” and it was a “return to the framework that governed 

special motions to dismiss for twenty years.”  Columbia Plaza, 493 Mass. at 578.   

The simplified anti-SLAPP framework applies here, because it was binding 

law both at the beginning of this case, when JACE was sued for its petitioning and 

then moved to dismiss, and at the end, when JACE was subjected to liability and 

damages for its petitioning.  Moreover, JACE retained the right to challenge the 

motion judge’s post-remand denial of JACE’s anti-SLAPP Act motion to dismiss 

after final judgment entered,5 and to have the correct legal standard applied on 

 
5 See, e.g., Tammaro v. Rauseo, 105 Mass. App. Ct. 1140, 2025 WL 2101780, at *3 
(July 28, 2025) (Rule 23.0) (holding “the proponent of a special motion to dismiss 
who forgoes an interlocutory appeal from its denial retains the right to have such 
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appellate review.  The Superior Court erred in refusing to dismiss the abuse of 

process claim under the anti-SLAPP Act as to the Zoning Appeals.   

REASONS TO GRANT DIRECT APPELLATE REVIEW 

The Court should grant direct appellate review because, under Massachusetts 

Rule of Appellate Procedure 11(a), this case presents “novel questions of law which 

should be submitted for final determination to the Supreme Judicial Court,” 

“questions concerning the Constitution of the United States which have been raised 

in a court of the Commonwealth,” and “questions of such public interest that justice 

requires a final determination by the full Supreme Judicial Court.”  Under Rule 

11(a), any of those bases can be sufficient on their own for direct appellate review.  

This case presents every single one of them.   

I. The trial judge’s novel decision to deny constitutional protection to 
objectively reasonable petitioning departs from courts around the 
country and diminishes the guarantee of the right to petition. 

The trial judge concluded that the Petition Clause protects federal antitrust 

defendants—but no one else—from liability for engaging in objectively reasonable 

petitioning.  That conclusion is wrong.  It sharply departs from the conclusions of 

state and federal courts around the country.  If allowed to stand, it will mean that 

citizens can face massive damages verdicts for daring to exercise their constitutional 

right to bring objectively reasonable petitions to the government for a redress of 

 
order reviewed on appeal from final judgment”).  
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grievances, even if—as in the 2012 Zoning Appeal and the Wall Case—that 

petitioning activity succeeds in obtaining relief. 

Whether objectively reasonable petitioning may form the basis for state-law 

civil liability and damages is an important question of constitutional law.  Nearly 

every court to have addressed the question has affirmed the First Amendment’s basic 

protection of the right of the people to engage in objectively reasonable petitioning 

free from all sorts of retaliatory litigation, not just antitrust lawsuits.   

Why would the constitutional right to petition be different in antitrust than in 

an abuse of process claim?  Federal courts of appeals have found no good reason to 

draw the arbitrary line the trial judge drew here.  Articulating the problem, the Tenth 

Circuit has observed that imposing “tort liability for abuse of process” would 

“infringe or chill” a litigant’s “First Amendment right to petition the courts for 

redress of grievances” just as much as antitrust liability would.  Scott v. Hern, 216 

F.3d 897, 914 (10th Cir. 2000).  The Third Circuit could see “no persuasive reason” 

why state abuse of process claims based on reasonable petitioning “would not be 

barred by the Noerr-Pennington doctrine.”  Cheminor Drugs, Ltd. v. Ethyl Corp., 

168 F.3d 119, 128 (3d Cir.), cert. denied, 528 U.S. 871 (1999); see also IGEN Int’l, 

Inc. v. Roche Diagnostics GmbH, 335 F.3d 303, 310 (4th Cir. 2003) (holding that 

Noerr-Pennington “originally developed in the antitrust context,” but the 

constitutional protection it recognized “has now universally been applied to business 
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torts”).  As the Fifth Circuit put it, “[t]here is simply no reason that a common-law 

tort doctrine can any more permissibly abridge or chill the constitutional right of 

petition than can a statutory claim such as antitrust.”  Video Int’l Prod., Inc. v. 

Warner-Amex Cable Commc’ns, Inc., 858 F.2d 1075, 1084 (5th Cir. 1988).   

State high courts across the country have confirmed that the Petition Clause 

protects objectively reasonable petitioning from civil liability—including in claims 

materially the same as those asserted here.  Applying Professional Real Estate 

Investors, the Rhode Island Supreme Court has held that objectively reasonable 

petitioning may not form the basis of a state-law abuse of process claim.  See Cove 

Rd. Dev., 674 A.2d at 1237 (“We reiterate here that the constitutional protection of 

the right to petition is no less compelling in the context of common-law tort claims 

than in the framework of federal antitrust legislation.”).  So has the Supreme Court 

of Virginia in a tortious interference case.  See Titan Am., 569 S.E.2d at 62.  The 

Supreme Court of North Carolina has held the same in a tortious interference claim 

based on a property owner’s zoning-related challenges.  See Cheryl Lloyd Humphrey 

Land Inv. Co., LLC v. Resco Prods., Inc., 858 S.E.2d 795, 799 (N.C. 2021) 

(“Although the holdings from Noerr and its progeny—the Noerr-Pennington 

doctrine—originated in the antitrust context, the First Amendment principles upon 

which the doctrine rests are foundational to our political system.  Therefore, the 

protections afforded by the right to petition, recognized in the First Amendment, are 
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not limited to antitrust matters.”).  Even before Professional Real Estate Investors, 

Colorado’s Supreme Court held that the Petition Clause protects petitioning from a 

claim for abuse of process, unless the petitioning was “devoid of reasonable factual 

support, or … lacked any cognizable basis in law.”  Protect Our Mountain Env’t, 

Inc. v. Dist. Ct., 677 P.2d 1361, 1364-70 (Colo. 1984) (en banc).   

The list goes on.  Over the years, numerous other state supreme and 

intermediate appellate courts have recognized that “the Noerr-Pennington doctrine 

applies in state court and to state-law claims because it is grounded on First 

Amendment rights to petition the government.”  Salem Grain Co., Inc. v. Consol. 

Grain & Barge Co., 900 N.W. 2d 909, 919-20 & n.24 (Neb. 2017) (collecting cases); 

see, e.g., Coll v. First Am. Title Ins. Co., 642 F.3d 876, 895 n.18 (10th Cir. 2011) 

(collecting cases); Zeller v. Consolini, 758 A.2d 376, 382 (Conn. App. Ct. 2000) 

(applying “objectively baseless” standard to claims for tortious interference with 

business relationship and vexatious litigation based on zoning challenges).   

Massachusetts should not become an island of one in confining the essential 

protections of the right to petition to the federal antitrust context.  Below, the trial 

judge adopted 477 Harrison’s argument that the Petition Clause’s protection “has no 

application to 477 Harrison’s abuse of process and 93A claims.”  App.113; 

App.139(17:10-11).  That was simply wrong.  This Court has never held that the 

Petition Clause provides no constitutional protection from civil liability for an abuse 
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of process claim, a Chapter 93A claim, or other state-law claims.  Indeed, in Bristol 

Asphalt, this Court recognized that, even aside from the anti-SLAPP Act, 

“petitioning may still be entitled to protection from liability under the State and 

Federal Constitutions as the case proceeds according to the ordinary litigation 

process.”  493 Mass. at 556.  This appeal squarely presents the very question Bristol 

Asphalt left open:  to what extent do the State and federal Constitutions protect 

objectively reasonable petitioning from civil liability in state-law claims?   

That constitutional question is important to the public interest.  Arthur Leon 

was made to stand trial for filing three objectively reasonable lawsuits, one of which 

he won and another of which led to an Agreement for Judgment in which 477 

Harrison abandoned the 2012 variance.  He is now being subjected to tens of millions 

of dollars in damages for filing the two Zoning Appeals, with no showing they were 

objectively unreasonable.  That result is sure to chill others’ exercise of their right 

to petition government for a redress of grievances, reducing one of “the most 

precious of the liberties safeguarded by the Bill of Rights” to little more than a 

“hollow promise.”  Ill. State Bar Ass’n, 389 U.S. at 222. 

The public interest in this case is heightened by the fact that the petitioning 

forming the grounds for massive damages took place in the local zoning process.  

Massachusetts zoning law is built on public participation, including participation 

from abutters, neighbors, and other stakeholders.  The zoning system is designed to 
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encourage neighbors to petition the government.  Kane v. Bd. of Appeals, 273 Mass. 

97, 104 (1930) (holding zoning system is designed to limit neighborhood changes 

until those interested have had the “opportunity to protest”).  The judgment here tells 

neighbors that if they do not stay quiet, they will pay.   

By taking this case now, this Court can reaffirm the Petition Clause’s essential 

protections and guide lower courts in applying those protections, so that the errors 

that led to this judgment do not prevent future citizens from speaking up.  

II. The motion judge’s ruling that the Bristol Asphalt standard did not 
govern even though final judgment had yet to enter is a novel question 
of law that is important to the public interest. 

Even apart from the key constitutional question presented in this appeal, the 

motion judge’s refusal to apply the governing anti-SLAPP Act standard to this case 

following the Bristol Asphalt decision warrants direct appellate review.  The motion 

judge’s decision creates harmful confusion regarding when lower courts are required 

to apply new decisions from this Court to the cases pending before them.   

In Columbia Plaza, this Court went to great lengths to explain why Bristol 

Asphalt should apply retroactively.  It explained, for instance, that Bristol Asphalt 

was a statutory interpretation case.  Columbia Plaza, 493 Mass. at 577-78.  When 

this Court interprets a statute, it is not announcing new law, but instead giving 

“‘effect to the clear meaning of a statute,’ a meaning that has not changed for these 

purposes since its original enactment.”  Id. at 578 (quoting Dellorusso v. PNC Bank, 
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N.A., 98 Mass. App. Ct. 84, 87 (2020)).  Columbia Plaza explained that retroactive 

application was even more warranted for Bristol Asphalt than in the typical statutory 

interpretation case, because Bristol Asphalt was a “return to the framework that 

governed special motions to dismiss for twenty years.”  Id.  

Those same reasons show why Bristol Asphalt applies here.  This case has 

been pending since 2015, and the rule Bristol Asphalt announced was the governing 

law at nearly every relevant stage—when 477 Harrison sued JACE, when JACE 

filed its special motion to dismiss under the anti-SLAPP Act, when the case went to 

trial, and when judgment entered.  Bristol Asphalt will be the governing standard 

while this appeal proceeds.  Yet through the bizarre fluke that Massachusetts law 

changed (incorrectly, it turns out) just as JACE’s motion was first being decided, 

JACE has never benefited from the correct reading of the anti-SLAPP Act.  

* * * 

Arthur Leon had a reasonable basis in fact and law to challenge the ZBA’s 

decision to greenlight a zoning-noncompliant, penthouse-topped redevelopment 

project on the other side of a shared wall from his machine shop.  He should not be 

paying more than $20 million to the developer for exercising his constitutional right 

to petition his government for a redress of grievances.   
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CONCLUSION 

For the foregoing reasons, the Court should grant this application for direct 

appellate review and correct the error below.  
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I 1584CV00829 477 Harrison Ave LLC vs. Jace Boston LLC et al 

• CaseType: 
• Torts 

• Case Status: 
• Open 

• File Date 
• 03/23/2015 

• DCM Track: 
• F - Fast Track 

• Initiating Action: 
• Other Tortious Action 

• Status Date: 
• 03/23/2015 

• Case Judge: 

• Next Event: 

All Information Party Judgment Subsequent Action/Subject Evant Tlcklar Docket Disposition 

Party Information 
477 Harrison Ave LLC 
- Plaintiff 

(Alias l Party Attorney . Attorney . Dunbar, Jr., Esq., Ronald W . Bar Code . 567023 . Address . Dunbar Law PC 
One Boston Place 
Suite 2600 
Boston, MA 02108 . Phone Number . (617)244-3550 . Attorney . Goloboy, Esq., Andrew E . Bar Code . 663514 . Address . Goloboy Law LLC 
900 Cummings Center Suite 207V 
Beverly, MA 01915 . Phone Number . (617)409-7390 

More Pam Information 

Jace Boston LLC 
- Defendant 

(Alias l Party Attorney . Attorney . DeNapoli, Esq., Albert Anthony . Bar Code . 543850 . Address . Shipman and Goodwin LLP 
101 Huntington Ave 
Suite 500 
Boston, MA 02199 . Phone Number . (617)218-2000 . Attorney . Furman, Esq., Mark S . Bar Code . 181680 . Address . Shipman and Goodwin LLP 
101 Huntington Ave 
Suite 500 
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Boston, MA 02199 r, 
Phone Number I 

(617)218-2000 
Attorney 
Leone, Esq., Robert F 
Bar Code 
703622 
Address 
Hassett and Donnelly, P.C. 
446 Main St Number 12 
Worcester, MA 01608 
Phone Number 
(617)892-6080 
Attorney 
Stuebing, Esq., John D 
Bar Code 
483800 
Address 
Shipman and Goodwin LLP 
101 Huntington Ave 
Suite 500 
Boston, MA 02199 
Phone Number 
(617)218-2000 

More PactY. Information 

Leon, Arthur 
- Defendant 

(Alias ) Party Attorney 
• Attorney . DeNapoli, Esq., Albert Anthony . Bar Code . 543850 
• Address . Shipman and Goodwin LLP 

101 Huntington Ave 
Suite 500 
Boston, MA 02199 . Phone Number . (617)218-2000 

• Attorney . Furman, Esq., Mark S . Bar Code . 181680 
• Address . Shipman and Goodwin LLP 

101 Huntington Ave 
Suite 500 
Boston, MA 02199 . Phone Number . (617)218-2000 

• Attorney . Leone, Esq., Robert F . Bar Code . 703622 
• Address . Hassett and Donnelly, P.C . 

446 Main St Number 12 
Worcester, MA 01608 . Phone Number . (617)892-6080 

• Attorney . Stuebing, Esq., John D . Bar Code 
• 483800 
• Address . Shipman and Goodwin LLP 

101 Huntington Ave 
Suite 500 
Boston, MA 02199 . Phone Number . (617)218-2000 

More PactY. Information 



App.50

Judgments 

Date 

07/13/2026 

!Y.P.! 

Judgment on Jury Verdict 

Subsequent Action/Subject 

Method 

After Jury Verdict 

For 

477 Harrison Ave LLC 

Against 

Leon, Arthur 

Filed Counterclaim 

Status Date 
03/20/2017 

Bul22.!llfi!lg.fi!!tY. 
477 Harrison Ave LLC 

Judgments 

0 

f!ea2!.!lg.fi!!tY. 
Leon, Arthur 

Events 

Date Session Location !Y.P.! EventJudg~ Result 

09/10/2015 02:00 Civil B Rule 12 Hearing Rescheduled 
PM 

10/15/2015 02:00 Civil B Rule 12 Hearing Rescheduled 
PM 

12/10/2015 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Ames, Hon. Mary K Not Held 
PM (SC) 

02/02/2016 02:00 CivilH BOS-13th FL, CR Rule 12 Hearing Curran, Hon. Held as Scheduled 
PM 1309 (SC) Dennis J 

02/03/2016 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Ames, Hon. Mary K Not Held 
PM (SC) 

04/12/2016 02:00 CivilG BOS-10th FL, CR Hearing on Preliminary Ullmann, Hon. Held as Scheduled 
PM 1008 (SC) Injunction Robert L 

07/13/2016 02 :00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Rescheduled 
PM (SC) 

07/14/2016 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Leighton, Hon. Not Held 
PM (SC) Joseph 

08/29/2016 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Canceled 
PM (SC) 

09/15/2016 02 :00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Wilkins, Hon. Rescheduled 
PM (SC) Douglas H 

10/31/2016 02:00 Civil B BOS-3rd FL, CR 306 Motion Hearing Leighton, Hon. Rescheduled 
PM (SC) Joseph 

11/02/2016 02:00 Civil B BOS-3rd FL, CR 306 Motion Hearing Leighton, Hon. Not Held 
PM (SC) Joseph 

11/02/2016 02:00 CivilD BOS-3rd FL, CR 314 Motion Hearing Wilkins, Hon. Held as Scheduled 
PM (SC) Douglas H 

11/30/2016 02:00 Civil B BOS-3rd FL, CR 306 Conference to Review Status Held as Scheduled 
PM (SC) 

02/28/2017 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Leighton, Hon. Held as Scheduled 
PM (SC) Joseph 

06/07/2017 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Not Held 
PM (SC) 

06/21/2017 02:00 Civil B BOS-3rd FL, CR 306 Litigation Control Conference Campo, Hon. Held as Scheduled 
PM (SC) Anthony M. 

07/18/2017 02:00 Civil B BOS-3rd FL, CR 306 Conference to Review Status Campo, Hon. Held as Scheduled 
PM (SC) Anthony M. 

09/13/2017 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Not Held 
PM (SC) 

10/04/2017 02:00 Civil B BOS-3rd FL, CR 306 Rule 12 Hearing Campo, Hon. Not Held 
PM (SC) Anthony M. 

10/18/2017 02:00 Civil B BOS-3rd FL, CR 306 Motion Hearing Leighton, Hon. Held - Under advisement 
PM (SC) Joseph 
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Date Session Location IY.r!!! EventJudg! Result 

10/18/2017 02:00 Civil B BOS-3rd FL, CR 306 Motion Hearing Leighton, Hon. Held as Scheduled 
PM (SC) Joseph 

11/29/2017 02:00 Civil B BOS-3rd FL, CR 306 Rule 56 Hearing Fahey, Hon. Canceled 
PM (SC) Elizabeth M 

01/04/2018 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Fahey, Hon. Rescheduled 
PM (SC) Elizabeth M 

08/14/2018 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Leighton, Hon. Not Held 
PM (SC) Joseph 

09/06/2018 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Leighton, Hon. Rescheduled 
PM (SC) Joseph 

11/15/2018 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Leighton, Hon. Not Held 
PM (SC) Joseph 

02/13/2019 02 :00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Leighton, Hon. Not Held 
PM (SC) Joseph 

02/27/2019 02:00 Civil B BOS-3rd FL, CR 306 Motion Hearing Gildea, Hon. Mark Held as Scheduled 
PM (SC) 

06/26/2019 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Gildea, Hon. Mark Not Held 
PM (SC) 

11/21/2019 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Gildea, Hon. Mark Not Held 
PM (SC) 

~ 

03/24/2020 02:00 CivilD BOS-3rd FL, CR 314 Motion Hearing to Assess Ullmann, Hon. Rescheduled-Covid-19 
PM (SC) Attorney's Fees Robert L emergency 

10/29/2020 10:00 Civil B BOS-3rd FL, CR 306 Rule 56 Hearing Leighton, Hon. Held via Video/Phone 
AM (SC) Joseph 

11/17/2021 02:00 Civil B BOS-3rd FL, CR 306 Final Pre-Trial Conference Leighton, Hon. Not Held 
PM (SC) Joseph 

12/08/2021 11 :00 Civil B BOS-3rd FL, CR 304 Final Pre-Trial Conference Leighton, Hon. Not Held 
AM (SC) Joseph 

12/08/2021 02:30 Civil B BOS-3rd FL, CR 304 Final Pre-Trial Conference Leighton, Hon. Rescheduled 
PM (SC) Joseph 

12/14/2021 11 :15 Civil B BOS-3rd FL, CR 304 Final Pre-Trial Conference Leighton, Hon. Held via Video/Phone 
AM (SC) Joseph 

02/15/2023 02:00 Civil B BOS-3rd FL, CR 306 Trial Assignment Conference Roach, Christine M Held via Video/Phone 
PM (SC) 

06/21/2023 02:00 Civil B BOS-3rd FL, CR 306 Final Trial Conference Leighton, Hon. Rescheduled 
PM (SC) Joseph 

07/10/2023 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Leighton, Hon. Rescheduled 
AM (SC) Joseph 

04/09/2025 02:00 Civil B BOS-3rd FL, CR 306 Final Trial Conference Budreau, Hon. Held as Scheduled 
PM (SC) James 

---

04/16/2025 02:30 Civil B BOS-3rd FL, CR 306 Final Trial Conference Budreau, Hon. Held as Scheduled 
PM (SC) James -
04/18/2025 02:00 Civil B BOS-3rd FL, CR 306 Final Trial Conference Budreau, Hon. Held as Scheduled 
PM (SC) James 

04/22/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James 

04/23/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James 

04/24/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James 

~ 

04/29/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James 

04/30/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James 

05/01/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James -
05/02/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial Budreau, Hon. Held as Scheduled 
AM (SC) James -
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Date Session Location IY.P.e 

05/05/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial 
AM (SC) 

05/06/2025 09:00 Civil B BOS-3rd FL, CR 306 Jury Trial 
AM (SC) 

06/05/2025 02:30 Civil B BOS-3rd FL, CR 306 Motion Hearing 
PM 

Ticklers 

Tickler 

Service 

Answer 

Rule 12/19/20 Served By 

Rule 12/19/20 Filed By 

Rule 12/19/20 Heard By 

Rule 15 Served By 

Rule 15 Filed By 

Rule 15 Heard By 

Discovery 

Rule 56 Served By 

Rule 56 Filed By 

Final Pre-Trial Conference 

Judgment 

Under Advisement 

Docket Information 

Docket 
Date 

Docket Text 

(SC) 

start Date 
03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

03/23/2015 

10/18/2017 

03/23/2015 Complaint (Business) & jury demand 

03/23/2015 Origin 1, Type BH2, Track B. 

03/23/2015 Civil action cover sheet filed (n/a) 

Due Date 
06/21/2015 

07/21/2015 

07/21/2015 

08/20/2015 

09/19/2015 

07/21/2015 

08/20/2015 

09/19/2015 

02/28/2019 

03/06/2020 

03/27/2020 

07/28/2020 

01/11/2017 

11/17/2017 

EventJudg! 

Budreau, Hon. 
James 

Budreau, Hon. 
James 

Budreau, Hon. 
James 

Qay~ 

90 

120 

120 

150 

180 

120 

150 

180 

1438 

1810 

1831 

1954 

660 

30 

03/25/2015 NOTICE OF DENIAL OF ACCEPTANCE INTO THE BUSINESS LITIGATION SESSION: 
(Christine M. Roach, Justice) Dated: March 25, 2015 Notice sent 
3/25/15 

03/25/2015 Civil action cover sheet mailed re: complaint 

04/02/2015 Civil action cover sheet returned: complaint ($12,750,000+) 

04/02/2015 Track changed to F, Origin 1, Type B99. 

04/13/2015 Stipulation Regarding Service and Response Date: Plaintiff477 
Harrison Ave., LLC ("Plaintitr') and Defendants JACE Boston, LLC and 
Arthur Leon (together, "Defendants") hreby stipulate and agree as 
follows: 1. Defendants agree to accept service of the complaint and 
summons as of April 8, 2015, and waive any requirement of service of 
process pursuant to Mass. R. Civ. P. 4. 2. Plaintiff and Defendants 
agree that the time in which Defendants may respond to the complaint 
is enlarged to, and including, May 29, 2015. 

06/01/2015 Notice of defts JACE Boston LLC & Arthur Leon Motion to Dismiss 

06/10/2015 Amended complaint of plff & jury demand (all issues) 

06/24/2015 JOINT Motion of parties to extend response date and set briefing 
schedule 

Result 

Held as Scheduled 

Held as Scheduled 

Held as Scheduled 

~oieted Date 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

08/24/2015 

12/19/2017 

FIie Image 
Bef Avail. 
Nbr. 

2 

3 

4 

5 

6 

7 
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Docket Docket Text FIie Image 
Date Ref Avail. 

Nbr. 

07/02/2015 Motion (P#7)ALLOWED as proposed herein. (Shannon Frison, Justice) 
Notices mailed 7/1/2015 (entered 6/29/15) 

07/08/2015 Case status changed to 'Needs review for answers' at service deadline 
review 

-
07/14/2015 Notice of Motion to Dismiss 6 

08/24/2015 Case status changed to 'Needs status review' at answer deadline review 

08/28/2015 Defendants' Special MOTION to Dismiss Amended Complaint Pursuant to 8 
Mass. Gen. Laws ch 231, sec 59H (with opposition) 

08/28/2015 Affidavit of Arthur Leon in Support of Defendants' Special Motion to 9 
Dismiss Amended Complaint 

08/28/2015 Affidavit of Evan L Hankin P.E. in Support of Defendants' Special 10 
Motion to Dismiss Amended Complaint 

08/28/2015 Affidavit of Norton S Rammer P.E. in Support of Defendants' Special 11 
Motion to Dismiss Amended Complaint 

08/28/2015 Request for hearing filed on Defendants' Special Motion to Dismiss 12 

08/28/2015 Affidavit of John Holland in Support of 477 Harrison Ave LLC's 13 
Opposition to Defendants' Special Motion to Dismiss 

-

08/28/2015 Affidavit of Richard J Leon 14 
-

08/28/2015 Reply in Support of Defendants' Special Motion to Dismiss Amended 15 
Complaint 

~ 

08/28/2015 Second Affidavit of Arthur Leon in Support of Defendants' Special 16 
Moiton to Dismiss Amended Complaint 

10/15/2015 Event Result: 
The following event: Rule 12 Hearing scheduled for 10/15/2015 02:00 PM has been resulted as follows: 
Result: Rescheduled 
Reason: By Court prior to date 

10/27/2015 The following form was generated: 

Notice to Appear 
Sent On: 10/27/2015 15:03:08 

11/30/2015 Plaintiff 477 Harrison Ave LLC's Assented to Motion to continue 17 
Hearing on Defendants' Special Motion to Dismiss Pursuant to G.L.c.231 ss59H Scheduled for December 
10,2015 

-

12/04/2015 Event Result: 
The following event: Rule 12 Hearing scheduled for 12/10/2015 02:00 PM has been resulted as follows: 
Result: Not Held 
Reason: Request of Plaintiff 

12/04/2015 The following form was generated: 

Notice to Appear 
Sent On: 12/04/2015 15:12:22 

12/07/2015 Endorsement on Motion to continue/ reschedule an event (#17.0): hearing on special motion to dismiss 
ALLOWED 
(entered 12/3/15) notices mailed 12/7/15 

12/07/2015 Plaintiff 477 Harrison Ave LLC's Assented to Motion to continue/ reschedule an event 18 

01/07/2016 Event Result: 
The following event: Rule 12 Hearing scheduled for 02/03/2016 02:00 PM has been resulted as follows: 
Result: Not Held 
Reason: Transferred to another session 

01/07/2016 The following form was generated: 

Notice to Appear 
Sent On: 01/07/2016 10:23:02 

01/22/2016 Plaintiff 477 Harrison Ave LLC's Notice of 19 
Supplemental Authority 

02/02/2016 Event Result: 
The following event: Rule 12 Hearing scheduled for 02/02/2016 02:00 PM has been resulted as follows: 
Result: Held as Scheduled 

l 1 
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Docket 
Date 

Docket Text 

02/02/2016 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 02/02/2016 15:06:16 

03/30/2016 MEMORANDUM & ORDER: 

04/07/2016 

04/07/2016 

04/07/2016 

on the Defenants' Special Motion to Dismiss: The defendants cannot meet their burden under GLc.231 
sec 59H to establish that the plaintiffs suit is solely based on their petitioning activity and has no other 
substantial basis. Therefore, their special motion to dismiss is DENIED (dated 3/29/16) notice sent 3/30/16 

(see P#20 for complete decision) 

Defendant Jace Boston LLC's Motion for 
short order of notice 

- -

Defendant Jace Boston LLC's EMERGENCY Motion to 
stay 

Notice of appeal filed 

Applies To: Jace Boston LLC (Defendant): Leon, Arthur (Defendant) 

04/08/2016 General correspondence regarding Notice of service of the filing of Notice of Appeal to: Ronald W Dunbar, 
Esquire, Dunbar Law PC; Andrew E. Goloboy, Esquire: Mark S. Furman, Esquire, Tarlow, Breed, Hart & 
Rodgers, P.C.: John D Stuebing, Esquire: Emily Clair Shanahan, Esquire 

04/12/2016 Event Result: 
The following event: Hearing on Preliminary Injunction scheduled for 04/12/2016 02:00 PM has been 
resulted as follows: 
Result: Held as Scheduled 

FIie Image 
Ref Avail. 
Nbr. 

20 

21 

22 

24 

04/14/2016 Defendant Jace Boston LLC, Arthur Leon's EMERGENCY Motion to 25 
Stay: DENIED after hearing. Judge Curran's thorough and well reasoned decision is likely to be upheld on 
appeal, and discovery has been stayed for over 7 months while the special motion to dismiss was 
pending. Therefore, the equities favor denial of a stay (dated 4/13/16) notice sent 4/14/16 

04/14/2016 Letter received from Defendants Attorney John D. Stuebing this letter follows up my telephone call to you 26 
today and certifies that JACE Boston LLC and Arthur Leon, the defendants-appellants in the above 
captioned action, have not ordered and do not intend to order the transcript or any portion thereof in the 
above-referenced case. This certification is submitted in accordance with Mass. R. App. P. 9(c)(2). Dated 
04/13/16 

04/15/2016 Defendant's Notice of intent to file motion Notice of Motion to Dismiss 

Applies To: Jace Boston LLC (Defendant): Leon, Arthur (Defendant) 

27 

04/19/2016 Court received letter from Plaintiff Attorney Andrew E. Goloboy pursuant to Mass R App 8, I am writing to 28 
inform you that on April 15, 2016, I submitted a transcript order form to obtain a transcript of the February 
2, 2016 special motion to dismiss hearing to be prepared for purposes of the appeal and inclusion in the 
record on appeal. related to appeal 

04/27/2016 Plaintiff, Defendant 477 Harrison Ave LLC, Jace Boston LLC, Arthur Leon's Joint Motion to extend tracking 29 
deadline(s) 

05/02/2016 Event Result: 
The following event: Final Pre-Trial Conference scheduled for 07/13/2016 02:00 PM has been resulted as 
follows: 
Result: Rescheduled 
Reason: Joint request of parties 

05/02/2016 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 05/02/2016 15:14:40 

05/03/2016 Endorsement on Motion to Extend the Tracking Order Deadlines (#29.0): ALLOWED 
by agreement. New deadlines are: Discovery January 13, 2017; Rule 56 served by March 15, 2017, filed 
by May 15, 2017. Final Pre trial Sept. 15, 2017 (dated 4/28/16) notice sent 5/3/16 

05/13/2016 Defendant Jace Boston LLC, Arthur Leon's Motion to dismiss all counts pursuant to MRCP 12(b) 30 
of the Amended Complaint (w/opposition) 

05/25/2016 1 CD received from Christine Fiore Approved Court Transcriber for February 2, 2016 _____ 31 

06/01/2016 The following form was generated: 

Notice to Appear 
Sent On: 06/01/2016 10:12:09 

06/14/2016 Notice of assembly of record on appeal. 

-

-
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Docket 
Date 

06/27/2016 

07/11/2016 

07/13/2016 

07/13/2016 

07/13/2016 

08/02/2016 

08/08/2016 

08/29/2016 

09/02/2016 

10/19/2016 

10/26/2016 

Docket Text 

Notice of docket entry received from Appeals Court 
Notice of entry (2016-P-0882) In accordance with Massachusetts Rule of 
Appellate Procedure 10 (a) (3), please note that the above-referenced 
case was entered in this Court on June 22, 2016. 

Event Result: 
The following event: Rule 12 Hearing scheduled for 07/14/2016 02:00 PM has been resulted as follows: 
Result: Not Held 
Reason: By Court prior to date 

Event Result: 
The following event: Final Pre-Trial Conference scheduled for 09/15/2016 02:00 PM has been resulted as 
follows: 
Result: Rescheduled 
Reason: Joint request of parties 

The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 07/13/2016 11 :45:23 

The following form was generated: 

Notice to Appear 
Sent On: 07/13/201611:46:18 

Notice of docket entry received from Appeals Court 
The Supreme Judicial Court has ALLOWED an Application for Direct Appellate Review of the above-
referenced matter. Case 2016-P-0882 Transferred to Supreme Judicial Court 

Notice of docket entry received from Supreme Judicial Court 
Pursuant to Mass R. A .P. 10 (a) (3), you are hereby notified that, on August 4, 2016, the above-referenced 
case was entered on the docket of this Court. 

Event Result: 
The following event: Rule 12 Hearing scheduled for 08/29/2016 02:00 PM has been resulted as follows: 
Result: Canceled 
Reason: Court Order 

ORDER: AGREED CONFIDENTIALITY ORDER 
(entered 9/1/16) notices mailed 9/2/16 

The following form was generated: 

Notice to Appear 
Sent On: 10/19/2016 12:24:21 

Renewed Motion: 

Defendants' Renewed Motion to Stay, or in the Alternative, Request for Hearing on Defendants' Motion to 
Dismiss the Amended Complaint Pursuant to Mass. R. Civ. P. 12(b )(6) and Extension of Scheduling Order 
(w/opposition) 

Applies To: Jace Boston LLC (Defendant): Leon, Arthur (Defendant) 

10/31/2016 Event Result: 
The following event: Motion Hearing scheduled for 10/31/2016 02:00 PM has been resulted as follows: 
Result: Rescheduled 
Reason: By Court prior to date 

11/02/2016 Event Result: 
The following event: Motion Hearing scheduled for 11/02/2016 02:00 PM has been resulted as follows: 
Result: Not Held 
Reason: Transferred to another session 

11/02/2016 Event Result: 
The following event: Motion Hearing scheduled for 11/02/2016 02:00 PM has been resulted as follows: 
Result: Held as Scheduled 

11/04/2016 Endorsement on Motion to stay of in the alternative request for hearing on Defendants' motion to dismiss 
the amended complaint pursuant to Mass. R. Civ. P. 12(b)(6) and extension of scheduling order (#36.0): 

11/30/2016 

DENIED 
After review denied. The delay in bringing this motion under cuts claims of irreparable harm. The grant of 
DAR shows the importance of issues on appeal but does not materially change assessment of likelihood of 
success on appeal. Dated: 11/3/16 Notice sent 11/3/16 

Event Result: 
The following event: Conference to Review Status scheduled for 11/30/2016 02:00 PM has been resulted 
as follows: 
Result: Held as Scheduled 

FIie Image 
Ref Avail. 
Nbr. 

32 8 
~g~ 

33 8 
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34 8 
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35 8 
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36 
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Docket Docket Text FIie Image 
Date Ref Avail. 

Nbr. 

11/30/2016 The following form was generated: 

Notice to Appear 
Sent On: 11/30/2016 14:20:29 

02/28/2017 Event Result: 
The following event: Rule 12 Hearing scheduled for 02/28/2017 02:00 PM has been resulted as follows: 
Result: Held as Scheduled 

03/01/2017 Event Result: 
The following event: Final Pre-Trial Conference scheduled for 09/13/2017 02:00 PM has been resulted as 
follows: 
Result: Not Held 
Reason: By Court prior to date 

03/01/2017 The following form was generated: 

Notice to Appear 
Sent On: 03/01/201711 :36:34 

03/01/2017 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 03/01/2017 12:14:11 

03/03/2017 Endorsement on Motion to dismiss all counts (#30.0): amended complaint DENIED e after review and hearing. Given the standard of review of motions to dismiss, This Court is satisfied this 
complaint has at least sufficient "heft" to understand deftd's motion. See generally lannacchino v. Ford ~~ 
Motor Co., 451 Mass 623 (2008). As plff's memo states at P. 14 "in light of the higher standards imposed 
on the plff under the anti-slap provision, and in light of (Curran J's) conclusion that those standards have 
been met. The deft's motion to dismiss for failure to state a claim in which relief can be granted, must also 
fail", citing Salvo v. Ottoway Inc 1998newspapers, WL340609404 )Mass. Super. 1998) (entered 2/28/17) 
notices mailed 3/2/17 

03/03/2017 ORDER: SCHEDULING ORDER 37 e (entered 3/1/17) notices mailed 3/2/17 

03/03/2017 ORDER: ON DEFTS' MOTION TO DISMISS THE AMENDED COMPLAINT PURSUANT TO MRCP 12(B) 38 
,~ 

(6) 
(entered 3/1/17) notices mailed 3/2/117 .Ima~ 

03/20/2017 Received from 39 
Defendants Jace Boston LLC and Arthur Leon: Answer, Counterclaims to amended complaint and Jury 
demand (all issues) 

03/20/2017 Counterclaim filed . 

04/10/2017 Defendant in a Counterclaim's Notice of intent to file motion to dismiss counterclaim 40 

Applies To: 477 Harrison Ave LLC (Plaintiff) 

05/02/2017 Plaintiff 477 Harrison Ave LLC's Motion to dismiss 41 
all counterclaims pursuant to MRCP 12(B) (6) ( w/opposition) 

05/04/2017 Plaintiff, Defendant in a Counterclaim's Notice of intent to file motion to dismiss pursuant to G.L. c.231, 42 
Sec.59H 

Applies To: 477 Harrison Ave LLC (Plaintiff) 

05/11/2017 Plaintiff, Defendant in a Counterclaim 477 Harrison Ave LLC's Joint Motion to extend Briefing Schedule 43 
and Filing Deadline in connection with 477 Harrison Ave., LLC's Special Motion to Dismiss Pursuant to 
G.L. c.231, Sec. 59H 

Applies To: 477 Harrison Ave LLC (Plaintiff); Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

05/15/2017 The following form was generated: 

Notice to Appear 
Sent On: 05/15/2017 11:38:15 

05/18/2017 Endorsement on Motion to Extend Briefing Schedule and Filing Deadline in Connection with 477 Harrison 8 Ave LLC's Special Motion to Dismis (#43.0): ALLOWED 
The scheduling order proposed on Page 3 is SO ORDERED. This motion is ALLOWED (dated 5/16/17) Ima~ 
notice sent 5/18/17 

06/05/2017 Amended Counterclaim filed. 44 

06/05/2017 Event Result: 
The following event: Rule 12 Hearing scheduled for 06/07/2017 02:00 PM has been resulted as follows: 
Result: Not Held 
Reason: By Court prior to date 
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Docket Docket Text FIie Image 
Date Ref Avail. 

Nbr. 
-

06/06/2017 The following form was generated: 

Notice to Appear 
Sent On: 06/06/2017 09:31 :46 

06/21/2017 Event Result: 
The following event: Litigation Control Conference scheduled for 06/21/2017 02:00 PM has been resulted 
as follows: 
Result: Held as Scheduled 

06/21/2017 Event Result: 
The following event: Rule 56 Hearing scheduled for 11/29/2017 02:00 PM has been resulted as follows: 
Result: Canceled 
Reason: By Court prior to date 

-

06/22/2017 The following form was generated: 

Notice to Appear 
Sent On: 06/22/2017 15:45:36 

06/22/2017 The following form was generated: 

Notice to Appear 
Sent On: 06/22/2017 15:47:26 

06/28/2017 Plaintiff 477 Harrison Ave LLC's Joint Motion to 45 
Extend Tracking Order Dated March 23, 2017 

Applies To: 477 Harrison Ave LLC (Plaintiff); Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

07/05/2017 Event Result: 
The following event: Final Pre-Trial Conference scheduled for 01/04/2018 02:00 PM has been resulted as 
follows: 
Result: Rescheduled 
Reason: Joint request of parties 

07/05/2017 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 07/05/2017 11 :56:09 

07/06/2017 Endorsement on Motion to Extend Tracking Order Dated March 23, 2017 (#45.0): ALLOWED e After review, the within motion is ALLOWED and the Court grants the relief set out on pp. 5 and 6, items a-j 
(dated 7/3/17) notice sent 7/6/17 .!!Mg~ 

07/18/2017 Event Result: 
The following event: Conference to Review Status scheduled for 07/18/2017 02:00 PM has been resulted 
as follows: 
Result: Held as Scheduled 

07/19/2017 Event Result: 
The following event: Rule 12 Hearing scheduled for 10/04/2017 02:00 PM has been resulted as follows: 
Result: Not Held 
Reason: By Court prior to date 

07/21/2017 Rescript received from Supreme Judicial Court; judgment AFFIRMED . 46 @) The denial of the defendants' special motion to dismiss is AFFIRMED with respect to the plaintiffs claim 
under G. L. c. 93A, § 11 , and VACATED with respect to its abuse of process claim. Given that the plaintiff .l.!M~ 
has not demonstrated that the entirety of the defendants' petitioning activities lacks a reasonable basis in 
fact or law, it may attempt to make the showing outlined in Blanchard v. Steward Carney Hospital, Inc, 477 
Mass. 141 (2017), upon remand . The matter is remanded to the Superior Court for further proceedings 
consistent with this opinion. (By the Court) -

07/25/2017 Plaintiff 477 Harrison Ave LLC's Joint Motion to extend tracking deadline(s) 47 

Applies To: 477 Harrison Ave LLC (Plaintiff); Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

07/27/2017 The following form was generated: 

Notice to Appear 
Sent On: 07/27/2017 09:44:49 

--
07/27/2017 Event Result: 

The following event: Final Pre-Trial Conference scheduled for 08/14/2018 02:00 PM has been resulted as 
follows: 
Result: Not Held 
Reason: Joint request of parties 

07/27/2017 The following form was generated: 
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Docket 
Date 

Docket Text 

Notice to Appear for Final Pre-Trial Conflilrence 
Sent On: 0712712017 09:55:18 

07/28/2017 Endorsement on Motion to Extend Tracking Order (#47.0): ALLOWED 
Deadlines are extended as set out on page 3 of this motion. The briefing schedule set out on page 2 is 
confirmed, as is the schedule for the October 18, 2017 hearing set out on pages 2 & 3 (dated 7 /26/17) 
notice sent 7/27/17 

08/01/2017 Plaintiff 477 Harrison Ave LLC's Assented to Motion to 
extend briefing schedule and filing deadline in connection with 477 Harrison Ave LLC's special 
Motion to Dismiss pursuant to GL 
c 231 59H and its Motion to Dismiss pursuant to MRCP 12(B) (6) 

FIie Image 
Ref Avail. 
Nbr. 

48 

e 08/04/2017 Endorsement on Motion to Extend the Briefing Schedule and Filing Deadline (#48.0): ALLOWED 
(dated 8/3/17) notice sent 8/4/17 

~ 9i 
09/22/2017 Plaintiff, Defendant in a Counterclaim 477 Harrison Ave LLC's Motion to dismiss 

Jace Boston, LLC's and Arthur Leon's Amended Counterclaims Pursuant to Mass. R. Civ. P. 12(B)(6) 

09/22/2017 Affidavit of John Holland in Support of 477 Harrison Ave., LLC's Special Motion to Dismiss Pursuant to 
G.L. c.231, Sec. 59H 

09/22/2017 Opposition to Plaintiff/Defendant-in-Counterclaim, 477 Harrison Ave., LLC's motion to dismiss all Amended 
Counterclaims Pursuant to Mass. R. Civ. P. 12(b)(6) filed by Jace Boston LLC, Arthur Leon 

09/22/2017 Plaintiff, Defendant in a Counterclaim 477 Harrison Ave LLC's Reply to 
Defendants' opposition to its motion to dismiss Pursuant to Mass. R. Civ. P. 12(8)(6) 

09/22/2017 Plaintiff, Plaintiff in a Counterclaim 477 Harrison Ave LLC's Motion for special motion to dismiss 
Jace Boston, LLC's and Arthur Leon's Amended Counterclaims Pursuant to G.L. c. 231, Sec. 59H 

09/22/2017 Affidavit of Andrew E. Goloboy, Esquire Authenticating Documents 

09/22/2017 Opposition to Plaintiff/Counterclaim Defendant's Special Motion to Dismiss Amended Counterclaims 
Pursuant to Mass. Gen. Laws Ch. 231, Sec. 59H filed by Jace Boston LLC, Arthur Leon 

09/22/2017 Affidavit of Arthur Leon 

09/22/2017 Affidavit of Mark S. Furman Esq 

09/22/2017 Affidavit of Eric Reenstierna 

09/22/2017 Plaintiff 477 Harrison Ave LLC's Reply to 
the Defendants' Opposition to 4 77 Harrison Ave., LL C's Special Motion to Dismiss the Amended 
Counterclaims 

09/25/2017 The following form was generated: 

Notice to Appear 
Sent On: 09/25/2017 10:03:46 

10/02/2017 The following form was generated: 

Notice to Appear 
Sent On: 10/02/2017 09:51 :54 

10/02/2017 The following form was generated: 

Notice to Appear 
Sent On: 10/02/2017 10:01 :42 

49 

53 

50 

51 

52 

54 

55 

56 

57 

58 

59 

10/13/2017 Defendants Jace Boston LLC, Arthur Leon's Memorandum of 60 
Law following Remand in Support of their Special Motion to Dismiss Amended Complaint Pursuant to 
Mass. Gen. Laws Ch. 231, Sec. 59H (P#59) 

10/13/2017 Affidavit of Arthur Leon in support of Defendants' Special Motion to Dismiss Amended Complaint Pursuant 61 
to Mass. Gen. Laws Ch. 231, Sec. 59H following Remand 

10/13/2017 Affidavit of Mark S. Furman, Esq. in Support of Defendants' Special Motion to Dismiss the Amended 62 
Complaint Pursuant to Mass. Gen. Laws Ch. 231, Sec. 59H following Remand 

10/13/2017 Plaintiff477 Harrison Ave LLC's Supplemental, Memorandum of 63 
Law in Opposition to Jace Boston, LLC's and Arthur Leon's Special Motion to Dismiss Pursuant to G.L. Ch. 
231, Sec. 59H 

10/13/2017 Affidavit of John Holland in Support of 4 77 Harrison's Memorandum of Law following Remand 64 

10/13/2017 Affidavit of Andrew E. Goloboy, Esquire Authenticating Documents 65 

10/13/2017 Defendants Jace Boston LLC, Arthur Leon's Reply in 66 
Following Remand in Support of their Special Motion to Dismiss Amended Complaint Pursuant to Mass. 
Gen. Laws Ch. 231, Sec. 59H 

= 
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Docket 
Date 

10/13/2017 

10/18/2017 

10/18/2017 

12/20/2017 

12/20/2017 

12/21/2017 

12/21/2017 

Docket Text 

Affidavit of Mark S. Furman, Esq. in Support of Defendants' Special Motion to Dismiss the Amended 
Complaint Pursuant to Mass. Gen. Laws Ch. 231, Sec. 59H following Remand 
Second Affidavit 

Event Result: 
Judge: Leighton, Hon. Joseph 
The following event: Motion Hearing scheduled for 10/18/2017 02:00 PM has been resulted as follows: 
Result: Held as Scheduled 

Matter taken under advisement 
Judge: Leighton, Hon. Joseph 
The following event: Motion Hearing scheduled for 10/18/2017 02:00 PM has been resulted as follows: 
Result: Held - Under advisement 

Endorsement on Motion to Dismiss Jace Boston LLC's and Arthur Leon's Amended Counterclaims (#49.0): 
DENIED 
After hearing and review of the entire motion package, the within motion is DENIED. Viewed in the light 
most favorable to the plaintiffs-in-counterclaim, the Amended Counterclaims sufficiently state claims upon 
which relief may be granted. The allegations plausibly suggest an entitlement to relief and of sufficient 
"heft", see lannacchino v. Ford Motor Co, 451 Mass 623,636, (2008) (dated 12/19/17) notice sent 12/19/17 

Judge: Leighton, Hon. Joseph 

MEMORANDUM & ORDER: 

on Defendant's Special Motion to Dismiss Pursuant to GLc. 231 sec 59H upon Remand from the Supreme 
Judicial Court: Plaintiffs' Special Motion to Dismiss Pursuant to the Anti-Slapp Statute is DENIED on 
Remand from the Supreme Judicial Court 

Judge: Leighton, Hon. Joseph 

(see P#68 for complete decision) (dated 12/19/17) notice sent 12/20/17 

Judge: Leighton, Hon. Joseph 

Judge: Leighton, Hon. Joseph 

Plaintiff 477 Harrison Ave LLC's Joint Motion to 
extend tracking order 

MEMORANDUM & ORDER: 

Notice Sent : 12/21/17 

(12/21/2017) Defendant's Special Motion to Dismiss Pursuant to the Anti-SLAPP statute is DENIED on 
remand from the Supreme Judicial Court. 

Judge: Leighton, Hon. Joseph 

Judge: Leighton, Hon. Joseph 

12/27/2017 Event Result: 
Judge: Leighton, Hon. Joseph 
The following event: Final Pre-Trial Conference scheduled for 09/06/2018 02:00 PM has been resulted as 
follows: 
Result: Rescheduled 
Reason: Joint request of parties 

12/27/2017 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 12/27/2017 10:38:43 

FIie 
Ref 
Nbr. 

67 

68 

69 

73 

12/28/2017 Plaintiff 477 Harrison Ave LLC's Assented to Motion to 70 
impound Exhibis 7-11 of affidavit of Mark S Furman Esq dated July 28, 2017 filed in support of the 
opposition of Jace 
Boston LIC & Arthur Leon to 477 Harrison LIC's special Motion to Dismiss pursuant to G L C 231 
& 59H After hearing 
and without opposition Exhibits 7-11 to the affidavit of Attorney Furman dated 10/13/17 are 
impounded Notice Sent 12/21/17 
(entered 12/19/17) 

Judge: Leighton, Hon. Joseph 

12/28/2017 Affidavit of Mark S Furman Esq (impounded) 

12/28/2017 Affidavit of Mark Furman Esq (second affidavit) (IMPOUNDED) 

12/28/2017 Endorsement on Motion to Extend Tracking Order (#69.0): ALLOWED 
The tracking order is extended as set out herein (dated 12/27/17) notice sent 12/27/17 

71 

72 

Image 
Avail. 

8 
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8 
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8 
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Docket 
Date 

Docket Text 

Judge: Leighton, Hon. Joseph 

01/18/2018 MEMORANDUM & ORDER: 

on plff/counterclaim deft's special motion to Dismiss pursuant to G L c 231 59H & Denied Notice sent 
1/23/18 

Judge: Leighton, Hon. Joseph 

Judge: Leighton, Hon. Joseph 

Judge: Leighton, Hon. Joseph 

Judge: Leighton, Hon. Joseph 

FIie Image 
Ref Avail. 
Nbr. 

73 e 
lmag~ 

01/31/2018 Notice of docket entry received from Appeals Court 74 e 

02/07/2018 

02/15/2018 

03/02/2018 

07/02/2018 

Please take note that on January 29, 2018 the following entry was made on the docket of the above-
referenced case: ORDER: The 477 Harrison Ave., LLC has filed a petition pursuant to G.L. c. 231, s. 118 
(first par), seeking leave to file an interlocutory appeal from the 12/20/17 Suffolk Superior Court's 
(Leighton, J.) order denying their Rule 12(b)(6) motion to dismiss defendants/plaintiff-in-counterclaim 
amended counterclaims. A petition may seek leave for an interlocutory appeal from the denial of a motion 
to dismiss, but such relief is disfavored. See Foreign Auto Import, Inc. v Renault Northeast, Inc., 367 Mass. 
464, 468-71 (1975); Kargman v. Superior Court, 371 Mass. 324, 330 (1976): Kobico, Inc. v. Pipe, 44 Mass. 
App. Ct. 103, 104-05 n.2 (1997). Allowance of such a request is discretionary with the single justice. 
Clerger v. Commerce Ins. Co., 46 Mass. App. Ct. 11, 13-14 (1998). This petition does not warrant such 
extraordinary relief. Accordingly, the petition is denied. (Kinder, J.). *Notice/attesULeighton, J. 

Notice of appeal filed . 

Notice sent 2/8/18 

Applies To: 477 Harrison Ave LLC (Plaintiff) 

General correspondence regarding Pursuant to M.R.A.P 8, 477 Harrison Ave LLC (the appellant) does not 
consider any portion of the transcript of the October 18, 2017 hearing on its Motion to Dismiss pursuant to 
G L c 231, 59H necessary for inclusion in the Record . Therefore, 477 Harrison does not intend to order the 
electronic recording of the October 18, 2018 hearing. 

Received from 
Plaintiff 477 Harrison Ave LLC: Answer to the Counterclaim; 

Plaintiff 477 Harrison Ave LLC's Joint Motion to 
Extend Tracking Order 

Applies To: 477 Harrison Ave LLC (Plaintiff); Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

07/05/2018 Event Result: : Final Pre-Trial Conference scheduled on: 
11/15/2018 02:00 PM 

Has been: Not Held For the following reason : Joint request of parties 
Hon. Joseph Leighton, Presiding 
Appeared: 
Staff: 

Christine M Hayes, Assistant Clerk 

07/05/2018 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 07/05/2018 10:07:58 

07/09/2018 Endorsement on Motion to extend tracking order (#78.0): ALLOWED 
Deadlines extended as set out on page 2 of this motion. Dated: 7/3/18 Notice sent 7/6/18 

Judge: Leighton, Hon. Joseph 

07/25/2018 Appeal: notice of assembly of record sent to Counsel 

08/06/2018 Notice of docket entry received from Appeals Court 
In accordance with Massachusetts Rule of Appellate Procedure 10 (a) (3), please note that the above­
referenced case (2018-P-1110) was entered in this Court on May 24, 2018. 

09/17/2018 Notice of docket entry received from Appeals Court 
The Supreme Judicial Court has ALLOWED an Application for Direct Appellate Review of the above­
referenced matter. Case 2018-P-1110 Transferred to Supreme Judicial Court. 

09/19/2018 Notice of docket entry received from Supreme Judicial Court 
Notice of Entry Pursuant to Mass. R. A. P. 10 (a)(3), you are hereby notified that, on September 14, 2018 
the above referenced case SJC - 12600 was entered on the docket of this court. 

10/11/2018 Plaintiff 4 77 Harrison Ave LLC's Joint Motion to 
Extend Tracking Order 

J..!mlg~ 
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Docket 
Date 

Docket Text 

10/16/2018 Endorsement on Motion to Extend Tracking Order (#82.0): ALLOWED 
Deadlines extended as set forth on page 2 (dated 10/15/18) notice sent 10/15/18 

Judge: Leighton, Hon. Joseph 

02/06/2019 Event Result: : Final Pre-Trial Conference scheduled on: 
02/13/2019 02:00 PM 

Has been: Not Held For the following reason: Joint request of parties 
Hon. Joseph Leighton, Presiding 
Appeared: 
Staff: 

Christine M Hayes, Assistant Clerk 

02/06/2019 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 02/06/2019 12:01 :21 

02/13/2019 Plaintiff in a 3rd Party Claim 477 Harrison Ave LLC's Joint Motion to 
extend tracking order 

02/21/2019 The following form was generated: 

Notice to Appear 
Sent On: 02/21/2019 10:14:54 

02/27/2019 Event Result: : Motion Hearing scheduled on: 
02/27/2019 02:00 PM 

Has been: Held as Scheduled 
Hon. Mark Gildea, Presiding 
Appeared: 
Staff: 

Christine M Hayes, Assistant Clerk 

03/01/2019 Event Result: : Final Pre-Trial Conference scheduled on: 
06/26/2019 02:00 PM 

Has been: Not Held For the following reason: Joint request of parties 
Hon. Mark Gildea, Presiding 
Appeared: 
Staff: 

Christine M Hayes, Assistant Clerk 

03/01/2019 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 03/01/2019 09:19:20 

03/05/2019 Endorsement on Motion to extend tracking order; (#8.0): ALLOWED 
(dated 2/27/19) notice sent 3/4/19 

07/10/2019 Plaintiff in a Counterclaim 477 Harrison Ave LLC's Motion to 
extend tracking order 

07/23/2019 Endorsement on Motion to extend tracking order (#84.0): ALLOWED 
deadlines extended as set out on pages 2+3 herein; 

(dated 7/22/19) notice sent 7/23/19 

Judge: Leighton, Hon. Joseph 

10/29/2019 Plaintiff, Defendant in a Counterclaim 477 Harrison Ave LLC's Joint Motion to 
Extend Summary Judgment Deadlines 

11/06/2019 Endorsement on Motion to (#85.0): ALLOWED 
extend Summary Judgment deadlines Notice sent 11/4/19 

11/14/2019 Event Result:: Final Pre-Trial Conference scheduled on: 
11/21/2019 02:00 PM 

Has been: Not Held For the following reason: By Court prior to date 
Hon. Joseph Leighton, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

12/10/2019 Rescript received from Supreme Judicial Court; judgment VACATED The order denying 477 Harrison Ave., 
LLC's special motion to dismiss is vacated, and the matter is remanded to the Superior Court for entry of 
an order allowing the motion. 

12/19/2019 Defendant Jace Boston LLC, Arthur Leon's Motion for 
reconsideration of (corrected) memorandum and order on deft's special Motion to Dismiss 
pursuant to G L c 231 & 59H upon 
remand from the Supreme Judicial Court dated December 21, 2017 (Honorable Joseph F Leighton Jr) 

FIie Image 
Ref Avail. 
Nbr. 
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Docket 
Date 

Docket Text FIie Image 
Ref Avail. 
Nbr. 

in light of Supreme Judicial 
Court's decision dated November 8, 2029 (w/opposition) 

01/15/2020 Plaintiff 477 Harrison Ave LLC's Joint Motion to 88 
Extend Deadlines for Service of Motions for Summary Judgment and Oppositions, but not Deadline to file 
9A package: ALLOWED (dated 1/13/20) notice sent 1/15/20 

01/24/2020 Application for 89 

for the award of reasonable attorneys fees and costs pursuant to g I 231 & 59H (w/opposition) 

Applies To: 477 Harrison Ave LLC (Plaintiff) 

01/29/2020 The following form was generated: 

Notice to Appear 
Sent On: 01/29/2020 17:03:17 

01/30/2020 ORDER: Consistent with the Supreme Judicial court's decision in 477 Harrison Ave v Jace Boston LLC 90 
483 Mass 514 (2019) the plff/counterclaim deft Motion to Dismiss pursuant to G L c 231 & 59H is 
Allowed Notice sent 2/4/20 

02/06/2020 MEMORANDUM & ORDER: 

on defts Motion for reconsideration Order Defts Motion for Reconsideration of (Corrected) 
Memorandum and order on deft's 
special Motion todismiss pursuant to GPc231.&59Hdated December21 , 2017 (Honorable 
Joseph F Leighton Jr) in light of 
Supreme Judicial Court's decision dated November 8, 2019 (Docket No 87) is Denied (entered 
1/29/20) 

Judge: Leighton, Hon. Joseph 

Notice sent 2/4/20 

03/19/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus. : Motion Hearing to 
Assess Attorney's Fees scheduled on: 

03/24/2020 02:00 PM 
Has been: Rescheduled-Covid-19 emergency For the following reason: By Court due to Covid-19 
Hon. Robert L Ullmann, Presiding 
Staff: 

Margaret M Buckley, Assistant Clerk Magistrate 

06/01/2020 Endorsement on Application for Award of Attorneys Fees and Costs (#89.0): Other action taken 
See Memorandum of Decision and Order (dated 5/26/20) notice sent 5/29/20 

91 

06/01/2020 MEMORANDUM & ORDER: 92 

on Plaintiffs Petition for Attorneys Fees: the Court Awards plaintiff $50,000 in attorneys fees and costs 

Judge: Ullmann, Hon. Robert L 

(see P#92 for complete decision) (dated 5/26/20) notice sent 5/29/20 

07/01/2020 Plaintiff 477 Harrison Ave LLC, Jace Boston LLC, Arthur Leon's Motion to 93 
Coordinate Deadlines for Filing of Rule 9A Packages for Defendants' Motion for Summary Judgment and 
Defendants' Motion to Strike 

07/10/2020 Endorsement on Motion to Coordinate Deadlines for Filing of Rule 9A Packages for Defendants' Motion for 
Summary Judgment and Defendants' Motion to Strike (#93.0): ALLOWED 
(dated 7/7/20) Notice 7/8/20 

08/03/2020 Plaintiff 477 Harrison Ave LLC's Joint Motion to 
Extend and Coordinate Deadlines for Filing of Rule 9A Packages for Defendants' Motion for Summary 
Judgment and Cross Motions to Strike 

08/07/2020 Endorsement on Motion to Extend and Coordinate Deadlines for filed 9A packages for Summary Judgment 
(#94.0): ALLOWED 
The Rule 9A packages to be filed by 9/11/20. The court will schedule a single hearing on the motions 
thereafter (dated 8/4/20) notice sent 817/20 

09/09/2020 Defendant Jace Boston LLC, Arthur Leon's Motion for 
Summary Judgment (with opposition and reply) 

09/09/2020 Defendant Jace Boston LLC, Arthur Leon's Motion to 
Strike in Connection with Their Motion for Summary Judgment (with opposition and reply) 

94 

95 

96 

09/09/2020 Opposition to to Defendants' Motion to Strike and Memorandum of Law in Support of CROSS MOTION to 97 
Strike Certain Materials from the Summary Judgment Record filed by 477 Harrison Ave LLC 

e 
!.mslg~ 

e 
!.mslg~ 

e 
!.mslg~ 

e 
Image 

8 
Image 
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Docket 
Date 

09/09/2020 

09/21/2020 

09/21/2020 

10/29/2020 

01/05/2021 

09/15/2021 

Docket Text 

Plaintiff 477 Harrison Ave LLC's Cross Motion to 
Strike Certain Materials from the Summary Judgment Record (with opposition and reply) 

The following form was generated: 

Notice to Appear 
Sent On: 09/21/2020 15:18:53 
Notice Sent To: Ronald W Dunbar, Jr., Esq. Dunbar Law PC 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Andrew E Goloboy, Esq. Dunbar Goloboy 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Mark S Furman, Esq. Tarlow, Breed, Hart & Rodgers, P.C. 101 Huntington Ave Suite 500, 
Boston, MA 02199 
Notice Sent To: Emily C Shanahan, Esq. Tarlow, Breed, Hart & Rodgers, P.C. 101 Huntington Ave Suite 
500 Prudential Center, Boston, MA 02199 
Notice Sent To: John D Stuebing, Esq. Tarlow, Breed, Hart & Rodgers, P.C. 101 Huntington Ave Suite 500, 
Boston, MA 02199 

The following form was generated: 

Notice to Appear 
Sent On: 09/21/2020 15:21 :14 
Notice Sent To: Ronald W Dunbar, Jr., Esq. Dunbar Law PC 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Andrew E Goloboy, Esq. Dunbar Goloboy 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Mark S Furman, Esq. Tarlow, Breed, Hart & Rodgers, P.C. 101 Huntington Ave Suite 500, 
Boston, MA02199 
Notice Sent To: Emily C Shanahan, Esq. Tarlow, Breed, Hart & Rodgers, P.C. 101 Huntington Ave Suite 
500 Prudential Center, Boston, MA02199 
Notice Sent To: John D Stuebing, Esq. Tarlow, Breed, Hart & Rodgers, P.C. 101 Huntington Ave Suite 500, 
Boston, MA02199 

Event Result: : Rule 56 Hearing scheduled on: 
10/29/2020 10:00 AM 

Has been: Held via Video Conference 
Hon. Joseph Leighton, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

ORDER: decision and order on defendants' motion for summary judgment; 
motion is DENIED; 

(dated 12/29/20) notice sent 1/05/21 

The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 09/15/2021 09:43:44 
Notice Sent To: Ronald W Dunbar, Jr., Esq. Dunbar Law PC 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Andrew E Goloboy, Esq. Dunbar Goloboy 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Mark S Furman, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500, Boston, MA 02199 
Notice Sent To: Emily C Shanahan, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500 Prudential Center, Boston, MA 02199 
Notice Sent To: John D Stuebing, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500, Boston, MA02199 

11/15/2021 Event Result: : Final Pre-Trial Conference scheduled on: 
11/17/2021 02:00 PM 

Has been: Not Held For the following reason : Joint request of parties 
Hon. Joseph Leighton, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

11/15/2021 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 11/15/2021 09:45:24 
Notice Sent To: Ronald W Dunbar, Jr., Esq. Dunbar Law PC 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Andrew E Goloboy, Esq. Dunbar Goloboy 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Mark S Furman, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500, Boston, MA 02199 
Notice Sent To: Emily C Shanahan, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500 Prudential Center, Boston, MA02199 
Notice Sent To: John D Stuebing, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500, Boston, MA02199 

12/02/2021 Event Result:: Final Pre-Trial Conference scheduled on: 
12/08/2021 02:30 PM 

Has been: Rescheduled For the following reason: By Court prior to date 
Hon. Joseph Leighton, Presiding 

FIie Image 
Ref Avail. 
Nbr. 
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Docket 
Date 

Docket Text 

Staff: 
Christine M Hayes, Assistant Clerk 

12/02/2021 The following form was generated: 

Notice to Appear for Final Pre-Trial Conference 
Sent On: 12/02/2021 08:50:51 
Notice Sent To: Ronald W Dunbar, Jr., Esq. Dunbar Law PC 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Andrew E Goloboy, Esq. Dunbar Goloboy 197 Portland St 5th Floor, Boston, MA 02114 
Notice Sent To: Mark S Furman, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500, Boston, MA 02199 
Notice Sent To: Emily C Shanahan, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500 Prudential Center, Boston, MA02199 
Notice Sent To: John D Stuebing, Esq. Tarlow, Breed, Hart and Rodgers, P.C. 101 Huntington Ave Suite 
500, Boston, MA02199 

12/03/2021 Joint Pre-Trial Memorandum filed : 

Applies To: 477 Harrison Ave LLC (Plaintiff); Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

12/08/2021 Event Result: : Final Pre-Trial Conference scheduled on: 
12/08/2021 11 :00 AM 

Has been: Not Held For the following reason : By Court prior to date 
Hon. Joseph Leighton, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

12/14/2021 Event Result: : Final Pre-Trial Conference scheduled on: 
12/14/2021 11 :15 AM 

Has been: Held via Video/Teleconference 
Hon. Joseph Leighton, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

11/18/2022 Event Result: : Jury Trial scheduled on: 
07/10/2023 09:00AM 

Has been: Rescheduled For the following reason: By Court prior to date 
Christine M Roach, Presiding 

11/18/2022 Event Result:: Final Trial Conference scheduled on: 
06/21/2023 02:00 PM 

Has been: Rescheduled For the following reason: By Court prior to date 
Christine M Roach, Presiding 

11/18/2022 The following form was generated: 

Notice to Appear 
Sent On: 11/18/2022 11 :49:31 

02/15/2023 Event Result:: Trial Assignment Conference scheduled on: 
02/15/2023 02:00 PM 

Has been: Held via Video/Teleconference 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

03/27/2024 Defendants Jace Boston LLC, Arthur Leon's Motion for 
Reconsideration 

04/12/2024 Opposition to Defendants' Motion to Reconsider filed by 4 77 Harrison Ave LLC 

04/19/2024 Notice of Filing Regarding Jace Boston, LLC and Arthur Leon's Motion for Reconsideration 

04/23/2024 Endorsement on Motion for reconsideration (#101.0): DENIED 
Denied. No hearing is necessary. The SJC's decision in Bristol Asphalt is not applicable to this case 
because no "anti-SLAPP motion or appeal remains pending" in this proceeding. See Columbia Plaza 
Assoc. v. Northeastern Univ,493 Mass. 570, 578 (2024). 
(Dated 4/23/24) 
Notice sent 4/24/24 

09/10/2024 Attorney appearance electronically filed. 

02/20/2025 Attorney appearance electronically filed. 

03/21/2025 Plaintiff, Defendant 477 Harrison Ave LLC, Jace Boston LLC, Arthur Leon's Joint Motion to 
Enlarge the time to submit Exhibits Lists 

FIie Image 
Ref Avail. 
Nbr. 

100 

101 

102 

103 
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Docket Docket Text FIie Image 
Date Ref Avail. 

Nbr. 

03/26/2025 Endorsement on Motion to Enlarge the time to submit Exhibits Lists (#103.0): ALLOWED e (dated 3/25/25) 
Notice sent 3/26/25 ~g~ 

03/31/2025 Plaintiff, Defendants 477 Harrison Ave LLC, Jace Boston LLC, Arthur Leon's Joint Motion to 104 e Enlarge The Time To Submit Witness List, Any Proposed Jury Instructions, Precharge To The Jury And 
Deposition Excerpts lmaru! 

04/01/2025 Notice of Filing Rule 9A Package RE: Defendants' Motion For Site View 105 e 
04/01/2025 Defendants Jace Boston LLC, Arthur Leon's Motion for 106 wt 

Requesting A Jury View Of The Subject Properties 

04/01/2025 Notice of Filing Rule 9A Package RE: Defendants' Motion For Jury Voir Dire (Unopposed) 107 r 
04/01/2025 Defendants Jace Boston LLC, Arthur Leon's Motion for 108 fr Voir Dire Questions 

04/02/2025 Defendants' Notice of Filing Rule 9A Package 109 --re 

04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion in limine regarding 447 Harrison's claim for damages 110 r from Jace filing the wall case and request for a hearing 

04/02/2025 Opposition to Defendants' Motion in limine to preclude evidence of damages from the wall case filed by 111 
,~ 

477 Harrison Ave LLC 

04/02/2025 Plaintiff 477 Harrison Ave LLC's Motion to preclude and/or limit the testimony of Martin R. Healy, Esquire 112 r and Peter Gilman, CPA and request for a Daubert/Lanigan hearing 

04/02/2025 Opposition to 477 Harrison Ave., LLC's Daubert/Lanigan Motion as to Martin R. Healy, Esq. and Peter 113 .ge 
Gilman, CPA filed by Jace Boston LLC, Arthur Leon 

. ~ 
04/02/2025 Reply/Sur-reply 114 

Reply in Support of its Daubert/Lanigan Motion to preclude Martin Healy, Esquire and Peter Gilman, CPA ~g~ 

04/02/2025 Plaintiff 477 Harrison Ave LLC's Motion to preclude and/or limit the testimony of Kathleen O'Donnell, 115 e Esquire, Evan Hankin PE, and Norton Rammer PE and request for a Daubert/Lanigan hearing 

04/02/2025 Opposition to 477 Harrison Ave., LLC's Daubert/Lanigan Motion as to Kathleen O'Donnell, Esq., Evan 116 
Jankin, PE, and Norton Rammer, PE filed by Jace Boston LLC, Arthur Leon 

lma9!!. 
04/02/2025 Reply/Sur-reply 117 Cl 
04/02/2025 Defendants' Notice of Filing Rule 9A Package 118 -~ 
04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion in limine to exclude evidence of prior litigation involving 119 r the Defendant and request for a hearing 

04/02/2025 Opposition to Defendants' motion in limine to preclude evidence of the Defendants' litigation history filed by 120 
lm~ge 

477 Harrison Ave LLC 
I awt 

04/02/2025 Defendants' Notice of Filing Rule 9A Package 121 t) 
04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion to exclude testimony by Joseph DeAngelo 122 -ii 

04/02/2025 Opposition to Defendants' motion in limine to preclude testimony of Joseph DeAngelo filed by 477 Harrison 123 r Ave LLC 

04/02/2025 Defendants' Notice of Filing Rule 9A Package 124 
Image 

04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion in limine to preclude any attempt by 447 Harrison Ave, 125 r LLC to relitigate facts and issues determined by the Court in the "wall case" 

04/02/2025 Opposition to Defendants' motion in limine to preclude them from re-litigating the wall case filed by 477 126 
,~ 

Harrison Ave LLC 

04/02/2025 Stipulated Facts to be Read to the Jury 127 .ge 

04/02/2025 Agreed Suggested Description of the Case to be Read to the Jury During Empanelment 128 r 
04/02/2025 Proposed Filings/Orders 129 r 

Plaintiff 477 Harrison Ave., LLC's Requested Jury Voir Dire Questions lmag~ 

04/02/2025 Defendants' Notice of Filing Rule 9A Package 130 e 
Im~ 
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Docket 
Date 

Docket Text FIie Image 
Ref Avail. 
Nbr. 

04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion in limine regarding constitutional defenses 

04/02/2025 Exhibits/Appendix 

Appendix of Documents Relating to Jace Parties' Motion in limine regarding constitutional defenses 

131 

132 

04/02/2025 Opposition to Defendants' Motion in limine regarding constitutional defenses filed by 477 Harrison Ave LLC 133 

04/02/2025 Reply/Sur-reply 

Reply in Support of Jace Parties' Motion in limine regarding constitutional defenses 

04/02/2025 Defendants' Notice of Filing Rule 9A Package 

134 

135 

04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion in limine to preclude any testimony of Richard Leon and 136 
request for a Hearing 

04/02/2025 Opposition to Defendants' motion in limine to preclude and/or limit the testimony of Richard Leon filed by 137 
477 Harrison Ave LLC 

04/02/2025 Reply/Sur-reply 138 

Reply of Jace Boston, LLC and Arthur Leon to 477 Harrison Ave. , LLC's Opposition to Defendants' Motion 
in limine to preclude and/or limit the testimony of Richard Leon 

04/02/2025 Defendants' Notice of Filing Rule 9A Package 139 

04/02/2025 Defendant Jace Boston LLC, Arthur Leon's Motion in limine to preclude 477 Harrison Ave., LLC from 140 
offering John Holland's opinions of value 

04/02/2025 Opposition to Defendants' Motion in limine to preclude John Holland from offering an opinion of value filed 141 
by 477 Harrison Ave LLC 

04/04/2025 Endorsement on Motion to Enlarge The Time To Submit Witness List, Any Proposed Jury Instructions, 
Precharge To The Jury And Deposition Excerpts (#104.0): ALLOWED, DENIED 
Allowed in part and denied in part. Parties may have until no later than 12:00 noon on 4/7/ to both 
electronically file and tot send to clerk Christine Hayes all of these filings. The judge needs an adequate 
opportunity to review these before hearing. 
dated (4/1/25) Notice sent 04/07/2025. 

04/08/2025 Plaintiff 477 Harrison Ave LLC's Request for Jury Instructions 

04/08/2025 Proposed Excerpts of the Deposition Testimony of Vic Leon Now Deceased to the Offered in Evidence at 
Trial with Plaintiffs Objections and Defendant's Responses Thereto 

04/08/2025 Joint Witness LisUNames of People to be Read to the Jury 

Applies To: 477 Harrison Ave LLC (Plaintiff); Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

04/08/2025 Defendants' Proposed Jury Instructions 

Applies To: Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

04/08/2025 Plaintiff, Defendants 477 Harrison Ave LLC, Jace Boston LLC, Arthur Leon's Submission of 
Preliminary List of Uncontested Exhibits for April 9, 2025 Final Trial Conference and Preliminary List of 
Contested Exhibits 

04/09/2025 Event Result: : Final Trial Conference scheduled on: 
04/09/2025 02:00 PM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

04/16/2025 Event Result:: Final Trial Conference scheduled on: 
04/16/2025 02:30 PM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

04/18/2025 Event Result:: Final Trial Conference scheduled on: 
04/18/2025 02:00 PM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

142 

143 

144 

145 

146 

0 
~ 
lmag§, 

t) 
.lrru!g~ 
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0 
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Docket 
Date 

Docket Text 

04/21/2025 Attorney appearance electronically filed . 

04/22/2025 Event Result:: Jury Trial scheduled on: 
04/22/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

04/23/2025 Event Result: : Jury Trial scheduled on: 
04/23/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

04/24/2025 Event Result: : Jury Trial scheduled on: 
04/24/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

04/25/2025 Defendants Jace Boston LLC, Arthur Leon's Motion to 
Admit Portions Of Supreme Judicial Court's Decision In 477 Harrison I 

04/28/2025 Opposition to Motion to Admit Certain Portions Of Supreme Judicial Court's Decision In 477 Harrison Ave. , 
Jace Boston, LLC, And Arthur Leon filed by 477 Harrison Ave LLC 

04/29/2025 Event Result: : Jury Trial scheduled on: 
04/29/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

FIie Image 
Ref Avail. 
Nbr. 

147 e 
148 r 

Ima~ 

04/29/2025 Plaintiff 477 Harrison Ave LLC's Motion in limine to 149 e Preclude the admission of Contested Exhibits JJJJ-TTTT (Contested Tabs 88-98), ant references to these 
documents, Rick Leon's Missed 2018 Deposition, his signed and untiled affidavits and/or 477 Harrison's 
privilege logs 

04/30/2025 Event Result: : Jury Trial scheduled on: 
04/30/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

04/30/2025 Defendants Jace Boston LLC, Arthur Leon's Motion for 
Directed Verdict at Close of Plaintiff's Case 

04/30/2025 Opposition to Defendants' Motion for a Directed Verdict filed by 477 Harrison Ave LLC 

04/30/2025 Defendants Jace Boston LLC, Arthur Leon's Motion for 
Involuntary Dismissal at Close of Plaintiff's Case 

05/01/2025 Event Result: : Jury Trial scheduled on: 
05/01/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

05/02/2025 Event Result:: Jury Trial scheduled on: 
05/02/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

05/05/2025 Endorsement on Motion for Directed Verdict at Close of Plaintiff's Case (#150.0): DENIED 
Based upon the evidence viewed in the light most favorable to Plaintiff, sufficient evidence has been 
prosecuted for a reasonable jury to find by a preponderance of the evidence that Plaintiffs claim of abuse 
of process has been proved. 
(dated 4/30/2025) 

lmaQ!! 

150 e 
151 

152 r 
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Docket Docket Text 
Date 

05/05/2025 Endorsement on Motion for Involuntary Dismissal at Close of Plaintiffs Case (#152.0): DENIED 
Based upon the totality of evidence produced, viewed in the light most favorable to Plaintiff, a reasonable 
jury could find that Plaintiff has proven its claim for 93A violations and sales like all elements of that claim. 
(dated 4/30/2025) 

05/05/2025 Proposed Filings/Orders 

Defendants' Revised Proposed Jury Instructions 

05/05/2025 Plaintiff 477 Harrison Ave LLC's Supplemental, Request for 
Jury Instructions 

05/05/2025 Event Result: : Jury Trial scheduled on: 
05/05/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

05/06/2025 Defendants Jace Boston LLC, Arthur Leon's Motion for 
Involuntary Dismissal At Close Of All Evidence 

Endorsement: Motion is denied. 
dated (5/5/25) Notice sent 5/08/2025. 

05/06/2025 Event Result: : Jury Trial scheduled on: 
05/06/2025 09:00 AM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

05/08/2025 Endorsement on Motion for Requesting a Jury View of the Subject Properties (#106.0): Other action taken 
Moot as parties have withdrawn request for a view. Dated: 4/16/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion in limine (#110.0): Regarding 447 Harrison's Claim for Damages from JACE filing 
the Wall Case and Request for a Hearing DENIED 
See Judge Leighton's decision on Summary Judgment Motion in this case as grounds. Dated: 4/16/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion in limine to preclude (#125.0): any attempt by 447 Harrison Ave., LLC relitigate 
facts and issues determined by the court in the "Wall Case" ALLOWED 
Motion is allowed by agreement. Dated: 4/16/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion in limine to preclude (#136.0): any testimony of Richard Leon and Request for 
Hearing DENIED 
Motion is Denied except as to relevancy which will be addressed at trial. The parties will conduct a 3 hour 
maximum deposition of Mr. Leon at Atty. Furman's office on April 28, 2025. Dated: 4/16/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion to preclude (#140.0): 477 Harrison Ave., LLC from offering John Holland's 
opinions of value DENIED 
Motion is Denied as stated on the record. The expectation is that Mr. Holland will testify as to market value 
at specific periods f time. Motion is Denied. Dated: 4/16/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion in limine to exclude (#119.0): evidence of prior litigation involving the Defendants 
and Request for a Hearing ALLOWED 
Motion is allowed except that statement by Mr. Leon demonstrating he had previously sought to develop 
the property may be admissible. Dated: 4/18/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion to exclude (#122.0): testimony by Joseph DeAngelo DENIED 
Denied for reasons stated on the record. Dated:4/18/25 

Notice Sent 5/12/25 

05/08/2025 Endorsement on Motion in limine (#131.0): regarding constitutional defenses DENIED 
Motion is Denied for reasons stated on the record after hearing. Dated: 4/18/25 

Notice Sent 5/12/25 

FIie Image 
Ref Avail. 
Nbr. 
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05/08/2025 Endorsement on Motion to (#147.0): admit portions of Supreme Judicial Court's Decision in 477 Harrison I 
DENIED 
Denied for reasons sated on record. Dated: 4/29/25 

Notice Sent 5/12/25 

05/09/2025 Defendants Jace Boston LLC, Arthur Leon's Motion for 
Directed Verdict At Close Of All Evidence 

05/27/2025 

05/27/2025 

05/27/2025 

05/30/2025 

05/30/2025 

05/30/2025 

05/30/2025 

06/05/2025 

06/20/2025 

08/22/2025 

08/22/2025 

10/01/2025 

10/01/2025 

10/01/2025 

10/01/2025 

10/01/2025 

10/01/2025 

10/01/2025 

10/01/2025 

Endorsement: Motion is denied. When the evidence is viewed in the light most favorable to nonmovant a 
reasonable jury could find all elements of the abuse of process have been satisfied. 
dated (5/5/25) 

Notice Sent 5/12/25 

Plaintiff 477 Harrison Ave LLC's Motion for 
Post-Trial Approval Of Real Estate Attachment 

Affidavit Of 477 Harrison Ave LLC's Motion for Post-Trial Approval Of Real Estate Attachment 

Defendants Jace Boston LLC, Arthur Leon's Response to 
Plaintiff's Motion for Post-Trial Approval Of Real Estate Attachment 

Endorsement on Motion for Post-Trial Approval Of Real Estate Attachment (#157 .0): Other action taken 
Motion is allowed inn the amount of 5,801,550.00 without prejudice. 
dated (5/29/25) Notice sent 06/03/25 

Proposed Filings/Orders 

Plaintiff, 477 Harrison Ave., LLC's, Proposed Findings of Fact and Rulings of Law on its G.L. C. 93A, §11 
Claim Against Jace Boston, LLC and Arthur Leon 

Proposed Filings/Orders 

Defendants' Proposed Findings of Fact and Conclusions of Law with Respect to Plaintiff's Claim Under 
Mass. Gen. Laws Ch. 93A, § 11 

Exhibits/Appendix 

Appendix to Defendants' Proposed Findings of Fact and Conclusions of Law with Respect to Plaintiff's 
Claim Under Chapter 93A 

Event Result: : Motion Hearing scheduled on: 
06/05/2025 02:30 PM 

Has been: Held as Scheduled 
Hon. James Budreau, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

Service Returned for Writ of Attachment 

Applies To: Jace Boston LLC (Defendant) 

Defendants Jace Boston LLC, Arthur Leon's Notice of 
Motion for New Trial and Request for Hearing 

Defendants Jace Boston LLC, Arthur Leon's Notice of 
Motion for Judgment Notwithstanding the Verdict 

Notice Of Filing Rule 9A Package RE: Defendants' Motion For Judgment Notwithstanding The Verdict 

Defendants Jace Boston LLC, Arthur Leon's Motion for 
Judgment Notwithstanding The Verdict 

Opposition to Motion for a Judgment Notwithstanding The Verdict filed by 477 Harrison Ave LLC 

Superior Court Rule 9C Certificate RE: Defendants' Motion for judgment Notwithstanding The Verdict 

Notice of Filing Rule 9A Package Re: Defendants' Motion for New Trial 

Defendants Jace Boston LLC, Arthur Leon's Motion for 
New Trial and Request for Hearing 

Opposition to Motion for New Trial filed by 477 Harrison Ave LLC 

Reply/Sur-reply 

Reply Brief In Support Of Defendants' Motion for New Trial 

FIie Image 
Ref Avail. 
Nbr. 
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10/01/2025 Superior Court Rule 9C Certificate Re: Defendants' Motion for New Trial 

01/16/2026 ORDER: Findings of Fact, Rulings of Law, and Order for Judgment on Plaintiff's Chapter 93A Claim 
For the foregoing reasons, it is hereby Ordered that judgment shall enter on the plaintiff's G. L. c. 93A claim 
in favor of the plaintiff, and defendants shall pay jointly and severally $11,603,100.00 in damages plus 
statutory interest and attorneys' fees. If the plaintiff is seeking attorneys' fees, filings should comply with the 
procedures set out in Superior Court Rule 9A. 
(dated 1/13/2026) 

Notice Sent 1/14/2026 

01/20/2026 Endorsement on Motion for Judgment Notwithstanding the Verdict (#167.0): DENIED 
After review, motion is denied. Dated: 1/20/26 
Notice sent 2/11 /26 

FIie 
Ref 
Nbr. 

174 

175 

01/28/2026 Plaintiff 477 Harrison Ave LLC's Notice of 176 
Service of Motion for Award of Attorneys' Fees and Costs and Motion for Increased Real Estate Attachment 
and Equitable Attachment Following the Court's 93A Finding 

01/30/2026 MEMORANDUM & ORDER: 177 

OF DECISION ON DEFENDANTS' MOTON FOR A NEW TRIAL: ORDER - Wherefore, it is hereby 
ORDERED that Defendants' Motion for a New Trials DENIED for the reasons stated above. Dated: 
1/30/26 (See P#177 for complete decision) 

Judge: Budreau, Hon. James 

Notice sent 2/11 /26 

03/16/2026 Proposed Filings/Orders 

Stipulation and Proposed Order Concerning Plaintiff's Attorneys' Fees and Costs Pursuant to the Court's 
Chapter 93A Order 

03/16/2026 Proposed Filings/Orders 

Stipulation and Proposed Order Concerning Post-Judgment Security 

03/16/2026 Defendants Jace Boston LLC, Arthur Leon's Certificate of 
Service 

07/13/2026 ORDER: Stipulation and Order Concerning Plaintiff's Attorneys' Fees and Costs Pursuant to the Court's 
Chapter 93A Order 
See Paper #179 for Complete Order (Dated: 7/13/26) 
Notice sent 7 /14/26 

07/13/2026 ORDER: Stipulation and Order Concerning Post-Judgment Security 
See Paper #180 for Complete Order (Dated: 7/13/26) 
Notice sent 7/14/26 

07/14/2026 Verdict of jury for party 

(Dated 5/6/25) 

178 

179 

180 

181 

Image 
Avail. 
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07/14/2026 JUDGMENT entered on this date.: Judgment on Jury Verdict After Jury Verdict Presiding: Hon. James 182 A 
Budreau V 

Judgment For: 477 Harrison Ave LLC 

Judgment Against: Jace Boston LLC 
Arthur Leon 

Terms of Judgment: Interest Begins: 03/23/2015 Jdgmnt Date: 07/13/2026 Interest Rate: .12 Daily 
Interest Rate: .000329 
Damages: Damage Amt: 5801550.00 Costs Pd to Court: 37675.15 Punitive Damages: 5801550.00 Crt Ord 
Atty Fee: 598103.50 

Judgment Total: 20,121,850.74 Entered on docket pursuant to Mass R Civ P 58(a) and notice sent to 
parties pursuant to Mass R Civ P 77(d) 

08/11/2026 Defendant Jace Boston LLC, Arthur Leon's Notice of 
Appeal 

08/11/2026 Notice of appeal filed. (See p#183) 

Notice sent 8/12/26 

Applies To: Jace Boston LLC (Defendant); Leon, Arthur (Defendant) 

08/17/2026 Transcript of 4/9/25 4/16/25 4/18/25 4/22/25 4/23/25 4/24/25 4/29/25 4/30/25 5/1/25 5/2/25 5/5/25 5/26/25 
and 6/5/25 received from transcriber Carolyn Sproul (via email) 

.IJ:nag~ 

183 
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Docket Docket Text File Image 
Date Ref Avail. 

Nbr. 

08/20/2026 Revised Transcript of 5/1/25 received from transcriber Carolyn Sproul (via email) 
correction of date on transcript cover page 

08/24/2026 Defendants Jace Boston LLC, Arthur Leon's Submission of 184 e Certification Regarding Transcripts for Appeal 

09/10/2026 Appeal: Statement of the Case on Appeal (Cover Sheet). -ev-

09/10/2026 Notice of assembly of record sent to Counsel -~ 
09/10/2026 Notice to Clerk of the Appeals Court of Assembly of Record w !i 

09/24/2026 Notice of Entry of appeal received from the Appeals Court 185 -~ In accordance with Massachusetts Rule of Appellate Procedure 10(a)(3), please note that the above-
referenced case (2026-P-1387) was entered in this Court on September 23, 2026. l.!!!29~ 

Case Disposition 

DlsP.osltlon Date CaseJudg! 

Judgment after Jury Verdict 08/24/2015 
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NOTIPI 
COMMMONWEALTH OF MASSACHUSETTS 

SUFFOLK,ss SUPERIOR COURT DEPARTMENT 
OF THE TRIAL COURT 

) 
477 HARRISON A VE., LLC ) 

) 
Plaintiff/Defendant-in-Counterclaim, ) 

) . 
!L. ) CIVIL ACTION NO. 2015-0829-B 

) 
JACE BOSTON, LLC ) 
and ARTHUR LEON ) 

) 
Defendants/Plaintiffs-in-Counterclaim ) 

MEMORANDUM AND ORDER ON DEFENDANT'S 
SPECIAL MOTION TO DISMISS PURSUANT TO G. L. c. 231, § 59H 

UPON REMAND FROM THE SUPREME JUDIC~L COURT 

This case is before the court on remand from the Supreme Judicial Court for a 

determination of whether the plaintiffs abuse of process claim against the defendants is a 

legitimate law suit filed to recover damages for harm suffered as a result of allegedly tortious 

conduct, or a so-called SLAPP suit designed to chill the defendants' legitimate petitioning 

activity. The SJC recently reviewed a decision of this court (Curran, J) denying defendants' 

Special Motion to Dismiss the claim at issue pursuant to G. L. c. 231, § 59H, the Massachusetts 

anti-SLAPP Statute (the "Statute"). See 477 Harrison Ave., LLC v. Jace Boston, LLC & 

another, 477 Mass. 162 (2017). In a holding relevant to the instant motion, the SJC remanded 

the matter for consideration under a new framework for the resolution of Special Motions to 

Dismiss under the Statute announced the same day in Blanchard v. Steward Carney Hosp., 477 
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Mass. 141 (2017). Applying the new standard to the totality of the circumstances in the record 

before the court, I find that the plaintiffs have met their burden to establish that their abuse of 

process claim is not a SLAPP suit because it was filed primarily to seek redress for the harm 

alleged, not to interfere with the defendants' right to petition. For this reason, as explained 

below, the defendants' motion is DENIED. 

BACKGROUND 

The plaintiff owns a building and a parcel of property at 477 Harrison Avenue in Boston, 

which it intends to redevelop. The defendants own an abutting building and parcel. Since 

approximately 2011, the defendants have opposed the plaintiff's redevelopment plans by filing 

various objections in legal and administrative venues. The parties have made moves and 

countermoves in this regard. The plaintiff filed the instant action, raising claims of abuse of 

process and violation ofG.L. c. 93A, §11. The defendants filed a Special Motion to Dismiss 

pursuant to G.L.c. 23 I, 59H. This court denied the motion, the defendants appealed and the 

Supreme Judicial Court allowed defendants' application for direct appellate review. The SJC 

concluded that the motion was properly denied as to the G.L.c. 93A claim because that claim 

!was not based solely on the defendants' petitioning activity. However, finding that the abuse of 

'process claim was based solely upon petitioning activity, the court vacated the dismissal of that 

claim and remanded the matter for consideration under the new augmented framework 

announced in Blanchard 

ANALYSIS 

The anti-SLAPP statute, G. L. c. 231, § 59H, "was enacted by the Legislature to provide 

:a quick remedy for those citizens targeted by frivolous lawsuits based on their government 

petitioning activities." Kobrin v. Gastfriend, 443 Mass. 327,331 (2005). In Kobrin, the 

2 
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-. 

Supreme Judicial Court noted that the anti-SLAPP statute "had its genesis as a legislative attempt 

to protect private citizens when exercising their constitutional right to speak out against 

development projects or other matters of concern to them and their communities and to seek 

government relief." Korbin, 443 Mass. at 337. The SJC has also noted that "SLAPP suits [are] 

generally meritless suits brought by large private interests to deter common citizens from 

exercising their political or legal rights or to punish them from doing so." Duracraft v. Holmes 

Prods. Corp., 427 Mass. 156, 161 (1998). The Court has also recognized that the language of 

the statute supports its application to cases beyond the basic example described in Duracraft. 

See Baker v. Parsons, 434 Mass. 543,549 (2001) (stating that the legislative history indicates 

that the anti-SLAPP statute was intended to go beyond the "typical" case). 

By its decision in the Blanchard case, however, the SJC has limited the application of the 

statute to cases primarily motivated by an intent to interfere with petitioning activity. The 

augmented framework announced in Blanchard adds an additional test to apply when evaluating 

an anti-SLAPP motion, so as "to distinguish between meritless claims targeting legitimate 

petitioning activity and meritorious claims with no such goal." Blanchard, 447 Mass. at 157. 

The now augmented framework for analyzing an anti-SLAPP statute is as follows. First, 

the moving party must make a threshold showing through the pleadings and affidavits that the 

claims against it are "based on" the petitioning activities alone and have no substantial basis 

other than or in addition to the petitioning activities." Duracrqfi, 427 Mass. at 167-168. If such 

,a showing is made by the moving party, the burden shifts to the non-moving party to show "(l) 

:the moving party's exercise of its right to petition was devoid of any reasonable factual support 

or any arguable basis in law and (2) the moving party's acts caused actual injury to the 

responding party." G. L. c. 231, § 59H. The Blanchard case adds an additional element to the 

3 
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analytical framework. The non-moving party may now defeat an anti-SLAPP motion to dismiss 

by demonstrating to the court with "fair assurance" 477 Harrison, 4 77 Mass. 175, that the claim 

in question "was not 'brought primarily to chill' the special movant's legitimate exercise of its 

right to petition." Blanchard, 477 Mass. at 159, quoting Duracraft, 427 Mass. at 161. The non­

moving party must persuade the court that its "primary motivating goal in bringing its claim, 

viewed in its entirety, was 'not to interfere with and burden [the moving party's] ... petition 

rights, but to seek damages for the personal harm to [it] from [the moving party's] alleged ... 

[legally transgressive] acts." Blanchard, 447 Mass. at 160 (internal quotation and citation 

pmitted). 
! 

The parties have filed extensive affidavits and counter-affidavits, supplemented by 

voluminous exhibits, to support their arguments about the plaintiffs primary motivation for 

filing its abuse of process claim. The sheer weight of the papers filed in this regard undermines 

the notion that the anti-Slapp statute is being used in this instance as a quick remedy to frivolous 

'litigation. After review of the voluminous filings, and after hearing, I apply the augmented 

' :.framework as instructed by the SJC: 

[T]he motion judge, in the exercise of sound discretion, is to assess the totality of 
the circumstances pertinent to the nonmoving party's asserted primary purpose in 
bringing its claim. The course and manner of proceedings, the pleadings filed, and 
affidavits 'stating the facts upon which the liability or defense is based,' ... may 
all be considered in evaluating whether the claim is a 'SLAPP' suit. A necessary 
but not sufficient factor in this analysis will be whether the nonmoving party's 
claim at issue is 'colorable or ... worthy of being presented to and considered by 
the court' ... i.e., whether it 'offers some reasonable possibility' of a decision in 
the party's favor. 

• Id. at 160-161 ( citations omitted). 

Starting with the "necessary but not sufficient factor," I find that the plaintiffs' abuse of 

process claim is colorable. The tort of abuse of process is comprised of the following elements: 

4 
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I) the use of process; 2) for an ulterior or i!!egiti\:nate purpose; 3) resulting in damage. Keystone 

Freight Corp. v. Bartlett Consolidated, Inc., 77 Mass. App. Ct. 304, 312-313 (2010). While, as 

might be expected, the allegedly ulterior purpose for process employed by the defendants is 

yehemently denied in this case, the allegations regarding the defendants' actions, particularly the 

defendant Leon's application for a criminal complaint against a representative of the plaintiff, are 

plausibly supported by record evidence. Moreover, the plaintiff plausibly alleges damages as a 

result of the alleged abuse of process. Thus, if plaintiff's Special Motion were to be allowed in 

this case, it would prohibit a colorable claim. 

In addition, I find that plaintiffs' primary purpose in asserting the claim for abuse of 

process was to recover for the harm allegedly caused by the defendants' allegedly tortious 

conduct. There is no doubt that this case is marked by animosity between the parties, and, after 

review of the entire record, I doubt that either party would be saddened to learn that its litigation 

strategy frustrated and interfered with the business of the other, but the presence of hard feelings 

cannot mean that every allegation is a SLAPP suit. I find that the abuse of process claim is not 

the type of merit!ess action that should be dismissed under the anti-SLAPP statute as interpreted 

;by the SJC in Blanchard and the instant case. I have considered the entire record and taken note 

of the parties' arguments as to whether, and to what extent, the abuse of process claim was 

motivated by a desire to address a tortious wrong. I have taken into account the actions of both 

!parties in opposing the moves of each other. Based on all of the above, I find that the plaintiffs' 
' ' ' :petition for damages as a result of alleged abuse of process is legitimate and should be allowed to 

:proceed. I find that this claim is not a so-called SLAPP suit because I find, with fair assurance, 

' 
that the plaintiffs' primary motivation in bringing it was to seek relief from allegedly tortious 

harm, not to interfere with the defendants' petition rights. 

5 
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,. ' 

I 

CONCLUSION 

Plaintiffs' Special Motion to Dismiss PUfSuant to the Anti-SLAPP Statute is DENIED on 

remand from the Supreme Judicial Court. 

y the Court, 

Date: December 19, 2017 ton, Jr. 
ice of the u or Court 
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Date Filed 4/19/2024 9:31 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

MS 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON AVE., LLC 
Plaintiff 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 

) 

) 

) 

) 

) 
_________ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

JACE BOSTON, LLC AND ARTHUR LEON'S MOTION FOR RECONSIDERATION 

Pursuant to Superior Court Rule 9D, Defendants JACE Boston, LLC and Arthur Leon 

(together, the "JACE Parties") respectfully request that the Court reconsider its denial of the 

JACE Parties' special motion to dismiss pursuant to Mass. Gen. Laws ch. 231, § 59H (the "anti­

SLAPP statute") with respect to Plaintiff 477 Harrison Ave., LLC's ("477 Harrison") abuse of 

process claim. The changed circumstances warranting the Court's reconsideration of its denial of 

the JACE Parties' special motion to dismiss is "a development ofrelevant law." See Audubon 

Hill South Condo. Ass 'n i·. Cmty. Ass 'n Underwriters o_f Am., Inc., 82 Mass. App. Ct. 461,470 

(2012). In particular, on February 29, 2024, the Supreme Judicial Court (''SJC") eliminated the 

augmented Duracraft standard adopted in Blanchard i : Steward Carney Hospital, Inc., 477 

Mass. 141 (2017). See Bristol Asphalt, Co., Inc. i'. Rochester Bituminous Prods .. Inc., -- Mass. -­

, 227 N.E.3d 1019 (2024). Under the test adopted by the SJC in Bristol Asphalt, which the SJC 

acknowledged was the applicable test prior to its decision in Blanchard, and which also was the 

test at all relevant times in this case, 4 77 Harrison's abuse of process claims should be dismissed 

with respect to all but one invocation of process upon which the claim is based. 

4878-1971-5504 
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Date Filed 4/19/2024 9:31 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

Procedural History 

In its First Amended Complaint, 477 Harrison asserts against the JACE Parties claims for 

abuse of process (Count I) and violation of Mass. Gen. Laws ch. 93A (Count II). On or about 

August 28, 2015, the JACE Parties filed a special motion to dismiss 477 Harrison's First 

Amended Complaint pursuant to Mass. Gen. Laws ch. 231, § 59H. In a decision dated March 

29, 2016 [Dkt. #20], this Court denied the JACE Parties' special motion to dismiss, holding that 

they had failed to carry their burden at the first stage of the anti-SLAPP analysis to show that 477 

Harrison's claims were based solely on the JACE Parties' petitioning activity. The JACE Parties 

filed an interlocutory appeal from the denial of their special motion to dismiss and sought direct 

appellate review, which the SJC granted. 

On May 23, 2017, the SJC issued its decision in Blanchard v. Steward Carney Hospital. 

Inc., 477 Mass. 141 (2017), announcing the augmented Duracraft standard. In Blanchard, the 

SJC noted that ·'[u]nder current law, there are only two ways for a nonmoving party ... to resist 

the early dismissal of their claim as a 'SLAPP' suit. One way is to argue that the special movant 

has not met its threshold burden. Failing that, the other way is to argue that the special movant' s 

petitioning activity was not legitimate but instead a sham, i.e., lacking any reasonable basis in 

fact or law." Blanchard, 4 77 Mass. at 156 ( emphasis added). In Blanchard, the SJC created an 

alternative path for a non-moving party to defeat a special motion to dismiss, i.e., the augmented 

Duracrafi standard, namely, "by demonstrating in the alternative that each challenged claim does 

not give rise to a 'SLAPP' suit." Id. at 160. 

On the same day it issued its decision in Blanchard, the SJC issued its decision on the 

JACE Parties' appeal from the denial of their special motion to dismiss. See 477 Harrison Ave., 

LLC v. JACE Boston. LLC, 477 Mass. 162 (2017). The SJC concluded that the JACE Parties 

carried their initial stage burden to show that 477 Harrison's abuse of process claim was based 

- 2 -
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Date Filed 4/19/2024 9:31 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

solely on their petitioning activity. Id. at 171. The SJC further found that the burden shifted to 

477 Harrison to show that the JACE Parties engaged in sham petitioning activity. The SJC held 

that except for Arthur Leon's application for a criminal complaint, 4 77 Harrison failed to carry 

its burden. Id. at 173. As a result, the SJC vacated the denial of the JACE Parties' special 

motion to dismiss with respect to 4 77 Harrison's abuse of process claim. Nonetheless, the SJC, 

"[i]n light of [its] decision in Blanchard," remanded the special motion to dismiss to permit 477 

Harrison to seek to defeat the motion under the newly announced augmented Duracra.ft standard. 

Id. at 176. 

On remand, this Court, in a ( corrected) decision dated December 21, 2017 [0kt. #73 ], 

determined that 4 77 Harrison Ave. carried its burden under the augmented Duracraft standard 

and denied the special motion to dismiss with respect to the abuse of process claim. The trial in 

this matter is scheduled to begin on April 22, 2025. 

Basis for Reconsideration -A Development in the Relevant Law 

On February 29, 2024, the SJC abandoned the augmented Duracraft standard it had 

adopted in Blanchard. The SJC explained: 

Recognizing that our existing framework for analyzing special 
motions to dismiss under § 59H has not provided an efficient or 
practical solution to the problem it was designed to address, we 
thus conclude that a simplification of our existing anti-SLAPP 
framework, and one that hews to the statutory language, is 
necessary to ensure that the legislative intent behind the statute is 
not undermined by its misapplication. Toward the end, we set for a 
revised anti-SLAPP framework in the instant opinion. 

Bristol Asphalt, Co. Inc. v. Rochester Bituminous Prods .. Inc., -- Mass.--, 227 N.E.3d I 019, 

I 027 (2024 ). "Under this simplified anti-SLAPP framework, we eliminate the additional 

analysis set forth in Blanchard land Blanchard fl and return to the traditional approach set out in 

Duracraft." Id. The JACE Parties respectfully submit that reconsideration of the Court's denial 

- 3 -
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of their special motion to dismiss is warranted in light of the return to the anti-SLAPP framework 

that was in effect at the time (a) the JACE Parties engaged in the petitioning activity at issue in 

this case; (b) the JACE Parties brought their special motion to dismiss; ( c) the Court originally 

denied the JACE Parties' special motion to dismiss; (d) the JACE Parties filed their interlocutory 

appeal from the denial of their special motion to dismiss; (e) the SJC granted direct appellate 

review; and (f) the JACE Parties and 477 Harrison filed with the SJC their briefs regarding the 

denial of the JACE Parties' special motion dismiss. 

Indeed, the SJC has already determined that under the pre-Blanchard standard, the JACE 

Parties' special motion to dismiss as to 477 Harrison's abuse of process claim should be granted 

with respect to all petitioning activity other than Arthur Leon's application for criminal 

complaint. In 477 Harrison Ave., LLC v. JACE Boston, LLC, 477 Mass. 162 (2017), the SJC 

determined that the JACE Parties carried their burden at the first stage of the anti-SLAPP 

analysis of showing that 477 Harrison's abuse of process claim was based solely on the JACE 

Parties' petitioning activity. 4 77 Harrison Ave., LLC, 4 77 Mass. at 170-71. As a result, under 

the Duracraft standard, the burden shifted to 477 Harrison Ave. to show that the JACE Parties 

engaged in sham petitioning activity; that is, the JACE Parties' petitioning activity did not have a 

reasonable basis in fact or law. The SJC held that ''[t]o defeat the special motion to dismiss, the 

plaintiff must show that each such instance [of process] lacked a reasonable basis in law or fact. 

Save for Leon's application for a criminal complaint against Holland, the plaintiff has not carried 

its burden." Id. at 173. As a result, the only process on which 477 Harrison should be permitted 

to base its abuse of process claim at trial is Arthur Leon's application for criminal complaint. 

Applicability of Bristol Asphalt 

The same day the SJC issued its decision in Bristol Asphalt, the SJC also decided 

Columbia Plaza Associates v. Northeastern University, -- Mass.---, 227 N.E.3d 999 (2024), in 

- 4 -
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which it applied the simplified anti-SLAPP analysis to Northeastern's special motion to dismiss. 

The SJC expressly addressed the propriety of applying the analytical framework articulated in 

Bristol Asphalt in reviewing the special motion to dismiss in Columbia Plaza. The SJC wrote: 

Our holding today is intended to give effect to the clear meaning of 
a statute, a meaning that has not changed for these purposes since 
its original enactment. This purpose is best accomplished through 
retroactive application. In today's decision, we also return to the 
framework that governed special motions to dismiss for twenty 
years, until our holding in Blanchard I. Thus we are returning to 
an earlier interpretation, rather than developing a brand new one, 
limiting any possible disruptive effect of imposing the change at 
issue. Accordingly, the simplifications to our existing anti-SLAPP 
framework, set forth in Bristol Asphalt, 493 Mass. at--, 227 
N.E.3d 1019, also issued today, are applicable to cases in which an 
anti-SLAPP motion or appeal remains pending as of this court's 
issuance of the rescript in Bristol Asphalt. 

Columbia Plaza Assocs. v. Northeastern Univ., --Mass -- , 227 N.E.3d 999, 1010 (2024) (internal 

quotation marks and citations omitted). Read as a whole, this discussion means that the standard 

adopted in Bristol Asphalt is to be given retroactive effect; the SJC did not exercise its discretion 

to give only prospective effect to the standard. 1 In this context, the SJ C's specific reference to 

"cases in which an anti-SLAPP motion or appeal remains pending as of this court's issuance of 

the rcscript in Bristol Asphalt" should be interpreted as examples of, not a limitation on, the 

types of cases to which Bristol Asphalt should be applied. 

1 Among the factors a court considers in deciding whether to depart from the "general 
rule that decisions interpreting statutes are fully retroactive," to give only prospective effect to a 
decision is whether the decision announces a novel interpretation of a statute. See 
Commonwealth v. Bastos, 103 Mass. App. Ct. 376, 381 (2023) (giving retroactive effect to 
interpretation of statute announced after defendant's conviction and sentence became final) . 
Here, the SJC expressly found that the simplified anti-SLAPP framework was far from novel ; 
rather, it had been the law for approximately 20 years before the augmented Duracraji standard 
was adopted in Blanchard I. Furthennore, retroactive application does not cause any hann or 
inequity to 4 77 Harrison because the analysis in effect at the time 4 77 Harrison opposed the 
JACE Parties' special motion to dismiss was the same as the Bristol Asphalt framework . Id. 

- 5 -
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In the event this Court interprets the language of Columbia Plaza more narrowly, the 

JACE Parties nonetheless should benefit from the return to the pre-Blanchard standard for three 

reasons. First, the period in which to appeal a final judgment in this case has not begun to run. 

The JACE Parties retain the right to seek review of the denial of their special motion to dismiss 

applying the augmented Duracraft framework after entry of final judgment. See Passatempo v. 

McMenimen, 458 Mass. 1007, 1009-10 (2010) (holding that defendant was permitted to "pursue 

the immunity issues as a matter of right in his direct appeal" from the final judgment). Second, 

the present motion should be treated as falling within the ambit of "an anti-SLAPP motion ... 

pending as of the [SJ C's] issuance of the rescript in Bristol Asphalt." Third, as of the date of 

service of this motion, the rescript in Bristol Asphalt has not been issued to the Superior Court. 

Final judgment has not been entered in this case. The Court "retains discretion to 

reconsider prior rulings and correct errors at any time until a final judgment is entered, regardless 

of whether there has been a change in fact or law." Kauders v. Uber Techs., Inc., 486 Mass. 557, 

569 (2021 ). Here, the equities militate in favor of the Court reconsidering its denial of the JACE 

Parties' special motion to dismiss 477 Harrison's abuse of process claim. 2 By virtue of having 

their appeal from the denial of their special motion to dismiss decided the same day as Blanchard 

/, the JACE Parties experienced the "disrupti,e effect" of the change in what had been the 

interpretation of the anti-SLAPP statute for the prior twenty years. Given the trial in this matter 

is not scheduled to begin for more than a year from now, the JACE Parties still have the 

opportunity to benefit in a meaningful way from the procedural protections afforded by the anti-

2 Applying Bristol Asphalt in the present case will not open the floodgates to requests for 
reconsideration of denials of special motions to dismiss in other cases given the unique factual 
and procedural history of this case. 

- 6 -
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SLAPP statute, namely, by not having to try 4 77 Harrison's abuse of process claim to the extent 

it is based on legitimate petitioning activity. 

WHEREFORE, the JACE Parties respectfully request that (I) the Court exercise its 

discretion to reconsider its denial of the JACE Parties' special motion to dismiss at to 477 

Harrison's abuse of process claim and (2) grant their special motion to dismiss the abuse of 

process claim to the extent it is based on process other than Arthur Leon's application for 

criminal complaint. 

Request for Hearing 

While the JACE Parties recognize they do not have a right to a hearing, they further 

request that the Court hold a hearing on this motion for reconsideration. 

Dated: March 2 7, 2024 

4878-1971-5504 

Respectfully submitted, 
JACE BOSTON, LLC AND ARTHUR LEON 
by their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
Emily C. Shanahan (BBO# 643456) 
John D. Stuebing (BBO# 483800) 
TARLOW, BREED, HART & RODGERS, P.C. 
l O I Huntington Avenue 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
Facsimile: ( 617) 261-7673 
mfunnan'u tbhr-lmv.cum 
cslwnahan ·(1. thhr-law.com 
jstu\:binu ii tJ)hr-law cum 
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CERTIFICATION PURSUANT TO SUPERIOR COURT RULE 9C 

Counsel for Defendants JACE Boston, LLC and Arthur Leon hereby certifies that late in 
the afternoon on March 19, 2024, Mark S. Furman, on behalf of Defendants JACE Boston, LLC 
and Arthur Leon, conferred with Andrew E. Goloboy, counsel for Plaintiff 477 Harrison Ave., 
LLC, by telephone in good faith to narrow the areas of disagreement between the parties. The 
parties were not able to resolve their differences. 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 

CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on March 27, 2024, I caused a copy of the 
foregoing document to be served by email and first-class mail, postage pre-paid, on 

4878-1971-5504 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA O 1915 
~,ik1bov',1 !.!Ol,)bo\·lm\.i.'Ulll 

Counsel.for Plaint[ff477 Harrison Ave., LLC 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
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MS ~ 
~ .,, 
~ COMMONWEALTH OF MASSACHUSETTS 

TRIAL COURT ~ ':l-
~ ) 
J ~ '--(_~ SUFFOLK. SS 
~ . 
} .tr 
~ 

--l " • ; i 477 HARRJSON AVE .. LLC 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

- A. Plaintiff 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

JACE BOSTON, LLC AND ARTHUR LEO~'S MOTION FOR RECONSIDERA TIO:'.'J 

Pursuant to Superior Court Rule 9D. Defendants JACE Boston, LLC and Arthur Leon 

(together, the "JACE Parties") respectfully request that the Court reconsider its denial of the 

JACE Parties' special motion to dismiss pursuant to Mass. Gen. Laws ch. 231, * 59H (the .. anti­

SLAPP statute'·) with respect to Plaintiff 477 Harrison Ave., LLC's ( .. 477 Harrison") abuse of 

process claim. The changed circumstances warranting the Court's reconsideration of its denial of 

the JACE Parties' special motion to dismiss is "a development of relevant law." See Audubon 

Hill South Condo. Ass ·11 v Cmtr. Ass ·11 Underwriters ofAm., Inc., 82 Mass. App. Ct. 461,470 

(2012 ). In particular, on February 29. 2024, the Supreme Judicial Court ("SJC") eliminated the 

augmented Dura craft standard adopted in Blanchard\ '. Stem1rd Carney Hospital. Inc .. -+ 77 

Mass. 141 (2017). See Bristol .Asp/wit. Co .. Inc. \·. Rochester Bituminous Prods .. Inc .. -- Mass. -­

' 227 N .E.3d IO 19 ( 2024 ). Under the test adopted by the SJC in Brisrol . .J.sphalt. which the SJC 

acknowledged was the applicable test prior to its decision in Blanchard. and which also was the 

test at all relevant times in this case. 4 77 Harrison ·s abuse of process claims should be dismissed 

with respect to all but one invocation of process upon which the claim is based. 

101 



04/23/2024 Endorsement on Motion for reconsideration (#101.0): DENIED 
Denied. No hearing is necessary. The SJC’s decision in Bristol 
Asphalt is not applicable to this case because no “anti-SLAPP motion 
or appeal remains pending” in this proceeding. See Columbia Plaza 
Assoc. v. Northeastern Univ, 493 Mass. 570, 578 (2024). (Dated 
4/23/24) Notice sent 4/24/24 
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COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

 
SUFFOLK, SS     SUPERIOR COURT DEPARTMENT 
       CIVIL ACTION NO. 15-0829-B 
_____________________________ 
     ) 
477 HARRISON AVE., LLC  ) 
  Plaintiff,  ) 
     ) 
v.     )  
     ) 
JACE BOSTON, LLC   ) 
and ARTHUR LEON,   ) 
 Defendants.   ) 
_____________________________ ) 
 

 
DEFENDANTS’ MOTION IN LIMINE REGARDING 447 HARRISON’S  

CLAIM FOR  DAMAGES FROM JACE FILING THE WALL CASE AND  
REQUEST FOR A HEARING 

 
Defendants JACE Boston, LLC (“JACE”) and Arthur Leon (“Mr. Leon,” and together 

with JACE, the “JACE Parties”) hereby request that the Court enter an order precluding Plaintiff 

477 Harrison Ave., LLC (“477 Harrison”) from presenting evidence regarding 477 Harrison’s 

claim for $6 million dollars in damages for loss of value to the second floor of its property due to 

its inability to tear down a brick wall at the second floor level of 477 Harrison Avenue, Boston, 

MA.1 477 Harrison claims these damages result from JACE’s declaratory judgment action in 

JACE Boston, LLC, v. Holland Development LLC  and 477 Harrison Avenue, LLC, Docket No. 

SUCV2013-02167 (Suffolk Superior Court) (the “Wall Case”). In the Wall Case, the Superior 

Court entered  Judgment confirming JACE’s easement rights in the wall of 477 Harrison’s 

building and enjoining 477 Harrison from tearing down the brick wall at the second-floor level. 

 
1  477 Harrison was permitted to, and did, tear down the solid brick wall at third, fourth 

and fifth levels and converted those floors to luxury residential condominiums.   
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A copy of the “Judgment on Finding of the Court” is attached as Exhibit A.  The Appeals Court 

affirmed the Judgment. JACE Boston, LLC v. Holland Development, LLC, 89 Mass. App. Ct. 

1108 (2016).  A copy of the Appeals Court’s decision is attached as Exhibit B. 

FACTUAL BACKGROUND 

The Wall Case 

477 Harrison and JACE are abutting property owners.  For nearly one hundred years 

JACE’s building has been tied into and shared a wall of 477 Harrison’s building pursuant to an 

easement set forth in a recorded Indenture and Agreement dated June 28, 1926, (the 

“Indenture”).   

After 477 Harrison acquired its building from the prior owner, 477 Harrison announced 

that it was going to tear down the wall in which JACE had easement rights pursuant to the 

recorded Indenture.  477 Harrison wanted to tear down the Wall so that it could convert the 

second through fifth floors of its building from its prior use as a warehouse to luxury residential 

condominiums.  

JACE and 477 Harrison had a dispute as to the continuing validity of a recorded 1926 

Indenture that granted to JACE easement rights in the wall of 477 Harrison’s building.  477 

Harrison took the position that the recorded easement was no longer valid for several reasons and 

therefore it had the right to tear down the solid brick wall at the second-floor level.  JACE 

maintained that the easement was valid, and that 477 Harrison did not have the right to tear down 

the wall at the second-floor level.   

To resolve the dispute and protect its easement rights in the wall, JACE filed the Wall 

Case requesting a declaratory judgment as to its easement rights in the wall of 477 Harrison’s 

building.  

Date Filed 4/2/2025 3:00 PM
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Pursuant to a “Stipulated Order” of the JACE Parties and 477 Harrison entered by the 

court prior to the trial of the Wall Case, 477 Harrison was permitted to, and did, tear down the 

solid brick wall at third, fourth and fifth levels in which JACE did not have an easement; and 

converted those floors to luxury residential condominiums. (A true and accurate copy of the 

“Stipulated Order” is attached hereto as Exhibit C). 

Following a jury-waived trial, the Superior Court, (per Inge, J), entered judgment in favor 

of JACE declaring JACE’s easement valid, and that 477 Harrison did not have the right to 

demolish the brick wall at the second-floor level in which JACE had an easement. The Court 

enjoined 477 Harrison from demolishing the brick wall at the second-floor level in which JACE 

had an easement.  The Appeals Court affirmed the Superior Court Judgment.  See Exhibit B. 

ARGUMENT 

 477 Harrison may not claim damages for the second floor for 2 reasons.  

First, as set forth in the “JACE Parties Motion in Limine Regarding Constitutional 

Defenses,” such evidence is barred as JACE’s filing of the Wall Case is constitutionally 

protected petitioning activity. 

Second, 477 Harrison cannot, as a matter of law, establish that its claimed damages for 

not being able to tear down the wall at the second-floor level and build residential condominiums 

as it claims it had intended are the “natural and probable” consequence of JACE filing a 

declaratory judgment in the Wall Case.  

In an action for abuse of process, the plaintiff must show that its damages “are the natural 

and probable consequence of the action complained of.”  Millennium Equity Holdings, LLC v. 

Mahlowitz, 456 Mass. 627, 645 (2010) quoting Malone v. Belcher, 216 Mass. 209, 212 (1913). 
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Superior Court - Suffolk
Docket Number 1584CV00829

App.90



 

4 
4901-7228-1379 

477 Harrison seeks to introduce evidence of damages consisting of the difference in value 

of the second floor of its building being used as luxury residential condominiums and as 

commercial space.  477 Harrison claims that because it was not able to tear down the wall of its 

building at the second-floor level, it had to use the second floor for commercial condominiums 

instead of residential condominiums.  477 Harrison seeks $6 million dollars in damages on this 

claim. 

The filing of JACE’s  declaratory judgment action cannot be the “natural and probable” 

cause of 477 Harrison’s alleged damages. A declaratory judgment action does no more than ask 

the Court to determine the substantive rights of the parties.  In the Wall Case, 477 Harrison and 

JACE had a dispute as to the validity of a recorded easement in the chain of title of both 477 

Harrison and JACE.  The easement had been granted by 477 Harrison’s predecessor in title to 

JACE’s predecessor in title in 1926.   

The Superior Court held a multi-day non-jury trial on JACE’s complaint seeking  a 

declaratory judgment on the validity of the Indenture. The Superior Court received testimony 

from expert witnesses, resolved a wide range of disputed facts, and found that JACE had a valid 

easement in the second-floor wall, and that 477 Harrison’s proposed destruction of the wall at the 

second-floor level would harm JACE’s easement rights and harm JACE’s building.  As a result, 

the Superior Court entered Judgment declaring that JACE had valid easement rights in the wall 

of 477 Harrison’s building and enjoined 477 Harrison from tearing down its wall at the second-

floor level.  

The cause of 477 Harrison’s alleged damages was not JACE’s filing a complaint seeking 

a declaratory judgment. 477 Harrison’s damages, if any, were  a result of  the Court finding the 

questioned Indenture was valid and legally binding and therefore,  477 Harrison lacked the right 
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to tear down the wall at the second-floor level and destroy JACE’s valid easement and damage 

JACE’s property. What 477 Harrison decided to do within its development as to the second floor 

as a result of the court’s decision upholding the easement was its decision and JACE cannot be 

found liable for any alleged damages resulting therefrom. 

Conclusion 

WHEREFORE, JACE Boston, LLC and Arthur Leon move for an order precluding 477 

Harrison from introducing evidence regarding 477 Harrison’s alleged damages for loss of value 

to the second floor of its property, including but not limited to 477 Harrison’s claim of damages 

for the difference between the value of the second floor of its building as residential 

condominiums and the value of the second floor as commercial space. 

       Respectfully submitted, 

JACE BOSTON, LLC and 
ARTHUR LEON, 
By their attorneys, 
 
_/s/ Mark S. Furman__________________ 
Mark S. Furman (BBO# 181680) 
Albert A. DeNapoli (BBO# 543850) 
John D. Stuebing (BBO# 483800) 
Tarlow, Breed, Hart & Rodgers, P.C. 
101 Huntington Avenue, Suite 500 
Prudential Center  
Boston, MA 02199 
Telephone: (617) 218-2000  
mfurman@tbhr-law.com 
adenapoli@tbhr-law.com 
jstuebing@tbhr-law.com 
 

Date: March 19, 2025 
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REQUEST FOR HEARING 

Pursuant to Superior Court Rule 9C, Defendants JACE Boston, LLC, and Arthur Leon 
respectfully request a hearing on their foregoing Motion in Limine regarding to preclude 477 
Harrison from presenting evidence of damages allegedly caused by the Wall Case. 

/s/ Mark S. Furman    
Mark S. Furman (BBO# 181680) 
 

 
 
 
 

CERTIFICATE OF SERVICE 
 

I, Mark S. Furman, hereby certify that on March 19, 2025, I caused a copy of the 
foregoing document to be served by email on Counsel for Plaintiff 477 Harrison Ave., LLC as 
follows: 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA  01915 
goloboy@goloboylaw.com 
 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

 

/s/ Mark S. Furman ____ 
      Mark S. Furman 
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BC 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON A VE., LLC 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

------------ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

JACE PARTIES' MOTION IN LIMINEREGARDING CONSTITUTIONAL DEFENSES 

Defendants JACE Boston, LLC ("JACE") and Arthur Leon ("Leon," and together with 

JACE, the "JACE Parties") respectfully request that the Court enter an order precluding Plaintiff 

477 Harrison Ave., LLC ("477 Harrison") from offering in support of its claims for abuse of 

process (Count I) and violation of Chapter 93A (Count II) evidence based on the JACE Parties' 

legitimate exercise of their constitutionally protected right to petition the government in the Wall 

Case, the 2012 Zoning Appeal, and the 2015 Zoning Appeal. As a matter oflaw, the JACE 

Parties are immunized from liability for exercising two of their fundamental constitutional rights: 

(1) the "natural, essential and unalienable right[]" to possess and protect property, as recognized 

by Article 106 of the Massachusetts Declaration of Rights (as amended); and (2) the JACE 

Parties' right to petition the government for redress, which the United States Supreme Court has 

described as being among "the most precious of the liberties safeguarded by the Bill of Rights. "1 

United Mine Workers v. Illinois Bar Ass 'n, 389 U.S. 217,222 (1967). 

1 In support of this motion, the JACE Parties also have submitted an Appendix of 
Documents (cited herein as "App. Ex. _"). 

4908-4851-0243 
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Under the standard articulated by the United States Supreme Court in Professional Real 

Estate Investors, Inc. v. Columbia Pictures Industries, 508 U.S. 49 (1993), as recognized by the 

Supreme Judicial Court in Bristol Asphalt Co., Inc. v. Rochester Bituminous Products, Inc., 493 

Mass. 539 (2024), 477 Harrison cannot meet its burden to show that the Wall Case, the 2012 

Zoning Appeal, and the 2015 Zoning Appeal were objectively baseless. As a matter oflaw, the 

JACE Parties' petitioning activity in these three cases is immunized and therefore cannot be a 

basis to hold the JACE Parties civilly liable in damages to 477 Harrison.2 As a result, the only 

issues to be tried are (a) the abuse of process claim relating to the application for criminal 

complaint; and (b) the Chapter 93A claim to the extent that claim is based on matters other than 

the Wall Case, the 2012 Zoning Appeal, and the 2015 Zoning Appeal. 

Procedural Background 

After 477 Harrison filed its Amended Complaint in this action, the JACE Parties brought 

a special motion to dismiss pursuant to the anti-SLAPP statute, Mass. Gen. Laws ch. 231, § 59H, 

which motion was denied. The JACE Parties sought interlocutory review of the denial of the 

special motion to dismiss. On direct appellate review, the Supreme Judicial Court ("SJC") found 

that 477 Harrison failed to carry its burden to show that each of the Wall Case, the 2012 Zoning 

Appeal, and the 2015 Zoning Appeal lacked a reasonable basis in law or fact. 477 Harrison Ave., 

LLC v. JA CE Boston, LLC, 4 77 Mass. 162, 173 (2017). In making this determination, the SJC 

had before it, among other things, the decision in favor of the JACE Parties in the Wall Case, the 

JACE Parties' arguments in support of their standing to appeal the zoning relief at issue in the 

2 The JACE Parties asserted as affirmative defenses in their Answer to the Amended 
Complaint that they engaged in privileged petitioning activity protected by the First Amendment 
and the Massachusetts Declaration of Rights (Fifth and Sixth Affirmative Defenses, 
respectively). The JACE Parties in no way have waived these defenses. To the extent 477 
Harrison argues otherwise, its argument is frivolous. 

- 2 -
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2012 Zoning Appeal, and the trial court's decision on 477 Harrison's motion for summary 

judgment based on standing in the 2015 Zoning Appeal. See App. Exs. 6, 15, 28. 

On the same day the SJC issued its decision in this case in 2017, it announced in 

Blanchard v. Steward Carney Hospital, Inc., 477 Mass. 141 (2017), the augmented Duracraft 

framework, under which a party opposing a special motion to dismiss could avoid dismissal if 

the trial court determined, in the exercise of its sound discretion, that the claim was not a SLAPP 

suit. Blanchard, 477 Mass. at 159. In light of Blanchard, the SJC remanded the JACE Parties' 

special motion to dismiss as to the abuse of process claim for consideration under the new 

framework. See 477 Harrison Ave., LLC, 477 Mass. at 176. On remand, the trial court found 

that 477 Harrison carried its burden under Blanchard and denied the special motion to dismiss. 

In 2024, the SJC issued its decision in Bristol Asphalt Co., Inc. v. Rochester Bituminous 

Products, Inc., 493 Mass. 539 (2024). In Bristol Asphalt, the SJC abandoned the augmented 

Duracrafi framework and further held that the resolution of the constitutional issues surrounding 

the moving party's exercise of the right to petition which were not resolved at the special motion 

to dismiss stage would be addressed in the ordinary course of the litigation. 3 

Argument 

In Bristol Asphalt Co., Inc. v. Rochester Bituminous Products, Inc., 493 Mass. 539 

(2024), the SJC expressly recognized that the denial of a special motion to dismiss under the 

3 In Columbia Plaza Associates v. Northeastern University, 493 Mass. 570 (2024), 
decided the same day as Bristol Asphalt, the SJC held that the standard announced in Bristol 
Asphalt applied to "cases in which an anti-SLAPP motion or appeal remains pending as of this 
court's issuance of the rescript in Bristol Asphalt." Columbia Plaza Assocs., 493 Mass. at 578. 
The JACE Parties filed a motion to reconsider asserting that under the SJC's retroactivity 
analysis in Columbia Plaza, the new standard announced in Bristol Asphalt applied to the JACE 
Parties' special motion to dismiss 477 Harrison's Amended Complaint. The trial court denied the 
JACE Parties' motion for reconsideration. The JACE Parties reserve their rights to appeal that 
denial after judgment is entered in this case. 

- 3 -
4908-4851-0243 



App.97

Date Filed 4/2/2025 4:14 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

anti-SLAPP statute, Mass. Gen. Laws ch. 231, § 59H, would not foreclose the moving party's 

ability to assert constitutional defenses to claims based on the party's petitioning activity. Rather, 

the SJC fully expects that the substantive issue of the legitimacy of the petitioning activity will 

be sorted out "in the ordinary course oflitigation." Bristol Asphalt Co., Inc., 493 Mass. at 556.4 

In connection with its decision to eliminate the augmented Duracraft standard, the SJC 

explained: 

Id. 

Importantly, this return to the traditional analysis at the threshold 
stage does not mean that a special motion proponent will be held 
liable for exercising his or her constitutional right to engage in 
legitimate petitioning activity merely because the special motion 
opponent advances a claim that is based only in part on said 
petitioning activity. Such petitioning may still be entitled to 
protection from liability under the State and Federal Constitutions 
as the case proceeds according to the ordinary litigation process. 

In Bristol Asphalt, the SJC cited the Supreme Court's decision in Professional Real 

Estate Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49 (1993), to assess when 

petitioning activity loses its constitutional protection, i.e., immunity from liability; only "sham" 

litigation is not constitutionally protected. In Professional Real Estate Investors, Inc., the 

4 To the extent 477 Harrison Ave. argues, as it did in the parties' Joint-Pre-Trial 
Memorandum dated December 3, 2021 ("Joint Pre-Trial"), that the JACE Parties' assertion of 
constitutional defenses is, in effect, an argument that the anti-SLAPP statute and/or the tort of 
abuse of process is unconstitutional, the SJ C's rationale in Bristol A!>phalt quickly disposes of 
that argument. The SJC explained the distinction between the "procedural protections of the 
special motion to dismiss" and the "substantive law" and the "ordinary course of litigation" as 
the vehicles to "sort[] out rights and responsibilities bound up in any surviving counts." Bristol 
A!>phalt Co., Inc., 493 Mass. at 556-57 (emphasis in original). That is, no tension exists between 
the immunity from suit that arises from the application of the anti-SLAPP statute and a party's 
raising during the litigation on the merits its entitlement to immunity from liability because it 
was engaged in legitimate petitioning activity. Nor does the assertion of a constitutional defense 
call into question the constitutionality or viability of abuse or process as a cause of action. The 
one cause of action that was the subject of the special motion to dismiss in Bristol Asphalt was 
abuse of process. 

- 4 -
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Supreme Court identified a two-part test for determining whether petitioning activity litigation 

constitutes a "sham," placing the burden to satisfy this test on the party seeking to establish the 

applicability of the "sham" exception. See Professional Real Estate Investors, Inc., 508 U.S. at 

60-61. "First, the lawsuit must be objectively baseless in the sense that no reasonable litigant 

could realistically expect success on the merits. If an objective litigant could conclude that the 

suit is reasonably calculated to elicit a favorable outcome, the suit is immunized" and the sham 

exception must fail. See id. at 60. "Only if challenged litigation is objectively meritless may a 

court examine the litigant's subjective motivation." Id. The Supreme Court further made clear 

that "[a] winning lawsuit is by definition a reasonable effort at petitioning for redress and 

therefore not a sham." Id. at 60, n. 5. The Supreme Court expressly cautioned that courts must 

"resist the understandable temptation to engage in post hoc reasoning by concluding that an 

ultimately unsuccessful action must have been unreasonable or without foundation." Id. (internal 

quotation marks and citations omitted). Rather, the Supreme Court expressly acknowledged that 

a party may have "reasonable grounds for bringing suit" even when "the law or the facts appear 

questionable or unfavorable at the outset." Id. (internal quotation marks and citation omitted). 

That the SJC in Bristol Asphalt, which involved a claim for abuse of process, cited 

Professional Real Estate Investors, Inc. makes clear that the SJC views Professional Real Estate 

Investors, Inc. as providing the framework for assessing whether petitioning activity should be 

granted immunity in general, not only in the antitrust context. Here, the Court should determine, 

as a matter of law, that the JACE Parties' petitioning activity for which 4 77 Harrison seeks to 

- 5 -
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hold them liable for abuse of process and violation of Chapter 93A was not objectively baseless 

and therefore is constitutionally protected. 5 

In addition to seeking to hold the JACE Parties liable for their legitimate exercise of their 

constitutional right to petition the government, 477 Harrison seeks to punish the JACE Parties 

for exercising their constitutionally protected right to possess and protect their property, which 

was at the core of each of the Wall Case, the 2012 Zoning Appeal, and the 2015 Zoning Appeal. 

477 Harrison made it clear that it intended to remove the substantial majority of the north wall of 

its building in the area in which JACE asserted it had an easement. But for JACE's filing of the 

Wall Case asking the trial court to determine whether 4 77 Harrison had the right to destroy 

JACE's easement and demolish the majority of the second floor wall, JACE's property interest in 

the second floor wall would have been destroyed. Similarly, the 2012 Zoning Appeal and 2015 

Zoning Appeal were the proper vehicles for challenging the zoning relief granted to 4 77 Harrison 

5 Other courts have applied the Noerr-Pennington doctrine to common law claims, 
including in cases arising out of zoning challenges. See, e.g., Zeller v. Consolini, 758 A.2d 376, 
382 (Conn. App. Ct. 2000) (noting that the "Noerr-Pennington doctrine is a well established 
body of law applicable to a wide variety of situations involving petitioning activity, including 
local zoning and other municipality matters," and adopting "the Noerr-Pennington doctrine and 
its accompanying sham exception as the applicable analysis for cases such as this one"); Cove 
Road Dev. v. Western Cranston Indus. Park Assocs., 674 A.2d 1234, 1237 (R.I. 1996) ("We 
reiterate here that the constitutional protection of the right to petition is no less compelling in the 
context of common law tort claims than in the framework of federal antitrust legislation."). To 
the extent 477 Harrison argues, as it did in the Joint Pre-Trial, that other states have "rejected 
attempts to extend the Noerr Pennington principal [sic] to abuse of process claims," this 
argument should be rejected because the case upon which 477 Harrison relied, DirecTV, Inc. v. 
Zink, 286 F. Supp. 2d 873 (E.D. Mich. 2003), is inapposite. In DirecTV, the court held that the 
Noerr-Pennington doctrine was inapplicable to a claim for abuse of process under Michigan law 
because the Michigan courts had redefined the elements of that tort. Under Michigan law, abuse 
of process only arises from "subsequent misconduct or abuse of proceedings, which occurs after 
the process has been initiated." DirecTV, Inc., 286 F. Supp. 2d at 875 (emphasis in original). 
The court observed that the Noerr-Pennington doctrine, in contrast, "draws explicitly on 
jurisprudence for the common-law tort of wrongful civil proceedings, which is focused on the 
instigation of unreasonable proceedings." Id. (footnote omitted) (emphasis added). 

- 6 -
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which posed a unique risk of harm to the JACE Parties' property. Under the Agreement for 

Judgment entered in the 2012 Zoning Appeal, the parties, among other things, agreed to reserve 

their respective rights to seek and challenge any future zoning relief. 

1. The Wall Case 

Because "[a] winning lawsuit is by definition a reasonable effort at petitioning for redress 

and therefore not a sham," the Wall Case, as a matter of law, does not, and cannot, constitute 

sham litigation for the simple reason the JACE Parties prevailed in that case. Professional Real 

Estate Investors, Inc., 508 U.S. at 60, n. 5. That is, the JACE Parties are entitled to constitutional 

immunity to the extent 477 Harrison seeks to assert claims against the JACE Parties based on the 

Wall Case. 

After trial, the court entered judgment in favor of JACE, declaring, among other things, 

that (a) the Indenture and Agreement created an affirmative easement in favor of JACE's 

property; (b) the easement remains in existence, and has not been extinguished, irrespective of 

whether it is exercised, for so long as the building on the JACE property remains standing; and 

( c) 4 77 Harrison shall not take any action to demolish the area of the wall in which the easement 

exists. See App. Ex. 15. The trial court further found as a matter of fact that the building on the 

JACE Property would be harmed if 4 77 Harrison were allowed to take the wall down in the 

disputed area, both because doing so would ( 1) "eliminate the ability to tie the beams into the 

wall" and (2) "adversely affect the remaining portion of the wall through a process called elastic 

rebound." Id. at 5. The Appeals Court affirmed the trial court's decision. See JACE Boston, 

LLC v. Holland Development LLC, No. 15-P-388, 2016 Mass. App. Unpub. LEXIS 183 (Mass. 

App. Ct. Feb. 24, 2016) (copy attached as App. Ex. 23). 

Because the JACE Parties cannot be held liable for abuse of process or violation of 93A 

based on its constitutionally protected petitioning activity, 4 77 Harrison should be precluded 

- 7 -
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from introducing evidence regarding the Wall Case in support of its abuse of process and 93A 

claims. 

2. 2012 Zoning Appeal and 2015 Zoning Appeal 

Similarly, the 2012 Zoning Appeal and the 2015 Zoning Appeal, as a matter oflaw, were 

not sham litigation and therefore cannot form the basis of 477 Harrison's abuse of process and 

93A claims. As a result, 477 Harrison should be precluded from presenting any evidence 

regarding these cases in support of its claims. 

A party has not engaged in sham litigation "[i]f an objective litigant could conclude that 

the suit is reasonably calculated to elicit a favorable outcome." Professional Real Estate 

Investors, Inc., 508 U.S. at 60. Litigation is considered "objectively baseless" only if "no 

reasonable litigant could realistically expect success on the merits." Id. Both the 2012 Zoning 

Appeal and the 2015 Zoning Appeal, viewed objectively, were "reasonably calculated to elicit a 

favorable outcome." Id. 

In both the 2012 Zoning Appeal and the 2015 Zoning Appeal, the JACE Parties asserted 

claims arising out of zoning relief granted to 4 77 Harrison by the City of Boston. By definition, 

in 2012 and again in 2015, 477 Harrison sought to develop its property in a manner that it was 

not otherwise entitled to as a matter ofright. In both of the zoning appeals they filed, the JACE 

Parties challenged, among other things, overcrowding resulting from the violation of density 

requirements, including, the floor area limitation and the height limitation. Section 11 of the 

Boston Enabling Act provides that "[ a ]ny person aggrieved" by a decision of the Board of 

Appeal has standing to appeal that decision. 1956 Mass. Acts ch. 665, § 11; see also Epstein v. 

Bd. of Appeal of Boston, 77 Mass. App. Ct. 752, 756 (2010). An abutter is presumed to be a 

person "aggrieved." Marashlian v. Zoning Bd. ofAppeals of Newburyport, 421 Mass. 719, 721 

(1996). Even if a defendant is able to rebut an abutter's presumption of standing, an abutter has 

- 8 -
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the opportunity to establish it is a person aggrieved, meaning that it suffers "some infringement 

of [its] legal rights." 81 Spooner Rd., LLC v. Zoning Bd. ofAppeals of Brookline, 461 Mass. 692, 

700 (2012) (internal quotation marks and citation omitted). 

As the immediate abutter to 477 Harrison's property, the JACE Parties were presumed to 

have standing to challenge the zoning relief granted to 4 77 Harrison in connection with the 

development of its property. The harm to the JACE Parties from the zoning relief granted to 4 77 

Harrison was unique given JACE's building does not have its own wall along the property line 

with 477 Harrison's property; rather, JACE's building uses and ties into the north wall of the 

building on 477 Harrison's property by 20 beams. In addition, the foundation of the building on 

477 Harrison's property is partly on the JACE Parties' property. In this context, the Court should 

find as a matter of law that the 2012 Zoning Appeal and the 2015 Zoning Appeal were not 

objectively baseless because they were "reasonably calculated to elicit a favorable outcome." 

Professional Real Estate Investors, Inc., 508 U.S. at 60. That the 2015 Zoning Appeal ultimately 

proved unsuccessful does not deprive it of constitutional protection given it had an objectively 

reasonable basis. See BE & K Construction Co., v. NL.R.B., 536 U.S. 516, 531-532 (2002); 

Professional Real Estate Investors, Inc., 508 U.S. at 60, n. 5. 

Indeed, the trial court's decision granting 477 Harrison's motion for summary judgment 

in the 2015 Zoning Appeal demonstrates that appeal was not objectively baseless. The trial court 

recognized that JACE, as an abutter, had presumptive standing and further that JACE had 

presented evidence of potential harm to its property. The trial court acknowledged that it 

determined JACE did not have standing even though "there is no case directly on point" 

regarding whether JACE's concerns "over the structural integrity of JACE's building" arising 

from the variances granted to 477 Harrison can be a basis for standing. App. Ex. 28 at 6, 7. 

- 9 -
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Moreover, the SJC had before it the arguments in favor of standing in the 2012 Zoning Appeal 

and the trial court's decision in the 2015 Zoning Appeal and specifically decided that 477 

Harrison failed to meet its burden to show these zoning appeals were without a reasonable basis 

in fact or law. 

Conclusion 

For the foregoing reasons, the JACE Parties respectfully request that the Court preclude 

477 Harrison from claiming or mentioning to the jury that the Wall Case, the 2012 Zoning 

Appeal, and the 2015 Zoning Appeal were in any way wrongful. The abuse of process claim 

should be tried as to the application for criminal complaint only. The Chapter 93A claim should 

be tried to the extent it is based on matters other than the Wall Case, the 2012 Zoning Appeal, 

and the 2015 Zoning Appeal. 6 

Dated: March 1 7, 2025 

Respectfully submitted, 

JACE BOSTON, LLC and 
ARTHUR LEON, 
By their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
Albert A. DeNapoli (BBO# 543850) 
John D. Stuebing (BBO# 483800) 
Tarlow, Breed, Hart & Rodgers, P.C. 
101 Huntington Avenue, Suite 500 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
m:furman@;tbhr-law.com 
adenapoli(ii),tbhr-law.com 
jstuebing(a),tbhr-law.com 

6 The JACE Parties also reserve their right to assert at trial all defenses, including, but not 
limited to, constitutional defenses in connection with their petitioning activity. 

- 10 -
4908-4851-0243 



App.104

Date Filed 4/2/2025 4:14 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

CERTIFICATION PURSUANT TO SUPERIOR COURT RULE 9C 

Counsel for Defendants JACE Boston, LLC and Arthur Leon hereby certifies that on 
March 13, 2025, Mark S. Furman, on behalf of Defendants JACE Boston, LLC and Arthur Leon, 
conferred with Andrew E. Goloboy, counsel for Plaintiff 477 Harrison Ave., LLC, by telephone 
in good faith to narrow the areas of disagreement between the parties. The parties were not able 
to resolve their differences. 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 

REQUEST FOR HEARING 

Pursuant to Superior Court Rule 9C, Defendants for Defendants JACE Boston, LLC 
and Arthur Leon respectfully request a hearing on their Motion in Limine Regarding 
Constitutional Defenses. 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 

CERTIFICATE OF SERVICE 

I, John D. Stuebing, hereby certify that on March 17, 2025, I caused a copy of 
the foregoing document and the document appendix to be served by email as set forth 
below: 

4908-4851-0243 

Andrew E. Goloboy, Esq. 
Ronald W. Dunbar, Esq. 
GOLOBOY LAW LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA O 1915 
goloboy(a;goloboylaw.com 
dunbar@dunbarlawpc.com 
Counsel for Plaintiff 477 Harrison Ave., 
LLC 

/s/ John D. Stuebing 

John D. Stuebing (BBO# 483800) 
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BC 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON AVE., LLC 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

____________ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

477 HARRISON AVE., LLC'S OPPOSITION TO DEFENDANTS' MOTION IN LIM/NE 
REGARDING CONSTITUTIONAL DEFENSES 

Plaintiff, 477 Harrison Ave., LLC ("477 Harrison"), hereby submits its Opposition to the 

Defendants' Motion in Limine to preclude any and all evidence related to the Wall Case, the 2012 

Zoning Appeal and the 2015 Zoning Appeal based upon constitutional defenses as articulated in 

Professional. Real Est. Invs., Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49 (1993) 

("Professional Real Estate"). 

INTRODUCTION 

After seven failed iterations of their anti-SLAPP Motion, the denial of their 12(b )( 6) 

Motion and a complete denial of their Summary Judgment Motion, the Defendants now ask this 

Court--a decade after the Complaint was filed--to grant them immunity for their misconduct 

based upon constitutional grounds that they did not even deem worthy enough to advance on 

summary judgment. A fully briefed motion for summary judgment, not an eve-of-trial motion in 

limine, would have been the appropriate motion for the Defendants to utilize to argue their 

constitutional issues. And, most importantly, the summary judgment deadline expired 5 years 

1 
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ago. Thus, the Defendants--if they truly believed their constitutional argument had any merit 

whatsoever--would have advanced their constitutional argument 5 years ago as opposed to 

advancing it three weeks before trial to short-circuit this decade's old, very expensive, litigation. 

The sheer volume of the Defendants' 356 page "Appendix ofExhibits"--which 

accompanies their Motion In Limine--proves that it is completely inappropriate to address the 

constitutional issue in a Motion In Limine. Not only are the Defendants asking this Court to 

exclude, essentially, all of 477 Harrison's evidence related to its abuse of process and 93A 

claims, but it is also asking this Court to import the inapplicable Noerr-Pennington doctrine into 

this case even though the SJC, on numerous occasions, has held that the Noerr-Pennington 

doctrine applies only to antitrust cases. This Court should deem the Defendants' constitutional 

arguments untimely, inappropriate for a motion in limine and inapplicable. 

Accordingly, this Court should deny the Defendants' Motion In Limine and allow the case 

to proceed to trial (in less than three weeks) as this Court, and the parties, envisioned after 

summary judgment. This Court certainly cannot allow the Defendants, at the 11 th hour, to upend 

the trial, in a decade old case, with an inapplicable Hail Mary constitutional argument they never 

felt confident enough to advance at any earlier, and appropriate, stage of this litigation. 4 77 

Harrison should be permitted to introduce evidence, and recover damages, related to the Wall 

Case, the 2012 Zoning Appeal and the 2015 Zoning Appeal. 

BACKGROUND FACTS 

This case arises out of 477 Harrison's attempts to re-develop its property located at 477-

481 Harrison Avenue, Boston, Massachusetts (the "Property) and how JACE and its owner, Mr. 

Leon, (a competing real estate developer) spent many years telling people, neighborhood groups, 

the City of Boston, and courts about his plans to redevelop 1234 Washington Street, Boston, 
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Massachusetts (the "JACE Property") into a large residential or mixed use development. Once 

he learned that 4 77 Harrison intended to re-develop the Property, including installing windows 

with views of Boston that overlook the JACE Property, Leon resolved himself to (1) bankrupt 

477 Harrison and purchase the Property for himself; (2) extract design concessions from 477 

Harrison (including the removal of windows overlooking the JACE Property); (3) delay the 

redevelopment of the Property so that Leon could assemble plans for the development of the 

JACE Property first; and ( 4) slow down, or better yet stop, the development of the Property to 

force 4 77 Harrison into a cooperation agreement that would permit JACE to develop the JACE 

Property first and force a redesign of the Property. 

After 477 Harrison rejected Mr. Leon's demands, JACE began a prolific campaign of 

opposition to the development of the Property, including the repeated institution of process with 

ulterior motives that delayed the redevelopment of the Property by years and caused 4 77 

Harrison millions of dollars in damages. JACE's and Mr. Leon's use of process included 

appealing variances granted to 477 Harrison in 2012 and 2015 (the 2012 and 2015 Zoning 

Appeals), filing a declaratory judgment action asserting rights under an 1926 easement that could 

never be exercised and was not timely disclosed as a concern of Mr. Leon in numerous 

communications with 477 Harrison and the ZBA (the Wall Case), and Mr. Leon filing an 

application for a criminal complaint against 477 Harrison's principal, John Holland, which was 

dismissed and the Massachusetts Supreme Judicial Court found was devoid of any basis in law 

or fact. 

Further, Mr. Leon submitted two false insurance claims and sought to leverage the 2012 

and 2015 Zoning Appeals to obtain financial information from 477 Harrison that had no 

relationship whatsoever to those zoning appeals - which the Court rejected. Mr. Leon also 
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sought multiple injunctions in an effort to stop the removal of the wall--even in areas unrelated to 

the easement--and openly stated, when 4 77 Harrison inquired about Defendants' position on the 

penthouses in 2014, that "I can't allow you to have them; they will be expensive and people who 

have the money to buy them will have money to obstruct my development." These actions not 

only constitute an abuse of process, but they also violate G.L. c. 93A and, as a result, 477 

Harrison suffered nearly $12 million in damages. 

ARGUMENT 

I. DEFENDANTS' MOTION IN LIMINE IS REALLY AN INAPPROPRIATE 
SECOND ATTEMPT AT SUMMARY JUDGMENT. 

A motion in limine serves a very specific purpose. The purpose of a motion in limine is 

to prevent irrelevant, inadmissible or prejudicial matters from being admitted in evidence. Com. 

v. Hood, 389 Mass. 581, 594 (1983). Such motions are typically directed at specific items of 

evidence or testimony. See e.g., Commonwealth v. Barber, 14 Mass.App. 1008 (1982) 

(defendant's refusal to give urine sample); Commonwealth v. Nighelli, 13 Mass.App. 590 

(references to defendant's other crimes); Commonwealth v. Bailey, 12 Mass.App. 104 (1981) 

(letter which indicated defendant had been in jail). These motions are typically filed prior to trial 

or, if unforeseen exigencies arise, they may be filed and heard during the course of a trial. Com. 

v. Vaidulas, 433 Mass. 247,250 (2001). 

A motion in limine "should be thoughtfully crafted by the movant and carefully evaluated 

by the judge to determine if it serves "a useful purpose."' Com. v. Noble, 24 Mass. App. Ct. 421, 

423 ( 1987). A motion in limine, "should be used, if used at all, as a rifle and not as a shotgun." 

Com. v. O'Malley, 14 Mass. App. Ct. 314, 324-25 (1982). "That is, any such motion must be 

narrowly limited to focus on a discrete issue or item of anticipated evidence." Id. 

4 
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Here, the Defendants --using their Motion In Limine as a shotgun--are attempting to 

exclude all of 477 Harrison's evidence related to the 2012 Zoning Appeal, the 2015 Zoning 

Appeal and the Wall Case based on the inapplicable Noerr-Pennington doctrine. The Defendants 

are seeking, in essence, a summary judgment decision that the Noerr-Pennington doctrine 

applies and that its application precludes 4 77 Harrison from introducing any evidence related to 

the 2012 Zoning Appeal, the 2015 Zoning Appeal and the Wall Case. 477 Harrison's evidence 

(related to the 2012 Zoning Appeal, the 2015 Zoning Appeal and the Wall Case) forms the lion's 

share of 477 Harrison's evidence to support its abuse of process and 93A claims against JACE 

(the only claims being tried in this case). This Court should not countenance JACE's attempt to 

skirt the long expired summary judgment deadline, on the eve of trial, with the faint hope that 

this Court will gut 477 Harrison's case through the application of the completely inapplicable 

Noerr-Pennington doctrine. 

477 Harrison's Complaint was filed ten years ago. After two trips to the Supreme 

Judicial Court in 2017 and 2019 and the completion of discovery in 2019, the Defendants (in 

January 2020) served their Summary Judgment Motion. The Defendants' Summary Judgment 

Motion included a 20 page memorandum of law, and an appendix with over 1,200 pages of 

exhibits, that advanced numerous arguments. The Defendants did not make a single argument 

related to the Noerr-Pennington doctrine in their Summary Judgment Motion. On January 5, 

2021, the Court denied the Defendants' Summary Judgment Motion in its entirety. 

Summary judgment, with the detailed requirements of Rule 56 and Superior Court Rule 

9A(b )(5), was the appropriate time for the Defendants to advance their specious argument based 

on the Noerr-Pennington doctrine. The Defendants' decision to ignore the Noerr-Pennington 

doctrine in their Summary Judgment Motion, and their last ditch effort to raise it half-heartedly 
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here--is proof positive that the Defendants know the Noerr-Pennington doctrine has no 

application. As such, this Court should deny the Defendants' Motion In Limine as an improper 

attempt to obtain summary judgment on the eve of trial through the misuse of a Motion in 

Limine. 

II. THE NOERR-PENNINGTON DOCTRINE APPLIES ONLY TO 
ANTI-TRUST CASES. 

Recently, in Bristol Asphalt, the SJC reiterated that the Noerr-Pennington doctrine is 

limited to antitrust cases. See Bristol Asphalt Co., Inc. v. Rochester Bituminous Products, Inc., 

439 Mass. 539, 556 (2024) ("petitioning activity with objectively reasonable basis is immunized 

from antitrust liability.") (emphasis added) 1. Indeed, the SJC has recognized for, at least, the 

last 23 years that the Noerr-Pennington doctrine is limited to "the antitrust context." See Sahli v. 

Bull HN Information Systems, Inc., 437 Mass. 696, 702 (2002); see also Evans v. Lorillard 

Tobacco Co., 465 Mass. 411,457 (2013)(the Noerr-Pennington doctrine is "a limit on antitrust 

liability."). And, more importantly, when the SJC was presented with the opportunity to address 

whether the Noerr-Pennington doctrine applied to common law tort claims, it declined. Id. at fn. 

21. Instead, the SJC specifically noted that any previous extensions of the Noerr-Pennington 

doctrine were limited to "petitioning activity under other [F]ederal statutes." Evans v. 

Lorillard Tobacco Co., 465 Mass. 411,457 (2013) (emphasis added). 

In their Motion In Limine, the Defendants cite extensively to Professional Real Estate 

Investors. The Defendants spill much ink trying to twist the sui generis Noerr-Pennington 

doctrine into this common law abuse of process case. The US Supreme Court, however, stated 

specifically that the issue in Professional Real Estate Investors required the Court to: 

define the "sham" exception to the 

1 Specifically, the SJC cited to Professional Real Estate Investors which is an antitrust case applying the Noerr­
Pennington doctrine. 
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doctrine of antitrust immunity first identified 
in Easter Railroad Presidents Conference v. Noerr Motor 
Freight Inc., 365 U.S. 127 (1961). (emphasis added). 

Without any logical analysis, the Defendants make the quantum leap that the SJC 

somehow imported the Noerr-Pennington doctrine into abuse of process cases in Massachusetts 

merely because the SJC (in Bristol Asphalt) cited to Professional Real Estate Investors once. 

The Defendants' reasoning is ludicrous. The Defendants completely ignore that in Bristol 

Asphalt the SJC cited Professional Real Estate Investors for the well-established proposition that 

certain petitioning activity, in antitrust cases, is immunized from liability. Bristol Asphalt Co., 

Inc., 439 Mass. at 556. 

Even more troubling is that the Defendants make the patently incorrect statement that, as 

a result of Bristol Aspahlt, "the SJC views Professional Real Estate Investors, Inc. as providing 

the framework for assessing whether petitioning activity should be granted immunity in general, 

not just in the antitrust context." The Defendants' blatant mischaracterization of the SJC's views 

in Bristol Asphalt is shocking especially in light of the already existing SJC precedent (including 

Bristol Asphalt) that the Noerr-Pennington doctrine is limited to antitrust cases. See Sahli, 437 

Mass. at 702; see also Evans, 465 Mass. at 457 (2013). 2 The Defendants do not cite a single 

Massachusetts case where the Noerr-Pennington doctrine was extended beyond antitrust cases. 3 

2 It should not be lost on the Court that following the SJC's decision in Bristol Asphalt, the Defendants, as opposed 
to seeking leave to file a second motion for summary judgment on the Noerr Pennington doctrine, which they now 
claim provides them with immunity- instead, filed a Motion for Reconsideration of their anti-SLAPP Motion, 
which the Court quickly rejected because Bristol Asphalt has no applicability. See Docket Entry dated April 23, 
2024 denying Docket No. 101. The Defendants' decision to pursue a seventh bite at the apple on their anti-SLAPP 
motion instead of advancing the Noerr-Pennington doctrine as a complete defense should be treated as an admission 
that the doctrine has no applicability to this case. 

3 The Defendants acknowledged that no Massachusetts cases exist to support their position that the Noerr­
Pennington doctrine applies to this case because the Defendants were forced to cite cases from Connecticut and 
Rhode Island which, obviously, have no precedential value in this case. See Motion In Limine, p. 6, fn. 5. 
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In Bristol Asphalt, the SJC simply confirmed that the denial of a special motion to 

dismiss does not mean that a special motion proponent, such as the Defendants or anyone else, 

will be held liable for exercising their right to petition merely because their special motion to 

dismiss is denied. Bristol Asphalt Co., Inc., 439 Mass. at 556. The SJC reminded litigants that 

there are other avenues, outside of the anti-SLAPP statute, that provide protection to petitioners. 

Id. The SJC used, as two examples, the Sahli and Professional Real Estate Investors cases to 

illustrate situations where petitioning activity is granted protection outside of the anti-SLAPP 

context. Id. 

In Sahli, an employment discrimination case, the SJC balanced the employer's right to 

petition against the employee's right to be free from discrimination and retaliation. Sahli, 437 

Mass. at 700-701. The SJC established a test, in the employment context, to protect legitimate 

petitioning activity. Id. at 704-705. The SJC stated that 

[ w ]hen an employer files a complaint seeking 
a declaration of its rights, duties, and obligations 
under a contract that it entered into with an employee, 
and the lawsuit has a legitimate basis in law and fact, 
the employer does not violate [anti-discrimination laws], 
absent evidence that the employer's purpose is other 
than to stop conduct it reasonably believes violates 
the terms of the contract. 

Id. at 704-705. In Professional Real Estate Investors, an antitrust case, the US Supreme Court 

held that petitioning activity with objectively reasonable basis is immunized from antitrust 

liability. 5 08 US at 60-61. 

Thus, the SJC in Bristol Asphalt was simply assuring litigants that there are protections 

( other than a special motion to dismiss) to shield their legitimate petitioning activity. The SJC 

certainly did not, as the Defendants suggest, import the Noerr-Pennington doctrine into abuse of 

process cases in Massachusetts. The Defendants' position is nothing more than fantasy. 
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To be sure, the Defendants--like the litigants in Sahli and Professional Real Estate 

Investors--are not without protection if they engaged in legitimate petitioning activity. The use 

of process "for an ulterior or illegitimate purpose" is a necessary element of an abuse of process 

claim. Millennium Equity Holdings, LLC v. Mahlowitz, 456 Mass. 627, 631 (2010). Thus, as the 

United States Supreme Court acknowledged in Professional Real Estate Investors, the inability 

to prove an essential element of the tort of wrongful civil proceedings ( or abuse of process) "is 

an absolute defense" available to defendants facing abuse of process claims. 508 U.S. at 63. 

Consequently, the Defendants' "protection from liability" for "legitimate petitioning 

activity" outside of the anti-SLAPP statute, as explained in Bristol Asphalt, is the burden placed 

upon 4 77 Harrison to prove that the Defendants used process for an ulterior or illegitimate 

purpose. If the Defendants only engaged in legitimate petitioning activity, they will prevail and, 

therefore, be shielded from liability. As such, the Defendants' Motion In Limine should be 

denied as the unique and narrow Noerr-Pennington doctrine has no application to 477 Harrison's 

abuse of process and 93A claims. 
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Dated: March 31, 2025 

Respectfully submitted, 

477 Harrison Ave., LLC 

By its Attorney, 

Isl Andrew E. Goloboy 

Andrew E. Goloboy, BBO#663514 
GO LO BOY LAW LLC 
900 Cummings Center 
Suite 207-V 
Beverly, MA 01915 
Tel: (617) 409.7390 
Fax: (617) 360.3345 
golobov(ii,golobovlaw.com 

Isl Ronald W Dunbar. Jr. 
Ronald W. Dunbar, Jr., BBO #567023 
DUNBAR LAW PC 
One Boston Place, Suite 2600 
Boston, MA 02108 
dunbar(aidun barla wpc.corn 
617-244-3550 
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CERTIFICATE OF SERVICE 

The above Opposition to Defendants Motion in Limine Regarding Constitutional 
Defenses was served upon counsel for the Defendants, Mark S. Furman Esquire via email on this 
31st day of March 2025. 

Isl Andrew E. Goloboy 

Andrew E. Goloboy 
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the 2012, the same thing. 

THE COURT: But isn't that argument? You're 

going to put in all these numbers, that's argument. 

That's not for an area for an expert to testify about, 

that's argument. I'm going to deny your request. I 

think you can do that very effectively. You can do 

that effectively with the jury. All those numbers 

will be in evidence. Motion is denied. Or motion not 

allowed. 

MR. GOLOBOY: Granted with respect to Gilman -­

THE COURT: Motion is allowed for the Plaintiff. 

MR. GOLOBOY: -- and still under advisement with 

respect to Healy, right? 

THE COURT: Yes. On Healy's it's under 

advisement. 

Sorry, Attorney Furman? 

MR. FURMAN: Okay. So, back to Healy? 

THE COURT: Yeah. 

MR. FURMAN: So, Your Honor, with regard to 

Healy, I mentioned Millennium Equity and what they 

you know, what the SJC said. So, JACE is entitled to 

put in evidence that it used the process for the 

purpose it was intended and under Millennium that it 

had reasonable grounds for using it. 

Now, Mr. Healy is an expert on zoning. He's 



App.119

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

permitted -- His whole career was --

THE COURT: I don't think there's any challenge 

to his expertise, at least I don't see one. 

MR. FURMAN: And no court has ever ruled on 

whether or not they met the qualifications for a 

variance, which they did not, thank God. And it's a 

political process in the City of Boston and the real 

fight in the courts on variances, because they're so 

hard to be legally entitled to --

THE COURT: So you want to relitigate that whole 

issue? 

MR. FURMAN: I don't want to relitigate the 

issue, but I do think that -- I do think that on the 

question of whether JACE had a reasonable basis to 

appeal to the Superior Court, I think it's in two 

parts -- did he have a reasonable basis to appeal 

based upon --

THE COURT: Well, let me ask the Plaintiff this. 

58 

Are you arguing that he didn't have a basis to appeal? 

MR. GOLOBOY: We're going to be arguing that --

THE COURT: His motive was 

MR. GOLOBOY: Was impure. 

THE COURT: -- different? 

MR. GOLOBOY: Yes. 

THE COURT: Not that they didn't have a 
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legitimate -- You're not going to be outlining -­

MR. GOLOBOY: It doesn't mean anything. They 

made this up. It's not for --

THE COURT: Well, putting aside, are you going to 

be arguing that he had no grounds whatsoever to, you 

know, appeal this judgment and that is the basis for 

59 

MR. GOLOBOY: No. We're going to argue it was 

brought for ulterior motives to delay us, force 

redesigns, extract concessions out of us, give himself 

an advantage and --

THE COURT: That's my understanding. 

MR. GOLOBOY: Yeah. But what's troubling to me 

is, keep hearing from Mr. Furman, we need to accept 

the Wall case, we need to accept the Wall case, but 

they want to reargue the other cases, the zoning 

cases, and he keeps saying whether JACE had a 

reasonable basis. Like I said, I don't think it means 

anything, but it's JACE, it's what Mr. Leon thought. 

It's not what Mr. Healy, a permitting lawyer, thinks, 

and the idea that he would get on the stand and say, 

Despite the fact ZEA granted variances, they weren't 

entitled to them. I think it's completely 

inappropriate and completely unduly prejudicial to 477 

Harrison to relitigate something that legally has been 
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resolved. 

MR. FURMAN: They should sign a stipulation that 

says there was a reasonable basis in fact and law for 

the Wall case in the two ZBA appeals. That --

THE COURT: Okay. Let's not -- Let's sit down 

and let Mr. Furman finish. 
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MR. FURMAN: They can then try to argue it was 

evil intent, if that's what they want to argue, but 

they can't have it both ways. They either agree that 

there was a reasonable basis in fact in Wall or they 

don't agree. And if they don't agree, then I think we 

should be able to put on evidence under Millennium. 

THE COURT: How about that as a p~oposition? 

MR. GOLOBOY: I don't think I have to enter into 

a stipulation on --

THE COURT: I'm not saying you have to do 

anything. I'm saying what about that as a 

preposition. 

MR. GOLOBOY: Well, I don't agree to enter into a 

stipulation along those lines, because I don't believe 

Millennium allows experts to testify to the -- what 

was known to the defendants when they commenced 

process. And I think the motives are what matters and 

this is a red herring, but there is no scenario in 

which, from my perspective, Mr. Healy's testimony is 
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admissible in an abuse of process case. It's not 

relevant, it's not supported by any data, and it's 

completely unduly prejudicial and, worse, he tries to 

substitute his judgment for items that have already 

been decided by the parties with a legal 

responsibility to make those decisions. 

THE COURT: Okay. Anything else, Attorney 

Furman? 
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MR. FURMAN: His evidence is, we say also, 

admissible on other issues, Your Honor, including 

damages. You know, 477 said, in writing, that if JACE 

appealed they were going to do the as of right 

project. They didn't do it. They just sat on their 

rights. 

Mr. Healy, they didn't get a permit for 

construction until 2014. They're blaming 477 for 

delay. Mr. Healy would testify 

opinions? 

if I can grab his 

THE COURT: Sure. 

MR. FURMAN: Thank you, Your Honor. 

THE COURT: Page 10? 

MR. FURMAN: Page 10? 

THE COURT:. No. I'm sorry, that's a different 

MR. FURMAN: I mean, our position is Opinion 1 

and 2 is he should be allowed to testify to, Your 
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(Court called to order.) 

(2 p.m.) 

(Defendant present.) 

THE CLERK: Good afternoon. We're starting the 

Zoom conference. This is the continued final trial 

conference in the case of 477 Harrison Ave. versus 

JACE Boston, et al. Civil Action Number 2015-829. 

Will everybody on Zoom please introduce themselves to 

the Court and for the record, beginning with 

Plaintiff, please? 

MR. GOLOBOY: Good afternoon, Your Honor. Andy 

Goloboy on behalf of the Plaintiff, 477 Harrison Ave. 

Along with me is Ronald Dunbar. 

THE COURT: Okay. Attorney Goloboy and Attorney 

Dunbar, good afternoon. 

4 

MR. FURMAN: Good afternoon, Your Honor. Mark 

Furman appearing for JACE Boston, LLC and Arthur Leon, 

along with Arthur DeNapoli. 

THE COURT: Okay. Attorney Furman and Attorney 

DeNapoli, good afternoon. 

So, let's start out with the constitutional 

defenses that seems to be the core piece of the 

Defendants' position in this case. So, let's do that. 

MR. FURMAN: Thank you, Your Honor. 

So, Your Honor, we think there's two 
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constitutional rights involved in this case. The 

first the right to petition the government and, 

secondly, the right to protect property, which is 

explicit in the state Declaration of Rights. 

In the last year, in the Bristol Asphalt case, an 

abuse of process case, the SJC wrote a recognition 

that there were constitutional defenses. This is 

totally unrelated to the procedural protections of the 

Anti-SLAPP statute, Your Honor, and those were to be 

sorted out in the ordinary course of litigation, and 

they cited a couple of cases. First, the United 

States Supreme Court's decision in professional real 

estate investors, in which the court adopted, in an 

antitrust case, this notion that petitioning activity 

that has a reasonable basis in fact and a reasonable 

basis in law is constitutionally immunized and that is 

a holding that was set out, that's been applied in 

other contexts we've cited in our memo various states 

that have used that same analysis in tort cases, in 

land use cases, and it is not limited to the anti­

trust concept or 

THE COURT: Has it ever been applied in 

Massachusetts in a common law tort? 

MR. FURMAN: Your Honor, it's been applied in an 

employment discrimination case and that's the Sally 

5 
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case. But, you know, the standard that we're talking 

about, Your Honor, in professional real estate 

investors, appears in the case that I submitted to you 

the other day, on page 7 of 15, about two thirds of 

the way down. It defines what sham petitioning is, in 

the paragraph that begins, ~we now outline a two-part 

definition of sham litigation ... " And the first part 

of the standard, which you don't go beyond, unless the 

Plaintiff meet this burden, it's got to show that it's 

objectively baseless in fact or law. In other words, 

it's a sham. There's no reasonable basis in fact or 

law for the petitioning activity. You only get to 

subjectivity once that is met. 

Now, the Sally case of the Supreme Judicial 

Court, also cited professional real estate investors, 

and they did it in this context. In Sally, which is 

the third case that I submitted to Your Honor, the 

court in that case, a discrimination case was brought 

by an employee and a declaratory judgment action was 

brought by the employer in response, and the employee 

claimed that that was retaliation. And you don't have 

to go far into the opinion to see the holding. The 

holding appears, Your Honor, in the very first 

sentence of the decision on page 2. In this case, we 

hold that a lawsuit filed by an employer against the 

6 
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former employee, who has lodged a charge of 

discrimination, is not an act of retaliation or 

interference in violation of the state's anti­

discrimination laws, where the lawsuit had a 

legitimate basis in law and in fact. The court then 

went on to quote from professional real estate 

investors. Still, the only holding in the case is the 

first sentence in the case, but the quote appears on 

page 5, and it talks about the right to petition the 

government as one of the most precious liberties 

safeguarded by the Bill of Rights. 

It cites to professional real estate investors as 

an antitrust case, also cites to a case in the labor 

relations area. And the next paragraph, Your Honor, 

the right to petition, however, is not absolute. For 

example, a baseless or sham litigation is not 

protected by the Constitution, and it defines what a 

sham is in the same way professional real estate 

investors does and quotes from it. 

So, 477 does cite some dicta or, I'll call it, 

observation of the court. In Sally, later in the 

opinion, that's not part of the holding in which the 

court noted there was no evidence of intent in any 

event, Your Honor. But the core holding is that non­

sham petitioning is constitutionally protected and 

7 
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that's the burden is on the Plaintiff to show that the 

litigation, the wall case and the two ZBA appeals, did 

not have a legitimate basis in fact or a legitimate 

basis in law, and the court noted, in Professional 

Real Estate Investors, that whenever a party wins a 

case, by definition, it has a reasonable basis in fact 

and law. And, Your Honor, these cases are not decided 

based upon a trial and a jury. These cases were 

decided at summary judgment as 

THE COURT: Well, doesn't that beg the question 

as to why this was raised at summary judgment? 

MR. FURMAN: Well, I'll tell you why it wasn't, 

Your Honor, because Professional Real Estate Investors 

had been not cited in an abuse of process case until 

2024, Your Honor. We have constitutional defenses. 

There's no principle that says you waive them if you 

don't move on that basis at the summary judgment 

stage. 

So, the first application and cite to 

Professional Real Estate Investors in an abuse of 

process claim was the SJC citation to it last year in 

Bristol. And in JACE 1, the Supreme Judicial Court 

decided that 477 failed to meet its burden that the 

Wall case and the two ZBA appeals did not have a 

reasonable basis in fact and law. They had before it 

8 
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the arguments in the 2012 case; they had before it the 

decision on the Wall case; and they had before it the 

decision in 2017 on standing. And there's no 

question, the complaints say what they say, the 

decisions say what what they say, and the SJC 1 s 

opinion says what it says. 

Now, admittedly, that was done in the context of 

a special motion to dismiss, but what the court is 

saying in Bristol Asphalt last year is it's the same 

standard, can 477 show that there was no reasonable 

basis in fact or no reasonable basis in law. And I 

can cite for you in JACE case from 2017, Your Honor, 

where the court made that pronouncement on page 7, in 

the second whole paragraph, where the little (i), 

legitimacy of the defendant's petitioning activity, 

the court wrote, ~The Plaintiff's abuse of process 

claim reps on numerous instances where the Defendants 

employed process and thereby engaged in petitioning 

activity. To defeat a special motion to dismiss, the 

Plaintiff must show that each such instance lacked a 

reasonable basis in law or fact, save for the 

application for criminal complaint, Holland, the 

Plaintiff, has not carried its burden." 

So, that was the decision of the SJC in that 

context. Nothing is different, Your Honor. So, what 

9 
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should go to the jury, Your Honor, we should be 

trying, is the application for criminal complaint and 

the 93A case that relates to the application for the 

criminal complaint. Those are the cases that should 

be tried. Everything else should be decided as a 

matter of law, we say, Your Honor, and that's our 

position, Your Honor. Thank you. 

THE COURT: Okay. Attorney Goloboy. 

MR. GOLOBOY: Actually, Your Honor, Attorney 

Dunbar is going to argue this one 

THE COURT: Attorney Dunbar. Excuse me. 

MR. GOLOBOY: -- on behalf of the Plaintiff. 

MR. DUNBAR: Good afternoon. Your Honor, so it 

does beg the question why wasn't this brought on 

summary judgment, and I think the reason is is JACE 

doesn't even believe that this Noerr-Pennington 

doctrine, which applies only to antitrust cases, and 

the case they keep citing, Professional Real Estate 

Investors, which simply defined a sham exception to 

antitrust liability, had absolutely no application 

here. And, as you know, a motion in limine is a very 

limited motion. It's supposed to b~ aimed to a 

discreet piece of evidence and they're now seeking 

summary judgment that somehow this unique Noerr­

Pennington doctrine applies in an abuse of process 

10 
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case in Massachusetts and thereby allows them to 

summary judgment on the issue of whether we can put in 

all of, essentially, the evidence of the abuse of 

process -- the 2012 zoning appeal, the 2015 zoning 

appeal, and the appeal in the Wall case. 

And summary judgment, you know, this case was 

filed ten years ago. The summary judgment deadline 

expired five years ago, and when they had a chance to 

file summary judgment, they didn't hold back. They 

had a 20-page memo, they had 1200 pages of exhibits 

and did not advance the argument they're advancing 

today with respect to the Noerr-Bennington nowhere 

doctrine giving them somehow complete immunity from 

the abuse of process case and it's because it doesn't 

and they don't think it does, and they still don't 

think it does. 

And to answer your other question, Your Honor, it 

has never been applied in Massachusetts; never, not 

once. And the two cases they cite -- there's a Rhode 

Island case, there's a Connecticut case -- and what 

the SJC has been saying in Massachusetts is that this 

is an antitrust doctrine. Even the Sally case that 

they cite to, if you look at Sally on page 702 it 

says, ~Thus, in the antitrust context, the court has 

held that unless petition activities is both 
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abjectively and objectively a sham, it is immune from 

antitrust liability." The Solly case that, the Evans 

case says that and, more importantly, the Professional 

Real Estate Investors case said that. In Professional 

Real Investors, when the SJC cites to that case in 

Bristol Asphalt, it puts "petitioning activity with an 

objectively reasonable basis is immunized from 

antitrust liability. They didn't extend the Noerr­

Pennington doctrine into abusive process cases in 

Massachusetts. Every SJC case on point has said this 

is an antitrust doctrine. 

THE COURT: What accounts for the opening opinion 

in the Sally case, which states we're no -- the 

lawsuit had a legitimate basis in fact and law in 

fact? 

MR. DUNBAR: Yeah. So, in the Sally case, which 

was also cited in Bristol Asphalt, the Bristol Asphalt 

SJC said, Look, just because we're denying your 

special motion to dismiss doesn't mean you don't have 

defenses. And here's two examples: (1) is a case in 

the employment context, which, Your Honor, this is not 

a case in the employment context --

THE COURT: But they're shifting presumptions in 

the employment context. 

MR. DUNBAR: In the employment context, they came 
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up with a test, and they set forth the test, which is 

not the test in Massachusetts for an abuse of process 

case. So, if we were in a -- and it's not the Noerr­

Pennington doctrine and its not the sham exception to 

the Noerr-Pennington doctrine that they're talking 

about in Sally. It's a test that the SJC came up 

with, on pages 704 and 705, that talks about when an 

employer files a complaint seeking a Declaration of 

Rights against an employee, whether that can be 

considered retaliation, and the court sets out a test 

in the anti-discrimination context that is to be 

applied, so there's no application. That test cannot 

be brought now over into an abusive process case. 

And in Sally, as I cited earlier, the SJC 

recognizes, again, Noerr-Pennington is an antitrust 

doctrine, but there's a test now in the employment 

discrimination context, that can be applied to 

determine whether the petitioning activity of the 

employer could be considered retaliation against the 

employee for exercising his right, so it's an issue 

that's not in this case, it's a test developed not 

applicable to Massachusetts abuse of process cases. 

And as importantly, Your Honor, when the SJC was 

presented with the opportunity to do exactly what 

Attorney Furman is asking us to do, Hey, let's import 

13 
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this Noerr-Pennington doctrine into court-based 

claims, they said no, we're not going to address that. 

So this is something the SJC had not even addressed 

when asked to do it or had the opportunity to do it. 

The other thing, Your Honor, is that, you know, 

if there were cases they'd be citing, the only cases 

cited, Your Honor, were Rhode Island and Connecticut, 

and they have protection. And in Professional Real 

Estate Developers -- Real Estate Investors, the 

Supreme Court acknowledged, Well, in an abuse of 

process case, you have a complete defense, so the U.S. 

Supreme Court is saying if you're worried about an 

abuse of process case infringing on your right to 

petition, you have protection. You have protection 

and what the protection is is there is an element 

that's got to be proven by the plaintiff, that the 

process was used for an ulterior or illegitimate 

purpose, that's our burden. 

If we fail, as they acknowledged in Professional 

Real Estate Investors, the US Supreme Court 

acknowledged that it's a complete defense if they 

engage in legitimate petitioning activity and we are 

unable to carry our burden of proof. So they have the 

protection that they're looking for. They certainly 

I understand they like the Noerr-Pennington 



App.137

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

15 

doctrine. They let it get the sham exception to 

antitrust liability. And if this were an antitrust 

case, we might -- you know, we'd have a longer 

discussion about it. But it has no application here 

and simply because the SJC in Bristol Asphalt, which 

was an Anti-SLAPP case, where they redefined what the 

test was in an Anti-SLAPP, just because they cited to 

Professional Real Investors once and for the 

proposition that it's an antitrust doctrine, the 

Defendants now think they can import that into this 

case simply because the Bristol Asphalt case happened 

to be an abuse of process case but was really an Anti­

SLAPP case, that the SJC was creating a new standard. 

So you can't misquote or miscite the Professional 

Relocate Investors and say now we get the sham 

exception to the antitrust Noerr-Pennington doctrine 

in Massachusetts in tort cases. It's ludicrous. The 

SJC has never said it applies. The SJC has said the 

opposite. No cases in Massachusetts has ever said it 

applies, and they have the protection they're looking 

for. If we don't prove that their use of process was 

illegitimate or for an ulterior purpose, as the US 

Supreme Court has said, they have a complete defense. 

THE COURT: Okay. 

MR. FURMAN: Your Honor --
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THE COURT: Yes. Go ahead. 

MR. FURMAN: I appreciate Mr. Dunbar's argument, 

but he has no answer to the holding in the first 

sentence of the Sally case. There was no reason for 

for the court to cite Professional Real Estate 

Investors unless you thought it has relevance to an 

abuse of process claim. And the fact that the court 

used the same holding in Sally that the Supreme Court 

of the United States did in Professional Real Estate 

Investors and the first sentence makes it clear, Your 

Honor, that it does apply. 

This is not an issue that we have raised on the 

verge of trial. This was briefed by the parties in 

the pretrial memo. We include it as the first unusual 

legal issue in that section, and we talked about 

Professional Real Estate Investors, we attached a copy 

of it to the pretrial, so any suggestion like this is 

like some sort of sandbag at the 11th hour is totally 

unfair. They've been on notice of the constitutional 

defense from the beginning. They've been on notice of 

our claims under Professional Real Estate Investors, 

but it's now time to decide what the jury decides and 

what can be decided as a matter of law, as the courts 

decided as a matter of law in Sally and Professional 

Real Estate Investors, with the benefit of the court 



App.139

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in JACE in 2017, where they said that they couldn't 

prove that the abuse of process -- that the Wall case 

and the two zoning appeals didn't have a reasonable 

basis in fact or in law, so that's the issue. Thank 

you. 

THE COURT: Okay. I understand the issues. 

In terms of lateness, I'm not going to find that 

this was filed so late that it does not warrant a 

decision by the Court, so that is preserved. But as 

to the underlying motion itself, the motion is denied 

for the reasons stated by the Plaintiff. I don't 

17 

think the SJC, even in Sally, meant to suggest that it 

implies to anything beyond the context of an antitrust 

case in the context of federal statutes, and I think 

the SJC has not extended it to common law torts nor 

does it intend to, so that motion is denied. So, 

let's move forward on the other motions. 

So, we have the motion on -- I think the other 

one that you wanted me to deal with today was the 

D'Angelo, motion in limine on Joseph D'Angelo, so 

let's address that. 

MR. FURMAN: If I could just have a moment, Your 

Honor. 

(Pause) 

MR. FURMAN: So, Mr. D'Angelo, Your Honor, is 
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offered as an expert witness in the case. 

THE COURT: Yes, I've read the motion. 

MR. FURMAN: Okay. So, I mean, there is no 

disclosure that's consistent with the, you know, 

disclosure of obligations regarding experts, so I 

think our position is that -- and I'll be quite brief, 

Your Honor, since you indicated that you read 

everything -- is, you know, there's no methodology 

that's expressed in his affidavit, which you would 

expect someone who's appraising real estate as an 

expert to do. It's what JACE has referred to as ipsy 

dipsy. It's like it is because I say it is and 

there's no underlying methodology. 

He doesn't define in his affidavit fair market 

value or market value. He lists a couple of 

properties, one in particular, but the process of 

appraisal and evaluating value requires looking at 

comparable properties and then making adjustments 

based upon the differences, because no two properties 

are the same. You know, the evidence in this case is 

going to be there that the Tremont Street property, 

the Chevron property -- that is really the sole 

property that he relies on -- has not had a single 

sale since 2013; not a single sale. And it is going 

to be undisputed that that property is of a totally 
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haven't yet decided whether I'm going to try to seek 

his testimony and ask the Court to allow that to occur 

remotely. So, you know, cases are old and we're all 

getting older as it is, and it certainly applies to 

Mr. Reamer. But he, as I mentioned, same issue on 

knowledge, motive, intent on an affidavit he filed in 

2012. Some of what he would testify to relates to 

what the Plaintiff does as part of their case, and we 

don't exactly know where they're going to go now on 

some of these issues. 

THE COURT: Right. And if doors are opened, 

doors are opened, and we'll address that as it goes. 

I agree with that, so we'll certainly keep an eye on 

things. 

Okay. I understand the issues there. And now, 

finally, for I think Gilman, we already dealt with 

Gilman, correct? 

MR. GOLOBOY: Yes, Your Honor. 

THE COURT: So, really, the question is Healy's 

opinions, and he falls into the same kind of 

designation as Reamer in terms of, as the Plaintiff 

has said, kind of Monday morning quarter backing. Is 

there --

MR. GOLOBOY: Correct, Your Honor. Mr. Healy, 

you know, has nothing to do with any of the filings of 
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the lawsuit. They've just hired a zoning lawyer to 

basically say everything that Mr. Leon and JACE did 

was okay and that's not permissible under the law. 

THE COURT: That's certainly isn't permissible. 

Attorney Furman, is there another reason why you're 

trying to put him in? 

42 

MR. FURMAN: Yes, Your Honor. The complexity of 

the development process, the role of the BRA, the role 

of the ZBA, what a variance is, what a special permit 

is, you know, the rights of an abutter. The jury is 

ill-equipped and lay witnesses are ill-equipped to 

communicate to the jury the intricacies of the zoning 

process. This is not a matter of common knowledge so, 

you know, I certainly respect the Court's decision on 

and that it will make on reasonableness, but this 

is a complicated area of the law and, you know, it's I 

think going to assist the jury, which is one of the 

standards for expert testimony, to understand the 

zoning process and understand what 

THE COURT: Well, within limits. I mean, I think 

you're right to some extent, but I am concerned that, 

you know, a witness like this could very easily turn 

to the subject matter without -- you know, ve-ry 

quickly on the underlying subject matter. Even if 

you're talking about an aggrieved person, you know, 
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that certainly I think would be permissible to define 

what that and even suggesting that Mr. Leon falls into 

that category. But, beyond that, I'm not sure how the 

testimony would be admissible on that subject matter, 

just using that as an example. 

I understand explaining what the zoning process 

is, that might be helpful and I don't disagree with 

that; it might be helpful to the Court. But, again, 

going into a subject matter such as this was an 

appropriate filing or an appropriate appeal, that's 

beyond the scope of the appropriate testimony. Are 

you in agreement with that given my rulings? 

MR. FURMAN: Well, given --

THE COURT: Given my rulings. You're not waiving 

anything by saying that, don't worry. I'm not trying 

to lead you into a trap. This is not federal court; 

I'm not trying to lead you into a trap. 

MR. FURMAN: Thank you, Your Honor. I need all 

the help I can get to avoid falling into traps. 

THE COURT: I'm not going to use any names of 

federal judges that I used to practice in front of who 

would do that to you; I'm not doing that. 

MR. FURMAN: I understand what you're saying, 

Your Honor. 

THE COURT: Okay. So, Attorney Goloboy, any 
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substantive reason why such an expert would not be 

helpful to a jury on those subject matters? 

MR. GOLOBOY: Your Honor, I think the problem is 

they all lead to opinions for which they have --

THE COURT: Well, we're not going to permit 

opinions. 
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MR. GOLOBOY: Yeah. So, if I understand 

correctly, is that he's going to get up there and 

explain in order to get a permit you need to go to the 

ISD then the BRA and then the ZEA without any 

editorializing of stuff, because that's where I get 

concerned, is once he starts talking about, like your 

example, once a person aggrieved. In this case, the 

Court determined that Mr. Leon is not a person 

aggrieved, so he can't -- that sort of leaves the jury 

to think well, he could have been a person aggrieved. 

MR. FURMAN: I think the issue, Your Honor, is 

who is the person aggrieved and at the time the suit 

was filed, Your Honor. When we talk about what parts 

of the 2017 decision are admissible, there was an 

easement case decided in 2016, a year after the 2015 

ZBA case was filed and four years after the 2012 ZBA 

case, called Picard, where the SJC found that, 

notwithstanding the existence of an easement, there 

wasn't standing. It was cited in the 2017 decision. 
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The change --

THE COURT: Well, see, what I don't want to get 

confused with here, and I think this is potentially 

going down that road, is I don't think the parties, or 

at least my impression is that no is going to be 

arguing that these were inappropriate appeals on their 

face or inappropriate cases on their face. It's just 

that the motivation behind it, which is really what 

abuse of process is, the ulterior motive behind doing 

this was something different, something nefarious. 

And if there is going to be some argument by the 

Plaintiff that the actual filings were inappropriate, 

that he knew he was going to lose it, you know, this 

was just ridiculous, you know, that's a different 

question, that may open some doors to responses. But 

if it is, this was done and ended up delaying the 

project and he had an ulterior motive for doing that 

and here it is, the ulterior motive is he wanted to 

build his own place and he wanted to bankrupt the 477. 

If that's what it is, then those -- anything regarding 

the underlying subject matters of those appeals -- the 

zoning appeals in the Wall case -- really are not even 

that much relevant, other than the fact they've been 

filed. So, you know, I do get concerned that the 

purpose of such a witness, it could very quickly veer 
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into some of the subject matter and, you know -- As a 

rebuttal witness maybe it might be appropriate, 

depending on how the case is approached and maybe 

that's where you should leave him, is to keep him in 

the shadows awaiting to see how the case is presented 

by the Plaintiff. 

MR. FURMAN: Yes. I mean I think it's 

appropriate to decide this, you know, at the end of 

the Plaintiff's case, when they 

THE COURT: So why don't we reserve on that and 

see how the Plaintiff's case is put in and if it's as 

straightforward as Attorney Goloboy is suggesting, 

then there may be no need for him. And if it's not 

and it veers into areas that are problematic, we'll 

address it. 

Attorney Goloboy? 

MR. GOLOBOY: Thank you, Your Honor. With the 

one exception I did think you did rule ·on Wednesday, 

Opinion 5 is out, where Mr. Healy says 477 Harrison 

did not have a legitimate claim to recover damages 

allegedly resulting from the Wall case. 

THE COURT: If that's what I said, I'll take a 

look at it again if necessary, but that would stand 

and, otherwise, we'll see where this goes and you can 

hold him as a rebuttal witness or as part of your case 
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in \011 was finalized, but it had not yet gotten the 

Boston Zoning Commission, which is another commission 

in Boston's vote to make it part of the permanent 

zoning, but that vote was coming in early 2012, so the 

expectation was the new zoning was going to be what 

came out of the strategic plan. So they wanted the 

project to conform to their strategic plan, which was 

about to become the zoning for that district. 

Q And could you describe to the jury what you mean 

when you say the strategic plan and what did that 

entail? 

A The strategic plan had basically -- it had uses 

that the city was pushing, like I said earlier, 

residential. They wanted more residences down in the 

neighborhood. They thought it was an area that was 

primed to -.- they could infill with more housing. 

They also wanted to activate the streets with more 

retail. What had happened from the -- basically the 

1910s, \20s, '30s, where a lot of this district was 

turned into manufacturing large blocks and the city's 

goal was to put back the original street grid of the 

city of Boston that existed before 1900. And, 

basically, within that street grid they were looking 

to create blocks that were more about 200 feet wide as 

opposed to blocks that were 4- and 500 feet so that it 
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would be more pedestrian friendly. And then the 

secondary goal for pedestrians was to make retail 

spaces on the ground level so they were active uses at 

ground level and then residential uses or office space 

above that. 

Q And based off the new zoning that was coming, did 

you put together a plan for the design of 477 

Harrison? 

A I did. I analyzed the street grid that was in 

place. It seemed obvious to me that there was going 

to be a break in the street. There was about 270 feet 

between Savoy Street and where the edge of 477 

Harrison was. I basically That matched basically 

the street grid that found its way down to Rollins 

Street and then Malden Street. They were all -- They 

ranged from 118 to 120 and then the next grouping 

would have been 177, so it was clear to me that this 

was an appropriate place to make a break in the 

street. It also would provide a southern elevation 

for the next block of buildings, which would be the 

next follow-on place, and it made a decent block 

between the edge of where 477 was and where Perry 

Street was. So I basically developed a set of plans 

expecting that what would have been a five-story brick 

wall, that that wall -- you can't just put a window in 
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a zero property line unless there's a street or some 

separation next to it, so what I did was I planned the 

building so that we removed a section of that wall, 

rebuilt a new wall that was set back ranging from 5 

feet to 20 feet so that we could add windows and doors 

and balconies. 

MR. GOLOBOY: Could you put up Exhibit 12, 

please? Slide that over a little bit, please. 

Scroll down to page 2 and then to page 3, please. 

Q Could you explain to the jury what they're seeing 

on page 2 of these plans? 

A Sure. On page 2, it shows the location of 477 

Harrison. It is between 485 Harrison, which would be 

-- I guess on this page would be to the south of it 

and then 

MR. GOLOBOY: Can you zoom in a little bit, 

please? 

A and then the JACE property, which is basically 

to the north of this sheet and the rest of this sheet, 

so there's basically a building at 485 Harrison that's 

basically to the left. If you look at it from 

Harrison Avenue, that's about a seven-story building 

and it's got a solid wall against it, and then there's 

the JACE property to the north side of this, which is 

a one-story. 
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A. STANDARD OF REVIEW. 

Even viewed in the light most favorable to 4 77 Harrison, the non-moving party, the 

evidence presented by 477 Harrison in its case-in-chief cannot "support a verdict" in its favor. 

Porier v. Town of Plymouth, 374 Mass. 206,212 (1978). Rather, the JACE Parties are entitled to 

a judgment as a matter of law. Donaldson v. Farrakhan, 436 Mass. 94, 96 (2002) ("The judge 

must determine, on viewing the evidence in the light most favorable to the nonmoving party, 

whether a reasonable inference could be drawn in favor of the nonmoving party, or if the moving 

party is entitled to a judgment as a matter of law."); Windross v. Village Automotive Group, Inc., 

71 Mass. App. Ct. 861, 868 (2008) (holding that in reviewing a ruling on a motion for directed 

verdict the court asks "whether anywhere in the evidence from whatever source derived, any 

combination of circumstances could be found from which a reasonable inference could be drawn 

in favor of the plaintiff") (internal quotation marks and citation omitted). Any inferences drawn 

• in 477 Harrison's favor must be reasonable, meaning that they must be based on "probabilities 

rather than possibilities" and must not be "the result of mere speculation and conjecture." 

Porier, 374 Mass. at 212 (internal quotation marks and citation omitted). Furthermore,"[t]he 

mere existence of a scintilla of evidence in support of the plaintiff's position will be insufficient; 

there must be evidence on which the jury could reasonably find for the plaintiff. The judge~s 

inquiry, therefore, unavoidably asks whether reasonable jurors could find by a preponderance of 

the evidence that the plaintiff is entitled to a verdict." Donaldson, 436 Mass. at 96 (internal 

quotation marks and citation omitted). 

B. 477 HARRISON FAILED TO PRESENT SUFFICIENT EVIDENCE TO SUPPORT 
ITS CLAIM FOR ABUSE OF PROCESS (COUNT I). 

With respect to its claim for abuse of process, 4 77 Harrison was required to prove by a 

preponderance of the evidence as to each of the 2012 Zoning Appeal, the Wall Case, the 2015 

-2-
4908-6781-7526 
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Zoning Appeal, and the application for criminal complaint that the JACE Parties (a) used process 

(b) for an ulterior or illegitimate purpose and (c) caused damages to 477 Harrison. See Psy-Ed 

Corp. v. Klein, 459 Mass. 697, 713 (2011); Millennium Equity Holdings, LLC v. Mahlowitz, 456 

Mass. 627,636 (2010); Jones v. Brockton Pub. Mias., Inc., 369 Mass. 387, 389-90 &.n. 2 (1975); 

Bristol Asphalt Co. v. Rochester Bituminous Prods., 2021 Mass. Super. LEXIS 1339, *20 (Mass. 

Super. Ct., Aug. 30, 2021) (holding that proceedings before town boards are not considered 

"process" for purposes of an abuse of process claim). 

1. Insufficient Evidence of Ulterior or Illegitimate Purpose 

Even viewing the evidence presented by 477 Harrison at trial in a light most favorable to 

it, a reasonable inference cannot be drawn in 477 Harrison's favor that the JACE Parties brought 

the 2012 Zoning Appeal, the Wall Case, the 2015 Zoning Appeal, and/or the application for 

criminal complaint for an ulterior or illegitimate purpose. 477 Harrison failed to present 

sufficient evidence to show with respect to the 2012 Zoning Appeal, the Wall Case, the 2015 

Zoning Appeal, and the application for criminal complaint that: 

4908-6781-7526 

• The JACE Parties used the process to accomplish some ulterior purpose for which 

the process was not designed or intended or that was not a legitimate purpose for 

the process. See Psy-Ed Corp., 459 Mass. at 713; Laddv. Polidoro, 424 Mass. 

196, 198 (1997); Datacomm Interface, Inc. v. Computerworld, Inc., 396 Mass. 

760, 775 (1986); Beecy v. Pucciarelli, 387 Mass. 589, 595 (1982); Wodinsky v. 

Kettenbach, 86 Mass. App. Ct. 825, 836 (2015). 

• The stated objective of the process was not the actual objective. See Jones, 369 

Mass. at 391; Silvia, 35 Mass. App. Ct. at 454-55. 

- 3 -



App.158

• The JACE Parties used the process to gain some collateral advantage not properly 

involved in the proceeding itself; that is, they used the process as a form of 

extortion. See Cohen v .. Hurley, 20 Mass. App. Ct. 439,442 (1985). 

• • There were no grounds to file each use of process. See Millennium Equity 

Holdings, 456 Mass. at 637. 

• The JACE Parties knew the use of process was groundless. See Psy-Ed Corp., 

459 Mass. at 713; Beecy, 387 Mass. at 596; Wodinsky, 86 Mass. App. Ct. at 836; 

Bednarz v. Bednarz, 27 Mass. App. Ct. 668,673 (1989). 

2. Insufficient Evidence of Damages 

Even viewing the evidence presented by 477 Harrison at trial in a light most favorable to 

it, a reasonable inference cannot be drawn in 477 Harrison's favor that the JACE Parties' use of 

process caused 4 77 Harrison to suffer any damages. 4 77 Harrison failed to present sufficient 

evidence to show as to each of the 2012 Zoning Appeal, the Wall Case, the 2015 Zoning Appeal, 

and the application for criminal complaint that: 

4908-6781-7526 

• its alleged damages were the "natural and probable consequences" of each use of 

process. Millennium Equity Holdings, LLC, 456 Mass. at 645 (internal quotation 

marks and citation omitted). 

• its alleged damages were anything other than speculative. See Steele v. Kelley, 46 

Mass. App. Ct. 712, 741 n.28 (1999) (noting that damages cannot be speculative). 

• it suffered any lost profits as a result of each use of process. See, e.g., Ricky Smith 

Pontiac, Inc. v. Subaru of New England, Inc., 14 Mass. App. Ct. 396,426 (1982); 

see also Empire Today, LLC v. Nat 'l Floors Direct, Inc., 788 F. Supp. 2d 7, 18-19 

(D. Mass. 2011). 

-4-
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In addition, with respect to the application for criminal complaint, 4 77 Harrison also 

failed to present sufficien_t evidence to show that: 

• 477 Harrison is re_sponsible for or obligated to-pay any legal fees incurred by John 

Holland in connection with the application for criminal complaint. 

• 4 77 Harrison suffered any reputational harm as a result of the application for 

criminal complaint. 

• 477 Harrison is entitled to recover for any reputational harm John Holland 

allegedly s-µffered a~ a result of the application for criminal complaint. 

• 477 Harrison is entitled to recover for any emotional distress John Holland 

allegedly suffered as a result of the application for criminal complaint. 

. 3. Insufficient Evidence of Lost Profits -' 2012 Zoning Appeal, Wall Case, and. 
2015 ZoningAppeal · 

4 77 Harrison failed to present sufficient evidence of its alleged lost profits resulting from 

each.of the 2012 Zoning Appeal, the Wall Case; and the 2015 Zon1ngAppeal. Even assuming 

477 F{arrison submitted sufficient evidence of its alleged increased costs from the 2012 Zoning 

Appeal and the 2015 Zoning Appeal, 477 Harrison failed to submit sufficient evidence of the 

value of the residential and commercial units. In particular, 4 77 Harrison· relied exclusively on 

Mr. Holland's testimony regarding the value of the units. Mr. Holland's testimony is an 

insufficient basis on which the jury can find 4 77 Harrison suffered any lost profits. 

Massachusetts recognizes a rebuttable presumption that an owner of real estate may 

express an opinion of its value. CBIPartners Ltd P'ship v. Chatham, 41 Mass. App. Ct. 923, 

. 924 (1996). The ·ability of an owner to express an opinion is not based on "holding the legal 

title," but on the owner's demonstrated "familiarity with the characteristics ofthe property, his 

- 5 - • 
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knowledge or acquaintance with its uses, and his experience in dealing with it."1 Id at 924-25 

( assigning to the trial judge the responsibility to determine whether the owner "has the necessary 

knowledge and familiarity about his property to enable him to express his opinion about its 

marketvalue"); see also Blais-Porter, Inc. v. Simboli, 402 Mass. 269, 272 (1988). 

When an owner is permitted to testify regarding value, the owner offers an opinion on the 

actual fair market value of the property, real or personal, as of a particular point in time. See, 

e.g., von Henneberg v. Generazio, 403 Mass. 519, 524 (1988) (affirming admission of owner's 

testimony regarding value of damaged property); Spinosa v. Tufts, 98 Mass. App. Ct. 1, 11 (2020) 

(affirming damages award on claim for breach of contract based on owner's opinion of value of 

company as of time of breach); Clapp v. Haynes, 11 Mass. App. Ct. 895, 897 (1980) (reversing 

exclusion of owner's testimony of value of converted property, noting that "[f]air market value at 

the time and place of the conversion is the usual measure of damages for a wrongful seizure of 

property"). "A witness is competent to testify to the value of his own property if he is 

sufficiently familiar with it and if he can demonstrate an understanding of the relevant standard 

of value." Clapp, 11 Mass. App. Ct. at 897. In Clapp, the Court noted that the "definition of fair 

market value is the familiar one, i.e., the highest price which a hypothetical willing buyer would 

pay to a hypothetical willing seller in an assumed free and open market." Id (permitting owner 

to testify regarding fair market value of personal property where owner's definition of market 

value ... demonstrated an adequate understanding of the pertinent legal standard") (internal 

quotation marks and citation omitted). 

1 The same standard applies to a corporate officer testifying regarding the value of 
corporate property. Blais-Porter, Inc. v. Simboli, 402 Mass. 269, 273 (1988); CBI Partners Ltd 
P'ship, 41 Mass. App. Ct. at 925. 

- 6 -
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Even assuming 477 Harrison could lay the necessary foundation for Mr. Holland's ability 

to offer a lay opinion as an owner regarding the fair market value of 477 Harrison's property, Mr. 

Holland did not purport to offer the type of opinion of fair market value about which owners are 

permitted to testify: Mr. Holland did not testifyregarding,his opinion of the fair market.value of 

477 Harrison's property as·of a particular point of time. Instead, Mr. Holland testified about 

what his expectations were, namely, that the units would end up selling for $1,200 to $1,300 per· 

square foot. This is not an opinion of the residential units' fair market value and is insufficient to 

support 477 Harrison's claim it suffered lost profits as a result of the JACE Parties' allegedly 

wrongful acts. 

4. Insufficient Evidence of Damages and Causation - Wall Case 

477 Harrison failed t◊ present sufficient evidence to establish that the Wall Case was the 

cause of what it claims to be $6 million in damages it incurred as a result of not being able to tear 

down the north wall of its building at the second floor level so it could develop the .second floor· 

as residential units rather than commercial units. 

477 Harrison's alleged damages the difference in the value of the second floor 

• developed as residential units versus the value of the second floor developed as commercial units 

- are not the "nature andprobable consequence" of the filing of the Wall Cause. A declaratory 

judgment action does no more than ask the Court to determine the substantive rights of the 

parties. In the Wall Case, 477 Harrison and JACE had a dispute as to the validity of a recorded 

easement in the chain of title of both 477 Harrison and JACE. The easement had been granted 

by 477 Harrison's predecessor in title to JACE's.predecessor in title in 1926. 

The Superior Court held a multi-day non-jury trial on JACE's complaint seeking a 

declaratory judgment on the validity of the easement: The Superior Court received testimony 

from expert witnesses, resolved a wide range of disputed facts, and found that JACE h::id a valid 

- 7 -
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easement in the second-floor \Vall, and that 477 Harrison's proposed destruction of the wall at the 

second-floor level would harm JACE's easement rights and harm JACE's building. As a result, 

the Superior Court entered Judgment declaring that JACE had valid easement rights in the wall 

of477 Harrison's building and enjoined 477 Harrison from tearing down its wall at the second­

floor level. 

The cause of 477 Harrison's alleged damages was not the JACE Parties' filing a 

complaint seeking a declaratory judgment. 477 Harrison's damages, if any, were a result of the 

Court finding the easement was valid and legaHy binding and, therefore, 4 77 Harrison lacked the . 

legal right to tear down the wall at the second-floor level and destroy JACE's valid easement and 

damage JACE's property. Because 477 Harrison Ave. never had the legal right to redevelop the 

second floor of the 477 Harrison Ave. Property in a manner that interfered with JACE's 

easement, it never was entitled to realize the financial benefit from the redevelopment of the 

second floor into residential units with windows and balconies along the north wall. See, e.g., 

World Species List-Natural Features Registry Inst. v. Reading, 75 Mass. App. Ct. 302, 310 

(2009) (holding that the owner of a property subject to an easement, while entitled to use its 

property, is not permitted to "engage in activities that are inconsistent or materially interfere with 

a dominant owner's easement. The right of use arising out of [the] easement is superior to [the 

servient estate owner's] property interest, and the [servient estate owner] must avoid activities 

which.are inconsistent with the [dominant estate owner's] use of the easement") (internal 

quotation marks and citations omitted) (alterations in the original). 

Recognizing 477HarrisonAve.'s damages theory with respect to the Wall Case would 

grant 4 77 Harrison Ave. a windfall and put it in a better position that it ever had the legal right to 

be. What 4 77 Harrison decided to do within its development as to the second floor as a result of 

- 8 -
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the Court's decision upholding the easement was its decision and the JACE Parties cannot be 

found liable for any alleged damages resulting therefrom. 

C. THE LITIGATION PRIVILEGE PRECLUDES 477 HARRISON FROM 
SEEKING TO HOLD THE JACE PARTIES LIABLE FORAND/OR TO USE AS 
EVIDENCE OF WRONGDOING STATEMENTS MADE IN CONTEMPLATION 
OF AND/OR IN CONNECTION WITH LITIGATION. 

The litigation privilege precludes a party from being liable for "communications made by 

a party, witness, or attorney in connection with judicial proceedings or contemplated litigation." 

Bassichis v. Flores, 490 Mass. 143, 144 (2022). "[S]tatements by a party, counsel or witness in 

the institution of, or during the course of, a judicial proceeding are absolutely privileged 

provided such statements relate to that proceeding." Sriberg v. Raymond, 370 Mass. 105, 108 

(1976). "The privilege applies regardless of malice, bad faith, or any nefarious motives ... so 

long as the conduct complained of has some relation to the litigation." Bassichis, 490 Mass. at 

150. Moreover, statements made in the preparation of and in the course of litigation may not be 

used as evidence of misconduct. See Nnodim v. US. Bank Tr. Ass 'n, 703 F. Supp. 3d 296, 305-

306 (D. Mass. 2023). 

Any statements made by and/or actions taken by the JACE Parties or their attorneys in 

contemplation of or in connection with the 2012 Zoning Appeal are absolutely privileged by the 

litigation privilege and may not be a basis for liability. Similarly, any statements made by and/or 

actions action taken by the JACE Parties or their attorneys in contemplation of or in connection 

with the Wall Case, including, but not limited to, seeking an injunction, are absolutely privileged 

by the litigation privilege and may not be a basis for liability. The same is true for the 2015 

' Zoning Appeal. Any statements made by and/or actions taken by the JACE Parties or their 

attorneys in contemplation of or in connection with the 2015 Zoning Appeal, including, but not 

limited to, discovery sought from 477 Harrison in that action, are absolutely privileged by the 

- 9 -
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litigation privilege and may not be a basis for liability. Arthur Leon, individually, is entitled to 

the protection of the litigation privilege. Any statements made by and/or actions taken by Arthur 

Leon in contemplation of or in connection with the application for a criminal complaint are 

absolutely privileged by the litigation privilege and may not be a basis for liability. 

D. THE JACE PARTIES ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW 
BECAUSE THEY ENGAGED IN CONSTITUTIONALLY PROTECTED 
PETITIONING ACTIVITY. 

In Bristol Asphalt Co., Inc. v. Rochester Bituminous Products, Inc., 493 Mass. 539 

(2024), the SJC expressly recognized that the denial of a special motion to dismiss under the first 

stage of the analysis under the anti-SLAPP statute, Mass. Gen. Laws ch. 231, § 59H, would not 

foreclose the moving party's ability to assert constitutional defenses to claims based on the 

party's petitioning activity. Because the SJC eliminated the "parsing" of claims at the first stage 

of the anti-SLAPP analysis, claims that are based in part on a party's petitioning activity will not 

be dismissed under the anti-SLAPP statute. That does not mean, however, the party loses its 

ability to defend itself on the grounds that it engaged in constitutionally protected petitioning 

activity. Indeed, the SJC fully expects that the substantive issue of the legitimacy of the 

petitioning activity will be sorted out "in the ordinary course of litigation." Bristol Asphalt Co., 

Inc., 493 Mass. at 556. The SJC explained the distinction between the "procedural protections of 

the special motion to dismiss" and the "substantive law" and the "ordinary course of litigation" 

_as the vehicles to "sort[] out rights and responsibilities bound up in any surviving counts." 

Bristol Asphalt Co., Inc., 493 Mass. at 556-57 (emphasis in original). Whether assessed at the 

special motion to dismiss stage or later in the "ordinary course of litigation," the standard for 

determining whether a party's petitioning activity is constitutionally protected remains the same: 

Was there a reasonable basis in fact and law for the petitioning activity? 

- 10 -
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This is because the focus of the inquiry, whether at the special motion to dismiss stage 

under the anti-SLAPP statute or during "the ordinary course oflitigation," is on the legitimacy of 

the petitioning activity on which the claim is based. The analysis does not take into 

consideration or turn on the nature or type of claim on which the petitioning activity is based. 

Rather, the assessment of whether the petitioning activity was legitimate is entirely independent 

of the elements of the claim which is based on the petitioning activity. Here, 477 Harrison has 

sought to confuse the analysis by asse11ing that the legitimacy of theJACE Parties' petitioning 

activity has to be viewed through the elements of 477 Harrison's abuse of process claim, arguing 

that the JACE Parties' petitioning activity cannot be assessed against an objective standard 

because, 477 Harrison maintains, the claim for abuse of process only considers the subjective 

motive of the JACE Parties. This is simply incorrect. 

The JACE Parties are entitled to judgment as a matter oflaw to the extent 477 Harrison's 

abuse of process claim is based on the 2012 Zoning Appeal, the Wall Case, and the 2015 Zoning 

Appeal. The SJC previously found that 477 Harrison failed to carry its burden to show that these 

uses of process did not have a reasonable basis in fact or law. See 477 Harrison Ave., LLC v. 

JACE Boston, LLC, 477 Mass. 162, 173 (2017). In making this determination, the SJC had 

before it, among other things, the decision in favor of the JACE Parties in the Wall Case, the 

JACE Parties' arguments in support of their standing to appeal the zoning relief at issue in the 

2012 Zoning Appeal, and the trial court's decision on 477 Harrison's motion for summary 

judgment based on standing in the 2015 Zoning Appeal. That is, the 2012 Zoning Appeal, the 

Wall Case, and the 2105 Zoning Appeal are constitutionally protected exercises of the JACE 

Parties' right to petition and therefore cannot be the basis for civil liability. See, e.g., Sahli v. Bull 

HN Information Systems, Inc., 437 Mass. 696, 702 (2002) (explaining that the "United States 

- 11 -
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Supreme Court has recognized the right to petition the government, including the courts, as one 

of the most precious of the liberties safeguarded by the Bill of Rights," but noting that "[t]he 

right to petition is not, however, an absolute right. For example, baseless or sham litigation is 

not protected by the First Amendment") (internal quotation marks and citations omitted). 

The United States Supreme Court in Professional Real Estate Investors, Inc. v. Columbia 

Pictures Industries, Inc., 508 U.S. 49 (1993), articulated a test to assess when petitioning activity 

loses its constitutional protection, i.e., immunity from liability; only "sham" litigation is not 

constitutionally protected. Under the test set forth in Professional Real Estate Investors, Inc., 

477 Harrison had the burden to show that the JACE Parties' petitioning activity was objectively 

baseless. See Professional Real Estate Investors, Inc., 508 U.S. at 60-61. 477 Harrison failed to 

present sufficient evidence to carry its burden. 

Under Professional Real Estate Investors, Inc., the two-part test first requires 477 

Harrison to show that each of the JACE Parties' acts of petitioning "must be objectively baseless 

in the sense that no reasonable litigant could realistically expect success on the merits. If an 

objective litigant could conclude that the suit is reasonably calculated to elicit a favorable 

outcome, the suit is immunized" and the sham exception must fail. Professional Real Estate 

Investors, Inc., 508 U.S. at 60. "Only if challenged litigation is objectively meritless may a court 

examine the litigant's subjective motivation." Id. The Supreme Court further made clear that 

"[ a] winning lawsuit is by definition a reasonable effort at petitioning for redress and therefore 

not a sham." Id at 60, n. 5. The Supreme Court expressly cautioned that courts must "resist the 

understandable temptation to engage in post hoc reasoning by concluding that an ultimately 

unsuccessful action must have been unreasonable or without foundation." Id (internal quotation 

marks and citations omitted). Rather, the Supreme Court expressly acknowledged that a party 
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may have "reasonable grounds for bringing suit" even when "the law or the facts appear 

questionable or unfavorable at the outset." Id (internal quotation marks and citation omitted). 

WHEREFORE, Defendants JACE Boston, LLC and Arthur Leon respectfully request that 

the Court enter a directed verdict in their favor and against Plaintiff 477 Harrison Ave., LLC 

pursuant to Mass. R. Civ. P. 50(a). 

Dated: April 30, 2025 

- 13 -
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Respectfully submitted, 

JACE BOSTON, LLC and 
ARTHUR LEON, 
By their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
Albert A. DeNapoli (BBO# 543850) 
Tarlow, Breed, Hart & Rodgers, P.C. 
IO I Huntington Avenue, Suite 500 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
mfurman@tbhr-law.com 
adenapoli@tbhr-law.com 
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CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on April 30, 2025, I caused a copy of the foregoing 
document to be served by hand on counsel for Plaintiff 477 Harrison Ave., LLC as set forth 
below: 

4908-6781-7526 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA O 1915 
goloboy@goloboylaw.com 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

Isl Mark S. Furman 
Mark S. Furman (BBO# 181680) 
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Q Could you state your full name and address, 

please? 

A 

Q 

A 

Q 

A 

Q 

A 

Arthur Leon, 98 Weatherbee Drive, Westwood. 

And Mr. Leon, are you employed? 

Yes, I am. 

What do you do? 

I'm an engineer. 

And where do you work? 

At E. G. Leon Company and American Crane and 

Hoist. 

Q And can you tell the jury what E.G. Leon and 

Company does? 

Electrical contracting. 

And what type of projects? 

Industrial work. 

5-83 

A 

Q 

A 

Q And what is the location of E.G. Leon Company's 

business? 

A 

Q 

1234 Washington Street. 

And are you currently the owner of E. G. Leon 

Company? 

A 

Q 

Yes. 

And how long have you worked for E. G. Leon 

Company? 

A 

Q 

Since I was a teenager. 

Is that more than 50 years ago? 
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A 

Q 

A 

Yes. 

And what do you do for E. G. Leon Company? 

Well, I'm the president, so I'm responsible for 

the operations, all the operations of the company. 

Q And how long has E.G. Leon's business been 

operated out of 1234 Washington Street in the South 

End? 

A Since 1978. 

5-84 

Q And before then you worked for E.G. Leon Company 

at a different location? 

A 

Q 

A 

Yes. 

And was that in Quincy? 

Quincy. 

Q And tell us a little bit about American Crane & 

Hoist Company (sic). 

A America Crane and Hoist, we manufacture overhead 

cranes and monorails and wenches for industrial 

applications for factories. 

Q And how long have you worked at American Crane and 

Hoist Corporation? 

A 

Q 

Since 1971. 

And where does American Crane and Hoist operate 

its business? 

A 

Q 

1234 Washington Street. 

And since when? 
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A 1978. 

Q Now, 

Hoist? 

are you the owner of American Crane and 

A 

Q 

A 

Yes. 

And are you also the president? 

Yes. 

Q And can you describe what you do for American 

Crane and Hoist? 

A 

Q 

The same as E.G. Leon Company. 

Now at some point you worked with your dad at 

these companies? 

A Yes. 

Q And what was your dad's name? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Elias Leon. 

And was he referred to as Lou? 

Yes. 

And did he start E. G. Leon? 

Yes, he did. 

And who started American Crane and Hoist? 

My father and I. 

And --

5-85 

A Excuse me. We purchased the company in 1971 that 

represented crane companies, and we eventually turned 

it into manufacturing. 

Q Okay. And the manufacturing occurs at 1234 
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Washington Street? 

A 

Q 

Yes. 

At some point did you become an owner of 1234 

Washington Street? 

A Yes. 

Q And when was that? 

A In 1975. 

5-86 

Q And at some point thereafter -- In 1975, did you 

own 1234 Washington Street alone? 

A My father and I purchased it. 

Q And then at some point later did you become the 

sole owner of 1234? 

A Yes. 

Q Do you recall when that was? 

A I think on my father's passing, but I'm not a 

hundred percent sure on that. 

Q And was there a point in time that the title of 

the property at 1234 became owned by JACE Boston, LLC? 

A Yes. 

Q And do you recall approximately how many years ago 

that was? 

A 

Q 

Possibly 20 years ago. 

Can you describe for the jury and the Court your 

educational background? 

A I'm an engineer. I graduated Northeastern 



App.176

5-127 

C E R T I F I C A T E 

I, Carolyn Sproul, an Approved Court Transcriber, 

do hereby certify that the foregoing is a true and 

accurate transcript, prepared to the best of my 

ability, from the audio recording produced by Court 

Personnel of the Superior Court Department court 

proceedings in the above entitled matter. 

I, Carolyn Sproul, further certify that the 

foregoing is in compliance with the Administrative 

Office of the Trial Court Directive on Transcript 

Format. 

I, Carolyn Sproul, further certify that I neither 

am counsel for, related to, nor employed by any of the 

parties to the action in which this hearing was taken, 

and further that I am not financially nor otherwise 

interested in the outcome of the action. 

(The proper name spellings herein, unless 

otherwise indicated, are phonetically spelled.) 

/s/ Carolyn Sproul 12-09-25 

Carolyn Sproul Date 

Approved Court Transcriber 

(617) 285-3725 

sproul.carolyn31@gmail.com 

PLEASE NOTE: THE FOREGOING CERTIFICATION OF THIS 

TRANSCRIPT DOES NOT APPLY TO ANY REPRODUCTION OF THE 

SAME BY ANY MEANS UNLESS UNDER THE DIRECT CONTROL 

AND\OR DIRECTION OF THE CERTIFYING TRANSCRIBER. 
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NOTIFY 1so --- ' 

~ ~ ~ 1
, ~ COMMONWEAL TH OF MASSA~'t'l'S:BIJS. _ 

.. ~ \',ZUFFOLK, SS 

) 
) 

~ ~ Plaintiff, ) 
N ) 

~~ "v. ))) 

~ 

1 
'\J E BOSTON, LLC 

THUR LEON, ) 
~ Defendants. ) 
~ ' ) 

TRIAL COURT • ,,. , 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

~~ {-;._------

J "'~ DEFENDANTS' MOTION FOR DIRECTED VERDICT 
~ ~ , ~ AT CLOSE OF PLAINTIFF'S CASE 

i ~ Pursuant to Mass. R. Civ. P. S0(a), Defendants JACE Boston, LLC ("JACE") and Arthur 

~ ~- . ~on ("Leon," and together with JACE, the "JACE Parties") respectfully request that the Court 

-~ ~ \ ~ enter a directed verdict in their favor and against Plaintiff 4 77 Harrison Ave., LLC ("4 77 

~ ~ Harrison"). As grounds for this motion, the JACE Parties state that (1) 477 Harrison, after 

1 ~ f its claim for abuse of process (Count!); (2) the litigation privilege bars 4 77 Harrison from 

~ ~ding the JACE Parties liable based on, and/or to use as evidence of wrongdoing, statements 

• ~ ~ ~acle by the JACE Parties and/or their counsel in the contemplation of, institution of, and/or 

during litigation; and (3) the JACE Parties are entitled to judgment as a matter of law because 

477 Harrison's claims are based on the JAC_E Parties' legitimate exercise of their right to petition 

the government and 477 Harrison failed to demonstrate that the JACE Parties' petitioning 

activity was objectively baseless. 

4908-6781-7526 



05/05/2025 Endorsement on Motion for Directed Verdict at Close of Plaintiff's 
Case (#150.0): DENIED Based upon the evidence viewed in the light 
most favorable to Plaintiff, sufficient evidence has been prosecuted 
for a reasonable jury to find by a preponderance of the evidence that 
Plaintiffs claim of abuse of process has been proved. (dated 
4/30/2025) 
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Date Filed 5/5/2025 12:00 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

BC 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON A VE., LLC, 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

________ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

DEFENDANTS' REVISED PROPOSED JURY INSTRUCTIONS 

Pursuant to Mass. R. Civ. P. 51 (b ), Defendants JACE Boston, LLC ("JACE") and Arthur 

Leon ("Arthur Leon," and together with JACE, the "JACE Parties") respectfully request that the 

Court submit the attached instructions to the jury at the trial of this matter. 

The JACE Parties reserve their right to amend or supplement these instructions should 

the need so arise before the jury is instructed in this case. 

153 
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Date Filed 5/5/2025 12:00 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

Dated: May 3, 2025 

Respectfully submitted, 

JACE BOSTON, LLC AND ARTHUR LEON 
by their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO # 181680) 
Albert A. DeNapoli (BBO# 543850) 
TARLOW, BREED, HART & RODGERS, P.C. 
101 Huntington A venue 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
Facsimile: (617) 261-7673 
mfurman@tbhr-law.com 
adenapoli@tbhr-law. com 

CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on May 3, 2025, I caused a copy of the foregoing 
document to be served by email on Counsel for Plaintiff 477 Harrison Ave., LLC as follows: 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA 01915 
goloboy@goloboylaw.com 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
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Date Filed 5/5/2025 12:00 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

CONSTITUTIONALLY PROTECTED PETITIONING ACTIVITY 

1. In this case, the JACE Parties assert that they exercised their rights under the 

Federal and State constitutions to petition the government and protect their property. 

2. Legitimate petitioning activity is entitled to constitutional protection, meaning 

that a party cannot be held liable to another party for legitimately exercising the right to petition. 

See Professional Real Estate Investors, Inc. v. Columbia Pictures Industries, 508 U.S. 49, 60-61 

(1993); Sahli v. Bull HN Information Systems, Inc., 437 Mass. 696,696 (2002) ("In this case, we 

hold that a lawsuit filed by an employer against a former employee who has lodged a charge of 

discrimination is not an act ofretaliation or interference in violation of the State's 

antidiscrimination laws where the lawsuit had a legitimate basis in law and in fact."). 

3. The JACE Parties have a constitutional right to protect their property. See 

Massachusetts Declaration of Rights, Article 106. 

4. 477 Harrison has the burden of proving that the 2012 Zoning Appeal was 

objectively baseless and that the JACE Parties had no realistic expectation of success on the 

merits. See Professional Real Estate Investors, 508 U.S. at 60. 

5. If an objective litigant could conclude that the 2012 Zoning Appeal was 

"reasonably calculated to elicit a favorable outcome," then that suit is "immunized," see 

Professional Real Estate Investors, 508 U.S. at 60, meaning that the JACE Parties' petitioning 

activity is protected by the Constitution and you must find for the JACE Parties. In deciding the 

issue of whether the 2012 Zoning Appeal had a reasonable basis in fact and law, you are not to 

consider the JACE Parties' subjective motivation or intent. See Professional Real Estate 

Investors, 508 U.S. at 60. 
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Date Filed 5/5/2025 12:00 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

6. 477 Harrison has the burden of proving that the Wall Case was objectively 

baseless and that the JACE Parties had no realistic expectation of success on the merits. See 

Professional Real Estate Investors, 508 U.S. at 60. 

7. If an objective litigant could conclude that the Wall Case was "reasonably 

calculated to elicit a favorable outcome," then that suit is "immunized," see Professional Real 

Estate Investors, 508 U.S. at 60, meaning that the JACE Parties' petitioning activity is protected 

by the Constitution and you must find for the JACE Parties. In deciding the issue of whether the 

Wall Case had a reasonable basis in fact and law, you are not to consider the JACE Parties' 

subjective motivation or intent. See Professional Real Estate Investors, 508 U.S. at 60. 

8. 477 Harrison has the burden of proving that the 2015 Zoning Appeal was 

objectively baseless and that the JACE Parties had no realistic expectation of success on the 

merits. See Professional Real Estate Investors, 508 U.S. at 60. 

9. If an objective litigant could conclude that the 2015 Zoning Appeal was 

"reasonably calculated to elicit a favorable outcome," then that suit is "immunized," see 

Professional Real Estate Investors, 508 U.S. at 60, meaning that the JACE Parties' petitioning 

activity is protected by the Constitution and you must find for the JACE Parties. In deciding the 

issue of whether the 2015 Zoning Appeal had a reasonable basis in fact and law, you are not to 

consider the JACE Parties' subjective motivation or intent. See Professional Real Estate 

Investors, 508 U.S. at 60. 

10. 4 77 Harrison has the burden of proving that the application for criminal complaint 

was objectively baseless and that Arthur Leon had no realistic expectation of success on the 

merits. See Professional Real Estate Investors, 508 U.S. at 60. 
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11. If an objective litigant could conclude that the application for criminal complaint 

was "reasonably calculated to elicit a favorable outcome," then that suit is "immunized," see 

Professional Real Estate Investors, 508 U.S. at 60, meaning that Arthur Leon's petitioning 

activity is protected by the Constitution and you must find for the JACE Parties. In deciding the 

issue of whether the application for criminal had a reasonable basis in fact and law, you are not 

to consider Arthur Leon's subjective motivation or intent. See Professional Real Estate 

Investors, 508 U.S. at 60. 

12. "A winning lawsuit is by definition a reasonable effort at petitioning for redress" 

and is constitutionally protected. Professional Real Estate Investors, 508 U.S. at 60, n. 5. 

13. A party may have "reasonable grounds for bringing suit" even when "the law or 

the facts appear questionable or unfavorable at the outset." Professional Real Estate Investors, 

508 U.S. at 60, n. 5 (internal quotation marks and citation omitted). 

14. Just because an action ultimately was unsuccessful does not mean it "must have 

been unreasonable or without foundation." Professional Real Estate Investors, 508 U.S. at 60, n. 

5 (internal quotation marks and citations omitted). 

15. If a suit is "reasonably calculated to elicit a favorable outcome," it is 

constitutionally protected. Professional Real Estate Investors, 508 U.S. at 60 

16. Only if a suit that is "objectively baseless" is it possible for a party to lose its 

constitutional protection. Professional Real Estate Investors, 508 U.S. at 60. 

The JACE Parties' Petitioning is Constitutionally Protected As a Matter of Law 

17. I instruct you that the JACE Pmiies had a reasonable basis in fact and law for 

filing the 2012 Zoning Appeal. See 477 Harrison Ave., LLC v. JACE Boston, LLC, 477 Mass. 

162, 173-74. Therefore, you must find for the JACE Parties on 4 77 Harrison's abuse of process 

claim to the extent it is based on the 2012 Zoning Appeal. 
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18. I instruct you that the JACE Parties had a reasonable basis in fact and law for 

filing the Wall Case. See 477 Harrison Ave., LLC v. JACE Boston, LLC, 477 Mass. 162, 173-74. 

Therefore, you must find for the JACE Parties on 4 77 Harrison's abuse of process claim to the 

extent it is based on the Wall Case. 

19. I instruct you that the JACE Parties had a reasonable basis in fact and law for 

filing the 2015 Zoning Appeal. See 477 Harrison Ave., LLC v. JACE Boston, LLC, 477 Mass. 

162, 173-74. Therefore, you must find for the JACE Parties on 4 77 Harrison's abuse of process 

claim to the extent it is based on the 2015 Zoning Appeal. 

Constitutionally Protected Petitioning Activity (Alternative Request} 
(Only to be given in the event the Court refuses to instruct the jury as to each act of 
petitioning being constitutionally protected as a matter of law) 

20. Unless you find that 477 Harrison has met its burden to prove that the filing of the 

2012 Zoning Appeal had no reasonable basis in fact or law, you must find for the JACE Parties 

on 4 77 Harrison's abuse of process claim to the extent it is based on this act of petitioning. 

21. Unless you find that 4 77 Harrison has met its burden to prove that the filing of the 

Wall Case had no reasonable basis in fact or law, you must find for the JACE Parties on 477 

Harrison's abuse of process claim to the extent it is based on this act of petitioning. 

22. Unless you find that 477 Harrison has met its burden to prove that the filing of the 

2015 Zoning Appeal had no reasonable basis in fact or law, you must find for the JACE Parties 

on 4 77 Harrison's abuse of process claim to the extent it is based on this act of petitioning. 

23. Unless you find that 477 Harrison has met its burden to prove that the filing of the 

application for criminal complaint had no reasonable basis in fact or law, you must find for the 

JACE Parties on 477 Harrison's abuse of process claim to the extent it is based on this act of 

petitioning. 
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24. In considering whether 4 77 Harrison has met its burden to prove that any act of 

petitioning on which its abuse of process claim is based lacked a reasonable basis in fact or law, 

you may consider the evidence, including the following: 

a. The legal standard for granting a variance 

b. An abutter's presumptive standing to appeal a decision of the Board of 

Appeals 

c. The affidavit of Kathleen O'Donnell the JACE Parties had prior to filing 

the Wall case 

d. The Agreement for Judgment entered in the 2012 Zoning Appeal 

e. 477 Harrison's ability to finance the purchase price for the 477 Harrison 

property even though it knew the JACE Parties had a right to appeal any 

zoning relief it obtained 

f. 477 Harrison's ability to finance the cost of constructing the as-of-right 

project 

g. 4 77 Harrison's ability to make reasonable use of its property without a 

vanance 

h. The Judgment in the Wall Case 

1. All information of which JACE and/or Arthur Leon had knowledge as of 

the time the petitioning activity occurred. 
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ABUSE OF PROCESS 
(AL TERL~ATIVE REQUEST) 

(FOR EACH USE OF PROCESS WHICH IS NOT CONSTITUTIONALLY 
PROTECTED EITHER AS A MATTER OF LAW OR AS A MATTER OF FACT) 

25. Only if you find that one or more of the acts of petitioning which form the basis 

of 4 77 Harrison's abuse of process claim had no reasonable basis in fact or law do you consider 

the instructions I will give you on abuse of process. 

26. To recover on a claim for abuse of process, 477 Harrison must prove to you by a 

preponderance of the evidence as to each of the 2012 Zoning Appeal, the Wall Case, the 2015 

Zoning Appeal, and the application for criminal complaint that the JACE Parties (a) used process 

(b) for an ulterior or illegitimate purpose and ( c) caused damages to 4 77 Harrison. See Psy-Ed 

Corp. v. Klein, 459 Mass. 697, 713 (2011); Millennium Equity Holdings, LLC v. Mahlowitz, 456 

Mass. 627,636 (2010); Jones v. Brockton Pub. Mkts., Inc., 369 Mass. 387, 389-90 & n. 2 (1975); 

See Bristol Asphalt Co. v. Rochester Bituminous Prods., 2021 Mass. Super. LEXIS 1339, *20 

(Mass. Super. Ct., Aug. 30, 2021) (holding that proceedings before town boards are not 

considered "process" for purposes of an abuse of process claim). 

27. I instruct you that no process was issued against 477 Harrison regarding the 

application for criminal complaint. 

28. If you find that the application for criminal complaint was issued against John 

Holland in his capacity as a representative of Holland Construction and not against 4 77 Harrison, 

then you must find that no process was issued against 4 77 Harrison in connection with the 

application for criminal complaint. 

29. Only if you find that 4 77 Harrison carried its burden of proving that the filing of 

the 2012 Zoning Appeal did not have a reasonable basis in fact or law, may you consider 
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whether 477 HmTison has met its burden of proof to show that the 2012 Zoning Appeal was an 

abuse of process. 

30. Only if you find that 4 77 Harrison carried its burden of proving that the filing of 

the Wall Case did not have a reasonable basis in fact or law, may you consider whether 477 

Harrison has met its burden of proof to show that the Wall Case was an abuse of process. 

31. Only if you find that 4 77 Harrison carried its burden of proving that the filing of 

the 2015 Zoning Appeal did not have a reasonable basis in fact or law, may you consider 

whether 4 77 Harrison has met its burden of proof to show that the 2015 Zoning Appeal was an 

abuse of process. 

32. Only if you find that the application for criminal complaint was filed against John 

Holland in his capacity as a representative of 477 Harrison and that there was not a reasonable 

basis in fact or law for the application for criminal complaint, may you consider whether 4 77 

Harrison has met its burden of proof to show that the application for criminal complaint was an 

abuse of process. 

33. If you find that JACE did not have an ulterior purpose in filing the 2012 Zoning 

Appeal, you must find for the JACE Parties with respect to 477 Harrison's claim for abuse of 

process to the extent it is based on the 2012 Zoning Appeal. 

34. If you find that JACE did not have an ulterior purpose in filing the Wall Case, you 

must find for the JACE Parties with respect to 477 Harrison's claim for abuse of process to the 

extent it is based on the Wall Case. 

35. If you find that JACE did not have an ulterior purpose in filing the 2015 Zoning 

Appeal, you must find for the JACE Parties with respect to 477 Harrison's claim for abuse of 

process to the extent it is based on the 2015 Zoning Appeal. 
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36. If you find that Arthur Leon did not have an ulterior purpose in filing the 

application for criminal complaint, you must find for the JACE Parties with respect to 477 

Harrison's claim for abuse of process to the extent it is based on the application for criminal 

complaint. 

Abuse of Process - Ulterior Purpose 

2012 Zoning Appeal 

37. 477 Harrison must prove that JACE filed the 2012 Zoning Appeal for an ulterior 

or illegitimate purpose. That means 477 Harrison must show JACE filed the 2012 Zoning 

Appeal to accomplish some ulterior purpose for which a zoning appeal was not designed or 

intended or that was not a legitimate purpose for a zoning appeal. See Psy-Ed Corp., 459 Mass. 

at 713; Ladd v. Polidoro, 424 Mass. 196, 198 (1997); Datacomm Interface, Inc. v. 

Computerworld, Inc., 396 Mass. 760, 775 (1986); Beecy v. Pucciarelli, 387 Mass. 589,595 

(1982); Wodinsky v. Kettenbach, 86 Mass. App. Ct. 825, 836 (2015). 

38. If the stated objective of the 2012 Zoning Appeal, to challenge the basis for the 

Boston Board of Appeal's approval of the variances that 477 Harrison was seeking, was the 

actual objective, then there is no abuse of process. See Jones, 369 Mass. at 391; Silvia, 35 Mass. 

App. Ct. at 454-55. 

39. 477 Harrison cannot carry its burden to show JACE filed the 2012 Zoning Appeal 

for an ulterior purpose by showing only that the JACE Parties used process to vex, annoy, or 

harass 477 Harrison. See Psy-Ed Corp., 459 Mass. at 713-14. 

40. Rather, 477 Harrison must show that JACE filed the 2012 Zoning Appeal to gain 

some collateral advantage not properly involved in the proceeding itself; in other words, a form 

of extortion. See Cohen v. Hurley, 20 Mass. App. Ct. 439,442 (1985). 
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41. Whether JACE had grounds to file the 2012 Zoning Appeal is relevant to 

assessing whether the JACE Parties had an ulterior purpose. See Millennium Equity Holdings, 

456 Mass. at 637. 

42. Whether JACE had a basis in fact or law to file the 2012 Zoning Appeal is 

evidence you must consider in analyzing whether the JACE Parties had an ulterior purpose in 

using this process. 

43. Even if 477 Harrison proves that JACE knew or should have known the 2012 

Zoning Appeal was groundless, 4 77 Harrison still has to prove the existence of an ulterior 

purpose. See Psy-Ed Corp., 459 Mass. at 713; Beecy, 387 Mass. at 596; Wodinsky, 86 Mass. 

App. Ct. at 836; Bednarz v. Bednarz, 27 Mass. App. Ct. 668, 673 (1989). 

44. Finding that the filing of the 2012 Zoning Appeal was not groundless is evidence 

that the process was not used for an ulterior purpose. 

45. There is no evidence that the 2012 Zoning Appeal was groundless. 

46. In considering whether JACE had an ulterior purpose in filing the 2012 Zoning 

Appeal, you may consider the evidence, including the following: 

a. The legal standard for granting a variance 

b. An abutter's presumptive standing to appeal a decision of the Board of 

Appeals 

c. 477 Harrison's ability to finance the purchase price and construction loan 

for its property even though it knew the JACE Parties had a right to appeal 

any zoning relief it obtained 

d. The Agreement for Judgment entered in the 2012 Zoning Appeal 
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e. 477 Harrison's ability to finance the cost of constructing the as-of-right 

project 

f. All information known to JACE and/or Arthur Leon at the time the 2012 

Zoning Appeal was filed. 

47. If you find that the purpose of the 2012 Zoning Appeal was to appeal the zoning 

relief 477 Harrison obtained from the Boston Board of Appeal, you must find that the 2012 

Zoning Appeal was not an abuse of process. 

48. If you find that a purpose of the 2012 Zoning Appeal was to appeal the zoning 

relief 477 Harrison obtained from the Boston Board of Appeal, you must find that the 2012 

Zoning Appeal was not an abuse of process. 

49. Even if you find that JACE possessed an improper motive for filing the 2012 

Zoning Appeal, if you find JACE also filed the 2012 Zoning Appeal for the purpose for which 

such appeals are filed, there was no abuse of process. 

50. "[I]f process is employed for its intended legal purpose, there can be no abuse of 

process even if the person also possessed an improper motive." Pan American Airways, Corp. 

v. Barnes, C.A. No. 04-10515-JLT, 2005 U.S. Dist. LEXIS 53723 at*9 (D. Mass. Oct. 19, 

2005). 

Wall Case 

51. 4 77 Harrison must prove that JACE filed the Wall Case for an ulterior or 

illegitimate purpose. That means 477 Harrison must show JACE filed the Wall Case to 

accomplish some ulterior purpose for which a declaratory judgment action was not designed or 

intended or that was not a legitimate purpose for a declaratory judgment action. See Psy-Ed 

Corp., 459 Mass. at 713; Ladd v. Polidoro, 424 Mass. 196, 198 (1997); Datacomm Interface, 
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Inc. v. Computerworld, Inc., 396 Mass. 760, 775 (1986); Beecy v. Pucciarelli, 387 Mass. 589, 

595 (1982); Wodinsky v. Kettenbach, 86 Mass. App. Ct. 825, 836 (2015). 

52. If the stated objective of the Wall Case, to seek a declaration from the Court as to 

the rights of the parties in the wall, was the actual objective, then there is no abuse of process. 

See Jones, 369 Mass. at 391; Silvia, 35 Mass. App. Ct. at 454-55. 

53. 477 Harrison cannot carry its burden to show JACE filed the Wall Case for an 

ulterior purpose by showing only that the JACE Parties used process to vex, annoy, or harass 477 

Harrison. See Psy-Ed Corp., 459 Mass. at 713-14. 

54. Finding that the filing of the Wall Case was not groundless is evidence that the 

process was not used for an ulterior purpose. 

55. There is no evidence that the Wall Case was groundless. 

56. Rather, 477 Harrison must show that JACE filed the Wall Case to gain some 

collateral advantage not properly involved in the proceeding itself; in other words, a form of 

extortion. See Cohen v. Hurley, 20 Mass. App. Ct. 439,442 (1985). 

57. Whether JACE had grounds to file the Wall Case is relevant to assessing whether 

the JACE Parties had an ulterior purpose. See Millennium Equity Holdings, 456 Mass. at 637. 

58. Whether JACE had a basis in fact or law to file the Wall Case is evidence you 

must consider in analyzing whether the JACE Parties had an ulterior purpose in using this 

process. 

59. That JACE won the Wall Case means JACE had grounds to file that case. 

60. In considering whether JACE had an ulterior purpose in filing the Wall Case, you 

may consider the evidence, including the following: 
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a. The JACE building is tied into the north wall of the 4 77 Harrison building 

by 20 beams 

b. The building on the JACE property is the same building that was located 

on the property when the Indenture was entered into 

c. The opinion of Attorney Kathleen O'Donnell in her affidavit regarding the 

rights of the JACE property under the Indenture provided notice to JACE 

of JACE's rights under the Indenture. 

d. 4 77 Harrison's plans for the redevelopment of its property included the 

installation of windows on the second floor of the north wall in the area in 

which JACE had a property right 

e. All information known to JACE and/or Arthur Leon at the time the Wall 

Case was filed. 

f. The trial court in the Wall Case determined that the JACE property would 

be adversely affected by the removal of the north wall of 477 Harrison's 

property at the second floor. 

61. If you find that the purpose of the Wall Case was to declare the parties' respective 

rights under the Indenture, you must find that the Wall Case was not an abuse of process. 

62. If you find that a purpose of the Wall Case was to declare the parties' respective 

rights under the Indenture, you must find that the Wall Case was not an abuse of process. 

63. Even if you find that JACE possessed an improper motive for filing the Wall 

Case, if you find JACE also filed the Wall Case for the purpose of seeking a declaration of the 

rights of the parties in the wall, there was no abuse of process. 
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64. "[I]f process is employed for its intended legal purpose, there can be no abuse of 

process even if the person also possessed an improper motive." Pan American Airways, Corp. 

v. Barnes, C.A. No. 04-10515-JLT, 2005 U.S. Dist. LEXIS 53723 at*9 (D. Mass. Oct. 19, 

2005). 

2015 Zoning Appeal 

65. 477 Harrison must prove that JACE filed the 2015 Zoning Appeal for an ulterior 

or illegitimate purpose. That means 4 77 Harrison must show JACE filed the 2015 Zoning 

Appeal to accomplish some ulterior purpose for which a zoning appeal was not designed or 

intended or that was not a legitimate purpose for a zoning appeal. See Psy-Ed Corp., 459 Mass. 

at 713; Ladd v. Polidoro, 424 Mass. 196, 198 (1997); Datacomm Interface, Inc. v. 

Computerworld, Inc., 396 Mass. 760, 775 (1986); Beecy v. Pucciarelli, 387 Mass. 589,595 

(1982); Wodinsky v. Kettenbach, 86 Mass. App. Ct. 825, 836 (2015). 

66. If the stated objective of the 2015 Zoning Appeal, to challenge the basis for the 

Boston Board of Appeal's approval of the variances that 477 Harrison was seeking, was the 

actual objective, then there is no abuse of process. See Jones, 369 Mass. at 391; Silvia, 35 Mass. 

App. Ct. at 454-55. 

67. 477 Harrison cannot carry its burden to show JACE filed the 2015 Zoning Appeal 

for an ulterior purpose by showing only that the JACE Parties used process to vex, annoy, or 

harass 477 Harrison. See Psy-Ed Corp., 459 Mass. at 713-14. 

68. Finding that the filing of the 2015 Zoning Appeal was not groundless is evidence 

that the process was not used for an ulterior purpose. 

69. There is no evidence that the 2015 Zoning Appeal was groundless. 

70. The fact that JACE lost the 2015 Zoning Appeal is not evidence that the appeal 

was groundless. 
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71. Rather, 477 Harrison must show that JACE filed the 2015 Zoning Appeal to gain 

some collateral advantage not properly involved in the proceeding itself; in other words, a form 

of extortion. See Cohen v. Hurley, 20 Mass. App. Ct. 439,442 (1985). 

72. Whether JACE had grounds to file the 2015 Zoning Appeal is relevant to 

assessing whether the JACE Parties had an ulterior purpose. See Millennium Equity Holdings, 

456 Mass. at 637. 

73. Whether JACE had a basis in fact or law to file the 2015 Zoning Appeal is 

evidence you must consider in analyzing whether the JACE Parties had an ulterior purpose in 

using this process. 

74. Even if 477 Harrison proves that JACE knew or should have known the 2015 

Zoning Appeal was groundless, 4 77 Harrison still has to prove the existence of an ulterior 

purpose. See Psy-Ed Corp., 459 Mass. at 713; Beecy, 387 Mass. at 596; Wodinsky, 86 Mass. 

App. Ct. at 836; Bednarz v. Bednarz, 27 Mass. App. Ct. 668, 673 (1989). 

75. In considering whether JACE had an ulterior purpose in filing the 2015 Zoning 

Appeal, you may consider the evidence, including the following: 

a. The legal standard for granting a variance 

b. An abutter's presumptive standing to appeal a decision of the Board of 

Appeals 

c. The Agreement for Judgment entered in the 2012 Zoning Appeal 

d. 477 Harrison's ability to finance the cost of constructing the as-of-right 

project 

e. 4 77 Harrison's ability to make reasonable use of its property without a 

vanance 
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f. All information known to JACE and/or Arthur Leon at the time the 2015 

ZBA Appeal was filed. 

76. If you find that the purpose of the 2015 Zoning Appeal was to appeal the zoning 

relief 477 Harrison obtained from the Boston Board of Appeal, you must find that the 2015 

Zoning Appeal was not an abuse of process. 

77. If you find that a purpose of the 2015 Zoning Appeal was to appeal the zoning 

relief 477 Harrison obtained from the Boston Board of Appeal, you must find that the 2015 

Zoning Appeal was not an abuse of process. 

78. Even if you find that JACE possessed an improper motive for filing the 2015 

Zoning Appeal, if you find JACE also filed the 2015 Zoning Appeal to appeal the zoning relief 

477 Harrison obtained from the Boston Board of Appeal, there was no abuse of process. 

79. "[I]f process is employed for its intended legal purpose, there can be no abuse of 

process even if the person also possessed an improper motive." Pan American Airways, Corp. 

v. Barnes, C.A. No. 04-10515-JLT, 2005 U.S. Dist. LEXIS 53723 at*9 (D. Mass. Oct. 19, 

2005). 

Application for Criminal Complaint 

80. 477 Harrison must prove that Arthurs Leon filed the application for criminal 

complaint against 4 77 Harrison or John Holland in his capacity as a representative of 4 77 

Harrison. If the application for criminal complaint was filed against John Holland in his capacity 

as a representative of Holland Construction, you must find for the JACE Parties on this issue. 

81. Even if you find that the application for criminal complaint was filed against John 

Holland in his capacity as a representative of 4 77 Harrison, 4 77 Harrison must prove that Arthur 

Leon filed the application for criminal complaint for an ulterior or illegitimate purpose. That 

means 4 77 Harrison must show Arthur Leon filed the application for criminal complaint to 
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accomplish some ulterior purpose for which an application for a criminal complaint was not 

designed or intended or that was not a legitimate purpose for an application for a criminal 

complaint. See Psy-Ed Corp., 459 Mass. at 713; Ladd v. Polidoro, 424 Mass. 196, 198 (1997); 

Datacomm Interface, Inc. v. Computerworld, Inc., 396 Mass. 760, 775 (1986); Beecy v. 

Pucciarelli, 387 Mass. 589, 595 (1982); Wodinsky v. Kettenbach, 86 Mass. App. Ct. 825, 836 

(2015). 

82. If the stated objective of the application for a criminal complaint, to protect 

JACE's property from trespassing by Holland Construction, was the actual objective, then there 

is no abuse of process. See Jones, 369 Mass. at 391; Silvia, 35 Mass. App. Ct. at 454-55. 

83. 477 Harrison cannot carry its burden to show Arthur Leon filed the application for 

a criminal complaint for an ulterior purpose by showing only that Arthur Leon used process to 

vex, annoy, or harass 477 Harrison. See Psy-Ed Corp., 459 Mass. at 713-14. 

84. Rather, 477 Harrison must show that Arthur Leon filed the application for 

criminal complaint to gain some collateral advantage not properly involved in the proceeding 

itself; in other words, a form of extortion. See Cohen v. Hurley, 20 Mass. App. Ct. 439,442 

(1985). 

85. Whether Arthur Leon had grounds to file the application for criminal complaint is 

relevant to assessing whether the JACE Parties had an ulterior purpose. See Millennium Equity 

Holdings, 456 Mass. at 637. 

86. Whether Arthur Leon had a basis in fact or law to file the application for criminal 

complaint is evidence you must consider in analyzing whether the JACE Parties had an ulterior 

purpose in using this process. 
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87. Even if 477 Harrison proves that Arthur Leon knew or should have known the 

application for criminal complaint was groundless, 4 77 Harrison still has to prove the existence 

of an ulterior purpose. See Psy-Ed Corp., 459 Mass. at 713; Beecy, 387 Mass. at 596; Wodinsky, 

86 Mass. App. Ct. at 836; Bednarz v. Bednarz, 27 Mass. App. Ct. 668, 673 (1989). 

88. In considering whether Arthur Leon had an ulterior purpose in filing the 

application for criminal complaint, you may consider the evidence, including the following: 

a. Holland Construction was conducting the work on the north wall of its 

property 

b. The manner and length of time Holland Construction had been using the 

roof of the JACE Property for staging and other construction-related 

activities 

c. The email communications between Arthur Leon and John Holland as the 

President of Holland Construction regarding Holland Construction's 

continued presence on the roof of the JACE property 

d. Holland Construction's failure to remove staging and other items from the 

roof of the JACE property by the date Holland Construction stated its use 

of the roof of the JACE property would be completed 

e. The photographs demonstrating Holland Construction's use of the JACE 

property as well as the debris left on the roof of the JACE property 

f. The advice Arthur Leon received from the police department before filing 

the application for criminal complaint 
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89. If you find that the purpose of the application for criminal complaint was to 

prevent Holland Construction from continuing to trespass on the JACE Parties' property, you 

must find that the application for criminal complaint was not an abuse of process. 

90. If you find that a purpose of the application for criminal complaint was to prevent 

Holland Construction from continuing to trespass on the JACE Parties' property, you must find 

that the application for criminal complaint was not an abuse of process. 

91. Even if you find that Arthur Leon possessed an improper motive for filing the 

application for a criminal complaint, if you find Arthur Leon also filed the application for a 

criminal complaint to prevent Holland Construction from continuing to trespass on the JACE 

Parties' property, there was no abuse of process. 

92. "[I]f process is employed for its intended legal purpose, there can be no abuse of 

process even if the person also possessed an improper motive." Pan American Airways, Corp. 

v. Barnes, C.A. No. 04-10515-JLT, 2005 U.S. Dist. LEXIS 53723 at*9 (D. Mass. Oct. 19, 

2005). 

Abuse of Process - Damages 

93. Even if you find that 477 Harrison has proven that the JACE Parties had an 

ulterior purpose in filing the 2012 Zoning Appeal, you must find for the JACE Parties unless 477 

Harrison proves by a preponderance of the evidence that it suffered damages as a result of the 

filing of the 2012 Zoning Appeal. See Jones, 369 Mass. at 389. 

94. 477 Harrison must prove that any damages it claims to have suffered were the 

"natural and probable consequences" of the filing of the 2012 Zoning Appeal. Millennium 

Equity Holdings, LLC, 456 Mass. at 645 (internal quotation marks and citation omitted). 

95. 477 Harrison must prove its damages with a reasonable degree of certainty; 

damages cannot be speculative. See Steele v. Kelley, 46 Mass. App. Ct. 712, 741 n.28 (1999). 
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2012 Zoning Appeal 

96. For 477 Harrison to meet its burden of proof, 477 Harrison must prove it suffered 

lost profits as a result of the filing of the 2012 Zoning Appeal; that is, it is necessary to consider 

both 477 Harrison's alleged increased costs and any increased revenue and/or value it received. 

See, e.g., Ridy Smith Pontiac, Inc. v. Subaru of New England, Inc., 14 Mass. App. Ct. 396,426 

(1982); see also Empire Today, LLC v. Nat'! Floors Direct, Inc., 788 F. Supp. 2d 7, 18-19 (D. 

Mass. 2011). 

97. In considering whether 4 77 suffered damages as a result of an abuse of process 

based on the 2012 Zoning Appeal, you may consider the evidence, including the following: 

a. The changes in the market over the period September 2013 through June 

2019 in the South End 

b. The changes in the market value of the commercial unit over the period 

September 2013 through June 2019 

c. The changes in the market value of the residential units on floors 3-5 over 

the period September 2013 through June 2019 

d. The changes in the market value of the penthouse units over the period 

September 2013 through June 2019 

e. 477 Harrison's reservation of the right to redevelop the second floor for 

residential use for a period of 25 years. 

98. JACE cannot be liable for 477's alleged damages based on John Holland's 

mistaken belief that he could do an as ofright project if JACE filed the 2012 ZBA appeal. 

99. You may not consider Mr. Holland's testimony about what he projected or 

expected to receive from sales of the units at 477 Harrison's property. 

Wall Case 
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100. Even if you find that 477 Harrison has proven that the JACE Parties had an 

ulterior purpose in filing the Wall Case, you must find for the JACE Parties unless 477 Harrison 

proves by a preponderance of the evidence that it suffered damages as a result of the filing of the 

Wall Case. See Jones, 369 Mass. at 389. 

101. 4 77 Harrison must prove that any damages it claims to have suffered were the 

"natural and probable consequences" of the filing of the Wall Case. Millennium Equity 

Holdings, LLC, 456 Mass. at 645 (internal quotation marks and citation omitted). 

102. 477 Harrison must prove its damages with a reasonable degree of certainty; 

damages cannot be speculative. See Steele v. Kelley, 46 Mass. App. Ct. 712, 741 n.28 (1999). 

103. For 4 77 Harrison to meet its burden of proof, 4 77 Harrison must prove it suffered 

lost profits as a result of the filing of the Wall Case; that is, it is necessary to consider both 4 77 

Harrison's alleged increased costs and any increased revenue and/or value it received. See, e.g., 

Ricky Smith Pontiac, Inc. v. Subaru of New England, Inc., 14 Mass. App. Ct. 396,426 (1982); 

see also Empire Today, LLC v. Nat'! Floors Direct, Inc., 788 F. Supp. 2d 7, 18-19 (D. Mass. 

2011). 

104. In considering whether 4 77 Harrison suffered damages as a result of an abuse of 

process based on the Wall Case, you may consider the evidence, including the following: 

a. The changes in the market value of the commercial unit over the period 

September 2013 through June 2019 

b. The cost of building out the second floor for commercial use as compared 

to the cost of building out the second floor for residential use 

c. 477 Harrison's reservation of the right to redevelop the second floor for 

residential use for a period of 25 years 
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d. 477 Harrison's knowledge of the existence of the Indenture at the time it 

developed its plans to install windows on the second floor of the north 

wall 

e. The existence of an easement in the north wall of the 4 77 Harrison 

property running in favor of the JACE Parties' property 

f. 4 77 Harrison has no legal right to demolish the portion of the north wall in 

which the JACE Parties have an easement for so long as the building on 

the JACE Parties' property remains standing. 

105. JACE cannot be liable for any alleged damages by 477 Harrison as a result of 477 

Harrison's reliance on any information it received from its title company about the continuing 

existence of the easement in the wall. 

106. I instruct you that you cannot find that 477 Harrison suffered any damages as a 

result of the Wall Case since 4 77 did not have the legal right to tear down the second floor 

2015 Zoning Appeal 

107. Even if you find that 477 Harrison has proven that the JACE Parties had an 

ulterior purpose in filing the 2015 Zoning Appeal, you must find for the JACE Parties unless 477 

Harrison proves by a preponderance of the evidence that it suffered damages as a result of the 

filing of the 2015 Zoning Appeal. See Jones, 369 Mass. at 389. 

108. 477 Harrison must prove that any damages it claims to have suffered were the 

"natural and probable consequences" of the filing of the 2015 Zoning Appeal. Millennium 

Equity Holdings, LLC, 456 Mass. at 645 (internal quotation marks and citation omitted). 

109. 477 Harrison must prove its damages with a reasonable degree of certainty; 

damages cannot be speculative. See Steele v. Kelley, 46 Mass. App. Ct. 712, 741 n.28 (1999). 
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110. 4 77 Harrison has the burden of proving it suffered lost profits as a result of the 

filing of the 2015 Zoning Appeal; that is, it is necessary to consider both 477 Harrison's alleged 

increased costs and any increased revenue and/or value it received. See, e.g., Ricky Smith 

Pontiac, Inc. v. Subaru of New England, Inc., 14 Mass. App. Ct. 396,426 (1982); see also 

Empire Today, LLC v. Nat'! Floors Direct, Inc., 788 F. Supp. 2d 7, 18-19 (D. Mass. 2011). 

111. In considering whether 4 77 suffered damages as a result of an abuse of process 

based on the 2015 Zoning Appeal, you may consider the evidence, including the following: 

a. The changes in the market over the period September 2013 through June 

2019 in the South End 

b. The changes in the market value of the penthouse units over the period 

September 2013 through June 2019. 

Application for Criminal Complaint 

112. Even if you find that 477 Harrison has proven that Arthur Leon had an ulterior 

purpose in filing the application for criminal complaint, you must find for the JACE Parties 

unless 477 Harrison proves by a preponderance of the evidence that it suffered damages as a 

result of the filing of the application for criminal complaint. See Jones, 369 Mass. at 389. 

113. 477 Harrison must prove that any damages it claims to have suffered were the 

"natural and probable consequences" of the filing of the application for criminal complaint. 

Millennium Equity Holdings, LLC, 456 Mass. at 645 (internal quotation marks and citation 

omitted). 

114. 477 Harrison must prove its damages with a reasonable degree of certainty; 

damages cannot be speculative. See Steele v. Kelley, 46 Mass. App. Ct. 712, 741 n.28 (1999). 

115. The only damages 477 Harrison could possibly have incurred in connection with 

the application for a criminal complaint were the attorneys' fees it voluntarily paid on behalf of 
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Holland Construction in defending the application for criminal complaint. See Millennium 

Equity Holdings, LLC, 456 Mass. at 645-46. 

116. In considering whether 4 77 Harrison suffered damages as a result of an abuse of 

process based on the application for criminal complaint, you may consider the evidence, 

including the following: 

a. Whether 477 Harrison had any obligation to defend the application for 

criminal complaint which was brought against Holland Construction and 

John Holland as he is the President of Holland Construction. 

b. Whether 477 Harrison had any obligation to pay the legal fees in 

defending the application for criminal complaint which was brought 

against Holland Construction and John Holland as he is the President of 

Holland Construction. 
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LITIGATION PRIVILEGE 

117. "[S]tatements by a party, counsel or witness in the institution of, or during the 

course of, a judicial proceeding are absolutely privileged provided such statements relate to that 

proceeding." Sriberg v. Raymond, 370 Mass. 105, 108 (1976). 

118. The litigation privilege precludes a party from being liable for "communications 

made by a party, witness, or attorney in connection with judicial proceedings or contemplated 

litigation." Bassichis v. Flores, 490 Mass. 143, 144 (2022). 

119. "The privilege applies regardless of malice, bad faith, or any nefarious motives .. 

. so long as the conduct complained of has some relation to the litigation." Bassichis, 490 Mass. 

at 150. 

120. Statements made in the preparation of and in the course of litigation may not be 

used as evidence of misconduct. See Nnodim v. US. Bank Tr. Ass 'n, 703 F. Supp. 3rd 296, 305-

306 (2023). 

121. I instruct you that any statements made by and/or actions taken by the JACE 

Parties or their attorneys in contemplation of or in connection with the 2012 Zoning Appeal are 

absolutely privileged by the litigation privilege and may not be a basis for liability. 

122. I instruct you that any statements made by and/or actions action taken by the 

JACE Parties or their attorneys in contemplation of or in connection with the Wall Case, 

including, but not limited to, seeking an injunction, are absolutely privileged by the litigation 

privilege and may not be a basis for liability. 

123. I instruct you that any statements made by and/or actions taken by the JACE 

Parties or their attorneys in contemplation of or in connection with the 2015 Zoning Appeal are 

absolutely privileged by the litigation privilege and may not be a basis for liability. 
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124. I instruct you that any statements made by and/or actions taken by Arthur Leon in 

contemplation of or in connection with the application for a criminal complaint are absolutely 

privileged by the litigation privilege and may not be a basis for liability. 

- 27 -



App.206

Date Filed 5/5/2025 12:00 AM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

ADDITIONAL DEFENSES 
(AL TERL~ATIVE REQUEST) 

(FOR EACH USE OF PROCESS WHICH IS NOT CONSTITUTIONALLY 
PROTECTED EITHER AS A MATTER OF LAW OR AS A MATTER OF FACT) 

Waiver 

1 25. "Waiver may occur by an express and affirmative act, or may be inf erred by a 

party's conduct, where the conduct is consistent with and indicative of an intent to relinquish 

voluntarily a particular right [such] that no other reasonable explanation of [the] conduct is 

possible." KACI; Inc. v. Rubin, 62 Mass. App. Ct. 689, 695 (2004) (internal quotations 

removed). 

126. If you find that 477 Harrison's entering into the Agreement for Judgment to 

resolve the 2012 Zoning Appeal constitutes an affirmative act by 477 Harrison to voluntarily 

relinquish all relief sought under the ZBA decision at that time, November 7, 2013, then 477 

Harrison is barred from basing its abuse of process claim on the 2012 Zoning Appeal. 

127. In entering into the Agreement for Judgment to resolve the 2012 Zoning Appeal, 

477 Harrison agreed that JACE and 477 Harrison could continue to assert their respective claims 

in the Wall case, therefore 4 77 Harrison is barred from basing its abuse of process claim on the 

Wall Case. 

128. In entering into the Agreement for Judgment to resolve the 2012 Zoning Appeal, 

477 Harrison agreed that JACE retained the right to challenge any future zoning relief sought by 

4 77 Harrison, therefore 4 77 Harrison is barred from basing its abuse of process claim on the 

2015 Zoning Appeal. 

Estoppel 

129. "Quasi estoppel precludes a party from subsequently repudiating an action to 

which he had previously manifested his assent, and from which assent he thereby 
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benefited." Uccello v. Gold'n Foods, Inc., 325 Mass. 319,325, (1950), see also 31 

C.J.S. Estoppel and Waiver§ 123 (1996) ("Where one having the right to accept or reject a 

transaction takes and retains benefits thereunder, he ratifies the transaction, is bound by it, and 

cannot avoid its obligation or effect by taking a position inconsistent with it."). 

130. If you find that 477 Harrison in the Agreement for Judgment voluntarily resolved 

the 2012 Zoning Appeal, then you must find that 477 Harrison is barred from seeking damages 

from the JACE Parties for bringing the 2012 Zoning Appeal. 

131. If you find that 4 77 Harrison in the Agreement for Judgment it signed 

acknowledged the JACE Parties' right to continue the Wall Case and/or to challenge any zoning 

relief 4 77 Harrison sought in the future, you must find that 4 77 Harrison is barred from seeking 

damages from the JACE Parties for bringing the Wall Case and the 2015 Zoning Appeal. 

Failure to Mitigate Damages 

132. "A party injured by a tort [ such as abuse of process] has a duty to use reasonable 

care to minimize the damages." Brian v. B. Sopkin & Sons, Inc., 314 Mass. 180, 183 (1943). 

133. If you find that 477 Harrison failed to take actions to minimize its damages, then 

you cannot find the JACE Properties responsible for any damages 477 Harrison failed to 

mm1m1ze. 
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COMMONWEAL TH OF MASSACHUSETTS 
TRIAL COURT 

~--· ~.-~ rUFFrK,SS 

~ ~~ }4nakusoNAVE.,LLC l 
~ ~ Plamtiff, s 

V. ) 

~ . ~JACE OSTON, LLC ~ 
\ • ~ IDefendants. ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. J 5-0829-B 

1. "-and ARTHUR LEON, ) 

• ~~----.---------) 

,
~ ,·,-_ , ·\,. I DEFENDANTS' MOTION FOR DIRECTED VERDICT 
'\} ~~ AT CLOSE OF ALL EVIDENCE 

i..:; rursuant to Mass. R. Civ. P. S0(a), Defendants JACE Boston, LLC ("JACF') and Arthur 
- I 

\J • Leon eieon,'' and together with JACE, the "JACE Parties") respectfully request that the Court 

-• i;~ en r a birected verdict in their favor and !ttrninst Plaintiff 477 Harrison Ave., LLC ('''477 . I . -e-

• ~ . arrisoti"). 1 As grounds for this motion, the JACE Parties state that (1) after the ciose of all 

i ~ ~ \flevidenJ there is insufficient evidence liom which the jury can enter a verdict in favor of 4 77 

~ Harrisof. with respect to its claim for abuse of process (Count!); (2) the litigation privilege bars 

~ ~ 477 Hariison from holding the JACE Parties liable based on, and/or to use as evidence of i ~ rongdting, statements made by the JACE Parties and/or their couns::l in the contemplation of, 

" i . ~instituti.\n of, and/or during litigation; and (3) the JACE Parties are entitled lo judgment as a 

~ r J law because 477 Hmison's claims are based on the JACE Parties' legitimate exercise 

l 1 Ir April 30, 202S, Ibo JACE Parties brought • motion for directed verdict pursuant to 
., ~ ~, Mass. R., Civ. P. S0(a) after 477 Harrison rested. The Court denied JACE Parties' Motion for 
~ Directed ]Verdict at the Close of Plaintiff's Case. 

i~~ 
4936-0308-1021 

I 



05/09/2025 Defendants Jace Boston LLC, Arthur Leon’s Motion for Directed 
Verdict At Close Of All Evidence Endorsement: Motion is denied. 
When the evidence is viewed in the light most favorable to 
nonmovant a reasonable jury could find all elements of the abuse of 
process have been satisfied. dated (5/5/25) Notice Sent 5/12/25 
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can be another piece of process (phonetic at 

10:18:58), given the person possessed an improper 

motive. I'll have to think about that and review that 

case. 

MR. FURMAN: Okay. Thank you, Your Honor. 

There are a number of requests that we've asked 

for in our request for instructions that we do want to 

preserve our rights regarding, Your Honor, so shall I 

briefly speak to that, or should I --

THE COURT: Why don't you identify them, the ones 

that you want me to put in 

MR. FURMAN: Okay. 

THE COURT: -- by number, because they may 

already be included, some of them may not. There are 

recent ones that 

MR. FURMAN: Right, a bunch are not, Your Honor. 

So Request 119 deal with the --

THE COURT: Constitutional rights. 

MR. FURMAN: -- constitutional rights. 

THE COURT: That's denied. 

MR. FURMAN: And then if those are not given, 

Your Honor, then we were suggesting at least the 

instructions in 20 to 24 should be given. 

THE COURT: That's the no reasonable basis in 

fact, the law on our side. 
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language in there, haven't we, without specifying it 

for any particular process, they can consider his 

state of mind. 

MR. GOLOBOY: Yeah. I think that's what it is. 

We just (indiscernible -- away from microphone at 

10:24:31). 

THE COURT: Right. We actually improved it for 

the Defendant in that respect, but I understand you're 

making a specific request for me to put language in 

that deals with the actual process involved here. I'm 

going to deny that. I think the jury can figure that 

out, and that's as to all the different processes that 

were issued. 

MR. FURMAN: What about 43, Your Honor? Sorry. 

THE COURT: Forty-three? Well, we avoided all 

the groundlessness, now we're going back down that 

direction towards -- I really the question is ulterior 

purpose, and we have Let me just read the language 

we have in there for you. ~rf there's evidence that 

the Defendant believed there were legitimate grounds 

filing the legal process then that may be relevant for 

showing there was no ulterior motive." I mean that 

encapsulates, I think, really well your position. 

MR. FURMAN: Well, the difference is objective 

and subjective. 
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THE COURT: Right. So if we're going to get into 

the objective, I'm denying it. 

MR. FURMAN: Okay. So I'll just need to make an 

adjustment. 

THE COURT: Sure. For all purposes on the 

record, objectiveness I'm denying. 

MR. FURMAN: Okay. I think we've already talked 

about number 50. 

THE COURT: Yes, and I'm going to look at that. 

MR. DUNBAR: Your Honor, can I just address 

number 50 while you're thinking about it? 

THE COURT: Sure. 

MR. DUNBAR: I happened to read the case. First 

of all, it's unreported. But second of all, the quote 

that they want to use references a footnote, Footnote 

21, and if you look at Footnote 21, that's actually 

the reported Massachusetts case, and you have that 

exact language in your instructions already. So 

Footnote 21 --

THE COURT: So I have 

MR. DUNBAR: You have the correct statement of 

the law from the Massachusetts reported case on page 

4, the last sentence. You'll find that in Footnote 21 

of the Pan American Airways unreported case. 

THE COURT: All right. 
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BC 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON AVE., LLC 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

____________ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

PLAINTIFF, 477 HARRISON AVE., LLC'S, PROPOSED FINDINGS OF FACT AND 
RULINGS OF LAW ON ITS G.L. C. 93A, §11 CLAIM AGAINST 

JACE BOSTON, LLC AND ARTHUR LEON 

Pursuant to this Court's May 6, 2025 Order, after the jury returned its verdict on 477 

Harrison's Abuse of Process Claim against the Defendants, Jace Boston, LLC ("Jace") and 

Arthur Leon, 477 Harrison Ave., LLC ("477 Harrison") submits the following Proposed Findings 

of Fact and Rulings of Law regarding its G.L. c. 93A claim: 

I. PROPOSED FINDINGS OF FACT 

1. John Holland's trial testimony was credible. See Trial Testimony of John 

Holland. 

2. Richard Leon's trial testimony was credible. See Trial Testimony of Richard 

Leon. 

3. Christopher Basile's trial testimony was credible. See Trial Testimony of 

Christpher Basile. 

1 
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4. Arthur Leon's trial testimony was not credible. See Trial Testimony of Arthur 

Leon and contrast Trial Testimony of John Holland, Richard Leon and Christopher Basile, and 

Trial Exhibits. 

5. The jury found the Defendants liable for abuse of process. See Special Verdict 

Form. 

6. The jury found that the Defendants commenced the 2012 Zoning Appeal, the 

2015 Zoning Appeal and the Application for Criminal Complaint for ulterior or illegitimate 

purposes causing $5,801,550.00 in damages to 477 Harrison. See Special Verdict Form. 

7. Arthur Leon and Jace acted in a business context. See e.g., Trial Exhibits 27-29, 

31-33, 150, 151 and general trial testimony. 

8. Arthur Leon and Jace interfered with trade or commerce. See Trial Testimony of 

John Holland, April 24, 2025 at pp. 79:7-12; 114:16:25-118:1; see also Trial Exhibits 23 at p. 

104, 110,112-113,115, 90-92. 

9. Arthur Leon and Jace engaged in unfair and deceptive business practices. 

10. Arthur Leon and Jace acted willfully and knowingly. See Special Verdict Form, 

Questions la, le, and Id (jury holding that the Defendants filed the 2012 Zoning Appeal, 2015 

Zoning Appeal and Application for Criminal Complaint "with an ulterior or illegitimate 

purpose."). 

A. Mr. Leon the Real Estate Developer. 

11. Mr. Leon owns or controls real estate holdings valued in the tens of millions of 

dollars through multiple single purpose entities, including Jace. See Arthur Leon Trial 

Testimony, May 1, 2025 at pp. 103:12-16, 105:10-25; see also Trial Exhibits 7-9. 

2 
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12. Each of these single purpose entities' Certificates of Organization, including 

Jace's Certificate of Organization, states that "[t]he business of the company is to own, manage, 

rent, buy, sell, and develop real property and to engage in any lawful activity for which a limited 

liability company may be formed under the laws of Massachusetts." See Trial Exhibits 7-9. 

13. The business purpose of each of Mr. Leon's single purpose entities is the same as 

the business purpose of 477 Harrison Ave., LLC. See Trial Exhibits 7-9, 20; see also Trial 

Testimony of Arthur Leon, May 1, 2025 at p. 106:10-13. 

14. On May 21, 2012, Mr. Leon's son, James, submitted a letter to the ZBA stating, 

"30 years ago we were the ones who started developing in the area, adding retail store fronts in 

our building on Washington Street. 10 Years [sic] ago we built the first successful restaurant in 

the area, on Washington St., when everyone said that a restaurant wouldn't survive unless it was 

on Tremont St. Now there are 20 restaurants in the area." See Trial Exhibit 34. 

15. At the May 22, 2012 ZBA hearing, Mr. Leon referred to himself as a developer. 

See Trial Testimony of Arthur Leon (impeachment with deposition transcript) May 1, 2025 at pp. 

127:7-128:25. 

16. In or around 1999, Mr. Leon re-developed 1222 Washington Street where he 

served as the Engineer and his company E.G Leon served as the general contractor. See Trial 

Exhibit 148; see also Trial Testimony of Arthur Leon, May 1, 2025 at p. 107:1:108:20. 

17. In 2011, Mr. Leon invested $50,000 in an LLC controlled by Ted Raymond for 

the redevelopment of a property located on Broad Street in Boston. See Trial Testimony of 

Arthur Leon, May 1, 2025 at p. 115:5-9. 

18. In 2010, Mr. Raymond met with the BRA and Old Dover neighborhood 

Association and provided plans for the potential redevelopment of 1234 Washington Street to 

3 
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Mr. Leon depicting hundreds of units and the current building tom down. See Trial Testimony of 

Arthur Leon, May 1, 2025 at 16:17-17-13; see also Trial Testimony of John Holland, April 23, at 

p. 134:11-22; April 30, 2025 at p. 53:6-56:12; see also Trial Exhibit 10 and 119. 

B. Mr. Leon's public statements regarding his intention to personally develop 1234 
Washington Street. 

19. On or about December 20, 1999, Mr. Leon caused a letter to be sent to the 

developers of an abutting property 485-495 Harrison Avenue stating: 

Mr. Leon would like to make you aware of his plans to improve and develop his property, 
which plans will change both the height and perhaps the dimensions of Mr. Leon's 
property. Mr. Leon's intent is to develop his property to the maximum height he is 
allowed pursuant to the zoning laws or any special permit and/or variance he may be 
granted. Any windows which are installed on the side facing Mr. Leon's property will be 
blocked by Mr. Leon's development. 

See Trial Exhibit 149. 

20. In 2005, Mr. Leon submitted a written statement, stating "[w]ith the changes in 

the neighborhood, the highest and best use of the property [1234 Washington Street] today is for 

residential. Eventually, I expect to move my business and develop the site for residential use." 

See Trial Testimony of Arthur Leon, May 1, 2025 at p. 114:4-10. 

21. During discussions with John Holland in 2012, Mr. Leon told John Holland he 

intended to develop 1234 Washington Street, including that he intended to construct a building 

that was 80 feet tall. See Trial Testimony of John Holland, April 23, 2025 at pp. 136:19-137:20; 

131:6-25; see also Trial Exhibit 126 at pp. 3, 5. 

22. In these meetings, Mr. Leon demanded that 477 Harrison delay its development 

plans by a year so that he could prepare his development plans and go first. See Trial Exhibit 

126 at pp. 3, 5. 
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23. In these meetings, Mr. Leon demanded that 4 77 Harrison re-design its proposed 

project to remove all windows and balconies overlooking 1234 Washington Street to prevent the 

creation of views overlooking his property. See Trial Testimony of John Holland, April 23, 2025 

at p. 131:6-25. 

24. On March 10, 2012, Arthur Leon and James Leon wrote to John Holland, "[w]e 

are concerned about the impact on the future condo owners [ at 4 77 Harrison] when we build up 

to the property line and block their windows. We are also concerned about the impact on our 

ability to develop our property." See Trial Exhibit 126 at pp. 3-4. 

25. Mr. Leon did not express any objection to Mr. Holland, the BRA, or the ZBA to 

the plans presented at Old Dover or in the Application for Small Project review based on any 

alleged violation of his easement rights. See Trial Testimony of John Holland, April 24, 2025 

36:4-19; see also Trial Testimony of Arthur Leon, May 2, 2025 at pp. 357:39-10; see also Trial 

Exhibits 27-29, 31-33. 

26. As of May 7, 2012, Mr. Leon knew that 477 Harrison needed "to get into 

construction in August 2012 and be completed by September 2013." See Trial Exhibit 128. 

27. In April and May 2012, Mr. Leon hired Kamran Zahedi ofUrbanica, as his 

development manager, Attorney Kevin Joyce a permitting specialist, and Edward O'Donnell of 

Waypoint. See Trial Exhibits 27-29, 31-33. 

28. As of May 10, 2012, Mr. Leon had decided that he would appeal any variances 

granted by the ZBA. See Trial Exhibit 150. 

29. On May 10, 2012, the principal ofUrbanica, Inc., Kamran Zahedi, e-mailed Mr. 

Leon's attorney, Kevin Joyce, stating: "In case you meet Mr. Fitzgerald or any one from BRA. 

Please relay the message that if BRA and ZBA approve the abutter's plan Mr. leon [sic] will 
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appeal and the case will end up in court for years. we strongly recommend the BRA delay the 

approval till Mr. leon [sic] shows good progress on his part." See Trial Exhibit 150. 

30. Between May 10, 2012 and May 21, 2012, Mr. Leon and his counsel, Kevin 

Joyce, collectively submitted six ( 6) separate letters to the BRA and the ZBA stating that Mr. 

Leon intended to convert his property into a residential or mixed use development and that he 

was working with Urbanica, Inc., to prepare a submission to the BRA to request "Large Project 

Review." See Trial Exhibits 27-29, 31-33. 

31. Mr. Leon's May 21, 2012 letter to the ZBA states, "if the Harrison Avenue Project 

is approved it will prohibit me from proceeding with my plans to convert the existing 

manufacturing facility into a mixed-use development." See Trial Exhibit 33 at p. 1. 

C. Mr. Leon Declares 477 Harrison will go Bankrupt and he will buy the Property 
From the Bank. 

32. In January 2012, Arthur Leon spoke to his cousin, Richard Leon, and asked him 

to look into Holland's financing because it/he had overpaid for the building by paying $7 million 

and that Holland would go bankrupt and lose the building to the bank and that he [ Arthur Leon] 

would purchase 477 Harrison Avenue from the bank for "half the price." See Trial Testimony of 

Richard Leon, April 29, 2025 at pp. 19:1-20:17. 

33. Prior to January 2012, Arthur Leon had consulted with Rick Leon regarding offers 

and proposed developments for 1234 Washington Street. See Trial Testimony of Richard Leon, 

April 29, 2025 at pp. 17:17-18:25. 

34. Prior to his discussion with Rick Leon, the realtor for the owner of 477 Harrison 

spoke with Arthur Leon's son, James Leon, and informed him that there was a developer 

interested in purchasing 477 Harrison Avenue and had funding. See Trial Testimony of James 

Leon, May 2, 2025 at pp. 88:7:89-20. 
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D. The 2012 Zoning Appeal is Brought for Ulterior Purposes and Interferes With 
"Trade or Commerce." 

35. In late July 2012, John Holland e-mailed Mr. Leon to tell him that 477 Harrison 

closed on 477 Harrison Avenue. See Trial Testimony of John Holland, April 23, 2025 at p. 

159:21-25. 

36. As of July 30, 2012, it was a matter of public record that 477 Harrison had 

borrowed $4,762,500 from Rockland Trust to purchase the Property, that John Holland and his 

brothers had personally guaranteed the loan, and that if 4 77 Harrison defaulted that Rockland 

Trust could foreclose. See Trial Exhibits 42-43. 

3 7. 4 77 Harrison's financing for the acquisition of 4 77 Harrison Avenue had an 

original loan term of four months that matured on November 30, 2012. See Trial Exhibit 41; see 

also Trial Testimony of John Holland, April 23, 2025 at p. 159:1-7. 

38. Mr. Leon knew that filing the 2012 Zoning Appeal would restrain the City of 

Boston from issuing a building permit to 4 77 Harrison and was the only appeal of the variances 

granted to 4 77 Harrison. See Trial Testimony of Arthur Leon, May 1, 2025 at p. 31: 15-19. 

39. But for the 2012 Zoning Appeal, 477 Harrison would have obtained a permit from 

ISD for the construction of 18 residential units on floors 2-6 of its building with first floor 

commercial space. See Trial Testimony of John Holland, April 24, 2025 at p. 16:25; see also 

Trial Exhibit 129 at p. 3 and Trial Exhibit 14. 

40. The Complaint in the 2012 Zoning Appeal does not allege any harm to the 

Defendants' easement rights or that the proposed removal of the northeasterly wall violated the 

Defendants' easement rights in any manner. See Trial Exhibit 130. 

41. During the course of the 2012 Zoning Appeal, 477 Harrison's loan to acquire the 

property came due multiple times and was extended multiple times at Rockland Trust's 
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discretion. See Trial Exhibits 131-132; see also Trial Testimony of John Holland, April 24, 2025 

at p. 39:18:40-3. 

42. On January 25, 2013, Mr. Zahedi wrote to his engineer, "we are looking in couple 

of years to start a project on Washington street (JACE BOSTON llc site). Next to the future 

development site there is a rehab project is proposed that they are planning to do recharge in their 

basement. Do you think this is going to have any consequences when we do our project. Our 

project is going to have below level parking." See Trial Exhibit 151. 

43. Despite both engineers that Mr. Zahedi had review 477 Harrison's groundwater 

recharge system not identifying any issues, the Defendants continued to appeal 477 Harrison's 

conditional use permit for its groundwater recharge system. See Trial Exhibit 151; see also Trial 

Testimony of John Holland, April 24, 2025 at p. 30:15-17. 

44. In September 2013, as a result of the 2012 Zoning Appeal and the Wall Case, 477 

Harrison abandoned the zoning relief it obtained in 2012 from the ZBA. See Trial Testimony of 

John Holland, April 24, 2025 at p. 44:2-9; 47:14-18; see also Trial Exhibit 133. The Defendants' 

appeal of the ZBA's decision also negated the low income housing units. See Trial Testimony of 

John Holland, April 30, 2025 at pp. 37-39. 

45. The 2012 Zoning Appeal delayed the construction of 477 Harrison and 477 

Harrison was forced to re-design the development of its property to remove the penthouses and 

other design changes. See Trial Testimony of John Holland, April 24, 2025 at p. 113: 19-114: 1; 

46:14-24. 

46. The loss of the penthouses resulting from the 2012 Zoning Appeal eliminated at 

that time 2 units that would have views overlooking 1234 Washington Street. See Trial 
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Testimony of John Holland, April 24, 2025 at p. 93: 12-19; see also contrast Trial Exhibits 14 and 

52. 

4 7. The 2012 Zoning Appeal was filed for illegitimate purposes to advance the 

Defendants' ulterior motives. See Jury Verdict, Question la. 

48. The 2012 Zoning Appeal was contrary to Mr. Leon's stated goal of developing 

1234 Washington Street to its maximum height and dimensions permitted by any variances he 

could obtain. See Trial Exhibit 149; see also Trial Testimony of John Holland, April 24, 2025, at 

p. 18:2-20. 

49. On November 8, 2013, the Agreement for Judgment was filed in the 2012 Zoning 

Appeal and the Defendants filed an appeal to the ZBA ofISD's issuance of 477 Harrison's short 

form permit to frame floor decks and construct its groundwater recharge system. See Trial 

Exhibits 58 and 134. 

50. In the appeal of the short form permit to frame floor decks and construct the 

groundwater recharge system, the Defendants asserted that 477 Harrison's plans for the re­

development of floors 1 through 5 violated the zoning code with respect to floor area ratio, 

usable open space, and insufficient rear yard setback. See Trial Exhibit 58. 

51. 4 77 Harrison's plans complied with the requirements for floor area ratio, usable 

open space, and rear yard set backs. See Trial Testimony of John Holland, April 30, 2025 at 

p.41:1-24. 

E. 477 Harrison Seeks Penthouses a Second Time and the 2015 Zoning Appeal is 
Brought for Ulterior Purposes and Interferes With "Trade or Commerce." 

52. During a February 2014 lunch between Mr. Holland and Mr. Leon, Mr. Holland 

asked Mr. Leon what his opinion would be if 477 Harrison sought to re-permit penthouses. See 

Trial Testimony of John Holland, April 24, 2025, at pp. 58: 15-61 :7. 
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53. Mr. Leon responded in substance that" he [Mr. Leon] couldn't let [John Holland] 

have that. That people that could afford to purchase one of penthouses would - would be people 

that could afford to oppose [Mr. Leon's] future project" See Trial Testimony of John Holland, 

April 24, 2025, at p. 60:15-21. 

54. In his February 5, 2015 letter to the ZBA, Mr. Leon represented that any work 

performed at the Property by 477 Harrison Ave. since November 2013 "remains subject to 

appeal." See Trial Exhibit 88 at p. 2. 

55. As of February 5, 2015, it was public record that 477 Harrison had obtained 

$15,365,000 in financing from Rockland Trust, which was personally guaranteed by the Holland 

brothers and their companies, and none of the residential condominium units at the Property had 

been completed. See Trial Exhibit 86. 

56. As of February 2015, 477 Harrison did not have sufficient funds to repay 

Rockland Trust the amount Rockland Trust had loaned 4 77 Harrison to construct floors 1-5 of 

the Property. See Trial Testimony of John Holland, April 24, 2025 at pp 83:4-84:24. 

57. Mr. Leon knew that when the 2015 Zoning Appeal was filed that the City of 

Boston would not issue a building permit for the penthouses during the duration of the appeal. 

See Arthur Leon Trial Testimony, May 1, 2025 at p. 31 :20-24. 

58. At the time the 2015 Zoning Appeal was filed, Mr. Leon had not reviewed any 

structural plans for 477 Harrison's building. See Arthur Leon Trial Testimony, May 2, 2025 at 

pp. 57:4-58:13. 

59. The Complaint in the 2015 Zoning Appeal references the potential re-

development of 1234 Washington Street by stating "The new residential abutters will likely be 
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hostile to JACE's redevelopment of its property." (emphasis added). See Trial Exhibit 137 at p. 

11. 

60. In the 2015 Zoning Appeal, the Defendants sought financial information from 477 

Harrison for both the penthouses and the development of floors 1 through 5. See Trial Testimony 

of John Holland, April 24, 2025 at p. 95: 1-6. 

61. In the 2015 Zoning Appeal, the Defendants filed a Motion to Compel 4 77 

Harrison to produce its financial information with respect to the penthouses and the development 

of floors 1 through 5 of the property, which was denied by the Court. See Trial Testimony of 

John Holland, April 24, 2025 at pp. 95: 13-16; 99:20-100: 1. 

62. In its February 2, 2017, summary judgment decision in the 2015 Zoning Appeal, 

the Court stated, "JACE has offered no evidence of the other impacts of density alleged in the 

Complaint, i.e., traffic, waste, noise, and shadows consist entirely of speculation and 

inadmissible opinions." See Trial Exhibit 138 at p. 8. 

63. In its February 2, 2017 summary judgment decision in the 2015 Zoning Appeal, 

the Court stated, "JACE has failed to present any admissible evidence that 'demonstrate[s] a 

reasonable likelihood of any tangible, as opposed to speculative, harm to [its] property." See 

Trial Exhibit 138 at p. 8. 56 at p. 10. 

64. As a result of the 2015 Zoning Appeal, ISD was enjoined from issuing a building 

permit to 4 77 Harrison. See Trial Testimony of John Holland, April 24, 2025 at p. 87: 10-24; see 

also Trial Testimony of Arthur Leon, May 1, 2025 at p. 31 :20-24. 

65. The 2015 Zoning Appeal was contrary to Mr. Leon's stated goal of developing 

1234 Washington Street to its maximum height and dimensions permitted by any variances he 

could obtain. See Trial Testimony of John Holland, April 24, 2025 at p. 89: 13-90-15. 
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66. The 2015 Zoning Appeal was filed for illegitimate purposes to advance the 

Defendants' ulterior motives. See Jury Verdict Slip at Question IC. 

D. Mr. Leon Files an Application for a Criminal Complaint against 477 Harrison's 
principal, John Holland. 

67. The Application for a Criminal Complaint identifies Mr. Leon as the "victim" and 

"complainant" and John Holland as the "Defendant." See Trial Exhibit 83. 

68. The Application for a Criminal Complaint does not allege that John Holland 

personally trespassed at 1234 Washington Street. See Trial Exhibit 83. 

69. At the time Mr. Leon applied for the Application for a Criminal Complaint, he 

was aware of the January 2014 Order in the Wall Case that permitted a trespass and that he had 

given 477 Harrison permission to access his roof at 1234 Washington Street to complete work on 

the northeasterly wall. See Trial Testimony of John Holland, April 24, 2025, at pp. 79: 13-80:21 

and Trial Testimony of Arthur Leon, May 1, 2025 at pp. 79:14:80:3; see also Trial Exhibit 62. 

70. By the time of the probable cause hearing, Mr. Leon knew that any alleged 

trespass by anyone affiliated with 4 77 Harrison was over. See Trial Testimony of Arthur Leon, 

May 1, 2025 at p. 80:7:16. 

71. Mr. Leon sought to leverage the criminal complaint against Mr. Holland, to force 

4 77 Harrison to give up its rights under the January 2014 trespass order issued in the Wall Case. 

See Trial Testimony of John Holland, April 24, 2025 at pp. 79: 13-80:5. 

72. The clerk-magistrate found no probable cause to issue a criminal complaint 

against John Holland. See Trial Exhibit 83. 

E. The Defendants' Meritless Insurance Claims. 

73. On May 2, 2014, John Holland observed the alleged cracks in the slab of 1234 

Washington Street and observed that they were not just in the area adjacent to 477 Harrison's 
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northeasterly wall. See Trial Testimony of John Holland, April 24, 2025, at pp. 64:24-66:9; see 

also Trial Exhibit 68. 

74. John Holland observed Defendants' employees were cleaning old cracks to make 

them appear as new in the area adjacent to the northeasterly wall. See Trial Testimony of John 

Holland, April 24, 2025, at pp. 64:24-66:9. 

75. The floor in the area adjacent to the northeasterly wall is slab on grade and the 

Defendants store steel and other materials weighing thousands of pounds on the floor in the area 

adjacent to the northeasterly wall. See Trial Testimony of Arthur Leon, May 2, 2025 at p. 44:14-

16; see also Trial Exhibits 121-122. 

76. In his January 20, 2015 letter, Mr. Leon's engineer, Evan Hankin, alleged that 

cracks in the floor at 1234 Washington were caused by 477 Harrison driving helical piles. See 

Trial Exhibit 87. 

77. In Evan Rankin's January 2015 letter, he did not identify any damage to the 

northeasterly wall. See Trial Exhibit 87. 

78. When 477 Harrison actually re-developed its property, it did not drive any helical 

piles. See Trial Testimony of John Holland, April 24, 2025 at p. 82:3-5; see also Trial Testimony 

of Timothy Donovan (Deceased Witness Deposition Testimony), May 5, 2025 at p. 17:20-21. 

79. Holland Construction's insurer hired Rimkus Engineering to investigate the 

Defendants' claim and Christopher Basile, P.E. of Rimkus inspected 1234 Washington Street and 

spoke with Mr. Leon. See Trial Testimony of Christopher Basile, April 30, 2025, at pp. 60: 16-

18; 61:7-11. 

80. Mr. Basile observed that the cracks in the slab allegedly caused by the 

construction slope away from the wall, which is the wrong direction if the cracks had been 
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caused by construction at 4 77 Harrison. See Trial Testimony of Christopher Basile, April 30, 

2025, atpp. 69:15-70:16. 

81. Mr. Basile further observed that the cracks were all old due to their rounded edges 

and that there were no cracks in the northeasterly wall. See Trial Testimony of Christopher 

Basile, April 30, 2025 at pp. 65:23-67:7. 

82. Mr. Basile concluded that the construction at 477 Harrison Avenue had not caused 

any damage to the slab at 1234 Washington Street. See Trial Testimony of Christopher Basile, 

April 30, 2025 at pp. 67:2-70:26; see also Trial Exhibit 139. 

83. On August 1, 2015, based on Mr. Basile's report, Selective rejected Mr. Leon's 

claim of damage to his floor. See Trial Exhibit 139. 

84. The Defendants submitted an insurance claim for damage to the floor to their 

insurer and the insurer rejected the claim. See Trial Testimony of Arthur Leon, May 2, 2025 at p. 

p. 52:5:25. 

85. On December 17, 2014, the same day that Mr. Leon's Application for a Criminal 

Complaint was dismissed, Mr. Leon submitted a claim alleging damage to his roof. See Trial 

Exhibits 83-84. 

86. A month later, in his January 20, 2015 letter to Mr. Leon, Evan Hankin wrote with 

respect to the roof slab that "[t]he repairs needed in the bay adjacent to the Harrison Avenue 

building are not caused by the construction activity in this building." See Trial Exhibit 87. 

F. 477 Harrison Suffers Millions of Dollars in Damages. 

87. As a result of the Defendants' multiple abuses of process, 477 Harrison has 

suffered approximately $5,801,550 in damages. See Jury Verdict Question 3; see also Trial 
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Testimony of John Holland, April 24, 2025 at pp. 79:7-12; 114:16:25-118:1; see also Trial 

Exhibits 23 at p. 104, 110,112-113,115, 90-92. 

88. As a result of the delays and forced re-designs caused by the Defendants' conduct, 

4 77 Harrison incurred more than $5 .1 million in additional hard costs of construction. See Trial 

Testimony of John Holland, April 24, 2025 at pp. 114: 16:25-118: 1; see also Trial Exhibits 23 at 

p. 104, 112-113. 

89. Due to the delays caused by the Defendants, 477 Harrison paid approximately 

$700,000 in additional interest to its lender Rockland Trust. See Trial Testimony of John 

Holland, April 24, 2025 at pp. 79:7-12; 114:16:25-118:1; see also Trial Exhibits 23 at p. 104, 

110,112-113,115. 

90. 477 Harrison paid $1,550 in attorneys' fees as a result of the Application for 

Criminal Complaint against Mr. Holland. See Trial Testimony of John Holland, April 24, 2025 at 

pp. 79:7-12 see also Trial Exhibits 90-92. 

91. As a result of the Defendants' actions, completion of the redevelopment of 477 

Harrison was delayed from 2013 until 2019. See Trial Testimony of John Holland, April 24, 

2025 at pp. 113:19:114-1. 

92. 477 Harrison had to make significant re-designs as a result of the Defendants' 

actions. See Trial Exhibits 117, 52 at p. 14, 78 at p. 1. 

93. But for the Defendants' actions, 4 77 Harrison would have developed its property 

in accordance with its original plans and permits: 18 residential units on floors 2-5 with windows 

and balconies and commercial space on the first floor. See Trial Testimony of John Holland, 

April 24, 2025 at p. 15:8-16:25; April 30, 2025, at pp. 37:12:-38:1; see also Trial Exhibit 14, 129. 
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II. PROPOSED RULINGS OF LAW 

A. Elements of a G.L. c.93A Claim. 

94. To prevail on a claim under G. L. c. 93A, § 11, a plaintiff must establish 

"(1) that the defendant engaged in an unfair method of competition or committed an unfair or 

deceptive act or practice, as defined by G. L. c. 93A, § 2, or the regulations promulgated 

thereunder; (2) a loss of money or property suffered as a result; and (3) a causal connection 

between the loss suffered and the defendant's unfair or deceptive method, act, or practice." 

Governo Law Firm LLC v. Bergeron, 105 Mass. App. Ct. 1121 (2025). 

B. The Defendants Engaged in Trade or Commerce and Interfered With Trade or 
Commerce. 

95. G.L. c. 93A, § 11, applies to any "person who engages in the conduct of any trade 

or commerce." G. L. c. 93A, § l(b) provides that "[t]rade" and "commerce" include "the sale, 

rent, lease or distribution of any services and any property". Linkage Corp. v. Trustees of Boston 

Univ., 425 Mass. 1, 24 (1997). 477 Harrison only needs to show that the Defendants' actions 

"interfered with trade or commerce" for G.L. c. 93A to apply. First Enters., Ltd. v. Cooper, 425 

Mass. 344, 347 (1997); see also The Gillette Company v. Provost, 2017 WL 2292748 at *9 

(Mass. Super. April 19, 2017)(Salinger )( denying summary judgment after concluding that a fact 

finder could determine that litigation was brought in the business context even though there was 

no commercial relationship between the parties). 

96. Mr. Leon and Jace certainly are involved in trade or commerce. Mr. Leon owns 

or controls real estate holdings valued in the tens of millions of dollars through multiple single 

purpose entities, including Jace. See Arthur Leon Trial Testimony, May 1, 2025 at pp. 103:12-

16; 105:10-25; 114:4-10; see also Trial Exhibits 7-9. Indeed, Mr. Leon's single purpose entities 

have the exact same business purpose as 477 Harrison Ave., LLC. See Trial Exhibits 7-9, 20; see 
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also Trial Testimony of Arthur Leon, May 1, 2025 at 106: 10-13. Mr. Leon and his son, James, 

represented to others that Mr. Leon and Jace are developers, Mr. Leon invested $50,000 in the 

redevelopment of property on Broad Street in Boston and, through Mr. Raymond, met with the 

BRA and Old Dover neighborhood Association and provided plans for the potential 

redevelopment of 1234 Washington Street depicting hundreds of units and the current building 

tom down. See Trial Exhibit 10, 34, 119 and 149; see also Trial Testimony of Arthur Leon, May 

1, 2025 at 16:17-17-13 and 115:5-9; see also Trial Testimony of John Holland, April 23, at 

134:11-22; April 30, 2025 at 53:6-56:12. 

97. Moreover, in May 2012, Mr. Leon and his attorney sent six letters to the BRA and 

the ZBA stating that Mr. Leon was working with Urbanica on preparing an application for 

"Large Project Review" for the development of his property. See Trial Exhibits 27-29, 31-33. 

This is consistent with the 1999 letter that Mr. Leon had his attorney send to the developers of an 

abutting property ( 485-495 Harrison Avenue) stating that Mr. Leon planned to improve and 

develop his property to the maximum size permitted by any special permit or variance he could 

obtain. See Trial Exhibit 149. Moreover, Mr. Leon and Jace--through their multiple abuses of 

process and demands that Mr. Holland delay and redesign 477 HarrisonAvenue--have "interfered 

with trade or commerce." Specifically, Mr. Leon and Jace abused process, and interfered with 

trade or commerce, when they filed the 2012 Zoning Appeal, the 2015 Zoning Appeal and the 

Application for a Criminal Complaint. See Special Verdict Form. Also, when Mr. Leon 

demanded that 477 Harrison (1) delay its development plans by a year so that he could prepare 

his development plans and go first and (2) redesign its proposed project to remove all windows 

and balconies overlooking 1234 Washington Street, the Defendants interfered with trade or 

commerce. See Trial Testimony of John Holland, April 23, 2025 at p. 131 :6-25; see also Trial 
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Exhibit 126 at pp. 3, 5. Consequently, Mr. Leon and Jace are engaged in trade or commerce 

because they own, rent and develop real estate. 

98. Additionally, the Defendants interfered with trade or commerce because Mr. Leon 

knew that filing the 2012 Zoning Appeal would restrain the City of Boston from issuing a 

building permit to 4 77 Harrison and, as he planned, Mr. Leon eventually forced 4 77 Harrison to 

abandon the zoning relief it obtained in 2012 from the ZBA. See Trial Testimony of Arthur 

Leon, May 1, 2025 at p. 31: 15-19; see also Trial Testimony of John Holland, April 24, 2025 at 

pp. 44:2-9; 47:14-18; Trial Exhibit 133. Similarly, the Defendants interfered with trade or 

commerce because Mr. Leon knew that when the 2015 Zoning Appeal was filed that the City of 

Boston would not issue a building permit for the penthouses during the duration of the appeal 

and Mr. Leon wanted to prevent potential buyers of the penthouses from obstructing Mr. Leon's 

development. See Arthur Leon Trial Testimony, May 1, 2025 at p. 31 :20-24; see also Trial 

Testimony of John Holland, April 24, 2025, at p. 58: 15-61 :7. And, as importantly, the 

Defendants' 2012 Zoning Appeal also negated the low income housing units thereby affecting 

trade or commerce. See Trial Testimony of John Holland, April 30, 2025 p. 37-39. Further, Mr. 

Leon's actions delayed the completion of the re-development of 477 Harrison's property until 

2019, as opposed to late 2013 as expected, because the Defendants' actions forced multiple re­

designs of the development. See Trial Testimony of John Holland, April 24, 2025 at pp. 113: 19-

114:1. 

C. The Defendants' Violated G.L. c. 93A. 

i. Unfair or Deceptive Acts. 

99. G.L. c. 93A does not define what constitutes an "unfair or deceptive act or 

practice." Kattar v. Demoulas, 433 Mass. 1, 13 (2000). "Such a definition would be impossible, 
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because, as the Appeals Court aptly noted, ' [ t ]here is no limit to human inventiveness in this 

field."' Id. quoting Levings v. Forbes & Wallace, Inc., 8 Mass.App.Ct. 498,503 (1979). 

"[W]hat constitutes an unfair or deceptive act or practice requires a case-by-case analysis, and is 

neither dependent on traditional concepts nor limited by preexisting rights or remedies." Exxon 

Mobil Corp. v. Att'y Gen., 479 Mass. 312,316 (2018) (internal citations omitted). "This flexible 

set of guidelines as to what should be considered lawful or unlawful under c. 93A suggests that 

the Legislature intended the terms 'unfair and deceptive' to grow and change with the times." Id. 

quoting Nei v. Burley, 388 Mass. 307,313 (1983). 

100. In evaluating whether a practice is unfair in a G.L. c. 93A, § 11 claim, a court 

assesses "( 1) whether the practice ... is at least within the penumbra of some common-law, 

statutory or other established concept of unfairness; (2) whether it is immoral, unethical, 

oppressive or unscrupulous; [and] (3) whether [the conduct] caused substantial injury .... " PMP 

Associates, Inc. v. Globe Newspaper Co., 366 Mass. 593, 596 (1975). "To be held unfair or 

deceptive under c. 93A, practices involving even worldly-wise business people do not have to 

attain the anti-heroic proportions of immoral, unethical, oppressive, or unscrupulous conduct, but 

need only be within any recognized or established common law or statutory concept of 

unfairness." VMark Software, Inc. v. EMC Corp:.., 37 Mass.App.Ct. 610, 620 (1994). 

101. Unfairness is determined from an examination of all the pertinent circumstances. 

Northern Security Ins. Co. v. R.I. Realty Trust,. 78 Mass.App.Ct. 691, 696 (2011). 

The inquiry focuses "on the nature of challenged conduct and on the purpose and effect of that 

conduct as crucial factors in making a G.L. c. 93A fairness determination." Massachusetts 

Employers Ins. Exchange v. Propac-Mass, Inc., 420 Mass. 39, 42-43 (1995). "It is not the 
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definition of an unfair act which controls but the context-the circumstances to which that single 

definition is applied." Kattar v. Demoulas, 433 Mass. 1, 14 (2000). 

102. The jury found that the Defendants abused process on three separate occasions 

(the 2012 Zoning Appeal, the 2015 Zoning Appeal and the Application for the Criminal 

Complaint). See Special Verdict Form. "Conduct amounting to an abuse of process may also 

constitute a violation of G .L. c. 93A and serve as the basis for a recovery under that statute." 

Medford Co-Op Bank v. Skerry, 2004 Mass.App.Div. 120, *5 (Aug. 12, 2004) citing Tfyler v. 

Bonnell Motors, Inc., 35 Mass.App.Ct. 563, (1993). It is not surprising that abuse of process is a 

violation of G.L. c. 93A given that an element of an abuse of process claim is that the process 

was used for an "ulterior or illegitimate purpose." And, pursuing litigation--for an ulterior or 

illegitimate purpose--violates G.L. c. 93A. See e.g. Ross v. Continental Resources, Inc., 73 

Mass.App.Ct. 497, 514-515 (2009) (defendant violated 93A when "knowing that it could not 

prove the amount [the defendant owed] commenced foreclosure proceedings 'intentionally and 

solely to scare [defendant] into paying money [ and thereby] sough to profit through 

intimidation."'); see also Piccicuto v. Dwyer, 32 Mass.App.Ct. 137, 138-139 (1992) (defendant 

violated 93A when he "campaign[ ed] to sabotage plaintiff's [business]", "harass[ ed] him with 

groundless complaints to the police and unjustified eviction actions" and admitted, through 

evidence adduced at trial, that "if you want to put someone out of business, you don't open up 

next door to them and compete against them, you sue them.") see also G.S. Enterprises, Inc. v. 

Falmouth Marine, Inc., 410 Mass. 262, 273-275 (1991) (defendant, who brought lawsuit with 

intent to block purchase of property, would violate G.L. c. 93A, §§ 2(a) and 11). 

103. The Defendants' overall conduct ( in addition to the multiple abuses of process) 

was, by any definition, unfair, oppressive and unscrupulous. And, without a doubt, caused 477 
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Harrison $5,801,550 in damages. Not only did the Defendants abuse process, but they also 

engaged in a multi-year campaign to derail 477 Harrison's project through any means necessary. 

104. The Defendants' campaign started in January of 2012 when Mr. Leon tasked his 

cousin, Richard Leon, to look into Mr. Holland's financing. See Trial Testimony of Richard 

Leon, April 29, 2025 at pp. 19:1-20:17. According to Mr. Leon, Mr. Holland had overpaid for 

the building, would go bankrupt and lose the building to the bank. Id. It was Mr. Leon's plan to 

purchase 4 77 Harrison Avenue from the bank for "half the price." Id. 

105. Mr. Leon enlisted others to join his campaign. On May 10, 2012, the principal of 

Urbanica, Inc., Kamran Zahedi, e-mailed Mr. Leon's attorney, Kevin Joyce, stating: "In case you 

meet Mr. Fitzgerald or any one from BRA. Please relay the message that if BRA and ZBA 

approve the abutter's plan Mr. leon [sic] will appeal and the case will end up in court for years. 

we strongly recommend the BRA delay the approval till Mr. leon [sic] shows good progress on 

his part." See Trial Exhibit 150. 

106. Mr. Leon, as soon as 477 Harrison closed on the property, executed his plan that 

he had previously disclosed to his cousin, Richard Leon, months earlier. In late July 2012, John 

Holland e-mailed Mr. Leon to tell him that 477 Harrison closed on 477 Harrison Avenue. See 

Trial Testimony of John Holland, April 23, 2025 at p. 159:21-25. As of July 30, 2012, it was a 

matter of public record that 477 Harrison had borrowed $4,762,500 from Rockland Trust to 

purchase the Property, that John Holland and his brothers had personally guaranteed the loan, 

and that if 477 Harrison defaulted that Rockland Trust could foreclose. See Trial Exhibits 42-43. 

4 77 Harrison's financing for the acquisition of 4 77 Harrison Avenue had an original loan term of 

four months that matured on November 30, 2012. See Trial Exhibit 41; see also Trial Testimony 

of John Holland, April 23, 2025 at p. 159: 1-7. 
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107. Mr. Leon knew that filing the 2012 Zoning Appeal would restrain the City of 

Boston from issuing a building permit to 4 77 Harrison and was the only appeal of the variances 

granted to 4 77 Harrison. See Trial Testimony of Arthur Leon, May 1, 2025 at p. 31: 15-19. 

During the course of the 2012 Zoning Appeal, 477 Harrison's loan to acquire the property came 

due multiple times and was extended multiple times at Rockland Trust's discretion. See Trial 

Exhibits 131-132; see also Trial Testimony of John Holland, April 24, 2025 at p. 39: 18:40-3. 

108. As part of his devious plan, Mr. Leon did not miss a single opportunity to derail 

477 Harrison's project and exert maximum financial pressure on 477 Harrison and Mr. Holland. 

As part of the 2012 Zoning Appeal, Mr. Leon appealed 477 Harrison's conditional use permit for 

its groundwater recharge system after being informed by his own engineers that the groundwater 

recharge system had no issues. See Trial Exhibit 151; see also Trial Testimony of John Holland, 

April 24, 2025 at p. 30:15-17. In his February 5, 2015 letter to the ZBA, Mr. Leon represented 

that any work performed at the property by 477 Harrison since November 2013 "remains subject 

to appeal" thus calling into question the legitimacy of two years of construction. See Trial 

Exhibit 88 at p. 2. And, as of February 5, 2015, it was public record that 477 Harrison had 

obtained $15,365,000 in financing from Rockland Trust, which was personally guaranteed by the 

Holland brothers and their companies, and none of the residential condominium units at the 

Property had been completed. See Trial Exhibit 86. 

109. As of February 2015, 477 Harrison did not have sufficient funds to repay 

Rockland Trust the amount it had loaned 4 77 Harrison to construct floors 1-5 of the Property. 

See Trial Testimony of John Holland, April 24, 2025 at pp 83:4-84:24. Mr. Leon knew that when 

the 2015 Zoning Appeal was filed that the City of Boston would not issue a building permit for 

the penthouses during the duration of the appeal. See Arthur Leon Trial Testimony, May 1, 2025 
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at p. 31:20-24. Consequently, Mr. Leon's plan--to bankrupt 477 Harrison and buy the property 

from the bank for half price--was well underway. 

110. Without a doubt, the Defendants' unfair and deceptive conduct, over several 

years, designed to bankrupt 477 Harrison is "within the penumbra of some common-law, 

statutory or other established concept of unfairness"; "is immoral, unethical, oppressive or 

unscrupulous"; and caused 477 Harrison "substantial injury." See PMP Associates, Inc. v. Globe 

Newspaper Co., 366 Mass. 593, 596 (1975). This is especially true where, as here, the purpose 

and effect of the Defendants' conduct was to derail 477 Harrison's project so that Mr. Leon could 

purchase the property from the bank at half price. See Massachusetts Employers Ins. Exchange, 

420 Mass. 39, 42-43 (1995) (the inquiry focuses "on the nature of challenged conduct and on the 

purpose and effect of that conduct as crucial factors in making a G.L. c. 93A fairness 

determination."). Therefore, the Defendants' conduct was unfair and deceptive in violation of 

G.L. C. 93A. 

ii. Used Unfair Methods of Competition. 

111. Additionally, the Defendants--through their campaign to destroy 477 Harrison's 

project--engaged in unfair methods of competition. Massachusetts courts, when analyzing 

claims under G.L. c. 93A, "are directed by the Legislature to be guided by the interpretations 

given by the ... the Federal Courts" regarding claims under the Federal Trade Commission Act. 

Slaney v. Westwood Auto, Inc., 366 Mass. 688, 694 (1975). With respect to unfair methods of 

competition, the U.S. Supreme Court noted--in a case involving a claim under the Federal Trade 

Commission Act--that 

the word 'competition' imports the existence of present or potential 
competitors, and the unfair methods must be such as injuriously affect or 
tend thus to affect the business of these competitors-that is to say, the trader 
whose methods are assailed as unfair must have present or potential rivals 
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in trade whose business will be, or is likely to be, lessened or otherwise injured. 

FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 241-42 (1972). 

112. Clearly, the Defendants' conduct directed at 477 Harrison--who was, at the very 

least, a potential competitor of the Defendants--injured 477 Harrison's business and caused 

damages of $5,801,550. As such, the Defendants also violated G.L. c. 93A through the use of 

unfair methods of competition. 

D. 477 Harrison Suffered a Loss of Money Because of the Defendants' Violation of 
G.L. c. 93A. 

113. To prevail on its claim under G.L. c. 93A, § 11,477 Harrison must show a causal 

connection between the Defendants' violative conduct and the loss of money or property. 

Shapiro v. Pub. Serv. Mut. Ins. Co., 19 Mass. App. Ct. 648, 657 ( 1985). The jury found that 4 77 

Harrison sustained damages--in the amount of $5,801,550--causally related to the Defendants' 

conduct. See Special Verdict Form. As such, 477 Harrison is entitled to recover under G.L. c. 

93A. 

E. The Defendants Committed a Willful or Knowing Violation of G.L. c. 93A Entitling 
477 Harrison to Multiple Damages. 

114. Under G.L. c. 93A, § 11, ifthere has been a "willful or knowing violation" of 

G.L. c. 93A by the Defendants, then the award to 477 Harrison shall be multiplied. International 

Fidelity Ins. Co. v. Wilson, 387 Mass. 841, 853-858 (1983). A "willful or knowing" violation is 

established when the Defendants had a subjectively culpable state of mind. See Anthony's Pier 

Four, Inc. v. HBC Assocs., 411 Mass. 451,475 (1991); Bump v. Robbins, 24 Mass.App.Ct. 296, 

311 ( 1987). By definition, abusing process requires a subjectively culpable state of mind. See 

Shaw v. Fulton, 266 Mass. 189, 191 (1929) ("[a]n action for the abuse of process or the malicious 

use of process does not lie in the absence of malice"). Consequently, the Defendants committed 
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a knowing violation of G.L. c. 93A through their abuse of process requiring, at least, the 

doubling of damages. 

115. Likewise, abuse of process has been described as a "form of coercion to obtain a 

collateral advantage, not properly involved in the proceeding itself, such as the surrender of 

property or the payment of money." Vittands v. Sudduth, 49 Mass. App. Ct. 401,406 (2000). 

The SJC, in other contexts, has defined coercion as "the application to another of such force, 

either physical or moral, as to constrain him to do against his will something he would not 

otherwise have done," see Deas v. Dempsey, 403 Mass. 468,471 (1988) or "the active 

domination of another's will." Delaney v. Chief of Police of Wareham, 27 Mass.App.Ct. 398, 409 

(1989). Thus, coercive conduct--such as abusing process--certainly proves a subjectively 

culpable state of mind. See Anthony's Pier Four, Inc. v. HBC Assocs., 411 Mass. 451,475 

(1991); Bump v. Robbins,. 24 Mass.App.Ct. 296,311 (1987). 

116. Committing an intentional tort can form the basis for multiple damages under 

G.L. c. 93A. See McEvoy Travel Bureau, Inc. v. Norton Co., 408 Mass. 704, 714 (1990) 

(intentional tort can constitute the basis of a willful or knowing violation of G.L. c. 93A); see 

also Pepsi-Cola Metropolitan Bottling Co. v. Checkers, Inc., 754 F.2d 10, 17-19 (1st Cir.1985) 

(intentional conduct can constitute the basis of a willful or knowing violation of G.L. c. 93A). 

117. The Defendants' other unfair and deceptive conduct--outside of their abuses of 

process--also shows a subjectively culpable state of mind. The Defendants lied about their 

development plans to 4 77 Harrison, the ZBA, the BRA, the Superior Court and neighborhood 

associations. See Trial Exhibit 10, 27-29, 31-33, 34, 119 and 149; see also Trial Testimony of 

Arthur Leon (impeachment with deposition transcript) May 1, 2025 at 127:7-128:25; see also 

Trial Testimony of Arthur Leon, May 1, 2025 at 16:17-17-13; see also Trial Testimony of John 
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Holland, April 23, at 134:11-22; April 30, 2025 at 53:6-56:12. The Defendants knew that 

Urbanica had not developed any plans or prepared an application for "Large Project Review." 

See Trial Exhibit 38. The Defendants also employed every means necessary to derail 477 

Harrison's project including hiring construction and legal professionals to do their bidding. See 

Trial Exhibit 150. And, when all else failed, they pursued baseless insurance claims. See Trial 

Exhibit 139. 

118. Moreover, in addition to a subjectively culpable state of mind, a "willful or 

knowing" violation can be proven where either the defendant affirmatively knew that a material 

representation was false or that the defendant made the representation with reckless disregard of 

its truth or falsity. Shaw v. Rodman Ford Truck Center, Inc., 19 Mass.App.Ct. 709, 711-12 

(1985). Here, the Defendants lied (on multiple occasions) about their development plans to 477 

Harrison, the ZBA, the BRA, the Superior Court and neighborhood associations with the sole 

purpose of derailing 477 Harrison's development project. See Trial Exhibits 27-29, 31-33, 38; 

see also Trial Testimony of Arthur Leon ( impeachment with deposition transcript) May 1, 2025 

at 127:7-128:25; see also Trial Testimony of Arthur Leon, May 1, 2025 at 16:17-17-13; see also 

Trial Testimony of John Holland, April 23, at 134:11-22; April 30, 2025 at 53:6-56:12. As of 

today, the Defendants still have not developed Jace's property. 

119. Based on the egregiousness of the Defendants' conduct, this Court should, at 

least, double the $5,801,550 in damages awarded by the jury to $11,603,100. See Tfyler v. 

Bonnell Motors, Inc., 35 Mass.App.Ct. 563, (1993)(Appeals Court upheld 93A violation, and the 

doubling of damages, based upon abuse of process) see also Int'! Fid. Ins. Co. v. Wilson, 387 

Mass. 841, 853 (1983). The Defendants' multiple abuses of process, and several year campaign 

to bankrupt 4 77 Harrison so that they could purchase the property from the bank at half the price, 
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is exactly the type of conduct that G.L c. 93A was meant to address through the award of 

multiple damages (either double or treble). Kraft Power Corp. v. Merrill, 464 Mass. 145, 158 

(2013)("Like punitive damages in tort law, multiple damages under G.L. c. 93A serve the twin 

'goals of punishment and deterrence."'). Doubling or even trebling 477 Harrison's damages is 

consistent with the goals of punishment and deterrence for the Defendants' conduct--which 

includes using Suffolk Superior Court and the Boston Municipal Court and their respective 

precious and limited resources--as their unwitting accomplice to further their knowing and 

willful unfair and deceptive conduct. 

F. 477 Harrison is entitled to a mandatory award of Attorneys' Fees and Costs for the 
Defendants' violation of G.L. c93A, §11. 

120. G.L. c. 93A, §11 states, "[i]fthe court finds in any action commenced hereunder, 

that there has been a violation of section two, the petitioner shall, in additional to other relief 

provided by this section and irrespective of the amount in controversy, be awarded reasonable 

attorneys' fees and costs incurred in said action." ( emphasis added). Since the Defendants' 

violated G.L. c. 93A, this Court must award 477 Harrison its reasonable attorneys' fees. See e.g. 

Drywall Sys., Inc. v. ZVI Const. Co., 435 Mass. 664, 672 (2002). 

III. CONCLUSION 

For the foregoing reasons, this Court should (1) conclude that the Defendants violated 

G.L. c. 93A, §11, (2) award 477 Harrison its reasonable attorneys' fees and costs, (3) find that 

the Defendants' violations of G.L. c. 93A, § 11 were knowing and willful and either double or 

treble the $5,801,550 in damages previously awarded by the jury; and (4) enter judgment 

accordingly. 
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Dated: May 30, 2025 

Respectfully submitted, 

477 Harrison Ave., LLC. 

By its Attorney, 

Isl Andrew E. Goloboy 

Andrew E. Goloboy, BBO#663514 
GO LO BOY LAW LLC 
900 Cummings Center 
Suite 207-V 
Beverly, MA 01915 
Tel: (617) 409.7390 
Fax: (617) 360.3345 
goloboy@goloboylaw.com 

Isl Ronald W Dunbar Jr. 
Ronald W. Dunbar, Jr., BBO #567023 
DUNBAR LAW PC 
One Boston Place, Suite 2600 
Boston, MA 02108 
dunbar@dunbarlawpc.com 
617-244-3550 

CERTIFICATE OF SERVICE 

This document was served upon counsel ofrecord for the Defendants, Mark S. Furman, 
Esquire via email on this 30th day of May 2025. 

Andrew E. Goloboy 

Andrew E. Goloboy 
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BC 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON A VE., LLC, 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

________ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

DEFENDANTS' PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
WITH RESPECT TO PLAINTIFF'S CLAIM UNDER MASS. GEN. LAWS CH. 93A, § 11 

Defendants JACE Boston, LLC ("JACE") and Arthur Leon ("Arthur Leon," and together 

with JACE, the "JACE Parties") respectfully submit the following proposed findings of fact and 

conclusions oflaw with respect to Plaintiff 477 Harrison Ave. LLC's ("477 Harrison") claim 

under Mass. Gen. Laws ch. 93A, § 11 (Count II), which claim was tried to the Court. 

PROPOSED FINDINGS OF FACT 

The Parties 

1. Defendant JACE Boston, LLC ("JACE") owns the property located at 1234 

Washington Street, Boston ("JACE Property"). See Exhibit 9; Direct Examination of Arthur 

Leon, 4/30/25, Pg. 90, Line Numbers 19-25. 1 

2. JACE leases the storefronts of the JACE Property to local businesses. See Arthur 

Leon DE, 4/30/25, Pg. 92, LL 8-25. 

1 References to the transcripts of testimony shall be hereto designated as follows: 
witnesses name; DE ( direct exam), CE ( cross examination), or RD (re-direct); Day #; Page # 
(Pg.); Line Numbers (LL). 
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3. JACE does not own any real estate other than the JACE Property and engages in 

no business other than owning and leasing the JACE Property. See Arthur Leon CE, 5/1/25, Pg. 

104, LL 2-12. 

4. Defendant Arthur Leon ("Arthur Leon") is an individual with a business address 

of 1234 Washington Street, Boston, Massachusetts. See Arthur Leon DE, 4/30/25, Pg. 88, 90, LL 

23-25, 19-25. 

5. Arthur Leon is the manager of JACE. See Arthur Leon CE, 5/1/25, Pg. 103-104, 

LL 7-25, 2-12. 

6. Arthur Leon and his father, Elias Leon, purchased the JACE Property in 1975. 

See Arthur Leon DE, 4/30/25, Pg. 90, LL 5-15. 

7. Arthur Leon owns and operates two businesses, American Crane & Hoist 

Corporation and E.G. Leon & Co., Inc., both of which have operated from the JACE Property 

since 1978. Arthur Leon's wife Judy works in the businesses as do his sons, James and Charlie. 

See Arthur Leon DE, 4/30/25, Pg. 87, 88, 89, 93, 94 LL 17-22, 7-9, 15-25, 3-7, 23-25, 1-15. 

8. American Crane & Hoist manufactures overhead cranes and monorails and hoists 

and winches for industrial applications for factories. This is the sole business activity of 

American Crane & Hoist. See Arthur Leon DE, 4/30/25, Pg. 88, LL 15-19. 

9. E.G. Leon is in the business of electrical contracting for industrial work. This is 

the sole business activity of E.G. Leon. See Arthur Leon DE, 4/30/25, Pg. 87, LL 12-16. 

10. Arthur Leon, through George's Market, LLC, owns the real estate located at 1222 

Washington Street, Boston. See Arthur Leon DE, 4/30/25, Pg. 98, LL 18-20; Exhibit 7. 

11. Arthur Leon, through George's Market, LLC, renovated and reopened the Red 

Fez Restaurant located at 1222 Washington Street, Boston. See Arthur Leon DE, 4/30/25, Pg. 
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100, 101, LL 1-25, 1-8. Since 2014, George's Market, LLC, has rented the former Red Fez 

property to the Cathedral Station Restaurant. See Arthur Leon DE, 4/30/25, Pg. 101: LL 10-14. 

12. On March 26, 2012, Plaintiff 477 Harrison, LLC ("477 Harrison") was formed as 

a single purpose entity organized for the specific purpose of purchasing and redeveloping the 

property located at 477-481 Harrison Avenue, Boston, Massachusetts ("477 Harrison Property"). 

See Exhibit 20. 

13. Holland Development, LLC ("Holland Development") is the manager of 477 

Harrison. See John Holland CE, 4/24/25, Pg. 119, LL 10-22. 

14. Holland Development is a real estate development company which pursues 

opportunities-based acquisitions of buildings, land, and development sites for redevelopment. 

See John Holland CE, 4/24/25, Pg. 119, LL 10-14; Exhibit 6. 

15. Holland Development typically creates a separate single purpose limited liability 

company for each of its redevelopment projects. See John Holland CE, 4/24/25, Pg. 119, LL 15-

18. 

16. At all relevant times, John Holland was one of the managers of Holland 

Development. The Certificate of Organization for 4 77 Harrison was signed by John Holland as 

manager for Holland Development. See Exhibit 6. 

17. Holland Development hires M. Holland & Sons Construction, Inc. ("Holland 

Construction"), a general construction company organized as a Massachusetts corporation in July 

1977, to perform construction work on Holland Development projects. See Exhibit 65. 

18. Holland Development, Holland Construction, and Holland Rental Properties, 

operate under the umbrellas name, "The Holland Companies" with a purpose to build buildings, 
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develop buildings, and own and manage properties. See John Holland DE, 4/23/25, Pg. 109, LL 

12-19. 

19. John Holland and Holland Companies have developed numerous luxury 

residential condominiums including in Boston at 293 Marlborough Street, 451 Marlborough 

Street, Commonwealth Avenue, and Warren Street. John Holland, D.E. April 24, 2025, Pgs. 119, 

LL 23-120 LL 25 and 129, LL 15-25. 

The Properties 

20. The 477 Harrison Property and the JACE Property are abutting properties. See 

John Holland Re-CE, Pg. 50, 11-13. 

21. Prior to being redeveloped by 4 77 Harrison, the building located on the 4 77 

Harrison Property originally served as the horse stables for the Jordan Marsh Company and later 

was used for industrial and warehouse purposes. See John Holland DE, 4/23/25, Pg. 112, LL 11-

21. 

22. The JACE Property is improved with a one-story building built in 1926. The 

building contains approximately 60,000 square feet of space. See Exhibit 135, pg. 2-3. 

23. The JACE Property does not have its own wall where it abuts the 477 Harrison 

Property. Rather, the JACE Property uses the north wall of the 477 Harrison Property and ties 

into that wall by 20 steel beams. See Exhibit 135, pg. 1-5. 

24. In 1926, the predecessors in title to the JACE Property and the 477 Harrison 

Property entered into an Indenture and Agreement ("Indenture"), which created an easement in 

the north wall of the 4 77 Harrison Property up to a particular height running in the favor of the 

JACE Property. See Exhibit 1; Exhibit 135, pg. 1. 

25. The foundation of the north wall of the 4 77 Harrison Property is located on the 

JACE Property. See Exhibit 1; Exhibit 135, pg. 3. 

- 4 -



App.249

Date Filed 5/30/2025 4:25 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

26. Prior to purchasing the 477 Harrison Property, 477 Harrison was aware of the 

Indenture from a title report prepared for the property. See John Holland CE, 4/29/25, Pg. 78, 

79, LL 24-25, 1-2. 

The Redevelopment of the 477 Harrison Property and the Resulting Litigation 

27. On December 8, 2011, Holland Development entered into a purchase and sale 

agreement for Holland Development or its nominee to purchase the 477 Harrison Property. See 

Exhibit 11. The purchase price was $6,350,000. See Exhibit 11. The closing was originally 

scheduled for May 1, 2012. On April 30, 2012, a First Amendment to the Purchase Sale 

Agreement was signed extending the closing date to July 30, 2012. See Exhibit 25. 

28. The purchase of the 477 Harrison Property was not contingent on Holland 

Development and/or its nominee obtaining necessary approvals from the City of Boston to 

convert the building into commercial and residential condominiums. See John Holland CE, 

4/29/25, Pg. 55, LL 14-23. See Exhibit 11. 

29. In particular, Holland Development's plan was to redevelop the first floor of the 

477 Harrison Property for commercial use, build four floors of luxury residential condominiums 

on floors 2-5, and add a sixth floor for luxury penthouse condominiums. See John Holland CE, 

4/24/2025, Pg. 132, 133, LL 1-25, 1-25, 4/29/25, Pg. 55, 56, LL 14-25, 1-10. 

30. Holland Development's design for the redevelopment of the 477 Harrison 

Property called for demolishing the majority of the north wall of 477 Harrison's building, 

including the area of the second-floor brick wall that is subject to the easement for the benefit of 

the JACE Property. See John Holland CE, 4/29/25, Pg. 88, LL 22-25, 1. 

31. As of January 2012, 4 77 Harrison had not yet been formed as an entity. See 

Exhibit 20. 
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32. Richard Leon testified that he walked into Arthur Leon's office in January 2012. 

Richard Leon claims that Arthur Leon asked him "to look into 4 77 Harrison A venue about it 

having a $7 million loan on it, and he didn't think it could be sustained by the borrower." 

According to Richard Leon, Arthur Leon told him that Holland could not handle that size 

investment and would ultimately lose it and that Arthur Leon would buy the property from the 

bank for about half the price Holland paid. See Rick Leon DE, 4/29/25, Pg. 17, 19, 20 LL 17-22, 

1-25, 1-7. Arthur Leon denies that this conversation between him and Richard Leon occurred. 

See Arthur Leon DE, 4/30/25, Pg. 122: LL 22-25. Neither Arthur Leon nor Richard Leon knew 

of John Holland at this time. 

33. Arthur Leon and Richard Leon were not on speaking terms as of January 2012. 

See Arthur Leon DE, 4/30/25, Pg. 122, LL 22-25. 

34. I find Richard Leon's testimony not credible. As discussed below, Arthur Leon 

had no knowledge of John Holland and/or his plans for the 477 Harrison Property until late 

February 2012. 

35. There is no evidence that Arthur Leon ever looked into Holland's finances or that 

he had any interest in owning the 477 Harrison Property. See Arthur Leon DE, 5/1/25, Pg. 93, 

LL 4-24. 

36. The first time John Holland presented plans for the redevelopment of the 477 

Harrison Property to the Old Dover Neighborhood Association was in late February 2012. See 

Exhibit 16; John Holland DE, 4/23/25, Pg. 128, LL 8-17. 

37. In or about February 2012, John Holland presented plans which included a "Phase 

II" for the redevelopment of the 4 77 Harrison Property which included adding a street to the 
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JACE Property to create a separation between the 477 Harrison Property and the JACE Property. 

See Exhibit 12 at 477H03207; Exhibit 15 at 477H03218, 477H03231. 

38. The first time James Leon, Arthur Leon's son, met John Holland was in late 

February 2012. See James Leon DE, 5/2/25, Pg. 73, LL 10-12. 

39. The first time Arthur Leon met or spoke with John Holland was in late February 

2012, on or about February 29, 2012. See Exhibit 16; John Holland CE, 4/24/25, Pg. 127, LL 

22-24; Arthur Leon DE, 4/30/25, Pg. 103: LL 18-20. 

40. On March 9, 2012, the Boston Inspectional Services Department ("ISD") denied 

Holland Development's application for a building permit because the proposed plans violated a 

number of provisions of the Boston Zoning Code and required relief from the Boston Board of 

Appeal. See Exhibit 18. 

41. On March 16, 2012, Holland Development filed an appeal of the ISD's denial 

with the Boston Board of Appeal. See Exhibit 140. 

42. On April 10, 2012, Holland Development submitted to the Boston 

Redevelopment authority an Application for Small Project Review pursuant to Article 80E of the 

Boston Zoning Code. See Exhibit 24. 

43. Arthur Leon and his attorney Kevin Joyce submitted letters to the Boston 

Redevelopment Authority dated May 10, 2012, and May 14, 2012, respectively, requesting that 

the Boston Redevelopment Authority deny approval of the proposal to redevelop the 4 77 

Harrison Property. See Exhibit 27-29. 

44. In a letter to the BRA dated May 10, 2012, Arthur Leon raised concerns about the 

proposed project with respect to its impact on the JACE Property, as well as to the surrounding 

neighborhood. For example, Arthur Leon observed that "it is customary under Article 80 of the 
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Zoning Code for a project to create a public benefit, including but not limited to the provision of 

affordable housing .... Thus far, the Holland Companies have failed to provide any indicia of 

the Harrison Avenue Project being a benefit to the public." See Exhibit 27. 

45. The letter also identified specific concerns relating to the design of the project, as 

well as zoning-related concerns. For example, Arthur Leon wrote, "[t]he design, as proposed, 

would expand the building envelope on the Property. As such, the design needs significant 

zoning variances from density limits (FAR), heigh limits, minimum rear yard setback and 

minimum open space, even though the zoning for the SENZD is the product of a recent and 

extensive community process. The BRA should recommend against the requested variances, for 

which the Holland Companies can demonstrate no hardship." See Exhibit 27. 

46. Kevin Joyce's letter to the BRA dated May 10, 2012, included a copy of a letter 

from Edward O'Donnell ofWaypoint Construction Consultants dated May 8, 2012. Mr. 

O'Donnell's letter set forth his comments and observations regarding 477 Harrison's Application 

for Small Project Review. Among other things, Mr. O'Donnell concluded that the information in 

477 Harrison's application was "insufficient to adequately describe the impacts that 477-481 

Harrison Avenue will have upon your property and the South End community." In addition, the 

application failed to "adequately describe how the development of 4 77-481 Harrison A venue 

will seek to mitigate whatever negative impacts might arise [sic] the project." Mr. O'Donnell's 

recommendation was that Arthur Leon ask the BRA to request additional information from 4 77 

Harrison before approving the application. "That information should include, at minimum, a 

thorough analysis of the expected impacts arising from 4 77-481 Harrison A venue upon the 

transportation, environmental protection, infrastructure systems and site plan elements." See 

Exhibit 28. 
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47. In an email to Mr. Joyce dated May 10, 2012, Kamran Zahedi wrote, "if BRA and 

ZBA approve the abutter's plan Mr. [L]eon will appeal and the case will end up in the court for 

years." See Exhibit 150. Arthur Leon was not copied on Mr. Zahedi's email. 

48. Mr. Zahedi's email was not a threat in that it was directed to Arthur Leon's 

attorney and simply made an observation regarding how long an appeal would take. 

49. There is no evidence that Arthur Leon ever saw, approved, and/or ratified the 

comments made by Kamran Zahedi in the email dated May 10, 2012. 

50. Mr. Joyce's letter to the BRA dated May 14, 2012, included "copies ofletters 

from nine abutting property owners who also oppose the Harrison Avenue Project." See Exhibit 

29. 

51. On or about May 15, 2012, the Boston Redevelopment Authority, without 

allowing Arthur Leon or his representatives to speak, approved the application to redevelop the 

477 Harrison Property. The approval included authorization to enter into an Affordable Rental 

Housing Agreement and an Affordable Housing Contribution Agreement. See Exhibit 30. 

52. A hearing was scheduled for May 22, 2012, before the Zoning Board of Appeal 

for the City of Boston. See Exhibit 31. 

53. Arthur Leon and his attorney Kevin Joyce submitted letters to Robert Shortsleeve, 

Chairman of the Zoning Board of Appeal for the City of Boston opposing the grant of zoning 

variances to redevelop the 477 Harrison Property. See Exhibits 31-34. Among other things, the 

letters noted that the "Holland Companies cannot point to any practical difficulty or demonstrate 

any substantial hardship that it would suffer if the BOA [Zoning Board of Appeal] were to deny 

the variances." See Exhibit 31. 
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54. On or about May 22, 2012, the Zoning Board of Appeal granted the zoning 

variances requested for the 477 Harrison Property. See Exhibit 129. 

55. On May 22, 2012, Urbanica sent an invoice to James Leon, (Arthur Leon's son) 

for the services Urbanica provided in connection with the hearings before the Boston 

Redevelopment Authority and Zoning Board of Appeal. See Exhibit 38. 

56. In June 2012, Arthur Leon suffered a serious injury and was unable to work for 

several weeks. See Exhibit 39; Arthur Leon DE, 4/30/25, Pg. 119, LL 3-24. 

57. Although there were references in the correspondence to the BRA and the Board 

of Appeal that Urbanica was assisting Arthur Leon with his intention to redevelop his property, 

no such redevelopment efforts took place after the BRA and the Board of Appeal approved 

Holland Development's plans to redevelop the 477 Harrison Property. See Arthur Leon Re-DE, 

5/2/25, Pg. 68, LL 6-16. 

58. On July 30, 2012, 477 Harrison, as the nominee of Holland Development, 

purchased the property located at 477-481 Harrison Ave., Boston, for $6,350,0000. See Exhibit 

42. 

59. The decision of the Board of Appeal approving the variances sought by 477 

Harrison was entered in the Inspectional Services Department on August 14, 2012. See Exhibit 

129. 

60. On August 29, 2012, within the time limit required for an appeal, JACE filed an 

appeal of the Board of Appeal's decision, an action entitled, JACE Boston, LLCv. Board of 

Appeal of the City of Boston, Civil Action No. 12-3241 (Suffolk Superior Court) ("2012 Zoning 

Appeal"). See Exhibit 130. 
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61. Paragraph 18 of the complaint filed in the 2012 Zoning Appeal alleged, 

"Pergola's Property along the side lot line that abuts Plaintiff's Property is subject to a party wall 

agreement for the benefit of Plaintiff's Property." See Exhibit 130. 

62. JACE brought the 2012 Zoning Appeal because it objected to the variances 

sought by 4 77 Harrison on the grounds that it did not believe 4 77 Harrison understood an 

easement existed for JACE's benefit and he believed that the granting of the variances would 

harm the JACE Property by allowing 477 Harrison to tear down the part of the wall covered by 

the easement. See Arthur Leon DE, 5/1/25, Pg. 26, LL 5-22. 

63. As an abutter of 477 Harrison's property, JACE was a "person aggrieved" and 

had presumptive standing to challenge the zoning relief 477 Harrison obtained in 2012. See 

Arthur Leon DE, 4/30/25, Pg. 27, 28, LL 22-25, 1-7. 

64. In connection with the 2012 Zoning Appeal, the JACE Parties obtained an 

affidavit from Kathleen O'Donnell ("O'Donnell Affidavit"). See Exhibit 147. Based on the 

O'Donnell Affidavit, the JACE Parties and 477 Harrison had notice that in Attorney O'Donnell's 

opinion, the Indenture was valid and remained in effect for the benefit of JACE. See Arthur 

Leon DE, 5/1/25, Pg. 26, LL 5-10. 

65. On or about February 14, 2013, 477 Harrison obtained a demolition permit and 

began demolishing the inside of 477 LLC's building. See Exhibit 46. 

66. In May 2013, 477 Harrison received an offer to purchase the 477 Harrison 

Property for $12,500,000. See Exhibit 49. The offer was $6,150,000 more than 447 Harrison 

paid for the property in July 2012. 477 Harrison did not accept the offer. See John Holland DE, 

4/23/25, Pg. 158, LL 15-16, John Holland CE, 4/29/25, Pg. 81, 82 LL 20-25, 1-9. 
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67. In June 2013, 477 Harrison decided to redevelop the property as an "as ofright" 

project which did not need any variance. See Exhibit 51; Exhibit 133. 

68. In an email dated June 18, 2013, John Holland wrote that 477 Harrison was going 

forward with permitting an as ofright project, but that the building "is being structured with the 

intent on constructing the penthouse in the future." See Exhibit 51. 

69. On June 13, 2013, JACE filed an action for declaratory judgment entitled, JACE 

Boston, LLC v. Holland Development, LLC and 477 Harrison Ave., LLC, Civil Action No.13-

2167-H (Suffolk Superior Court) (the "Wall Case"), in which it sought a declaration of the 

parties' rights under the Indenture. See Exhibit 50. 

70. The JACE Parties brought the Wall Case to declare the parties' rights under the 

Indenture. See Exhibit 50; Arthur Leon DE, 4/30/25, Pg. 132, LL 2-16. 

71. On July 8, 2013, Holland Development made an offer to purchase the JACE 

Property and 1222 Washington Street, another property owned by Arthur Leon through a 

separate limited liability company, either directly or through a nominee, for $28,000,000. See 

Exhibit 142. 

72. 477 Harrison's permit plans for the as ofright project dated October 4, 2013, 

showed windows in the north wall on the second floor of the 477 Harrison Property, 

notwithstanding the pendency of the Wall Case. See Exhibit 56. 

73. ISD issued a permit dated October 10, 2013, for the groundwater recharge system 

and to frame the floor decks of the 477 Harrison Property. See Exhibit 57. 

74. To resolve the 2012 Zoning Appeal, JACE and 477 Harrison, along with the City 

of Boston, entered into an Agreement for Judgment dated November 7, 2013. Among other 

things, the Agreement for Judgment provided: 
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a. The variances 477 Harrison obtained in 2012 to construct the sixth floor 

and penthouse units was vacated (Exhibit 134, 1 1 ); 

b. 477 Harrison reserved the right to seek variances at a later date, including 

the right to add a penthouse floor (Exhibit 134, 12); and 

c. JACE reserved the right to object to and appeal any variance granted to 

477 Harrison at a later date, including allowing the addition of a penthouse 

floor to 477 Harrison's property (Exhibit 134, 13). 

d. JACE waived and released any right to object to, oppose, or appeal the 

issuance of a conditional use permit for the groundwater recharge system 

(Exhibit 134, 16). 

75. On or about November 8, 2013, the JACE Parties filed an appeal of the permit 

ISD issued on October 10, 2013. See Exhibit 58. The grounds for the appeal were zoning code 

violations and JACE's easement. The appeal did not object to the storm water recharge system. 

See Exhibit 58. 

76. There is no evidence that the November 8 appeal had any impact on the 

construction of 477 Harrison's as ofright project. 

77. In or about November 2013, Arthur Leon read an article about a property John 

Holland was redeveloping in [town]. The renovation project had been approved to demolish one 

wall of the structure; when the work was done, however, three of the walls were demolished. 

The article caused Arthur Leon to be concerned that 4 77 Harrison would take some action with 

respect to the north wall of the 477 Harrison Property in which JACE claimed an easement that 

would be irreversible. See Arthur Leon Re-DE, 5/2/25, Pg. 66, 67, 68, LL 13-25, 1-25, 1-2. 
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78. In November 2013, on the Wednesday before Thanksgiving, John Holland 

informed Arthur Leon that 477 Harrison planned to start demolishing the north wall on Monday. 

See Arthur Leon DE, 5/1/25, Pg. 34, LL 4-24. 

79. Thereafter, the JACE Parties sought a preliminary injunction in the Wall Case to 

prevent the demolition of the portion of the north wall of the 4 77 Harrison Property in which 

JACE claimed an easement under the Indenture. See Arthur Leon DE, 5/1/25, Pg. 35, LL 5-7. 

80. To resolve JACE's motion for a preliminary injunction, 477 Harrison and JACE 

entered into a Stipulated Order, dated on December 10, 2013, which was entered as an order of 

the Court. The Stipulated Order, among other things, 

a. Prohibited 4 77 Harrison from demolishing the portion of the north wall in 

which JACE claimed an easement (Exhibit 60, 14); and 

b. Allowed 477 Harrison to demolish the north wall on floors 3 through 5 

(Exhibit 60, 13). 

81. ISD issued a permit dated December 19, 2013, upon which 477 Harrison relied to 

trespass onto the JACE Property for the purpose of putting protections on the JACE Property. 

See Exhibit 61. 

82. In January 2014, the JACE Parties sought a preliminary injunction to enjoin 477 

Harrison from trespassing on the JACE Property. The motion was denied. See Exhibit 62. 

83. In an email dated March 19, 2014, 477 Harrison's attorney acknowledged that 

JACE honored the provision of the Agreement for Judgment under which it waived its right to 

appeal the Article 32 Conditional Use Permit for a groundwater recharge system issued to 477 

Harrison. See Exhibit 144. 
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84. A jury-waived trial in the Wall Case was held in April 2014. See Exhibit 135, 

pg. 2. 

85. According to John Holland, he delayed finishing the work on the north wall until 

after the Wall Case was decided. See John Holland DE, 4/24/25, Pg. 73: LL 20-24. 

86. After a trial in the Wall Case, the Superior Court entered judgment in favor of 

JACE. See Exhibit 135. 

87. The Superior Court ruled in favor of JACE, affirming the continued existence and 

validity of the Indenture and prohibiting 4 77 Harrison from demolishing the brick wall in the 

area of JACE's easement rights. See Exhibit 135. 

88. 477 Harrison appealed the Superior Court's judgment to the Appeals Court. See 

Exhibit 145. 

89. On appeal, the Appeals Court affirmed the decision of the Superior Court in 

February 2016. See Exhibit 145. 

90. The Appeals Court concluded that "the terms of the easement are not ambiguous." 

See Exhibit 145. 

91. In the fall of 2014, Holland Construction's workers, staging, and other 

construction-related materials remained on the roof of the JACE Property. See Arthur Leon DE, 

5/1/25, Pg. 56, 57 LL 5-25, 1-6. 

92. Arthur Leon believed that Holland Construction's continued presence on the 

JACE Property as of the fall of 2014 was not permitted under either an earlier court order, 

relevant law, and/or an agreement reached between him and John Holland in March 2014. See, 

e.g., Exhibit 72. 
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93. During the fall of 2014, Arthur Leon communicated with John Holland to attempt 

to have Holland Construction remove its workers, planking, tires, and construction debris from 

the roof of the building on the JACE Property. See Exhibits 72-76. 

94. Arthur Leon was not able to reach a negotiated resolution with John Holland of 

what Arthur Leon perceived as Holland Construction's trespass on the building on the JACE 

Parties' property. See Exhibits 72-76. 

95. In October 2014, John Holland represented to Arthur Leon that 

"the work that requires physical access to your roof will be completed this week." See Exhibit 

73. John Holland further represented that the remaining tires and planks on the roof of the JACE 

Property were "necessary to continue to provide protections to the roof while we complete work 

on the front section of the sidewall using the swing staging ... I expect the work on this final 

section of the wall will be completed over the next month." See Exhibit 73. 

96. As of December 6, 2014, Holland Construction's workers, construction materials, 

and debris remained on the roof of the JACE Property. See Arthur Leon DE, 5/1/25, Pg. 68 LL 

1-14. 

97. Arthur Leon sent an employee to the Boston Police Department to see what the 

police could do about what Arthur Leon thought was a trespass. The police told the employee to 

speak to ISD. ISD, however, was unable to provide assistance to stop the trespass. See Arthur 

Leon DE, 5/1/25, Pg. 68, 69, 70, LL 24-25, 1-25, 1. 

98. Thereafter, Arthur Leon went to speak to someone at the Boston Police 

Department. Arthur Leon went to the police out in an effort to seek some assistance to end what 

he believed was Holland Construction's trespass on the JACE Property. It was not Arthur 
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Leon's intent to have criminal charges brought against John Holland. See Arthur Leon DE, 

5/1/25, Pg. 70, 77, 78, LL 18-23, 22-25, 1-5. 

99. The police officer with whom Arhtur Leon spoke prepared the police report. See 

Arthur Leon DE, 5/1/25, Pg. 71:1-73:9. 477 Harrison was not mentioned in the Police Report. 

See Exhibit 79. 

100. The Police Report states 

PO Horgan spoke to Mr. Arthur who states that since July 2, 2014 
Holland Construction Company's workers continue to stand on his 
roof which is 1234 Washington Street Boston Ma to work on the 
building adjacent to his 477 Harrison Ave Boston Ma. Mr. Arthur 
reports that he has repeatedly instructed the Holland Construction 
Company not to stand on his roof to work. Mr. Arthur further 
states that they have left construction equipment on his roof, he has 
found nails, construction debris, and has used chemicals on the 
building and that the workers refuse to tell him what the chemical 
is. Mr. Arthur has also repeatedly instructed the Holland 
Construction Company to stop trespassing on his property which 
they refuse to comply. Holland Construction Company's owner is 
John Holland. 

PO Horgan advised Mr. Arthur to seek a trespass order in Boston 
Municipal Court. 

See Exhibit 79. 

101. Following the advice of the police, Arthur Leon went to the Boston Municipal 

Court ("BMC"). Arthur Leon gave the person he spoke with at the BMC a copy of the police 

report. Someone at the BMC gave Arthur Leon a court date and wrote up the papers for Arthur 

Leon to sign, which he did. While the form was entitled, "Application for Criminal Complaint," 

Arthur Leon did not read that part and did not notice or intend to have criminal charges brought 

against John Holland. The only thing on the Application that Arthur Leon wrote was his 

signature. See Arthur Leon DE, 5/1/25, Pg. 74, 77, 78, 75, LL 9-13, 22-25, 1-5, 7-11. 
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102. The application references "John Holland (John) Holland Construction," in the 

defendant section of the application. See Exhibit 83. The "Remarks" section begins, 

"Complainant alleges that the above listed defendant, owner of Holland Construction has 

approximately four people standing on his roof." See Exhibit 83. 477 Harrison is not mentioned 

in the application. The application did not state that John Holland was personally standing on 

the roof of the JACE Property. 

103. On December 17, 2014, Arthur Leon attended the hearing on the application 

without a lawyer. John Holland appeared at the hearing with two lawyers. As directed by the 

court, Arthur Leon first sought to resolve the issue with John Holland and his lawyers, but he 

was unable to do so. As a result, the hearing went forward. The court determined there was no 

probable cause to issue a criminal complaint and told Arthur Leon to return to the Superior 

Court. See Arthur Leon DE, 5/1/25, Pg. 78, 79, 80, LL 13-25, 1-25, 1-6. 

104. Arthur Leon was not trying to cause John Holland to be arrested or put in jail. His 

goal was to have Holland Construction stay off of his roof. See Arthur Leon, DE, 5/1/25, 81:15-

82: 11. 

105. ISD issued a zoning code refusal dated December 16, 2014, in connection with 

477 Harrison's application for a permit to construct three penthouse units dated November 24, 

2014. See Exhibit 82. 

106. On December 17, 2014, 477 Harrison appealed ISD's denial to the Board of 

Appeal. See Exhibit 85. 

107. A hearing on 477 Harrison's request for a variance to build a sixth floor to add 

luxury penthouse condominiums to the 4 77 Harrison Property was scheduled for March 24, 

2015. See Exhibit 136. 
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108. In advance of the hearing, Arthur Leon submitted a letter dated February 2, 2015, 

to the Board of Appeal outlining his opposition to the zoning relief 4 77 Harrison was seeking. 

See Exhibit 88. 

109. On March 23, 2015, 477 Harrison filed this action. 

110. At the hearing on March 24, 2015, the Board of Appeal approved the zoning relief 

477 Harrison requested. See Exhibit 136. 

111. The decision of the Board of Appeal approving the penthouse variances sought by 

477 Harrison was entered in the Inspectional Services Department on May 12, 2015. See 

Exhibit 136. 

112. On May 28, 2015, within the time limit required for an appeal, JACE filed an 

appeal of the Board of Appeal's decision, an action entitled, JACE Boston, LLCv. Board of 

Appeal of the City of Boston, Civil Action No. 15-1585H (Suffolk Superior Court) ("2015 Zoning 

Appeal"). See Exhibit 137. 

113. JACE brought the 2015 Zoning Appeal because it objected to the variance sought 

by 4 77 Harrison to construct the penthouse units on the grounds that it did not believe 4 77 

Harrison was legally entitled to the variance and it believed that the granting of the variance 

would harm the JACE Property. See Arthur Leon DE, 5/1/25, Pg. 88, 89, 90, LL 10-25, 1-25, 1-

3. 

114. As an abutter of 477 Harrison's property, JACE was a "person aggrieved" and 

had presumptive standing to challenge the zoning relief 477 Harrison obtained in 2015. See 

Exhibit 138, pg. 5. 
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115. On or about June 10, 2015, 477 Harrison filed an Amended Complaint in this 

action adding the 2015 Zoning Appeal to the scope of its abuse of process and 93A claims. See 

John Holland CE, 4/30/25, Pg. 13, LL 20-24. 

116. 477 Harrison and JACE expressly agreed in the Agreement for Judgment in the 

2012 Zoning Appeal that 477 Harrison could seek variances in the future and JACE could 

oppose and appeal any such variances granted to 477 Harrison. See Exhibit 134. 

117. In the 2015 Zoning Appeal, 4 77 Harrison brought a motion for summary 

judgment on the grounds that JACE lacked standing, which motion JACE opposed. See Arthur 

Leon DE, 5/1/25, Pg. 92, LL 15-24. 

118. The Superior Court granted 477 Harrison's motion for summary judgment in the 

2015 Zoning Appeal. In granting 477 Harrison's motion for summary judgment on standing, the 

Superior Court acknowledged that there was not a case directly on point. See Exhibit 138, pg. 6. 

The Superior Court further recognized that the JACE Parties alleged that their property would be 

harmed by the work contemplated by the variances, but that the nature of the harm did not fall 

within the zone of interest of the zoning code. See Exhibit 138, pg. 6-7. 

Submission of Insurance Claims to Holland Construction's Insurer 

119. 477 Harrison represented to the JACE Parties that they were additional insureds 

under Holland Construction's insurance policy. See Exhibit 73. 

120. In a letter dated May 2, 2014, Arthur Leon submitted a letter to Holland 

Construction's insurer in which Arthur Leon indicated he was asserting a claim against Holland 

Construction for damage, specifically cracking and sinking, to the floor of the JACE Property. 

See Exhibit 68. 

121. By letter dated December 17, 2014, Arthur Leon submitted another claim to 

Holland Construction's insurer relating to damage caused to the JACE Property. See Exhibit 84. 
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122. In a letter dated January 20, 2015, Evan Hankin, a structural engineer who had 

been monitoring the JACE Property, wrote, "it is my opinion that the vibrations and the removal 

of the subgrade material caused the movement in the slab-on-grade and the subsidence of the 

support material below the slab. The new cracks, the widening of the existing cracks, and the 

settlement of the slab are directly related and caused by the construction activity at 4 77 Harrison 

Avenue." See Exhibit 87. 

123. Mr. Hankin further explained that the construction at the 477 Harrison Property 

caused new cracks and/or widened existing cracks in the concrete slab-on-grade floor at the 

JACE Property in the bay adjacent to the north wall of the 477 Harrison Property and further that 

the construction has caused the slab floor of the JACE Property to settle or sink downward. See 

Exhibit 87. 

124. On or about August 1, 2015, Holland Construction's insurer denied the JACE 

Parties' claims. See Exhibit 139. The JACE Parties did not file a lawsuit against Holland 

Construction after the denial of the claim. JACE did file a claim with its insurer which claim 

was denied for lack of coverage for damage caused by earth movement. 

Damages-Related Facts 

125. John Holland's testimony regarding his expectations that the residential units 

would have sold for $1,200 to $1,300 per square foot if they had been completed when 477 

Harrison originally planned is speculative, self-serving, inconsistent with what he told his bank 

and its appraiser, and not credible. Moreover, Mr. Holland's testimony about his expectations of 

value is an insufficient basis to treat Mr. Holland's opinion as an owner's opinion of the fair 

market value of its property. 
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126. In an email dated March 26, 2012, John Holland informed Rockland Trust and the 

bank's appraiser that "[w ]e can start the project with a demo permit and a plan limited to as of 

right work and then add the addendum drawing for the penthouses and rear bump out." See 

Exhibit 21. 

127. In an appraisal dated April 9, 2012, prepared for 477 Harrison's bank, Rockland 

Trust, Joseph J. Blake and Associates, Inc. ("Blake") appraised the as-completed value of the 

477 Harrison Property as of August 1, 2013, to be $19,300,000. See Exhibit 23. At the time of 

that appraisal, the planned redevelopment of the 4 77 Harrison Property included one floor of 

commercial spaces and 18 residential condominium units, including a sixth floor with two 

penthouse units. See Exhibit 23. 

128. The owner supplied information that was included in the Blake appraisal dated 

April 9, 2012, anticipated that sales of the commercial and residential units, when completed, 

would generate total sales of $24,410,000. See Exhibit 23. At that time, 477 Harrison 

communicated to Rockland Trust that it expected each of the 2 penthouse units to each sell for 

$2,125,000. See Exhibit 23. 

129. The owner supplied information that was included in the Blake appraisal dated 

April 9, 2012, anticipated that the per square foot sales price of the residential units would range 

from $576.92 to $888.45, with the penthouse units expected to sell at the rate of $850.00 per 

square foot. See Exhibit 23. 

130. On May 22, 2012, at 4:10 p.m., John Holland wrote to Helen Garvey at Rockland 

Trust that, "[a]fter the hearing, [Arthur Leon] agreed to sit down with me [John Holland] to 

discuss jointly designing the two projects so it work [sic] today and for his future project. Arthur 

[Leon] has not done anything in 36-years so I'm not holding my breath. I am working on two 
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sets of plans one for the as of right [ in case] Arthur [Leon] appeals and one for the full project." 

See Exhibit 37. 

131. In response to Ms. Garvey's question about the deadline by which Arthur Leon 

would have to file an appeal, Mr. Holland wrote later in the afternoon on May 22, 2012, that 

"[ a ]fter the filing he has 20-days. I'm going to assume he appeals and we start construction on 

the as ofright portion." See Exhibit 37. 

132. In an email to Ms. Garvey dated July 2, 2012, Mr. Holland explained that he 

"spoke with the BRA today and they are helping out the as of right financing by officially 

drop[ing] the low income requirement for the project. I don't know when but we are getting the 

PH units without condition." See Exhibit 141. 

133. A few minutes later, Mr. Holland further wrote to Ms. Garvey, "It is funny[.] 

Leon rattled the BRA cage and he actually saved me $Imm on the project. I should offer him 

$500,000 not to appeal." See Exhibit 141. 

134. John Holland testified that he was truthful and at no time made any 

misrepresentations to Rockland Trust or Blake because he knew Rockland Trust and Blake 

would be relying on his statements. John Holland CE, 4/30/25, Pg. 36, LL 2-14. 

135. In an email to Blake and Rockland Trust dated May 17, 2013, John Holland wrote 

"there are no affordable units in the as ofright. It is below 15-units so it is exempt[.]" See 

Exhibit 48. 

136. In an email dated August 22, 2013, John Holland informed Rockland Trust that 

4 77 Harrison was considering selling the first two floors of the 4 77 Harrison Property to an 

entity which intended to use both floors for non-residential purposes. See Exhibit 53. 
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137. Blake prepared an appraisal for Rockland Trust in September 2013, which 

included an appraisal value of an as-of-right redeveloped property (i.e., no penthouses) with an 

expected completion date of January 1, 2015. See Exhibit 55. Blake's appraisal was 

$25,000,000. See Exhibit 55. 

138. The owner supplied information included in Blake's September 2013 appraisal 

projected sales prices of the commercial and residential units totaling $31,875,000. See Exhibit 

55. The range of per square foot selling prices for the residential units was $988 to $1,031. See 

Exhibit 55; see also Exhibit 54 (in September 2013, projecting total sales of $32,300,000, with 

a range of sales price per square foot of$988.21 to $1,137.42). 

139. A further Blake appraisal prepared in February 2014, appraised the 477 Harrison 

Property redeveloped as ofright, with an expected completion date of January 1, 2015, under 

two different scenarios. The first scenario projected the JACE Parties lost the Wall Case, 

thereby allowing 477 Harrison to develop the second floor as residential units. Under this 

scenario, Blake appraised the property at $25,000,000. See Exhibit 64 (assuming three 

residential units per floor). The second scenario presented an appraisal in the event the JACE 

Parties won the Wall Case, concluding to a value of $21,000,000. See Exhibit 64 (assuming 

three residential units per floor). 

140. The owner-supplied information for the February 2014 Blake appraisal, projected 

total sales of the commercial and residential units under the first scenario (i.e., the JACE Parties 

lose the Wall Case) of $31,900,000, with per square foot sales prices for the residential units 

ranging from $982.14 to $1,093.02. See Exhibit 64 (assuming three residential units per floor). 

For the second scenario (i.e., the JACE Parties won the Wall Case), the owner-supplied 
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information projected total sales of the commercial and residential units of $28,600,000. See 

Exhibit 64 (assuming three residential units per floor). 

141. In addition, the owner-supplied information, for both scenarios, projected the 

sales prices for two future penthouse units totaling $6,150,00, with an average per square foot 

sales price of $1,198.83. See Exhibit 64. 

142. 477 Harrison's projections in February 2014 of the sales prices of the penthouse 

units as of some date after January 1, 2015, represent the first time 4 77 Harrison anticipated a 

sales price per square foot in the range of $1,200. See Exhibit 64. 

143. As ultimately redeveloped, 477 Harrison, in addition to retaining ownership of the 

commercial condominium, and the yearly rental payments derived from them, sold the 

residential units for a total of $37,885,0000, with sales price per square foot ranging from 

$1,253.37 to $1,831.86, as set forth below: 

Unit Sales Date Sales Price Unit Square $/Square 
Footage Foot 

3A 8/11/2016 $2,875,000 2,150 $1,337.21 

3B 4/19/2017 $2,200,000 1,687 $1,304.09 

3C 1/3/2019 $1,395,000 1,113 $1,253.37 

3D 11/18/2019 $2,850,000 2,160 $1,319.44 

4A 9/23/2016 $2,900,000 2,150 $1,348.84 

4B 5/9/2016 $2,200,000 1,687 $1,304.09 

4C 5/11/2016 $1,475,000 1,113 $1,325.25 

4D 9/23/2019 $2,975,000 2,160 $1,377.31 

SA 6/21/2016 $2,775,000 2,150 $1,290.70 

SB 10/11/2016 $2,340,000 1,687 $1,387.08 
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Unit 

SC 

SD 

PHA 

PHB 

Sales Date 

5/6/2016 

8/29/2017 

6/6/2019 

6/6/2019 

Sales Price Unit Square $/Square 
Footage Foot 

$1,500,000 1,113 $1,347.71 

$2,800,000 2,160 $1,296.30 

$4,000,000 2,200 $1,818.18 

$5,600,000 3,057 $1,831.86 

See Exhibit 104 ( deeds from sale of each residential unit); Exhibit 100, Exhibit B (Exhibit B to 
Master Deed with square footage for residential units of floors 3-5); Exhibit 114, Exhibit B 
(Exhibit B to First Phasing Amendment to Master Deed with square footage for penthouse units). 

144. 477 Harrison retained in the Master Deed for the property the right to change the 

use of the second floor to residential use at any time in the future. See Exhibit 100, § 17(b )(ii) 

at pg. 23. 

145. Over an approximately 10 year period, 4 77 Harrison has collected approximately 

$3,889,000 in rent from the commercial units on the first two floors of the 477 Harrison 

Property. See Exhibit 97 (as of September 2015, projecting annual net rental income of 

$388,600). 
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PROPOSED CONCLUSIONS OF LAW 

1. The jury verdict on 477 Harrison's abuse of process claim has no preclusive effect 

on 477 Harrison's claim under Chapter 93A. See Wyler v. Bonnell Motors, Inc., 35 Mass. App. 

Ct. 563, 567 (1993). 

2. "A judge may make independent and, therefore, different, findings on the c. 93A 

aspect of a case that arises out of the same facts which give rise to parallel common law claims." 

Klairmont v. Gainsborough Restaurant, Inc., 465 Mass. 165, 186 (2013) (quoting Wyler v. 

Bonnell Motors, Inc., 35 Mass. App. Ct. 563, 567 (1993)). 

3. "It is indeed both possible and feasible for a judge deciding a c. 93A claim to 

make findings that are contrary to those made by a jury on parallel common law claim." 

Klairmont, 465 Mass. at 186 (internal quotation marks and citation omitted); see also Velleca v. 

Uniroyal Tire Co., 36 Mass. App. Ct. 247,251 (1994). 

4. The JACE Parties' Constitutionally Protected Petitioning Activity 

5. "The United States Supreme Court has recognized the right to petition the 

government, including the courts, as one of the most precious of the liberties safeguarded by the 

Bill of Rights." Sahli v. Bull HN Information Systems, Inc., 437 Mass. 696, 702 (2002). 

6. "The right to petition is not, however, an absolute right. For example, baseless or 

sham litigation is not protected by the First Amendment." Sahli v. Bull HN Information Systems, 

Inc., 437 Mass. 696, 702 (2002) (internal quotation marks and citations omitted). 

7. The United States Supreme Court in Professional Real Estate Investors, Inc. v. 

Columbia Pictures Industries, Inc., 508 U.S. 49 (1993), articulated a test to assess when 

petitioning activity loses its constitutional protection, i.e., immunity from liability; only "sham" 
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litigation is not constitutionally protected. See Professional Real Estate Investors, Inc. v. 

Columbia Pictures Industries, Inc., 508 U.S. 49, 51 (1993). 

8. Under the test set forth in Professional Real Estate Investors, Inc., 477 Harrison 

had the burden to show that the JACE Parties' petitioning activity was objectively baseless. See 

Professional Real Estate Investors, Inc., 508 U.S. at 60-61. 

9. Under Professional Real Estate Investors, Inc., the two-part test first requires 477 

Harrison to show that each of the JACE Parties' acts of petitioning "must be objectively baseless 

in the sense that no reasonable litigant could realistically expect success on the merits. If an 

objective litigant could conclude that the suit is reasonably calculated to elicit a favorable 

outcome, the suit is immunized" and the sham exception must fail. Professional Real Estate 

Investors, Inc., 508 U.S. at 60. 

10. "Only if challenged litigation is objectively meritless may a court examine the 

litigant's subjective motivation." Id. 

11. "A winning lawsuit is by definition a reasonable effort at petitioning for redress 

and therefore not a sham." Id. at 60, n. 5. 

12. The Supreme Court expressly cautioned that courts must "resist the 

understandable temptation to engage in post hoc reasoning by concluding that an ultimately 

unsuccessful action must have been unreasonable or without foundation." Id. (internal quotation 

marks and citations omitted). A party may have "reasonable grounds for bringing suit" even 

when "the law or the facts appear questionable or unfavorable at the outset." Id. (internal 

quotation marks and citation omitted). 

13. In Sahli, the SJC held that "a lawsuit filed by an employer against a former 

employee who has lodged a charge of discrimination is not an act of retaliation or interference in 
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violation of the State's antidiscrimination laws where the lawsuit had a legitimate basis in law 

and in fact." Sahli, 437 Mass. at 696. 

14. In Bristol Asphalt Co., Inc. v. Rochester Bituminous Products, Inc., 493 Mass. 

539 (2024), the SJC expressly recognized that the denial of a special motion to dismiss under the 

first stage of the analysis under the anti-SLAPP statute, Mass. Gen. Laws ch. 231, § 59H, would 

not foreclose the moving party's ability to assert constitutional defenses to claims based on the 

party's petitioning activity. Bristol Asphalt Co., Inc., 493 Mass. at 556-57 ( explaining the 

distinction between the "procedural protections of the special motion to dismiss" and the 

"substantive law" and the "ordinary course oflitigation" as the vehicles to "sort[] out rights and 

responsibilities bound up in any surviving counts") ( emphasis in original). 

15. The JACE Parties are entitled to judgment as a matter oflaw to the extent 477 

Harrison's Chapter 93A claim is based on the 2012 Zoning Appeal, the Wall Case, and the 2015 

Zoning Appeal. 

16. The SJC previously found that 477 Harrison failed to carry its burden to show that 

these uses of process did not have a reasonable basis in fact or law. See 477 Harrison Ave., LLC 

v. JACE Boston, LLC, 477 Mass. 162, 173 (2017). In making this determination, the SJC had 

before it, among other things, the decision in favor of the JACE Parties in the Wall Case, the 

JACE Parties' arguments in support of their standing to appeal the zoning relief at issue in the 

2012 Zoning Appeal, and the trial court's decision on 477 Harrison's motion for summary 

judgment based on standing in the 2015 Zoning Appeal. 

17. Because the 2012 Zoning Appeal, the Wall Case, and the 2105 Zoning Appeal are 

constitutionally protected exercises of the JACE Parties' right to petition, they cannot be the 

basis for liability under Chapter 93A. 
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The JACE Parties' Entitlement to the Protection of the Litigation Privilege 

18. The litigation privilege precludes a party from being liable for "communications 

made by a party, witness, or attorney in connection with judicial proceedings or contemplated 

litigation." Bassichis v. Flores, 490 Mass. 143, 144 (2022). 

19. "[S]tatements by a party, counsel or witness in the institution of, or during the 

course of, a judicial proceeding are absolutely privileged provided such statements relate to that 

proceeding." Sriberg v. Raymond, 370 Mass. 105, 108 (1976). 

20. "The privilege applies regardless of malice, bad faith, or any nefarious motives .. 

. so long as the conduct complained of has some relation to the litigation." Bassichis, 490 Mass. 

at 150. 

21. Statements made in the preparation of and in the course of litigation may not be 

used as evidence of misconduct. See Nnodim v. US. Bank Tr. Ass 'n, 703 F. Supp. 3d 296, 305-

306 (D. Mass. 2023). 

22. Any statements made by and/or actions taken by the JACE Parties or their 

attorneys in contemplation of or in connection with the 2012 Zoning Appeal are absolutely 

privileged by the litigation privilege and may not be a basis for liability. 

23. Similarly, any statements made by and/or actions taken by the JACE Parties or 

their attorneys in contemplation of or in connection with the Wall Case, including, but not 

limited to, seeking an injunction, are absolutely privileged by the litigation privilege and may not 

be a basis for liability. 

24. Any statements made by and/or actions taken by the JACE Parties or their 

attorneys in contemplation of or in connection with the 2015 Zoning Appeal, including, but not 

limited to, discovery sought from 4 77 Harrison in that action, are absolutely privileged by the 

litigation privilege and may not be a basis for liability. 
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25. Arthur Leon, individually, is entitled to the protection of the litigation privilege. 

Any statements made by and/or actions taken by Arthur Leon in contemplation of or in 

connection with the application for a criminal complaint are absolutely privileged by the 

litigation privilege and may not be a basis for liability. 

Chapter 93A - Merits 

26. Mass. Gen. Laws ch. 93A, § 11 prohibits unfair methods of competition or unfair 

or deceptive business practices between parties engaged in trade or commerce. Mass. Gen. 

Laws ch. 93A, § 11. 

Chapter 93A - Trade or Commerce Requirement 

27. Mass. Gen. Laws ch. 93A, § 11 requires that there be "a commercial transaction 

between a person engaged in trade or commerce [and] another person engaged in trade or 

commerce." Linkage Corp. v. Trustees of Boston Univ., 425 Mass. 1, 23 (1997). 

28. For Mass. Gen. Laws ch. 93A, § 11 to apply here, 477 Harrison was required to 

prove that there was a commercial transaction between it and JACE and Arthur Leon, and that 

each of them was acting in trade or commerce, such that the parties were acting in a "'business 

context."' Milliken & Co. v. Dura Textiles, LLC, 451 Mass. 547,563 (2008). 

29. For Mass. Gen. Laws ch. 93A, § 11 to apply here, 477 Harrison was required to 

prove that there was a commercial transaction between it and the JACE Parties. Szalla v. Locke, 

421 Mass. 448, 451-52 (1995). 

30. "[T]he mere filing of litigation does not of itself constitute 'trade or commerce."' 

Milliken, 451 Mass. at 564 (internal quotation marks omitted); see also Arthur D. Little, Inc. v. 

East Cambridge Sav. Bank, 35 Mass. App. Ct. 734, 743 (1994); Gillette Co. v. Provost, Civil 

Action No. 1584CV00149BLS2, 2017 WL 2292748, at *9 (Mass. Super. Ct. Apr. 19, 2017). 
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31. 477 Harrison failed to prove by a preponderance of the evidence that it was 

engaged in trade or commerce with the JACE Parties. 

32. 477 Harrison's and the JACE Parties' status as neighboring property owners is 

insufficient to carry 477 Harrison's burden to prove the existence of the necessary business 

context between 4 77 Harrison and the JACE Parties under Section 11. See L.B. Corp. v. 

Schweitzer-Mauduit Int'!, Inc., 121 F. Supp. 2d 147, 151-52 (D. Mass. 2000); Cash Energy, Inc. 

v. Weiner, 768 F. Supp. 892, 893-94 (D. Mass. 1991). 

33. The JACE Parties are not competitors of 477 Harrison. 

34. The JACE Parties' leasing of storefronts at the JACE Property and George's 

Market, LLC's, re-opening of the Red Fez Restaurant at 1222 Washington Street, Boston, see 

Exhibit 34, long before 2012 are insufficient to treat the JACE Parties as real estate developers 

in competition with 477 Harrison. 

35. In 2012, while Arthur Leon communicated to the City that he was planning to 

redevelop the JACE Property, he did not have any plans prepared and did not go forward with 

redeveloping the JACE Property in 2012 or since then. 

36. As of the spring of 2012, John Holland did not consider Arthur Leon to be serious 

about developing the JACE Property. See Exhibit 37 (writing in May 2012 that "[a]fter the 

hearing, [ Arthur Leon] agreed to sit down with me [John Holland] to discuss jointly designing 

the two projects so it work [sic] today and for his future project. Arthur [Leon] has not done 

anything in 36-years so I'm not holding my breath"). 

37. In filing the 2012 Zoning Appeal, JACE was acting as an abutting property owner 

seeking to challenge the grant of variances to 4 77 Harrison by the Boston Board of Appeal. The 
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JACE Parties were not acting as a business competitor or in the context of a commercial 

transaction with 4 77 Harrison. 

38. In filing the Wall Case, JACE was acting as an abutting property owner seeking 

to protect its property right, namely, the easement in a portion of the north wall of 477 Harrison's 

property. The JACE Parties were not acting as a business competitor or in the context of a 

commercial transaction with 4 77 Harrison. 

39. In filing the 2015 Zoning Appeal, JACE was acting as an abutting property 

owner seeking to challenge the grant of variances to 4 77 Harrison by the Boston Board of 

Appeal. The JACE Parties were not acting as a business competitor or in the context of a 

commercial transaction with 4 77 Harrison. 

40. By filing the application for criminal complaint, Arthur Leon was not acting as a 

business competitor or in the context of a commercial transaction with 4 77 Harrison, John 

Holland, and/or Holland Construction. Arthur Leon was acting as an abutting property owner 

who was seeking to protect his property from what he perceived to be trespass by Holland 

Construction. 

41. By opposing the relief sought by 4 77 Harrison from the BRA, the JACE Parties 

were not acting as a business competitor or in the context of a commercial transaction with 4 77 

Harrison. 

42. By opposing the relief sought by 477 Harrison from the ZBA, the JACE Parties 

were not acting as a business competitor or in the context of a commercial transaction with 4 77 

Harrison. 

43. The JACE Parties were not acting as a business competitor or in the context of a 

commercial transaction with 477 Harrison and/or Holland Construction in connection with the 
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JACE Parties' submission of insurance claims relating to the floor and roof of the JACE property 

to Holland Construction's insurance company. 

Chapter 93A - Standard of Proof 

44. Even assuming 477 Harrison carried its burden to satisfy the trade or commerce 

element under Mass. Gen. Laws ch. 93A, § 11,477 Harrison also was required to prove by a 

preponderance of the evidence each of the following: (1) the JACE Parties "engaged in an unfair 

method of competition or committed an unfair or deceptive act or practice;" (2) 477 Harrison 

suffered "a loss of money or property;" and (3) "a causal connection between the loss suffered 

and the [JACE Parties'] unfair or deceptive method, act, or practice." Auto Flat Car Crushers, 

Inc. v. Hanover Ins. Co., 469 Mass. 813, 820 (2014) (footnote omitted). 

45. Factors to consider regarding whether 477 Harrison has proven by a 

preponderance of the evidence that the JACE Parties committed an unfair act or practice include: 

a. whether the act or practice falls within some established concept of 

unfairness; 

b. whether the defendants' act or practice was immoral, unethical, 

oppressive, unscrupulous, or otherwise unconscionable. 

Datacomm Interface, Inc., 396 Mass. at 778 ( quoting PMP Assocs., Inc. v. Globe Newspaper 

Co., 366 Mass. 593, 596 (1975)); VMark Software, Inc. v. EMC Corp., 37 Mass. App. Ct. 610, 

620 (1994). 

46. Liability under Mass. Gen. Laws ch. 93A, § 11 exists only if 4 77 Harrison was 

able to prove that the JACE Parties' conduct is such that a reasonable business person would find 

it reprehensible. See Schwanbeckv. Federal-Mogul Corp., 31 Mass. App. Ct. 390,414 (1991), 

superseded, 412 Mass. 703 (1992). I find that 477 Harrison failed to prove this by a 

preponderance of the evidence. Among other things, in filing the 2012 Zoning Appeal and the 
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2015 Zoning Appeal, the JACE Parties did nothing more than exercise their right as an abutter, 

who, by statute, is presumed to be a person aggrieved, to challenge the finding of the Board of 

Appeal that 477 Harrison had demonstrated an entitlement to a variance. Prior to filing the 2012 

Zoning Appeal, the JACE Parties had knowledge that their attorney and consultants had advised 

the ZBA that 477 Harrison did not meet the requirements for granting a variance. Similarly, 

before filing the Wall Case, Arthur Leon was aware of Kathleen O'Donnell's opinion that the 

Indenture and the easement running in favor of the JACE Property was valid and remained in 

effect. In filing the Wall Case, the JACE Parties did nothing more than seek to protect their 

property interest. 

47. To the extent 477 Harrison's Chapter 93A claim is based on its allegations of 

abuse of process, 4 77 Harrison was required to prove by a preponderance of the evidence as to 

each of the 2012 Zoning Appeal, the Wall Case, the 2015 Zoning Appeal, and the application for 

criminal complaint that the JACE Parties (a) used process (b) for an ulterior or illegitimate 

purpose and (c) caused damages to 477 Harrison. See Psy-Ed Corp. v. Klein, 459 Mass. 697, 

713 (2011); Millennium Equity Holdings, LLC v. Mahlowitz, 456 Mass. 627, 636 (2010); Jones 

v. Brockton Pub. Mkts., Inc., 369 Mass. 387, 389-90 & n. 2 (1975); See Bristol Asphalt Co. v. 

Rochester Bituminous Prods., 2021 Mass. Super. LEXIS 1339, *20 (Mass. Super. Ct., Aug. 30, 

2021) (holding that proceedings before town boards are not considered "process" for purposes of 

an abuse of process claim). 

48. Even ifthere was an abuse of process, that finding does not require the Court to 

find that the conduct was a violation of Chapter 93A because Chapter 93A requires reprehensible 

conduct. See Schwanbeck v. Federal-Mogul Corp., 31 Mass. App. Ct. 390, 414 (1991 ), 

superseded, 412 Mass. 703 (1992). As explained above, I find that 477 Harrison failed to prove 
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that the JACE Parties did not act reprehensibly. Furthermore, the JACE Parties did not commit 

any unfair or deceptive acts or practices. 

49. Notwithstanding the jury's verdict with respect to the 2012 Zoning Appeal, the 

2015 Zoning Appeal, and the application for criminal complaint, I find that the JACE Parties did 

not use process for an ulterior purpose. 

50. Even if a finding of abuse of process required a finding that there was a violation 

of Chapter 93A, I find that 477 Harrison failed to prove that the 2012 Zoning appeal, the Wall 

Case, the 2015 Zoning Appeal, and the application for criminal complaint, was used for an 

ulterior or illegitimate purpose. 4 77 Harrison failed to prove each action was filed to accomplish 

some ulterior purpose for which the action was not designed or intended or that was not a 

legitimate purpose of the action. See Psy-Ed Corp., 459 Mass. at 713; Ladd v. Polidoro, 424 

Mass. 196, 198 (1997); Datacomm Interface, Inc. v. Computerworld, Inc., 396 Mass. 760, 775 

(1986); Beecy v. Pucciarelli, 387 Mass. 589, 595 (1982); Wodinsky v. Kettenbach, 86 Mass. App. 

Ct. 825, 836 (2015). 

51. If the stated objective of the action was the actual objective, then there is no abuse 

of process. See Jones, 369 Mass. at 391; Silvia, 35 Mass. App. Ct. at 454-55. 

52. 477 Harrison cannot carry its burden to show that the JACE Parties had an ulterior 

purpose by showing only that the JACE Parties used process to vex, annoy, or harass 477 

Harrison. See Psy-Ed Corp., 459 Mass. at 713-14. 

53. Rather, 477 Harrison was required to show that the JACE Parties filed the action 

to gain some collateral advantage not properly involved in the proceeding itself; in other words, a 

form of extortion. See Cohen v. Hurley, 20 Mass. App. Ct. 439, 442 (1985). 
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54. Whether the JACE Parties had grounds to file an action is relevant to assessing 

whether the JACE Parties had an ulterior purpose. See Millennium Equity Holdings, 456 Mass. 

at 637. 

55. Whether the JACE Parties had a basis in fact or law to file an action is relevant to 

analyzing whether the JACE Parties had an ulterior purpose in using this process. 

56. Even if 477 Harrison proved that the JACE Parties knew or should have known 

that a particular action was groundless, which I find 4 77 Harrison failed to do, 4 77 Harrison still 

was required to prove the existence of an ulterior purpose. See Psy-Ed Corp., 459 Mass. at 713; 

Beecy, 387 Mass. at 596; Wodinsky, 86 Mass. App. Ct. at 836; Bednarz v. Bednarz, 27 Mass. 

App. Ct. 668, 673 (1989). 

57. "[I]f process is employed for its intended legal purpose, there can be no abuse of 

process even if the person also possessed an improper motive." Pan American Airways, Corp. 

v. Barnes, C.A. No. 04-10515-JLT, 2005 U.S. Dist. LEXIS 53723 at*9 (D. Mass. Oct. 19, 

2005). 

58. 477 Harrison failed to carry its burden to show that any of the JACE Parties' use 

of process constituted an abuse of process. 

59. The JACE Parties did not bring the 2012 Zoning Appeal for an ulterior or 

illegitimate purpose. 

60. The stated objective of the 2012 Zoning Appeal, to challenge the basis for the 

Boston Board of Appeal's approval of the variances that 477 Harrison was seeking, was the 

actual objective of that action. 

61. The 2012 Zoning Appeal was not groundless given, among other things, the 

JACE Parties, as abutters, had presumptive standing as a person aggrieved to challenge the 
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decision of the Boston Board of Appeal and had raised legitimate challenges to whether 4 77 

Harrison was entitled to a variance on the grounds of hardship. 

62. The 2012 Zoning Appeal was not brought for the purpose of causing 477 Harrison 

to lose its property to the bank so the JACE Parties could buy the 477 Harrison Property from the 

bank. 

63. The 2012 Zoning Appeal was not brought for the purpose of delaying the 

development of 477 Harrison's property so as to gain an unfair advantage in the development of 

the JACE property. 

64. Among other things, I find that Kamran Zahedi's email to Kevin Joyce, Arthur 

Leon's lawyer at the time, dated May 10, 2012, is not the "smoking gun" 477 Harrison argues it 

is. Mr. Zahedi's email did nothing more than make the observation that resolving an abutter's 

appeals through the court system takes time. It did not state that the only reason Arthur Leon 

would bring an appeal would be for the purpose of delaying 477 Harrison's project. In any 

event, even if that was Mr. Zahedi's intent, there is no evidence that Arthur Leon ever saw the 

email and/or approved or ratified Mr. Zahedi's position. 

65. The 2012 Zoning Appeal was not brought for the purpose of forcing 477 Harrison 

to redesign its project to remove any windows that provided views over the JACE property. 

66. The JACE Parties did not bring the Wall Case for an ulterior or illegitimate 

purpose. 

67. The stated objective of the Wall Case, to seek a declaration from the Court as to 

the rights of the parties in the wall, was the actual objective of that case. 

68. The Wall Case was not groundless. Indeed, the trial court entered judgment in 

favor of the JACE Parties, which the Appeals Court affirmed. 
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69. The Wall Case was filed to resolve a good faith dispute between JACE and 447 

Harrison regarding the continued existence and meaning of the Indenture. 

70. In connection with 477 Harrison's motion for summary judgment in the 2012 

Zoning Appeal, the JACE Parties and 477 Harrison had notice of Kathleen O'Donnell's opinion 

that that the Indenture was valid and remained in effect, provided the building on the JACE 

Property was the same building that existed in 1926. 

71. In its claim alleging the Wall Case violated chapter 93A, 477 Harrison asserts the 

JACE Parties acted with the same ulterior motives with which it brought the 2012 Zoning 

Appeal. This claim is not credible. 

72. The Wall Case was not brought for the purpose of causing 477 Harrison to lose 

its property to the bank so the JACE Parties could buy the 477 Harrison Property from the bank. 

Within a month after filing the Wall Case, John Holland, on behalf of the Holland Companies, 

extended an offer to purchase the JACE Property and 1222 Washington Street for $28 million. 

See Exhibit 142. From that point forward, the JACE Parties could not have reasonably believed 

that the Wall Cause would cause 4 77 Harrison to lose the 4 77 Harrison Property to the bank. 

73. The Wall Case was not brought for the purpose of delaying the development of 

477 Harrison's property so as to gain an unfair advantage in the development of the JACE 

property. Among other things, there is no evidence that as of June 2013, the JACE Parties were 

in the process of preparing plans for the redevelopment of the JACE Property and/or taking any 

other action indicating they had immediate plans to redevelop the JACE Property. 

74. The Wall Case was not brought for the purpose of forcing 477 Harrison to 

redesign its property to remove windows and balconies that have views over the JACE Property. 

The complaint in the Wall Case sought only to protect the area of the north wall of the 4 77 
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Harrison Property in which JACE claimed an easement. Consistent with that goal, the parties 

entered into the Stipulated Order, which allowed 4 77 Harrison to demolish the north wall on 

floors 3-5, thereby facilitating the installation of windows and balconies. See Exhibit 60. 

75. The JACE Parties did not bring the 2015 Zoning Appeal for an ulterior or 

illegitimate purpose. 

76. The stated objective of the 2015 Zoning Appeal, to challenge the basis for the 

Boston Board of Appeal's approval of the variances that 477 Harrison was seeking as to the 

penthouses, was the actual objective of that action. 

77. That 477 Harrison's motion for summary judgment with respect to JACE's 

standing was granted is not evidence that the 2015 Zoning Appeal was groundless. 

78. That 477 Harrison's motion for summary judgment with respect to JACE's 

standing was granted is not evidence that the 2015 Zoning Appeal lacked a reasonable basis in 

fact or law. 

79. The 2015 Zoning Appeal was not groundless. Among other things, JACE had 

presumptive standing as an abutter to challenge the zoning relief granted to 4 77 Harrison. 4 77 

Harrison's successful redevelopment of its property as ofright demonstrated that 477 Harrison 

was able to make reasonable use of its property without a variance. In granting 4 77 Harrison's 

motion for summary judgment, the trial court acknowledged that there was no case on point and 

relied on a decision of the Supreme Judicial Court that was decided one year after the 2015 

Zoning Appeal was filed. 

80. 477 Harrison makes the same claims regarding the JACE Parties' allegedly 

ulterior purpose with regard to the 2015 Zoning Appeal that it made with regard to the 2012 

Zoning Appeal and the Wall Case. This claim is not credible. 
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81. By the time the JACE Parties filed the 2015 Zoning Appeal in May 2015, it was 

clear that the JACE Parties' opposition to the variance for the penthouses 477 Harrison was 

seeking would not cause 4 77 Harrison to lose the 4 77 Harrison Property to the bank. It was 

equally clear that the JACE Parties were not seeking to delay the redevelopment of the 477 

Harrison Property so as to allow the JACE Property to be redeveloped first. In the three years 

before the filing of the 2015 Zoning Appeal, the JACE Parties had not developed any plans or 

taken any steps to start the process ofredeveloping the JACE Property. Moreover, by 2015, 477 

Harrison had installed windows and balconies on the north wall on floors 3-5 of its property 

overlooking the JACE Property. 

82. Arthur Leon did not bring an application for criminal complaint against the 

Plaintiff in this case: 4 77 Harrison. 

83. Arthur Leon reasonably believed that Holland Construction's continued presence 

on the JACE Property as of the fall of2014 was not permitted under either an earlier court order, 

relevant law, and/or an alleged agreement reached between him and John Holland in March 

2014. See, e.g., Exhibit 72. 

84. During the fall of 2014, Arthur Leon communicated with John Holland to try to 

have Holland Construction remove its workers, planking, tires, and construction debris from the 

roof of the building on the JACE Property. See Exhibits 72-76. 

85. Arthur Leon was not able to reach a negotiated resolution with John Holland of 

what Arthur Leon believed was Holland Construction's trespass on the building on the JACE 

Parties' property, See Exhibits 72-76, however, in October 2014, John Holland represented to 

Arthur Leon that "the work that requires physical access to your roof will be completed this 

week." Exhibit 73. John Holland further represented that the remaining tires and planks on the 
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roof of the JACE Property were "necessary to continue to provide protections to the roof while 

we complete work on the front section of the sidewall using the swing staging ... I expect the 

work on this final section of the wall will be completed over the next month." Exhibit 73. 

86. As of December 6, 2014, Holland Construction's workers, construction materials, 

and debris remained on the roof of the JACE Property. 

87. Frustrated, Arthur Leon sent an employee to the Boston Police Department to see 

what the police could do about what Arthur Leon perceived to be the trespass. The police told 

the employee to speak to ISD. ISD, however, was unable to provide assistance to stop the 

trespass. 

88. Thereafter, Arthur Leon went to speak to someone at the Boston Police 

Department. Arthur Leon went to the police out of frustration and in an effort to seek some 

assistance to end what he believed was Holland Construction's trespass on the building on the 

JACE Parties' property. It was not Arthur Leon's intent to have criminal charges brought against 

John Holland. 

89. 477 Harrison was not mentioned in the Police Report. See Exhibit 79. 

90. The Police Report states, among other things, that PO Horgan advised Mr. Arthur 

to see a trespass order in Boston Municipal Court ("BMC"). See Exhibit 79. 

91. There was nothing in the report indicating that the BMC would be issuing a 

criminal complaint. See Exhibit 79. 

92. Following the advice of the police, Arthur Leon went to BMC. After speaking 

with Arthur Leon and reviewing the police report, the clerk at the BMC and not Arthur filled out 

a form, which Arthur Leon signed. While the form was entitled, "Application for Criminal 
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Complaint," it was not Arthur Leon's intent to have criminal charges brought against John 

Holland. 

93. Arthur in seeking to deal with what he believed was the continuing trespass did 

not take actions knowingly to bring criminal charges against the plaintiff, 4 77 Harrison, and did 

not act in violation of Chapter 93A. 

94. 477 Harrison, the plaintiff in this case, does not have standing to assert a claim 

under Mass. Gen. Laws ch. 93A, § 11 based on the JACE Parties' submission of insurance 

claims relating to the floor and roof of the JACE Parties' property to Holland Construction's 

msurer. 

95. The JACE Parties did not commit any unfair or deceptive act or practice by 

submitting insurance claims relating to damage to the floor and roof of the JACE Property to 

Holland Construction's insurance company. 

96. The JACE Parties had a good faith basis to believe that their property had been 

damaged as a result of the construction at 477 Harrison's property. 

97. In connection with a claim against Holland Construction, Arthur Leon consulted 

with Mr. Evan Hankin. Mr. Hankin is a structural engineer. Mr. Hankin observed the JACE 

Property and discussed his results with Arthur Leon. Mr. Hankin issued a report dated January 

20, 2015, see Exhibit 87, in which among other things he noted "[t]he new cracks, the widening 

of the existing cracks and the settlement of the slab are directly related and caused by the 

construction activity at 477 Harrison." 

98. The JACE Parties reasonably relied upon the findings of Mr. Hankin in 

connection with the JACE claim and therefore did not act willfully or knowingly in an unfair and 

deceitful manner. 
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99. After the insurer denied the claim, the JACE Parties did not file suit against 

Holland Construction. 

Unfair Competition 

100. To the extent 477 Harrison originally based its Chapter 93A claim on a theory of 

unfair competition, 4 77 Harrison was required to prove by a preponderance of the evidence that 

the JACE Parties' conduct caused "an injury to the marketplace," in the sense that consumers 

were prevented "from making an informed decision, [thereby] impair[ing] the ability of a 

competitor to compete fairly." Katin, 2009 U.S. Dist. LEXIS 31398, at *35 (internal quotations 

and citations omitted). 

101. With respect to an unfair competition theory of liability under Mass. Gen. Laws 

ch. 93A, § 11, there must be injury not just to 4 77 Harrison, but to the marketplace caused by a 

pattern of conduct. See Massachusetts Sch. of Law at Andover, Inc. v. Am. Bar Ass 'n, 952 F. 

Supp. 884, 891 (D. Mass. 1997) (internal quotation mark and citation omitted); see also Katin v. 

Nat'! Real Estate Info. Servs., Inc., 2009 U.S. Dist. LEXIS 31398, at *35 (D. Mass. Mar. 31, 

2009); Doliner v. Brown, 21 Mass. App. Ct. 692, 696-97 (1986). 

102. 4 77 Harrison failed to present any evidence in support of its alternative theory of 

liability - namely, the JACE Parties engaged in unfair competition - under Mass. Gen. Laws ch. 

93A, § 11. 

103. 477 Harrison presented no evidence that the JACE Parties engaged in any conduct 

which caused any injury to the marketplace, let alone an injury to the marketplace in the sense 

consumers were prevented from making informed decisions, thereby impairing 477 Harrison's 

ability to compete fairly. 
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104. 477 Harrison presented no evidence that the JACE Parties engaged in a pattern of 

conduct which caused any injury to the marketplace. 

Chapter 93A - Loss of Money or Property Requirement 

105. Under Mass. Gen. Laws ch. 93A, § 11,477 Harrison was required to prove by a 

preponderance of the evidence that it suffered a loss of money or property. For purposes of 

Section 11, the term "money" means money, and it does not mean time or anything else. Lost 

time does not constitute a loss of money or property for purposes of chapter 93A. Baldassari v. 

Pub. Fin. Trust, 369 Mass. 33, 45 (1975), superseded in part by statute; Tech Plus, Inc. v. Ansel, 

59 Mass. App. Ct. 12, 19 & n. 8 (2003) (applying Baldassari definition of money or property in 

context of claim under Mass. Gen. Laws ch. 93A, § 11 ). 

106. Under Mass. Gen. Laws ch. 93A, § 11, "property" means the kind of property that 

is purchased or leased, not intangibles such as a right to a sense of security, peace of mind, or 

personal liberty. See Baldassari, 369 Mass. at 45. 

107. 477 Harrison was required to prove that any damages it claims to have suffered 

were the "natural and probable consequences" of the filing of the 2012 Zoning Appeal, the Wall 

Case, and/or the 2015 Zoning Appeal. Millennium Equity Holdings, LLC, 456 Mass. at 645 

(internal quotation marks and citation omitted). 

108. 477 Harrison was required to prove its damages with a reasonable degree of 

certainty; damages cannot be speculative. See Steele v. Kelley, 46 Mass. App. Ct. 712, 741 n.28 

(1999). 

109. For 477 Harrison to meet its burden of proof, 477 Harrison was required to prove 

it suffered lost profits as a result of the JACE Parties' violation of Chapter 93A; that is, it is 

necessary to consider both 477 Harrison's alleged increased costs and any increased revenue 

and/or value it received. See, e.g., Ricky Smith Pontiac, Inc. v. Subaru of New England, Inc., 14 
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Mass. App. Ct. 396,426 (1982); see also Empire Today, LLC v. Nat'! Floors Direct, Inc., 788 F. 

Supp. 2d 7, 18-19 (D. Mass. 2011). 

110. 477 Harrison failed to carry its burden to demonstrate that it suffered any loss of 

money or property as a result of any alleged unfair or deceptive act or practice by the JACE 

Parties. 

111. 477 Harrison failed to carry its burden to establish that it suffered any lost profits 

as a result of the 2012 Zoning Appeal, Wall Case, or the 2015 Zoning Appeal. 

112. I find credible John Holland's testimony that he was truthful in his 

communications with Rockland Trust and its appraiser, Blake. 

113. The appraisals for the 4 77 Harrison Property as completed show that the fair 

market value of the 4 77 Harrison Property increased from the initial anticipated completion date 

to the actual sale of the residential units. 

114. The owner-supplied information 477 Harrison supplied to Rockland Trust and 

Blake demonstrates that the fair market value of the 477 Harrison Property increased. 

115. John Holland's testimony regarding his expectations that the residential units 

would have sold for $1,200 to $1,300 per square foot if they had been completed when 477 

Harrison originally planned is speculative, self-serving, inconsistent with what he told his bank 

and its appraiser, and not credible. Moreover, Mr. Holland's testimony about his expectations of 

value is an insufficient basis to treat Mr. Holland's opinion as an owner's opinion of the fair 

market value of its property. 

116. 477 Harrison's increased hard costs and soft costs allegedly resulting from the 

delay caused by the filing of the 2012 Zoning Appeal and the 2015 Zoning Appeal are not the 

correct measure of 477 Harrison's damages. 
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117. 477 Harrison suffered no damages because the increase in the revenue it received 

from the sale of the residential units as a result of selling them after 2013 exceeds the increased 

costs it incurred as a result of any delay in completing the construction of the units. 4 77 

Harrison realized $37,885,000 from sales of the residential units on floors 3-5 and the two 

penthouse units. 

118. Moreover, 477 Harrison's mistaken belief that it could proceed with an as ofright 

project while the JACE Parties' challenges to the Board of Appeal's decision was pending was 

not caused by the JACE Parties. Therefore, any delay due to 477 Harrison's mistaken belief was 

not caused by any action of the JACE Parties. 

119. 4 77 Harrison failed to mitigate the damages it claims to have suffered as a result 

of the 2012 Zoning Appeal by waiting approximately one year after the filing of the 2012 Zoning 

Appeal to abandon the zoning relief it had obtained so it could proceed with an as of right 

project. See Brian v. B. Sopkin & Sons, Inc., 314 Mass. 180, 183 (1943) ("A party injured by a 

tort has a duty to use reasonable care to minimize the damages."). 

120. 477 Harrison has not established any damages that are the natural and probable 

cause of the Wall Case. 477 Harrison's inability to demolish the wall at the second-floor level 

was the result of the terms of the easement in the Indenture and not the result of the JACE 

Parties' seeking a declaratory judgment about the Indenture; as such it has no claim for damages. 

121. Still, 477 Harrison retained the right to convert the second floor into residential 

units at any time in the future. 4 77 Harrison has failed to account for the significant value of this 

retained right in the calculation of its damages. 

122. For the past 10 years, and continuing into the future, 477 Harrison collects rent 

from the tenants of the commercial condominium units on the first two floors of the 4 77 Harrison 
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Property. Over the course of the past ten years, 477 Harrison has received approximately 

$3,886,000 net rent from the commercial units on the first two floors of the 477 Harrison 

Property. See Exhibit 97. 477 Harrison has failed to account for that rental income in the 

calculation of its damages. 

123. The 2012 Zoning Appeal was filed on August 28, 2012, and ended when an 

Agreement for Judgment was filed on November 7, 2013. 

124. After November 7, 2013, 477 Harrison was free to develop the project at the pace 

that it chose. 

125. Thus, no increase in costs after the end of the 2012 Zoning Appeal was 

attributable to the JACE Parties. 

126. Further, the record reveals that after the conclusion of the 2012 Zoning Appeal, 

477 Harrison made significant changes to the project. In February and March 2014, the project 

called for 9 units ofresidential condominiums on floors 3-5. See Exhibits 63, 64 and 67. On 

December 30, 2014, 477 Harrison and Rockland Trust entered a loan modification that deleted 

the prior description of the project as involving 9 residential units and instead providing for 12 

residential units and increasing the construction loan amount by $1,530,000. See Exhibit 86. 

127. In March 2012, i.e. prior to filing of the 2012 Zoning Appeal, 477 Harrison 

projected its hard costs for constructing the commercial condominium would be $8,992,569.75. 

See Exhibit 23 (Owner Supplied Information). 

128. In April 2014, five months after the Agreement for Judgment entered in the 2012 

ZBA appeal, 477 estimated that the cost of the "as ofright" project was $8,769,598 and that the 

penthouses would cost an additional $1,409,175. See Ex. 64. This estimate was based on the 
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assumption that the Wall Case would be decided in favor of JACE, which it was. Thus, the total 

cost was projected to be $10,178,773. 

129. The difference between the hard costs projected prior to the filing of the 2012 

Zoning Appeal and after the 2012 Zoning Appeal in November 2013 was thus $10,178,773 

minus $8,992,569.72, which is equal to $1,186,203.75. See table below: 

Projected Hard Costs Pre and Post 2012 ZBA Appeal 

Hard Costs 2012 2014 Increase in hard 
costs 

Project with Penthouses $8,992,569.75 

Ex. 23 (Owner Supplied 
Information) 

As of Right Project $8,769,598.00 

Ex.63 

Penthouses $1,409,175.00 

Ex.63 

Total Hard Costs $8,992,569.75 $10,178,773.00 $1,186,203.25 

130. The increase in sales of the residential condominiums and the penthouses plus the 

value of the commercial condominium retained by 4 77 Harrison vastly exceeded the increased 

hard costs. 

131. In 2012, prior to the filing of 2012 Zoning Appeal, 4 77 Harrison projected that the 

project as built would sell for a total of $24,410,000. See Exhibit 23 (Owner Supplied 

Information Addendum to Appraisal). 

132. In February 2014, after the 2012 Zoning Appeal ended in November 2013, 477 

Harrison projected the "as of right" project consisting of a commercial unit and 9 residential 
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units would sell for $28,600,000 and the penthouses would sell for $6,150,000, for a total of 

$34,750,000. See Exhibits 63 and 64. 

133. Attached to the original construction loan agreement between 477 Harrison and 

Rockland Trust dated March 27, 2014, Exhibit 67, is "Schedule A - Unit Appraised Retail 

Value." Schedule A incorrectly listed the project as having four unit types per floor and 

therefore overstated the value of the residential units by $8,650,000. The original construction 

loan agreement defined "Project" to mean "[t]he renovation and conversation of said Property 

into nine residential (9) units and two (2) commercial units ('each, a 'Unit') five (5) story 

condominium." Exhibit 67 ( emphasis added). Schedule A identified 12, not 9, residential units. 

In particular, Schedule A listed both Band C unit types, when in fact, as of March 2014, 477 

Harrison's plan was to combine the smaller Band C units into a single larger unit, as explained 

in the Blake appraisal prepared in February 2014. See Exhibit 64. At the time 477 Harrison and 

Rockland Trust entered into the modified construction loan dated December 30, 2014, the 

"Project" had been redefined to include 12 residential units. See Exhibit 86. Schedule A 

attached to the modified construction loan agreement correctly identified four unit types - A, B, 

C, and D - per floor. The total value of the residential and commercial units reflected on 

Schedule A to the modified construction loan agreement totaled $25,711,375. 

134. Ultimately, the residential condominiums and the penthouses sold for a total of 

$37,885,000 and the retained commercial condominium was valued at $6,250,000. The total was 

thus $44,135,000. See Exhibit 101 (Deeds from sale ofresidential condominiums and 

penthouses); Exhibit 64 (Owner Supplied Information Addendum to Appraisal). 
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135. The increase between what 477 Harrison projected for the sale of the project in 

2012 prior to the 2012 Zoning Appeal compared to what was achieved was an increase of 

$19,725,000. See chart below: 

Projected Value pre 2012 ZBA Appeal vs. Actual Results 

2012 2014 Actual Increase 2012 to 

Ex. 23 Ex. 63 Exs. 101 and 
actual 

63 

Commercial $1,475,000 $6,250,000 $6,250,000 $4,775,000 
Condominium 

Residential $18,685,000 $22,350,000 $28,285,000 $9,600,000 
Condominiums 

Penthouses $4,250,000 $6,150,000 $9,600,000 $5,350,000 

Total $24,410,000 $34,750,000 $44,135,000 $19,725,000 

136. Since the increase in the value of the project exceeded the increase in hard costs 

that happened during the pendency of the 2012 Zoning Appeal, 477 Harrison suffered no 

damages. 

137. In 2014, prior to the filing of the 2015 Zoning Appeal, 477 Harrison projected the 

additional hard costs for the construction of the penthouses would be $1,409,175.00. See 

Exhibit 63. 

138. The hard costs for construction of the penthouses were $1,045,990. See Exhibit 

113. Thus, the hard costs for construction of the penthouses were less than projected before the 

2015 Zoning Appeal. 

139. Furthermore, the penthouses sold for millions of dollars more than projected prior 

to the filing of the 2015 Zoning Appeal. Thus, 477 Harrison has failed to show any lost profits. 
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140. In 2012, 477 Harrison projected the penthouses would sell for $4,250,000. See 

Exhibit 23 (Owner Supplied Information Addendum to Appraisal). 

141. In 2014, 477 Harrison projected the penthouses would sell for $6,150,000. See 

Exhibits 63, 64. 

142. The penthouses sold for $9,600,000. See Exhibit 104. 

143. 477 Harrison suffered no lost profits as a result of delay. The chart below 

compares 477 Harrison's projected profits in 2012 prior to the filing of any litigation with the 

profits achieved by 4 77 Harrison taking into account the additional expenses 4 77 Harrison 

attributes to JACE's litigation. 

2012 Projected profit vs. Profit after including damages daime<l by 471 

2012 Actual 

1 Sales" $24,410,000.00 1 Sales plus Value of Commercial CO/'\do1 $44,135,000.00 

2 Cost of Proiect1 $17,945,'36{). 75 2 Cost of Project 20121 $17,945,960.75 

3 Profit (h11e 1 minus line 2) $6,464,039.25 3 l11creased Hard Costs Claimed by 477" $5,100,000.00 

4 increased interest cost claimed by 47t $700,000.00 

5 Total Cost of Project {sum of lines 2-3) $23,745,960.75 

6 Profit \line 1 minus line 5} $20,389,039.25 

Footnotes to chart 

1. Ex. 23 {owner supplied information addendum to Appraisal) 

I 2. Ex. 101 {deeds from sale of residential condominums) and 64 {Owner supplied information Addendum to Appraisal) 

3. John Holland, DE, AprH 24, 2025, pag,:; 116:15-17 

4, John Ho!iand, DE, April 24, 2025, page 118:9-14 

144. The chat below compares 477 Harrison's projected profits in 2014 after the 

conclusion of the 2012 Zoning Appeal with actual sales of the residential condominiums and 

penthouses together with valuable of the commercial condominium the profits achieved by 4 77 

Harrison taking into account the additional expenses 477 Harrison attributes to JACE's litigation. 
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2014 Projected profit vs. Profit after induding damages claimed by 477 

2014 

1 Projected $ale,/ As of right pro;ect S.28,€-0C,CC{).00 

2 Projeued sa!e Penthouses $6,150,000.00 

3 Total Prnjected Sales $34,750,000.00 

4 Pro;ected Cost of Project' as of right SlB.446. n 1.65 

S Proje<:ted Cost Penthouses; Sl,409.175.00 

6 Tota\ Projected Costs $19,SSS.946.65 

7 Projected Prof,t (line 3 minus line 6) $14,894,053.35 

I 
footl'!Otes to chart 

1. !');, 64 {owner supplied information addendum to Appraisal) 

Actual 

l Salts plus Value of Commerc,al Com:J,>1 $44,lSS.000.00 

2 Projected Cost of Pwject 2014 $19JJSS,946.6S 

3 increased Hard Costs Ciaimed by 477l $5,100,000.00 

4 ,m:reased interest (Ost claimed by 477" $700,0C-0.00 

5 Tota/ Cost of ?reject (sum of lines 2·4) $25,655,946,65 

6 Profit (line 1 minus line S) $18,479))5:LSS 

2. Ex. 101 (deeds from sale of resident1ai condomim1msj and 64 (Owner supplied mformation Addendum to Appraisal) 

S. John HoHand, DE, April 24, 2025, page 116:15-17 

4, John Hoi\and. DE. April 24, 2025. page 118:9-14 

145. Even after taking into account 477 Harrison's claimed delay damages, 477 

Harrison suffered no lost profits. 

146. 477 Harrison did not incur any loss in connection with the application for criminal 

complaint other than the legal fees incurred in defending the matter for a total of $1,981. See 

Exhibits 90, 91 and 92. 

14 7. 4 77 Harrison did not suffer any loss of money or property as a result of the JACE 

Parties' submission of insurance claims relating to damage to the floor and roof of the JACE 

Parties' property to Holland Construction's insurer. 

Chapter 93A - Causation Requirement 

148. As part of the proof of its claim under Mass. Gen. Laws ch. 93A, § 11,477 

Harrison also was required to prove by a preponderance of the evidence that the JACE Parties' 

violation of Section 11 caused the loss of money or property 4 77 Harrison claims it suffered. See 

Halper v. Demeter, 34 Mass. App. Ct. 299, 303-04 (1993). 
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149. 477 Harrison was required to show that it would not have suffered a loss but for 

the JACE Parties' unfair or deceptive act or practice. See Hartford Cas. Ins. Co. v. New 

Hampshire Ins. Co., 417 Mass. 115, 125 (1994); Mass. Farm Bureau Fed'n, Inc. v. Blue Cross of 

Mass., Inc., 403 Mass. 722, 730 (1989); Kohl v. Silver Lake Motors, Inc., 369 Mass. 795, 800-01 

(1976); Martha's Vineyard Auto Vil!. Inc. v. Newman, 30 Mass. App. Ct. 363, 368 (1991); 

Atwood v. Best Buick, Inc., 21 Mass. App. Ct. 70, 74 (1985). 

150. In addition to proving that the JACE Parties' unfair or deceptive acts or practices 

were the actual cause of a loss of money or property, 4 77 Harrison was required to prove that the 

JACE Parties' alleged unfair or deceptive acts or practices were the proximate cause of 477 

Harrison's loss of money or property. That is, was the plaintiff's loss the foreseeable result of 

the defendants' conduct? Even though a particular loss may have been caused by a particular 

act, the law treats that loss as being compensable only if the loss was reasonably foreseeable or, 

said another way, was a reasonably expected result of the act. See Kohl, 369 Mass. at 795; see 

also Int'! Fid. Ins. Co. v. Wilson, 387 Mass. 841, 850 (1983) (citing Kohl, 369 Mass. at 795); 

Int'! Totalizing Sys., Inc. v. PepsiCo, Inc., 29 Mass. App. Ct. 424,436 n.18 (1990). 

151. I find that the 2012 Appeal was not the cause of any loss of money and/ or profit 

of 477 Harrison in that 477 Harrison did not lose money due to 2012 Appeal. 

152. I find that that the 2015 Appeal was not the cause of any loss of money and/or 

profit of 4 77 Harrison in that 4 77 Harrison did not lose money due to 2015 Appeal. 

153. The owner of a property subject to an easement, while entitled to use its property, 

is not permitted to "engage in activities that are inconsistent or materially interfere with a 

dominant owner's easement. The right of use arising out of [the] easement is superior to [ the 

servient estate owner's] property interest, and the [ servient estate owner] must avoid activities 
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which are inconsistent with the [ dominant estate owner's] use of the easement." World Species 

List-Natural Features Registry Inst. v. Reading, 75 Mass. App. Ct. 302,310 (2009) (internal 

quotation marks and citations omitted) (alterations in the original); see also Patterson v. Paul, 

448 Mass. 658, 663 (2007); Florian v. Cooper, 89 Mass. App. Ct. 1112 (2016) (unpublished 

decision). 

154. The filing of the Wall Case was not the cause of any loss 477 Harrison incurred 

because it could not develop the second floor of its property into residential units with windows 

and balconies on the north wall. 

155. Since the time 477 Harrison purchased its property, the property was burdened by 

an easement in the second floor of the north wall of 477 Harrison's property running in favor of 

the JACE Parties' property. See Exhibits 1 and 2; see also Wall Case Judgment at Exhibit 135. 

156. The existence of an easement in the second floor of the north wall of 477 

Harrison's property running in favor of the JACE Parties' property, not the JACE Parties' filing 

of the Wall Case, was the cause of 477 Harrison's inability to develop the second floor of its 

property into residential units with windows and balconies on the north wall. 

No Willful or Kowing Violation 

157. 477 Harrison has failed to demonstrate that the JACE Parties acted with the 

"'culpable state of mind' required for the imposition of [Section] 11 's extraordinary damage 

penalty." VMark Software, Inc. v. EMC Corp., 37 Mass. App. Ct. 610,623 (1994). This is not 

an appropriate case to award double or treble damages, even assuming 477 Harrison had 

demonstrated it suffered a loss of money or property due to any alleged unfair or deceptive 

practice by the JACE Parties. 

158. "The Supreme Judicial Court has recognized that only callous and intentional 

violations of c. 93A merit multiple damages, and has emphasized the need to place a limit on 
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punitive liability under ch.93A for relatively innocent violations." VMark Software, Inc. v. EMC 

Corp., 37 Mass. App. Ct. 610, 623 (1994) (internal quotation marks and citations omitted). 

159. "[A] c. 93A offense may even be 'grievous' without being knowing or willful." 

VMark Software, Inc. v. EMC Corp., 37 Mass. App. Ct. 610,623 (1994) (citations omitted). 

160. Even if the court determined the JACE Parties filed the 2012 Zoning Appeal, the 

Wall Case, and the 2015 Zoning Appeal with an ulterior purpose, that finding does not 

automatically lead to the conclusion that the JACE Parties acted willfully or knowingly for 

purposes of Chapter 93A. Cf VMark Software, Inc. v. EMC Corp., 37 Mass. App. Ct. 610,623 

(1994) ("We do not read the c. 93A cases as mandating that the multiple damages bonus be 

automatically imposed for any and all forms of misrepresentation. Rather, it is only when the 

acts of misrepresentation amount to 'intentional fraud' that the severe sanction is appropriate."). 

161. The JACE Parties' filing of the 2012 Zoning Appeal, the Wall Case, and the 2015 

Zoning Appeal were not sufficiently "egregious to bring [the JACE Parties] within the statutory 

objective of punishing truly inequitable marketplace behavior." VMark Software, Inc. v. EMC 

Corp., 37 Mass. App. Ct. 610, 624 (1994). Among other things, the 2012 Zoning Appeal, the 

Wall Case, and the 2015 Zoning Appeal were not groundless. 

162. Indeed, imposing Chapter 93A's "extraordinary damage penalty" on the JACE 

Parties for the filing of the Wall Case would be particularly inappropriate given both the 

Superior Court and the Appeals Court affirmed JACE's easement under the Indenture. 

163. More generally, the possibility that a person could be exposed to "punitive 

liability" under Chapter 93A for petitioning activity would have a severe chilling effect and 

would not further any legitimate punitive or deterrent purpose of the statute. 
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164. 477 Harrison has similarly failed to demonstrate that Arthur Leon acted with the 

necessary "culpable state of mind" to award double or treble damages for the filing of the 

application for criminal complaint. 

Waiver 

165. "Waiver may occur by an express and affirmative act, or may be inferred by a 

party's conduct, where the conduct is consistent with and indicative of an intent to relinquish 

voluntarily a particular right [such] that no other reasonable explanation of [the] conduct is 

possible." KACT, Inc. v. Rubin, 62 Mass. App. Ct. 689, 695 (2004) (internal quotations 

removed). 

166. 477 Harrison's entering into the Agreement for Judgment to resolve the 2012 

Zoning Appeal constitutes an affirmative act by 477 Harrison to voluntarily relinquish all relief 

sought under the ZBA decision at that time, November 7, 2013. As a result, 477 Harrison is 

barred from basing its Chapter 93A claim on the 2012 Zoning Appeal. 

167. In entering into the Agreement for Judgment to resolve the 2012 Zoning Appeal, 

477 Harrison agreed that JACE and 477 Harrison could continue to assert their respective claims 

in the Wall case, therefore 477 Harrison is barred from basing its Chapter 93A claim on the Wall 

Case. 

168. In entering into the Agreement for Judgment to resolve the 2012 Zoning Appeal, 

477 Harrison agreed that JACE retained the right to challenge any future zoning relief sought by 

477 Harrison, therefore 477 Harrison is barred from basing its Chapter 93A claim on the 2015 

Zoning Appeal. 

Estoppel 

169. "Quasi estoppel precludes a party from subsequently repudiating an action to 

which he had previously manifested his assent, and from which assent he thereby 
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benefited." Uccello v. Gold'n Foods, Inc., 325 Mass. 319,325, (1950), see also 31 

C.J.S. Estoppel and Waiver§ 123 (1996) ("Where one having the right to accept or reject a 

transaction takes and retains benefits thereunder, he ratifies the transaction, is bound by it, and 

cannot avoid its obligation or effect by taking a position inconsistent with it."). 

170. By entering into the Agreement for Judgment, 477 Harrison voluntarily resolved 

the 2012 Zoning Appeal and obtained the agreement of JACE not to contest the ground water 

recharge permit. As a result, 477 Harrison is barred from seeking damages from the JACE 

Parties for bringing the 2012 Zoning Appeal. 

171. In the Agreement for Judgment, 477 Harrison acknowledged the JACE Parties' 

right to continue the Wall Case and/or to challenge any zoning relief 477 Harrison sought in the 

future. As a result, 477 Harrison is barred from seeking damages from the JACE Parties for 

bringing the Wall Case and the 2015 Zoning Appeal. 
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Dated: May 30, 2025 

Respectfully submitted, 

JACE BOSTON, LLC AND ARTHUR LEON 
by their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO # 181680) 
Albert A. DeNapoli (BBO# 543850) 
TARLOW, BREED, HART & RODGERS, P.C. 
101 Huntington A venue 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
Facsimile: (617) 261-7673 
mfurman@tbhr-law.com 
adenapoli@tbhr-law.com 

- 59 -



App.304

Date Filed 5/30/2025 4:25 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on May 30, 2025, I caused a copy of the foregoing 
document to be served by email on Counsel for Plaintiff 477 Harrison Ave., LLC as follows: 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA 01915 
goloboy@goloboylaw.com 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
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ML 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON A VE., LLC 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

------------ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT 

Pursuant to Mass. R. Civ. P. 50(b ), Defendants JACE Boston, LLC ("JACE") and Arthur 

Leon ("Leon," and together with JACE, the "JACE Parties") respectfully request that the Court 

set aside the jury's verdict in favor of Plaintiff 4 77 Harrison Ave., LLC ("4 77 Harrison") on 4 77 

Harrison's abuse of process claim based on the 2012 Zoning Appeal, the 2015 Zoning Appeal, 

and the application for criminal complaint and enter judgment in accordance with Defendants' 

Motion for Directed Verdict at the Close of All Evidence, which was previously denied. 1 As 

grounds for this motion, the JACE Parties state that (1) there was insufficient evidence from 

which the jury could enter a verdict in favor of 4 77 Harrison with respect to its claim for abuse 

1 Mass. R. Civ. P. 50(b) provides in relevant part that "[ n Jot later than 10 days after entry 
of judgment, a party who has moved for a directed verdict may serve a motion to have the 
verdict and any judgment entered in accordance thereon set aside and to have judgment entered 
in accordance with the motion for a directed verdict." 

On May 5, 2025, the JACE Parties brought a motion for directed verdict pursuant to 
Mass. R. Civ. P. 50(a) at the close of all evidence. The Court denied JACE Parties' Motion for 
Directed Verdict at the Close of All Evidence by an order dated May 5, 2025. The jury returned 
a verdict on 477 Harrison's abuse of process claim on May 6, 2025. As of the date of this 
motion, judgment has not been entered. 
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of process; (2) there was insufficient evidence from which the jury could award 477 Harrison 

damages for abuse of process; (3) the litigation privilege bars 477 Harrison from holding the 

JACE Parties liable based on, and/or to use as evidence of wrongdoing, statements made by the 

JACE Parties and/or their counsel in the contemplation of, institution of, and/or during litigation; 

and (4) the JACE Parties are entitled to judgment as a matter oflaw because 477 Harrison's 

claims are based on the JACE Parties' legitimate exercise of their right to petition the 

government and 477 Harrison failed to demonstrate that the JACE Parties' petitioning activity 

was objectively baseless. 

A. STANDARD OF REVIEW. 

Even viewing the evidence presented at trial in the light most favorable to 477 Harrison, 

the jury's verdict cannot be sustained because "a reasonable inference" cannot be "drawn in 

favor of [477 Harrison]." Kiely v. Teradyne, Inc., 85 Mass. App. Ct. 431,434 (2014); DeSantis v. 

Commonwealth Energy Sys., 68 Mass. App. Ct. 759, 763 (2007) ("[W]e inquire ... whether from 

the evidence it was possible to draw enough reasonable inferences to make out the elements of 

the plaintiff's case.") (internal quotation marks and citation omitted) (alteration in original). 

Here, the Court can be satisfied that "the jury failed to exercise an honest and reasonable 

judgment in accordance with the controlling principles oflaw." Kiely, 85 Mass. App. Ct. at 434 

(internal quotation marks and citations omitted); DeSantis, 68 Mass. App. Ct. at 762 ( describing 

the Court's task in connection with deciding a motion for judgment notwithstanding the verdict is 

to determine "whether, without weighing the credibility of the witnesses or otherwise 

considering the weight of the evidence, the jury reasonably could return a verdict for the 

plaintiff'). 477 Harrison cannot "avoid entry of judgment n.o.v. if any essential element of [its] 

case rests on a 'mere scintilla' of evidence." Kiely, 85 Mass. App. Ct. at 434 ( citation omitted). 
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B. THE EVIDENCE PRESENTED AT TRIAL IS INSUFFICIENT TO SUPPORT 
THE JURY'S VERDICT THAT EACH OF THE 2012 ZONING APPEAL, THE 
2015 ZONING APPEAL, AND THE APPLICATION FOR CRIMINAL 
COMPLAINT CONSTITUTED AN ABUSE OF PROCESS. 

With respect to its claim for abuse of process, 477 Harrison was required to prove by a 

preponderance of the evidence as to each of the 2012 Zoning Appeal, the 2015 Zoning Appeal, 

and the application for criminal complaint that the JACE Parties (a) used process (b) for an 

ulterior or illegitimate purpose and (c) caused damages to 477 Harrison. See Psy-Ed Corp. v. 

Klein, 459 Mass. 697, 713 (2011 ); Millennium Equity Holdings, LLC v. Mahlowitz, 456 Mass. 

627, 636 (2010); Jones v. Brockton Pub. Mkts., Inc., 369 Mass. 387, 389-90 & n. 2 (1975). 

1. Insufficient Evidence of Use of Process -Application for Criminal Complaint 

While it is undisputed that process was issued against 4 77 Harrison in connection with 

the 2012 Zoning Appeal and the 2015 Zoning Appeal, it also is clear that no process was issued 

against 4 77 Harrison in connection with the application for criminal complaint. The application 

references "John Holland (John) Holland Construction," in the defendant section of the 

application. See Exhibit 83. The "Remarks" section begins, "Complainant alleges that the 

above listed defendant, owner of Holland Construction has approximately four people standing 

on his roof." Id. 477 Harrison is never mentioned in the application. Nor was 477 Harrison 

mentioned in the Police Report, which also refers to John Holland, owner of Holland 

Construction. See Exhibit 79. The Police Report, at page 2, states 

PO Horgan spoke to Mr. Arthur who states that since July 2, 2014 
Holland Construction Company's workers continue to stand on his 
roof which is 1234 Washington Street Boston Ma to work on the 
building adjacent to his 477 Harrison Ave Boston Ma. Mr. Arthur 
reports that he has repeatedly instructed the Holland Construction 
Company not to stand on his roof to work. Mr. Arthur further 
states that they have left construction equipment on his roof, he has 
found nails, construction debris, and has used chemicals on the 
building and that the workers refuse to tell him what the chemical 
1s. Mr. Arthur has also repeatedly instructed the Holland 
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Exhibit 79. 

Construction Company to stop trespassing on his property which 
they refuse to comply. Holland Construction Company's owner is 
John Holland. 

PO Horgan advised Mr. Arthur to seek a trespass order in Boston 
Municipal Court. 

Because there was no evidence that the application for criminal complaint was sought 

against 4 77 Harrison, it was improper for the jury to find against the JACE Parties on 4 77 

Harrison's abuse of process claim to the extent it was based on the application for criminal 

complaint. 

2. Insufficient Evidence of Ulterior or Illegitimate Purpose 

Even viewing the evidence presented at trial in a light most favorable to 477 Harrison, a 

reasonable inference cannot be drawn in 477 Harrison's favor that the JACE Parties brought the 

2012 Zoning Appeal, the 2015 Zoning Appeal, and/ or the application for criminal complaint for 

an ulterior or illegitimate purpose. The trial record does not include sufficient evidence to show 

with respect to the 2012 Zoning Appeal, the 2015 Zoning Appeal, and the application for 

criminal complaint that: 

• The JACE Parties used the process to accomplish some ulterior purpose for which 

the process was not designed or intended or that was not a legitimate purpose for 

the process. See Psy-Ed Corp., 459 Mass. at 713; Ladd v. Polidoro, 424 Mass. 

196, 198 (1997); Datacomm Interface, Inc. v. Computerworld, Inc., 396 Mass. 

760, 775 (1986); Beecy v. Pucciarelli, 387 Mass. 589, 595 (1982); Wodinsky v. 

Kettenbach, 86 Mass. App. Ct. 825, 836 (2015). 

• The stated objective of the process was not the actual objective. See Jones, 369 

Mass. at 391; Silvia, 35 Mass. App. Ct. at 454-55; see also Pan American 
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Airways, Corp. v. Barnes, C.A. No. 04-10515-JLT, 2005 U.S. Dist. LEXIS 

53723 at *9 (D. Mass. Oct. 19, 2005) ("[I]f process is employed for its intended 

legal purpose, there can be no abuse of process even if the person also possessed 

an improper motive.") (emphasis added). 

• The JACE Parties used the process to gain some collateral advantage not properly 

involved in the proceeding itself; that is, they used the process as a form of 

extortion. See Cohen v. Hurley, 20 Mass. App. Ct. 439,442 (1985). 

• There were no grounds to file each use of process. See Millennium Equity 

Holdings, 456 Mass. at 637. 

• The JACE Parties knew the use of process was groundless. See Psy-Ed Corp., 

459 Mass. at 713; Beecy, 387 Mass. at 596; Wodinsky, 86 Mass. App. Ct. at 836; 

Bednarz v. Bednarz, 27 Mass. App. Ct. 668, 673 (1989). 

Because there was insufficient evidence from which the jury could conclude that the 

JACE Parties brought the 2012 Zoning Appeal, the 2015 Zoning Appeal, and/ or the application 

for criminal complaint for an ulterior purpose, the JACE Parties are entitled to judgment as a 

matter of law. 

3. Insufficient Evidence of Damages as to the 2012 Zoning Appeal and 
the 2015 Zoning Appeal 

Even viewing the evidence presented at trial in a light most favorable to 477 Harrison, a 

reasonable inference cannot be drawn in 477 Harrison's favor that the JACE Parties' use of 

process caused 4 77 Harrison to suffer any damages. The trial record does not include sufficient 

evidence with respect to the 2012 Zoning Appeal and the 2015 Zoning Appeal that: 
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• 477 Harrison's alleged damages were the "natural and probable consequences" of 

each use of process. Millennium Equity Holdings, LLC, 456 Mass. at 645 

(internal quotation marks and citation omitted). 

• 477 Harrison's alleged damages were anything other than speculative. See Steele 

v. Kelley, 46 Mass. App. Ct. 712, 741 n.28 (1999) (noting that damages cannot be 

speculative). 

• 4 77 Harrison suffered any lost profits or value as a result of each use of process. 

See, e.g., Ricky Smith Pontiac, Inc. v. Subaru of New England, Inc., 14 Mass. App. 

Ct. 396,426 (1982); see also Empire Today, LLC v. Nat'! Floors Direct, Inc., 788 

F. Supp. 2d 7, 18-19 (D. Mass. 2011). 

The premise of 477 Harrison's damages claim was that the delay in construction resulting 

from the filing of the 2012 Zoning Appeal and/ or the 2015 Zoning Appeal increased both its hard 

and soft costs of construction. Even assuming 4 77 Harrison submitted evidence of its alleged 

increased costs from the 2012 Zoning Appeal and the 2015 Zoning Appeal, 477 Harrison failed 

to submit sufficient evidence to support the inference that the alleged increase in 477 Harrison's 

construction costs exceeded the increased revenue it earned as a result of the delay in the 

construction of the project. Indeed, the evidence presented at trial established that the value of 

the residential and commercial units at 477 Harrison's property increased over the period 

between September 2013 and June 2019 and in an amount significantly greater than 4 77 

Harrison's alleged increased costs. Because the evidence at trial demonstrated that 477 Harrison 

suffered no loss as a result of any alleged delay, the jury could not reasonably conclude that 477 

Harrison suffered any damages as a result of 2012 Zoning Appeal and/ or the 2015 Zoning 

Appeal, an essential element of its claim for abuse of process. 
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477 Harrison relied on John Holland's testimony regarding his expectations for the value 

of the residential units. Mr. Holland's testimony regarding his alleged expectations of the sales 

prices 477 Harrison would have received had the project been completed in 2013 was 

insufficient evidence that 4 77 Harrison suffered damages as a result of selling the residential 

units at a time later than originally planned.2 This testimony, admitted over the JACE Parties' 

objections, see John Holland DE, 4/23/2025, Pg. 164, LL 2-8, was insufficient for 477 Harrison 

to make out a prima facie case for any damages resulting from construction delays allegedly 

caused by the JACE Parties given 

• The sales prices provided by 477 Harrison to the bank and its appraiser from 

2012-2014; 

2 Contrary to the argument made by counsel for 4 77 Harrison during closing argument, 
Schedule A to Exhibit 67 does not provide support for Mr. Holland's testimony and/or show that 
"the units did exactly what Mr. Holland said they would do, he sold them for between 12 to 1300 
[sic] square foot." 5/5/2025 at Pg. 100, LL 17, Pg. 101, LL 2. 

Schedule A to Exhibit 67 is inaccurate and therefore cannot support the inference that the 
value of the residential units did not increase over time. Exhibit 67, the original construction 
loan agreement from March 2014, defined "Project" to mean "[t]he renovation and conversion of 
said Property into nine residential (9) units and two (2) commercial units ('each, a 'Unit') five 
(5) story condominium." Exhibit 67 (emphasis added). Schedule A mistakenly identified 12, not 
9, residential units. Schedule A mistakenly listed both B and C unit types as separate units, 
when, in fact, as of March 2014, 477 Harrison's plan was to combine the smaller Band C units 
into a single larger unit, as explained in the Blake appraisal prepared in February 2014. See 
Exhibit 64. The owner supplied information 477 Harrison submitted in connection with the 
February 2014 appraisal reflected estimated sales prices for the A units ranging from $1,046.51 
to $1,093.02, the combined Band C units ranging from $1,017.86 to $1,053.57, and the D units 
ranging from $1,041.67 to $1,087.96. Schedule A of Exhibit 67 incorrectly lists the Band C 
units as separate (instead of combined) units and assigns to each of them the value of the 
combined unit. At the time 477 Harrison and Rockland Trust entered into the modified 
construction loan dated December 30, 2014, the "Project" had been redefined to include 12 
residential units. See Exhibit 86. Schedule A attached to the modified construction loan 
agreement correctly identified four unit types - A, B, C, and D - per floor and reflects appraisal 
values of the B and C units as separate units to be comparatively lower than the value of the 
other unit types given their smaller square footage, among other things. 477 Harrison's use of 
Schedule A to Exhibit 67 likely confused, if not misled, the jury. 
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• The appraisals prepared for 477 Harrison's bank from 2012-2014; 

• The values in February 2014 of both the bank's appraiser and 477 Harrison were 

based on actual market sales at the time the project would have been completed 

but for the delay allegedly caused by the JACE Parties; 

• Admissions by 4 77 Harrison; and 

• The actual sales prices of the units at the Property. 

Mr. Holland admitted that he was truthful in what he told the bank and its appraiser. See 

John Holland CE, 4/30/25, Pg. 36, LL 2-14. As of February 2014, Mr. Holland communicated to 

the bank's appraiser that the expected per square foot sales price, at the highest, would be 

$1,093.02 for the units on floors 3-5 and $1,200 for the penthouses. See Exhibit 64 at 

477H01000- 47701001, 477H01003-477H01004. Mr. Holland also testified that the estimates of 

the sale prices of the residential units he provided to the bank's appraiser in connection with its 

preparation of appraisals were the "most conservative estimates" and were based on "what sales 

were in the past." See John Holland DE, 4/23/2025, Pg. 161, LL 1-6 (emphasis added); see also 

id., Pg. 160, LL 12-14 ("So when you look back in your rear view mirror, you're going to assess 

what the sales were in a neighborhood prior and use those as your sales value."). According to 

Mr. Holland, had there been no delay, 477 Harrison would have completed its project in 2013. 

As a result, 477 Harrison's estimates of sales prices as of February 2014 were based on "what 

sales were in the past," namely actual market sales as of the time 477 Harrison had expected to 

complete the project, and therefore represent the sales prices 477 Harrison would have received 

had there been no delay. 3 Instead, 4 77 Harrison received an enormous increase in sales prices 

3 As of February 2014, the bank's appraiser also had the benefit of the actual sales prices 
in the market as of the time 477 Harrison claimed the project would have been completed. 
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and profits from any delay in construction. Mr. Holland's convenient, after the fact and self­

serving testimony that the estimates he provided to the bank's appraiser (although he testified 

they were truthful) were not consistent with what he asserted he believed 4 77 Harrison would 

sell the residential units for when they came to the market, see John Holland DE, 4/23/2025, Pg. 

161, LL 19-22, and further that he "expected [his] sales were going to be far greater than - than 

what historical sales in this neighborhood were" see John Holland DE, 4/23/2025, Pg. 162, LL 8-

10, is insufficient to provide the necessary basis to make out a prima face case for damages. 

Massachusetts recognizes a rebuttable presumption that an owner of real estate may 

express an opinion of its value. CBI Partners Ltd. P'ship v. Chatham, 41 Mass. App. Ct. 923, 

924 ( 1996). The ability of an owner to express an opinion is not based on "holding the legal 

title," but on the owner's demonstrated "familiarity with the characteristics of the property, his 

knowledge or acquaintance with its uses, and his experience in dealing with it."4 Id. at 924-25 

( assigning to the trial judge the responsibility to determine whether the owner "has the necessary 

knowledge and familiarity about his property to enable him to express his opinion about its 

market value"); see also Blais-Porter, Inc. v. Simboli, 402 Mass. 269,272 (1988). 

When an owner is permitted to testify regarding value, the owner offers an opinion on the 

actual fair market value of the property, real or personal, as of a particular point in time. See, 

e.g., van Henneberg v. Generazio, 403 Mass. 519, 524 (1988) (affirming admission of owner's 

testimony regarding value of damaged property); Spinosa v. Tufts, 98 Mass. App. Ct. 1, 11 (2020) 

(affirming damages award on claim for breach of contract based on owner's opinion of value of 

company as of time of breach); Clapp v. Haynes, 11 Mass. App. Ct. 895, 897 (1980) (reversing 

4 The same standard applies to a corporate officer testifying regarding the value of 
corporate property. Blais-Porter, Inc. v. Simboli, 402 Mass. 269,273 (1988); CBI Partners Ltd. 
P'ship, 41 Mass. App. Ct. at 925. 
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exclusion of owner's testimony of value of converted property, noting that "[f]air market value at 

the time and place of the conversion is the usual measure of damages for a wrongful seizure of 

property"). "A witness is competent to testify to the value of his own property if he is 

sufficiently familiar with it and if he can demonstrate an understanding of the relevant standard 

of value." Clapp, 11 Mass. App. Ct. at 897. In Clapp, the Court noted that the "definition of fair 

market value is the familiar one, i.e., the highest price which a hypothetical willing buyer would 

pay to a hypothetical willing seller in an assumed free and open market." Id. (permitting owner 

to testify regarding fair market value of personal property where owner's definition of market 

value ... demonstrated an adequate understanding of the pertinent legal standard") (internal 

quotation marks and citation omitted). 

Even assuming 477 Harrison established the necessary foundation for Mr. Holland's 

ability to offer a lay opinion as an owner regarding the fair market value of 477 Harrison's 

property, Mr. Holland did not purport to offer the type of opinion of fair market value about 

which owners are permitted to testify. Mr. Holland did not testify regarding his opinion of the 

fair market value of 477 Harrison's property as of a particular point of time. Instead, Mr. 

Holland testified about what his expectations were. For example, according to Mr. Holland, 

when 477 Harrison prepared its financial projections, 477 Harrison expected to sell the units for 

$1,200 to $1,300 a foot when they came to market. See John Holland DE, 4/23/2025, Pg. 164, 

LL 2-4, 8. Mr. Holland further testified that 477 Harrison sold the penthouse units in 2019 for 

the amount 477 Harrison originally anticipated in 2012. See John Holland DE, 4/24/2025, Pg. 

106, LL 17-19, 22. This testimony is not an opinion of the residential units' fair market value 

and is insufficient to support 477 Harrison's claim it suffered any loss as a result of the JACE 

Parties' allegedly wrongful acts. 
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In addition, with respect to the application for criminal complaint, there is insufficient 

evidence in the trial record to show that 477 Harrison was responsible for or obligated to pay the 

$1,550 in legal fees incurred in connection with the application for criminal complaint. 

Because there was insufficient evidence from which the jury could find 4 77 Harrison 

suffered any damages as a result of the 2012 Zoning Appeal, 2015 Zoning Appeal, and/ or the 

application for criminal complaint, an essential element of 477 Harrison's claim for abuse of 

process, the JACE Parties are entitled to judgment in their favor as a matter of law. 

C. THE LITIGATION PRIVILEGE PRECLUDES 477 HARRISON FROM 
SEEKING TO HOLD THE JACE PARTIES LIABLE FORAND/OR TO USE AS 
EVIDENCE OF WRONGDOING STATEMENTS MADE IN CONTEMPLATION 
OF AND/OR IN CONNECTION WITH LITIGATION. 

The litigation privilege precludes a party from being liable for "communications made by 

a party, witness, or attorney in connection with judicial proceedings or contemplated litigation." 

Bassichis v. Flores, 490 Mass. 143, 144 (2022). "[S]tatements by a party, counsel or witness in 

the institution of, or during the course of, a judicial proceeding are absolutely privileged 

provided such statements relate to that proceeding." Sriberg v. Raymond, 370 Mass. 105, 108 

(1976). "The privilege applies regardless of malice, bad faith, or any nefarious motives ... so 

long as the conduct complained of has some relation to the litigation." Bassichis, 490 Mass. at 

150. Moreover, statements made in the preparation of and in the course of litigation may not be 

used as evidence of misconduct. See Nnodim v. U.S. Bank Tr. Ass 'n, 703 F. Supp. 3d 296, 305-

306 (D. Mass. 2023). 

Any statements made by and/or actions taken by the JACE Parties or their attorneys in 

contemplation of or in connection with the 2012 Zoning Appeal are absolutely privileged by the 

litigation privilege and may not be a basis for liability. The same is true for the 2015 Zoning 

Appeal. Any statements made by and/or actions taken by the JACE Parties or their attorneys in 
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contemplation of or in connection with the 2015 Zoning Appeal, including, but not limited to, 

discovery sought from 4 77 Harrison in that action, are absolutely privileged by the litigation 

privilege and may not be a basis for liability. Arthur Leon, individually, is entitled to the 

protection of the litigation privilege. As such, any statements made by and/or actions taken by 

Arthur Leon in contemplation of or in connection with the application for a criminal complaint 

are absolutely privileged by the litigation privilege and may not be a basis for liability. 

D. THE JACE PARTIES ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW 
BECAUSE THEY ENGAGED IN CONSTITUTIONALLY PROTECTED 
PETITIONING ACTIVITY. 

In Bristol Asphalt Co., Inc. v. Rochester Bituminous Products, Inc., 493 Mass. 539 

(2024), the SJC expressly recognized that the denial of a special motion to dismiss under the first 

stage of the analysis under the anti-SLAPP statute, Mass. Gen. Laws ch. 231, § 59H, would not 

foreclose the moving party's ability to assert constitutional defenses to claims based on the 

party's petitioning activity. Because the SJC eliminated the "parsing" of claims at the first stage 

of the anti-SLAPP analysis, claims that are based in part on a party's petitioning activity will not 

be dismissed under the anti-SLAPP statute. That does not mean, however, the party loses its 

ability to defend itself on the grounds that it engaged in constitutionally protected petitioning 

activity. Indeed, the SJC fully expects that the substantive issue of the legitimacy of the 

petitioning activity will be sorted out "in the ordinary course of litigation." Bristol Asphalt Co., 

Inc., 493 Mass. at 556. The SJC explained the distinction between the "procedural protections of 

the special motion to dismiss" and the "substantive law" and the "ordinary course of litigation" 

as the vehicles to "sort[] out rights and responsibilities bound up in any surviving counts." 

Bristol Asphalt Co., Inc., 493 Mass. at 556-57 ( emphasis in original). Whether assessed at the 

special motion to dismiss stage or later in the "ordinary course oflitigation," the standard for 
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determining whether a party's petitioning activity is constitutionally protected remains the same: 

Was there a reasonable basis in fact and law for the petitioning activity? 

This is because the focus of the inquiry, whether at the special motion to dismiss stage 

under the anti-SLAPP statute or during "the ordinary course oflitigation," is on the legitimacy of 

the petitioning activity on which the claim is based. The analysis does not take into 

consideration or tum on the nature or type of claim which is based on the petitioning activity. 

Rather, the assessment of whether the petitioning activity was legitimate is entirely independent 

of the elements of the claim which is based on the petitioning activity. Here, 477 Harrison has 

sought to confuse the analysis by asserting that the legitimacy of the JACE Parties' petitioning 

activity has to be viewed through the elements of 4 77 Harrison's abuse of process claim, arguing 

that the JACE Parties' petitioning activity cannot be assessed against an objective standard 

because, 477 Harrison maintains, the claim for abuse of process only considers the subjective 

motive of the JACE Parties. This is simply incorrect. 

The JACE Parties are entitled to judgment as a matter oflaw to the extent 477 Harrison's 

abuse of process claim is based on the 2012 Zoning Appeal and the 2015 Zoning Appeal. The 

SJC previously found that 477 Harrison failed to carry its burden to show that these uses of 

process did not have a reasonable basis in fact or law. See 477 Harrison Ave., LLC v. JACE 

Boston, LLC, 477 Mass. 162, 173 (2017). In making this determination, the SJC had before it, 

among other things, the JACE Parties' arguments in support of their standing to appeal the 

zoning relief at issue in the 2012 Zoning Appeal and the trial court's decision on 477 Harrison's 

motion for summary judgment based on standing in the 2015 Zoning Appeal. That is, the 2012 

Zoning Appeal and the 2105 Zoning Appeal are constitutionally protected exercises of the JACE 

Parties' right to petition and therefore cannot be the basis for civil liability. See, e.g., Sahli v. Bull 
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HN Information Systems, Inc., 437 Mass. 696, 702 (2002) (explaining that the "United States 

Supreme Court has recognized the right to petition the government, including the courts, as one 

of the most precious of the liberties safeguarded by the Bill of Rights," but noting that "[t]he 

right to petition is not, however, an absolute right. For example, baseless or sham litigation is 

not protected by the First Amendment") (internal quotation marks and citations omitted). 

The United States Supreme Court in Professional Real Estate Investors, Inc. v. Columbia 

Pictures Industries, Inc., 508 U.S. 49 (1993), articulated a test to assess when petitioning activity 

loses its constitutional protection, i.e., immunity from liability; only "sham" litigation is not 

constitutionally protected. Under the test set forth in Professional Real Estate Investors, Inc., 

477 Harrison had the burden to show that the JACE Parties' petitioning activity was objectively 

baseless. See Professional Real Estate Investors, Inc., 508 U.S. at 60-61; see also Sahli, 437 

Mass. at 696 (holding "a lawsuit filed by an employer against a former employee who has lodged 

a charge of discrimination is not an act ofretaliation or interference in violation of the State's 

antidiscrimination laws where the lawsuit had a legitimate basis in law and in fact"). The 

evidence in the trial record is insufficient to satisfy 477 Harrison's burden. 

Under Professional Real Estate Investors, Inc., the two-part test first requires 477 

Harrison to show that each of the JACE Parties' acts of petitioning "must be objectively baseless 

in the sense that no reasonable litigant could realistically expect success on the merits. If an 

objective litigant could conclude that the suit is reasonably calculated to elicit a favorable 

outcome, the suit is immunized" and the sham exception must fail. Professional Real Estate 

Investors, Inc., 508 U.S. at 60. "Only if challenged litigation is objectively meritless may a court 

examine the litigant's subjective motivation." Id. The Supreme Court further made clear that 

"[a] winning lawsuit is by definition a reasonable effort at petitioning for redress and therefore 
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not a sham." Id. at 60, n. 5. The Supreme Court expressly cautioned that courts must "resist the 

understandable temptation to engage in post hoc reasoning by concluding that an ultimately 

unsuccessful action must have been unreasonable or without foundation." Id. (internal quotation 

marks and citations omitted). Rather, the Supreme Court expressly acknowledged that a party 

may have "reasonable grounds for bringing suit" even when "the law or the facts appear 

questionable or unfavorable at the outset." Id. (internal quotation marks and citation omitted). 

Because the JACE Parties' petitioning activity which formed the basis of the jury's 

verdict is constitutionally protected, the JACE Parties are entitled to judgment in their favor as a 

matter of law. 

Conclusion 

WHEREFORE, Defendants JACE Boston, LLC and Arthur Leon respectfully request that 

the Court, pursuant to Mass. R. Civ. P. 50(b ), set aside the jury's verdict in favor of Plaintiff 4 77 

Harrison Ave., LLC on its abuse of process claim based on the 2012 Zoning Appeal, the 2015 

Zoning Appeal, and the application for criminal complaint and enter judgment in favor of the 

JACE Parties. 

Dated: August 21, 2025 
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Respectfully submitted, 

JACE BOSTON, LLC and 
ARTHUR LEON, 
By their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
Albert A. DeNapoli (BBO# 543850) 
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101 Huntington Avenue, Suite 500 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
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CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on August 21, 2025, I caused a copy of the 
foregoing document to be served by email on counsel for Plaintiff 477 Harrison Ave., LLC as set 
forth below: 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA 01915 
goloboy@goloboylaw.com 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
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ML 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON A VE., LLC 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

------------ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 15-0829-B 

DEFENDANTS' MOTION FOR NEW TRIAL AND REQUEST FOR HEARING 

Pursuant to Mass. R. Civ. P. 59(a), Defendants JACE Boston, LLC ("JACE") and Arthur 

Leon ("Leon," and together with JACE, the "JACE Parties") respectfully request that in the 

event the Court denies the JACE Parties' motion for judgment notwithstanding the verdict, the 

Court grant them a new trial for the reasons set forth in this motion. 

The amount of damages the jury awarded to Plaintiff 477 Harrison Ave., LLC ("477 

Harrison") was against the weight of the evidence and excessive. 1 While 4 77 Harrison argued, 

and the jury accepted, that 4 77 Harrison's increased construction costs totaled $5 .1 million, and 

that it incurred an additional $700,000 in interest, the weight of the evidence was that 477 

Harrison did not suffer any damages as a result of the 2012 Zoning Appeal and/ or the 2015 

Zoning Appeal. Rather, the clear weight of the evidence presented at trial demonstrated that the 

value of the 4 77 Harrison Property increased over time and in an amount in excess of any alleged 

1 Under Mass. R. Civ. P. 59(b ), a motion for a new trial must be served "not later than 10 
days after the entry of judgment." This motion is timely because judgment has not entered on 
the jury's verdict on 4 77 Harrison's claim for abuse of process as of the date of service of this 
motion. 
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increase in 477 Harrison's costs. To avoid a new trial, 477 Harrison should be required to agree 

to remit $5.8 million of the $5,801,550 in damages awarded by the jury on 477 Harrison's claim 

for abuse of process. At a minimum, on the issue of damages, 477 Harrison should be required 

to agree to remit $3,483,226 of the $5,801,550 in damages awarded by the jury because the 

weight of the evidence, even accepting as true 477 Harrison's claim regarding its increased 

interest costs, was that its increased construction costs were no more than $1,616,774. See Mass. 

R. Civ. P. 59(a). 

Further, the jury failed to come to a reasonable conclusion with respect to its judgment 

holding the JACE Parties liable for abuse of process based on the 2012 Zoning Appeal and the 

2015 Zoning Appeal. The JACE Parties should be granted a new trial for these reasons as well. 

I. DAMAGES 

A. Standard Of Review. 

Here, the Court should grant the JACE Parties a new trial on damages in connection with 

477 Harrison's abuse of process claim based on the 2012 Zoning Appeal and the 2015 Zoning 

Appeal because the jury's verdict awarding 477 Harrison $5.8 million in damages "is so 

markedly against the weight of the evidence as to suggest that the jurors allowed themselves to 

be misled, were swept away by bias or prejudice, or for a combination of reasons, including 

misunderstanding of applicable law, failed to come to a reasonable conclusion." See W Oliver 

Trip Co. v. American Hoescht Corp., 34 Mass. App. Ct. 744, 748 (1993). 

B. Sources Of Error In Jury's Damages Award. 

With respect to damages, the Court instructed the jury to consider any "pecuniary loss 

suffered by the plaintiff which it would not have incurred but for the wrongful claim." See Jury 

Instructions, 5/5/25, Pg. 75, LL 3-10. By awarding 477 Harrison $5.8 million in damages for its 
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abuse of process claim based on the 2012 Zoning Appeal and the 2015 Zoning Appeal, the jury 

made one or more of the following errors: 

1. Even if the jury understood that the Court's damages instructions required them to 

consider both the increased costs and the increase in value 4 77 Harrison realized as a result of 

any delay, the jury accepted John Holland's testimony that 477 Harrison did not experience any 

increase in value because it sold the units for the same per square price which he expected to sell 

them for at the outset of the project, which testimony was against the clear weight of the 

evidence; 

2. Even if the jury understood that the Court's damages instructions required them to 

consider both the increased costs and the increase in value 4 77 Harrison realized as a result of 

delay, the jury's calculation of 477 Harrison's damages, even without crediting John Holland's 

testimony, was against the clear weight of the evidence; 

3. The jury incorrectly understood the Court's damages instructions to mean they 

could determine 477 Harrison's damages by considering only what 477 Harrison claimed as its 

increased costs resulting from delay without considering the corresponding increase in value 4 77 

Harrison realized as a result of the same delay; or 

4. The jury failed to come to a reasonable conclusion because they were not 

expressly instructed that lost profits was the appropriate measure of 477 Harrison's damages. 

C. The Weight Of The Evidence Presented At Trial Demonstrated That The 
Value Of The 477 Harrison Property Increased Over Time. 

The evidence presented at trial overwhelmingly demonstrated that the value of the 

residential and commercial units at the 4 77 Harrison Property increased over the period between 

September 2013 and June 2019. Because the jury's award of damages failed to account for the 
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increase in the value of the 477 Harrison Property, the JACE Parties are entitled to a new trial on 

damages in connection with the 2012 Zoning Appeal and the 2015 Zoning Appeal. 

In an attempt to support its damages claim, 477 Harrison relied on John Holland's 

testimony regarding his expectations for the value of the residential units. Mr. Holland's 

testimony, however, was not a sufficient basis for the jury's award of $5 .8 million in damages 

because it (a) was not an admissible opinion of value by an owner and (b) was against the weight 

of the evidence. 

Massachusetts recognizes a rebuttable presumption that an owner of real estate may 

express an opinion of its value. CBI Partners Ltd. P'ship v. Chatham, 41 Mass. App. Ct. 923, 

924 (1996). When an owner is permitted to testify regarding value, the owner offers an opinion 

on the actual fair market value of the property, real or personal, as of a particular point in time. 

See, e.g., van Henneberg v. Generazio, 403 Mass. 519,524 (1988) (affirming admission of 

owner's testimony regarding value of damaged property); Spinosa v. Tufts, 98 Mass. App. Ct. 1, 

11 (2020) (affirming damages award on claim for breach of contract based on owner's opinion of 

value of company as of time of breach); Clapp v. Haynes, 11 Mass. App. Ct. 895, 897 (1980) 

(reversing exclusion of owner's testimony of value of converted property, noting that "[f]air 

market value at the time and place of the conversion is the usual measure of damages for a 

wrongful seizure of property"). "A witness is competent to testify to the value of his own 

property if he is sufficiently familiar with it and if he can demonstrate an understanding of the 

relevant standard of value." Clapp, 11 Mass. App. Ct. at 897. In Clapp, the Court noted that the 

"definition of fair market value is the familiar one, i.e., the highest price which a hypothetical 

willing buyer would pay to a hypothetical willing seller in an assumed free and open market." 

Id. (permitting owner to testify regarding fair market value of personal property where owner's 
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definition of market value ... demonstrated an adequate understanding of the pertinent legal 

standard") (internal quotation marks and citation omitted). 

Even assuming 477 Harrison established the necessary foundation for Mr. Holland's 

ability to offer a lay opinion as an owner regarding the fair market value of 477 Harrison's 

property, which it did not do and as to which the JACE Parties objected, Mr. Holland did not 

purport to offer the type of opinion of fair market value about which owners are permitted to 

testify. Mr. Holland did not testify regarding his opinion of the fair market value of 4 77 

Harrison's property as of a particular point of time. Instead, Mr. Holland testified, over the 

objection of the JACE Parties, about what his personal expectations were. For example, 

according to Mr. Holland, when 477 Harrison prepared its financial projections, 477 Harrison 

expected to sell the units for $1,200 to $1,300 a foot when they came to market. See John 

Holland DE, 4/23/2025, Pg. 164, LL 2-4, 8. Mr. Holland further testified that 477 Harrison sold 

the penthouse units in 2019 for the amount 477 Harrison originally anticipated in 2012. See John 

Holland DE, 4/24/2025, Pg. 106, LL 17-19, 22. This testimony, even if it was admissible 

evidence, is not an opinion of the residential units' fair market value and is insufficient to support 

477 Harrison's claim that the value it received from selling the residential units at a later time 

than originally planned did not increase. At a minimum, it was against the weight of the 

evidence. Mr. Holland's testimony is merely a self-serving statement made after the fact and not 

supported by any contemporaneous evidence. 

Moreover, Mr. Holland's testimony was against the clear weight of the evidence which 

demonstrated that the fair market value of the residential and commercial units of the 4 77 

Harrison Property increased over time. The evidence of the increasing value of 477 Harrison's 

project presented at trial included: 
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• The sales prices provided by 4 77 Harrison to the bank and its appraiser from 

2012-2014; 

• The appraisals prepared for 477 Harrison's bank from 2012-2014; 

• The values in February 2014 of both the bank's appraiser and 477 Harrison which 

were based on actual market sales at the time the project would have been 

completed but for the delay allegedly caused by the JACE Parties; 

• Admissions by 4 77 Harrison; and 

• The actual sales prices of the units at the Property. 

Mr. Holland admitted that he was truthful in what he told the bank and its appraiser. See 

John Holland CE, 4/30/25, Pg. 36, LL 2-14. Mr. Holland testified that the information he 

provided to the bank and its appraiser was truthful because he knew the bank and the appraiser 

were relying on his statements. See John Holland CE, 4/30/25, Pg. 36, LL 2-14. Nonetheless, at 

trial, Mr. Holland sought to distance himself from the information about sales prices he provided 

to the bank and its appraiser, contending that the estimates he provided to the bank and its 

appraiser were not consistent with what he believed 4 77 Harrison would sell the residential units 

for when they came to the market. See John Holland DE, 4/23/2025, Pg. 161, LL 19-22. There 

was no evidence Mr. Holland ever communicated to the bank or anyone else his alleged 

expectations that the sales prices he would in fact receive from sales of the residential units were 

greater than what he communicated to the bank regarding his estimate of the selling prices of the 

residential units. 

As of February 2014, Mr. Holland told the bank's appraiser that the expected per square 

foot sales price, at the highest, would be $1,093.02 for the units on floors 3-5 and $1,200 for the 

penthouses. See Exhibit 64 at 477H01003-477H01004 (Excerpts from Exhibit 64 are attached 
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hereto as Exhibit A). Mr. Holland also testified that the estimates of the sale prices of the 

residential units he provided to the bank's appraiser in connection with its preparation of 

appraisals were the "most conservative estimates" and were based on "what sales were in the 

past." See John Holland DE, 4/23/2025, Pg. 161, LL 1-6 (emphasis added); see also id., Pg. 

160, LL 12-14 ("So when you look back in your rear view mirror, you're going to assess what 

the sales were in a neighborhood prior and use those as your sales value."). According to Mr. 

Holland, had there been no delay, 477 Harrison would have completed its project in 2013. As a 

result, 477 Harrison's estimates of sales prices as of February 2014 were based on "what sales 

were in the past," namely actual market sales as of the time 477 Harrison had expected to 

complete the project, and therefore represent the sales prices 477 Harrison would have received 

had there been no delay.2 Mr. Holland's convenient, after the fact and self-serving testimony that 

the estimates he provided to the bank's appraiser were not consistent with what he asserted he 

believed 4 77 Harrison would sell the residential units for when they came to the market, see John 

Holland DE, 4/23/2025, Pg. 161, LL 19-22, and further that he "expected [his] sales were going 

to be far greater than - than what historical sales in this neighborhood were" see John Holland 

DE, 4/23/2025, Pg. 162, LL 8-10, even if sufficient to provide prima facie evidence, was clearly 

against the weight of the evidence, which demonstrated that 4 77 Harrison received an enormous 

increase in sales prices and profits from any delay in construction. 

The appraisals prepared for the bank and the owner-supplied information 477 Harrison 

provided to the appraiser demonstrate that the fair market value of the residential units was not 

fixed, but increased over time. They also indicate that 4 77 Harrison worked with at least two 

2 As of February 2014, the bank's appraiser also had the benefit of the actual sales prices 
in the market as of the time 477 Harrison claimed the project would have been completed. 
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real estate agencies, Otis & Ahem and City Life Real Estate, to develop the pricing it provided to 

the bank's appraiser. See, e.g., Exhibit 64 at 477H00965 ("Prior to concluding to price point 

indicators for the subject units, we have also considered the subject property developer's 

prospective unit pricing. The developer has been discussing the subject property development 

with real estate agencies including Otis & Ahem and Citylife Real Estate. Their current pricing 

is based on discussions with these groups.") (emphasis added). Indeed, by the time the February 

2014 appraisal was prepared, the appraiser, in arriving at an opinion of value as of an as­

completed date of January 1, 2015, would have had the benefit of actual sales in the relevant area 

during 2012 and 2013, that is, the period during which 477 Harrison claims it would have 

brought its residential units to the market but for the delay caused by the 2012 Zoning Appeal. 

Both the appraiser's opinions of value and 477 Harrison's own estimates of projected selling 

prices demonstrate that 4 77 Harrison could not have sold ( or reasonably expected to sell) its 

residential units for $1,200 to $1,300 per square foot in 2013. 

The chart on the following page demonstrates the increase in the value of the overall 

project and the residential units over time. 

[Remainder of page intentionally blank] 
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Appraisal 
Date Project 

One floor of 
commen:i;;,l; 16 
residential units 

4fS.".2£H 2 i. EA .. on floors 2-5; 2 
PK units 

Onef!oorof 
commen::ia!: 16 
residenticl units 

9/30/2013 on floors 2-5; no 
{Ex.55) PK units 

One floor of 

residential units 
on floors 2-5; no 

2Ji612014 PHunits 

Two f!oorn of 
commen::iat; 9 
residential units 
on floors 3-5; no 

2:f1&J2014 PHunits 
{Ex. 64) ("Scen,,rio 2'') 

As 
Appraised 
As 

Appraised Owner 
As Supplied Appraised 
Completed Info. - Non- As 
Vatue -- PH Complete 
Non -PH Residenti:al d Vatue --

Completed Completed Info. •· Reaidentlat Units 
Date Value Total Value Units ($PSF) {$PSF) 

8/1/2013 $19.300,000 $24.410.00ti S600to$700 
S57B.92to 

$88BA5 

$9SBto 
$1.031 

$982:14to 
1/1/2015 $25Jl00J)()0 $'.I1.900J)00 S900to $925 $1,093.02 

$8503)0 

Owner 
Supplieu 
Info. •·PH 
Units ($PSI=/ 

$U97.72to 
$1.200 

$U97.72to 
111/2015 $2U:JOOJ)OO $28£00.000 S900to $925 r,/3 $1.200 

As ultimately redeveloped, 4 77 Harrison, in addition to retaining the significantly 

valuable ownership of the two floors of the commercial condominium, and the yearly rental 

payments derived from them, sold the residential units (floors 3-5 and the penthouses) for a total 

of $37,885,0000, with sales price per square foot ranging from $1,253.37 to $1,387.08 for the 

residential units on floors 3-5, and the penthouse units selling for $1,818.18 per square foot and 

$1,831.86 per square foot. See Exhibit 104 ( deeds from sale of each residential unit); Exhibit 

100, Exhibit B (Exhibit B to Master Deed with square footage for residential units of floors 3-5); 

Exhibit 114, Exhibit B (Exhibit B to First Phasing Amendment to Master Deed with square 

footage for penthouse units). 
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Obviously concerned that throughout the trial it had relied exclusively on Mr. Holland's 

testimony regarding the value of the residential units, 477 Harrison, in its counsel's closing 

argument, for the first time sought to buttress Mr. Holland's testimony by referring to Schedule A 

to Exhibit 67, arguing it showed that "the units did exactly what Mr. Holland said they would do, 

he sold them for between 12 to 1300 [sic] square foot." 5/5/2025 at Pg. 100, LL 17, Pg. 101, LL 

2. Given the inaccuracies in Schedule A to Exhibit 67, 4 77 Harrison's use of that document in its 

closing likely confused, if not misled, the jury. 

Exhibit 67 is the original construction loan from March 2014 ("Loan Document"). That 

document defined "Project" to mean "[t]he renovation and conversion of said Property into nine 

residential (9) units and two (2) commercial units ('each, a 'Unit') five (5) story condominium." 

Exhibit 67 (emphasis added). Notwithstanding the definition of"Project" in the Loan 

Document, Schedule A to Exhibit 67 mistakenly identified 12, not 9, residential units. In doing 

so, Schedule A incorrectly listed both B and C unit types as separate units, when, in fact, as of 

March 2014, 477 Harrison's plan was to combine the smaller Band C units into a single larger 

unit, as explained in the Blake appraisal prepared in February 2014, a month earlier than the 

Loan Document. See Exhibit 64. The owner supplied information 477 Harrison submitted in 

connection with the February 2014 appraisal reflected estimated sales prices for the A units 

ranging from $1,046.51 to $1,093.02, the combined Band C units ranging from $1,017.86 to 

$1,053.57, and the D units ranging from $1,041.67 to $1,087.96. Contrary to this owner 

supplied information, Schedule A of Exhibit 67 incorrectly lists the Band C units as separate 

(instead of combined) units and assigns to each of them the value of the combined unit. At the 

time 4 77 Harrison and Rockland Trust entered into the modified construction loan dated 

December 30, 2014, the "Project" had been redefined to include 12 residential units. See 
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Exhibit 86. Schedule A attached to the modified construction loan agreement correctly 

identified four unit types - A, B, C, and D - per floor and reflects appraisal values of the B and C 

units as separate units to be comparatively lower than the value of the other unit types given their 

smaller square footage, among other things. 

Because the weight of the evidence presented at trial demonstrated that the value of the 

477 Harrison Property increased over time, the JACE Parties are entitled to a new trial on 

damages. 

D. The Jury's Verdict That 477 Harrison Suffered Damages Is Against The 
Weight Of The Evidence. 

The weight of the evidence further demonstrated that the increase in the value of the 

residential and commercial units over the period 2013 to June 2019 was significantly greater than 

477 Harrison's alleged increased costs. Because the evidence at trial affirmatively demonstrated 

that 477 Harrison actually suffered no loss as a result of any alleged delay (instead, it realized a 

significant gain), the jury's award of $5.8 million in damages to 477 Harrison as a result of the 

2012 Zoning Appeal and/ or the 2015 Zoning Appeal was "so markedly against the weight of the 

evidence" that the JACE Parties are entitled to a new trial on damages. 

The increase between what 477 Harrison projected for the sale of the project in 2012 

prior to the 2012 Zoning Appeal compared to what was achieved was an increase of 

$19,725,000, as illustrated by the chart on the following page. 

[Remainder of page intentionally blank] 
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Projected Value pre 2012 ZBAAppeal vs. Actual Results 

2012 2014 Actual Increase 2012 to 

Ex. 23 Ex. 64 
actual 

Commercial $1,475,000 $6,250,000 $6,250,000 $4,775,000 
Condominium 

Residential $18,685,000 $22,350,000 $28,285,000 $9,600,000 
Condominiums 

Penthouses $4,250,000 $6,150,000 $9,600,000 $5,350,000 

Total $24,410,000 $34,750,000 $44,135,000 $19,725,000 

4 77 Harrison suffered no lost profits as a result of any delay. The chart on the following 

page compares 477 Harrison's projected profits in 2012 prior to the filing of any litigation with 

the profits achieved by 4 77 Harrison taking into account solely for purposes of illustration the 

additional expenses 4 77 Harrison attributes to the 2012 Zoning Appeal and/ or the 2015 Zoning 

Appeal. 3 

[Remainder of page left intentionally blank] 

3 In the version of this chart included in paragraph 143 of the JACE Parties' proposed 
conclusions oflaw on 477 Harrison's Chapter 93A claim, line 5 incorrectly refers to the "Total 
Cost of Project" as the sum oflines 2-3 rather than the sum oflines 2-4. 
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2012 Projected profit vs. Profit after including damages claimed by 4 77 Harrison 

2012 ProjectedProfits Actual Results 

1. Sales 1 $24,410,000.00 1. Sales plus Value of Commercial Condo 2 

2. Cost of Project' $17,945,960.75 2. Cost of Project 20121 

3. Profit (line 1 minus line 2) $6,464,039.25 3. Increased Hard Costs claimed by 4773 

4. Increased Interest Cost claimed by 4774 

5. Total Cost of Project (sumoflines 2-4) 

6. Profit (line 1 minus line 5) 

Footnotes to chart 

1. Ex. 23 (Owner supplied information addendum to Appraisal) 

$44,135,000.00 

$17,945,960.75 

$5,100,000.00 

$700,000.00 

$23,745,960.75 

$20,389,039.25 

2. Ex. 104 (Deeds from sale ofres idential condominums) and Ex. 64 (Owner supplied information addendum to Appraisal) 

3. John Holland, Trial Testimony, April 24, 2025, page 116:15-17 

4. John Holland, Trial Testimony, April 24, 2025, page 118:9-14 

The chart below compares 477 Harrison's projected profits in 2014 after the conclusion 

of the 2012 Zoning Appeal with actual sales of the residential condominiums and penthouses, 

together with the value of the commercial condominium, demonstrating the profits achieved by 

4 77 Harrison even accounting for, again, solely for purposes of illustration, the additional 

expenses 4 77 Harrison attributes to the 2012 Zoning Appeal and/ or the 2015 Zoning Appeal. 

[Remainder of page left intentionally blank] 
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2014 Projected profit '\S. Profit after including damages claimed by 4 77 Harrison 

2014 Projected Profits 

1. Projected Sales 1 As of right project 

2. Projected sale Penthouses 

3. Total Projected Sales 

4. Projected Cost of Project 1 as of right 

5. Projected Cost Penthouses 1 

6. Total Projected Cos ts 

7. Projected Profit (line 3 minus line 6) 

Footnotes to chart 

$28,600,000.00 

$6,150,000.00 

$34,750,000.00 

$18,446,771.65 

$1,409,175.00 

$19,855,946.65 

$14,894,053.35 

1. Ex. 64 (Owner supplied information addendum to Appraisal) 

Actual Results 

1. Sales plus Value of Commercial Condo 2 

2. Projected Cost of Project 2014 

3. Increased Hard Costs Claimed by 4773 

4. Increased interest cost claimed by 4774 

5. Total Cost of Project (sumoflines 2-4) 

6. Profit (line 1 minus line 5) 

$44,885,000.00 

$19,855,946.65 

$5,100,000.00 

$700,000.00 

$25,655,946.65 

$19,229,053.35 

2. Ex. 104 (Deeds from sale ofresidential condominums) and Ex. 64 (Owner supplied information addendum to Appraisal) 

3. John Holland, Trial Testimony, April 24, 2025, page 116:15-17 

4. John Holland, Trial Testimony, April 24, 2025, page 118:9-14 

Because the jury's verdict awarding 477 Harrison damages was clearly against the weight 

of the evidence, which demonstrated that 4 77 Harrison suffered no damages due to any delay 

caused by the 2012 Zoning Appeal and/or the 2015 Zoning Appeal, but in fact experienced 

significant gain, the JACE Parties are entitled to a new trial on damages. 

E. The Jury Arrived At An Incorrect Conclusion Because they Did Not 
Understand That The Determination Of 477 Harrison's Damages Had To Be 
Based On 477 Harrison's Lost Profits. 

Whether as a result of a misunderstanding of the meaning of "pecuniary loss" or the 

absence of an instruction regarding lost profits, the jury incorrectly concluded that 4 77 

Harrison's damages could be calculated without accounting for both the increased costs and 

value it realized as a result of bringing its project to the market later than originally planned. As 
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the Court instructed the jury, "[i]f there were no damages, then the plaintiff does not have a 

claim, even if the process was for an ulterior motive." See Jury Instructions, 5/5/25, Pg. 74, LL 

23-25. To prove that it had suffered damages, 477 Harrison had to prove that it suffered lost 

profits as a result of each use of process. See, e.g., Ricky Smith Pontiac, Inc. v. Subaru of New 

England, Inc., 14 Mass. App. Ct. 396,426 (1982); see also Empire Today, LLC v. Nat'! Floors 

Direct, Inc., 788 F. Supp. 2d 7, 18-19 (D. Mass. 2011). The weight of the evidence clearly 

demonstrates that 4 77 Harrison suffered no lost profits, and instead experienced a significant 

gam. 

Because the weight of the evidence presented at trial demonstrated that 4 77 Harrison 

suffered no lost profits, the JACE Parties are entitled to a new trial on damages. 

F. In The Alternative, The Court Should Order 477 Harrison To Remit $5.8 
Million, But No Less Than $3,483,226, Of The Jury's Award Of $5,801,550 In 
Damages. 

If the Court determines a new trial is required solely because the jury's award of damages 

was excessive, under Rule 59(a), 477 Harrison first must be given the opportunity "to remit so 

much thereof as the court adjudges is excessive." See D 'Annolfo v. Stoneham Housing Auth., 

375 Mass. 650, 661 (1978). Under the Massachusetts rule, the Court has greater discretion in 

determining the amount of the remittitur and is not limited to reducing the verdict "to the highest 

amount that the jury could properly have awarded." Id. Here, the jury's award of $5,801,550 in 

damages to 4 77 Harrison was excessive. The Court should exercise its discretion and order 4 77 

Harrison to remit $5 .8 million of the jury's damages award to avoid a new trial on damages. 

In the event the Court is not inclined to order a remittitur of $5.8 million, 477 Harrison, at 

a minimum, should be required to remit $3,483,226 of the jury's damages award to avoid a new 

trial on damages. 477 Harrison argued that its damages caused by the 2012 Zoning Appeal and 

the 2015 Zoning Appeal were the increased construction costs and interest costs above what it 
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had told the bank and the bank's appraiser in 2012 would be spent in connection with the 

project. 4 4 77 Harrison argued that its increased construction costs totaled $5 .1 million and that it 

incurred an additional almost $700,000 in interest. The weight of the evidence was that, at the 

very outside, 4 77 Harrison incurred increased construction costs of no more than $1,186,213 as a 

result of any delay caused by the 2012 Zoning Appeal and $430,561 in increased construction 

costs as a result of the 2015 Zoning Appeal. Even accepting as true that 4 77 Harrison paid 

$700,000 more in interest as a result of any delay resulting from the 2012 Zoning Appeal and the 

2015 Zoning Appeal, 477 Harrison's damages, at most, were $2,316,774.5 

4 In contrast to 477 Harrison's dismissal of what it told the bank and the bank's appraiser 
about the sales prices it expected to receive, 4 77 Harrison bases its entire claim of increased 
construction and interest costs on what 477 Harrison told the bank and the bank's appraiser in 
2012. 

5 The jury's award of $700,000 in increased interest was against the weight of the 
evidence. 477 Harrison rounded up its increased interest costs to $700,000. 477 Harrison relied 
upon Mr. Holland's testimony about Exhibits 110 and 115 for its interest claim. The sum of 
Exhibits 100 and 115 clearly shows that 477 Harrison could claim, at most, $658,592.52 in 
increased interest costs. As a result, the jury's award of $700,000 in interest was overstated by at 
least $41,407.48. 

Moreover, Exhibits 110 and 115 demonstrate other ways in which 4 77 Harrison 
overstated its alleged increased interest costs. For example, Exhibit 115, which 4 77 Harrison 
claimed represented "Penthouse interest" from January 2018 through March 2019 in the amount 
of $139,304.55, assumed no interest attributable to the construction of the penthouses would 
have been incurred if the penthouses had been built as initially proposed. This makes no sense. 
Exhibit 110, which purports to reflect interest paid in connection with the constructions of floors 
1-5, in fact includes payments other than interest payments, including appraisal fees of $4,000 
and $5,800, and a payment to Holland Construction in the amount of $112,341.41. 

Furthermore, as of April 2012, 477 Harrison told the Bank and its appraiser that the 
projected interest costs were $1,200,000. See Exhibit 23. As of February 2014, after the 2012 
Zoning Appeal was concluded, Mr. Holland, again told the bank and the bank's appraiser that its 
projected interest costs remained $1,200,000. See Exhibit 64. 477 Harrison also listed as a soft 
cost of the project "2012-2014 interest carry" in the amount of $284,173. See id. The weight of 
the evidence was that 477 Harrison's increased interest costs were no more than $284,173. 
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As of April 2012, 477 Harrison projected that the hard costs ofredeveloping the 477 

Harrison Property, which at that time included one floor of commercial space, four floors of 

residential units ( 4 units per floor), and two penthouse units, totaled $8,992,561.6 See Exhibit 23 

(Excerpts from Exhibit 23 are attached hereto as Exhibit B). Because 477 Harrison did not 

complete construction as of the fall of 2013 as it had originally planned, 477 Harrison projected 

in February 2014 that the hard construction costs for the redevelopment of the 477 Harrison 

Property into two floors of commercial space and three floors of residential units (3 units per 

floor) would total $8,769,599, and that the projected cost of constructing the penthouses in a 

second phase would be $1,409,175, for a total of $10,178,774. See Exhibit 64. In 2012 and 

2104, The Holland Companies, which included 4 77 Harrison and Holland Construction, were 

experienced developers and builders. By February 2014, they knew the 2012 Zoning Appeal had 

concluded in November 2013 and further knew the project would be bifurcated; that is, the 

penthouses would be built in a separate phase after the construction of the first five floors of the 

4 77 Harrison Property. 4 77 Harrison also knew that JACE had reserved its right to oppose the 

variances required to build the penthouses in the Agreement for Judgment. Mr. Holland testified 

that he provided the bank and the bank's appraiser with truthful information. The additional 

expenses from building the penthouses would have been known to him as of February 2014, and 

he accounted for those increased expenses when he represented to the bank that the costs would 

be $1,186,213 higher than they were projected to be in 2012. 

Any delay caused by the 2012 Zoning Appeal increased 477 Harrison's construction costs 

by no more than $1,186,213 between April 2012 and February 2014. Moreover, the weight of 

6 Mr. Holland testified at trial that in 2012 the estimated cost of construction was $8.7 
million. See Holland DE, 4/24/2025, Pg. 114, LL 22-24. Mr. Holland's testimony failed to 
account for the 2.5% construction contingency of $219,330.75. See Exhibit 23. 

- 17 -



App.338

Date Filed 10/1/2025 3:49 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

the evidence is that the actual cost to build the penthouse units was no more than $1,839,736.7 

See Exhibits 112 and 113. As a result, any delay caused by the 2015 Zoning Appeal increased 

477 Harrison's construction costs of the penthouses at most by $430,561 as compared to the 

projected cost of constructing the penthouses as of February 2014.8 Even viewing the evidence 

in the light most favorable to 477 Harrison, its increased construction costs allegedly caused by 

the 2012 Zoning Appeal and the 2015 Zoning appeal were no more than $1,616,774. As a result, 

the jury's award of$5.8 million in damages, even accepting 477 Harrison's claim that it incurred 

increased interest costs of $700,000, is against the clear weight of the evidence. Accordingly, 

477 Harrison should be required to remit at least $3,483,226. 

[Remainder of page left intentionally blank] 

7 To calculate this amount, the JACE Parties assumed for purposes of this motion only, 
that every construction cost reflected on Exhibit 112 and Exhibit 113 from and after February 2, 
2017, i.e., when the decision granting 4 77 Harrison summary judgment in the 2015 Zoning 
Appeal was issued, was attributable to the cost of constructing the penthouses. 

8 Paragraph 138 of the JACE Parties' proposed conclusions oflaw in connection with 477 
Harrison's 93A claim incorrectly identified the total cost of constructing the penthouses as 
$1,045,990. The amount set forth in paragraph 138 did not take into account the costs reflected 
in Exhibit 112. Even accounting for those additional costs, 477 Harrison still did not suffer any 
damages as a result of any delay allegedly caused by the 2015 Zoning Appeal. 
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Summary of Calculation of Alternative Remittitur Amount 

INCREASED COST DUE TO ALLEGED DELAY FROM 2012 ZONING APPEAL 

February 2014 Projected Cost of Project [Exhibit 64] 
2 Floors Commercial & 3 Floors Residential $8,769,599 

Penthouses $1,409,175 
Total $10,178,774 (a) 

April2012 Projected Cost of Project (Including PHs) [Exhibit 23] 

Increase Due to Alleged Delay from 2012 Zoning Appeal 

INCREASED COST DUE TO ALLEGED DELAY FROM 2015 ZONING APPEAL 

Maximum Actual Cost of Constructing Penthouses 

Exhibit 112 $789,746. 
Exhibit 113 $1,049,990 

$8,992,561 (b) 

$1,186,213 (a) - (b) = (c) 

Total $1,839,736 (d) 

Projected Cost of Constructing Penthouses as of February 2014 [Exhibit 64] $1,409,175 (e) 

Increase Due to Alleged Delay from 2015 Zoning Appeal $430,561 (d) - (e) = (f) 

Totallncreased Cost Due to Alleged Delay from 2012 and 2015 Zoning Appeals $1,616,774 (c) + (f) = (g) 

Alleged Increased Interest Costs $700,000 (h) 

Total Increased Costs $2,316,774 (g) + (h) = (i) 

Amount of Damages Awarded by Juryfor 2012 and 2015 Zoning Appeal $5,800,000 (j) 

Amount of Damages Award to be Remitted $3,483,226 (j) - (i) 

II. ADDITIONAL GROUNDS FOR NEW TRIAL. 

The JACE Parties should be granted a new trial, including, but not limited to, for any one 

or more of the following additional, and independent, reasons: 

• The denial of the JACE Parties' Motion in Limine regarding Constitutional Defenses 
and the failure to instruct the jury regarding the JACE Parties' constitutional right to 
petition and their constitutional defenses. 

• Precluding the JACE Parties from presenting to the jury evidence that there was a 
reasonable basis in fact and law for the 2012 Zoning Appeal and the 2015 Zoning 
Appeal. 

• The exclusion from evidence of the SJ C's holding that 477 Harrison failed to 
establish that the 2012 Zoning Appeal and 2015 Zoning Appeal did not have a 
reasonable basis in fact or law. 

• The admission into evidence of portions of the summary judgment decision in the 
2015 Zoning Appeal, over the objection of the JACE Parties, which 477 Harrison 
then used to argue that the 2012 and 2015 Zoning Appeals were meritless. 
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• The admission of John Holland's testimony regarding his expectation of the prices for 
which 477 Harrison would sell the residential units. 

• The allowance of 477 Harrison's Daubert/Lanigan Motion to Preclude and/or Limit 
the Testimony of Martin R. Healy, Esq., and the failure to allow the JACE Parties to 
put into evidence relevant opinions of Martin R. Healy, Esq. 

• The allowance of 477 Harrison's Dubert/Lanigan Motion to Preclude and/or Limit the 
Testimony of Evan Hankin, PE, and the failure to allow the JACE Parties to put into 
evidence relevant opinions of Evan Hankin, PE. 

• The instructions given to the jury to which the JACE Parties objected and the failure 
to give instructions requested by the JACE Parties. 

• The admission of Exhibit 150 into evidence, over the objections of the JACE Parties, 
even though there was no evidence the JACE Parties authorized, saw, or approved of 
the statements set forth in Exhibit 150. 

• The allowance of 477 Harrison's Motion in Limine to Preclude the Admission of 
Contested Exhibits JJJJ-TTTT ( contested exhibit Tabs 88-98), any reference to these 
documents, Rick Leon's missed deposition, his signed and unsigned affidavit, and/or 
477 Harrison's privilege logs. 

Conclusion 

WHEREFORE, Defendants JACE Boston, LLC and Arthur Leon respectfully request that 

in the event the Court denies the JACE Parties' motion for judgment notwithstanding the verdict, 

the Court grant them a new trial pursuant to Mass. R. Civ. P. 59(a). 

REQUEST FOR HEARING 

Defendants JACE Boston, LLC and Arthur Leon respectfully request pursuant to 

Superior Court Rule 9A(c)(2) a hearing on this motion. 
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Dated: August 21, 2025 
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Respectfully submitted, 

JACE BOSTON, LLC and 
ARTHUR LEON, 
By their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
Albert A. DeNapoli (BBO# 543850) 
Tarlow, Breed, Hart & Rodgers, P.C. 
101 Huntington Avenue, Suite 500 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
mfurman@tbhr-1aw.com 
adenapoli(a;tbhr-law.com 
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CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on August 21, 2025, I caused a copy of the 
foregoing document to be served by email on counsel for Plaintiff 477 Harrison Ave., LLC as set 
forth below: 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA 01915 
goloboy@goloboylaw.com 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 

- 22 -



App.343

SUFFOLK, ss. 

I -~, 011· FV .-f,(:;-d- J.'l._..;·.l 
I • ~ • ~ .,,.:JI &)...t>').l.. j ~ - . ll.\ ~ 

COMMONWEALT1 
• OF MASSACHUSETTS ! 

! SUPE · OR COURT 1 

I CIVIL ACTION 
/ 

1 
No. 1s 1os29 

477HARir:NA~,LLC 

JACE BOSTilN~ LLC &I another1 

ii . 
FINDINGS OF FACT, RULINGS OF LAW, AND ORDER OR 

JUDGMENT ON PLAIN;i1FF'S CHAPTER 93A CLAIM 

This Court presided over a civil trial ~etween pl~ti~ 477 Harrison A]le, LLC ("477 

. I I I 
Hamson"), and defendants, Jace Boston, LL<£ (''JACE") and Arthur Leon ("Leon"). A Suffolk 

County jury returned a verdict in tilvor of 4 tlj Harrison ab.d against both defeJdants on all colts 

submitted to them including an abuse of pro~ ss claim. ilaintiff' s G. L. c. 93t' § II, claim L 
ICSOrVOd for the Court and not tried. The jJI' s verdict luc1ed damages for itiff in thej 

amount of$5,801,550 to be paid jointly and 
I 

everally byJboth defendants. , Court~ ow 

determine whether plaintiff proved by a prep , ndewice of the evidence that defendants violld 
I ! I 

G. L. c. 93A and, if so, what damages shouli:l be imposed, including the possi ility of treble . I ! • 
damages and attorney's fees. i ' 

I! 

1?j 

FINDINGS OF FACT 

I find the following facts by a prepoLe of ihe evidence, with o ors reserved Jr the 

discussion section: I 
I. Defendants Were Real Estate/Business Developers 

Leon has been engaged in real estatJ or business~development in the ·ty of Boston t 

1 Arthur Leon 
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' 

I 
various times since at least 1999. Leon owne ·, managed and/or controlled several real estate' 

entities iru:luding JACE, which owns and is irted on ~e 1234 Waslrington Jtreet property : 

("Washington St. property"). 2 Toe certificatlj of organization for these real elte entities: s11te 
I i I ! 

that "the business of the company is to own, manage, rent, buy sell and develop real property and 

to engage in any lawful activity for which a ~IJ ·ted Iiabillty company may be armed und~r e 

laws of Massachusetts." I 
I 

John Holland ("Holland") is a man~ of Holland Development, LLC ("Holland • 
I 

Development''), which develops real estate ~ . ~ects in M~ssachusetts. 3 Holl Jd Development 

managed a project at 477 Harrison's properJ located at 477 Harrison Avenue at all relevant 
I i 

times. The 477 Harrison property and the I shington St, property abutted e h other. 

While Leon tes1ified that he was not ~volved in ral estate developmetht, the evidence at 

trial overwhelmingly contradicted this assertion. The court does not credit Le n's testimony in 

this regard and finds that he was involved J !cal estate ~evelopment. In fact, eon and his 1 

agents admitted that he was a real estate/bu) I ess develo~er in Boston for a1mbst thirty years!. 

His son, James Leon, who worked alongsidJ eon, subU:.itted a letter to the Blston zoning bbard 

of appeal C'ZBA ") on May 21, 2012, ~ '30 years llgo we were the ones ~o started ! 
developing in the area, adding retail store fr6 ts in our own building on Washlngton Street. 10 

Years [sic] ago we built the first suc«:ssful : staurant inf the area on W➔ St •••• " ~e 

next day, May 22, 2012, Leon also referred J himself as a developer during ]ZBA meeting! 
Ir , i 

Beyond the above admissions that o~curred co:.itemporaneous with th facts of the in'stant 

. !I . I • I I 
case, Leon had a long history of real estate/ousmess dev~lopment m Boston. On December :2.0, 

I 

I h' 2 Leon, through George's Market. LLC, o real estate l9cated at 1222 Was m 
had a restaurant owned, operated and renovated by G orge's Market, LLC. 

3 I find Holland's trial testimony be credibll in all respecJ. 

I 2 i 

Street. This property 

I 
I 

I 
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I 
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I • 

1999, Leon or his agents sent a letter to deve1, pers of an ~butting property located at 485-495j 

Harrison Avenue stating that he planned on roping his Washlngton St.~ and that r 
windows installed ey his abutting neighbor',! Fopm°f would be blocked t the in~ed 

size of his own development. By 2005, Leo~· decided to deyelop that property into . 

I , t: • residential units. In 2010, he met with the B? ton Redevelopment Associatio ("BRA") and the 

Old Dover Neighborhood Association and p~sented pl~ to redevelop the W • gton St. 

property as a mixed business/residential proj~. His plans depicted the develjpment of 

hundreds of residential units and the current ~ding, which houses the land JlCE sits oo, being 

tom down. Leon consulted with his cousin. ~chard Leo~ ("cousin" or "Ri+"), in J~ 

2012 about offers and proposed developmentf for his Washington St. propertYiLBy May of 2012, I I I I 

Leon and his agents told the BRA and the Zfir- that he was working on a mix 

residential/business development project on ~e Washint~n Street/JACE prop~. l 

II. Defendants' Practice of Appealg Zoning ~ecisions with lmplper Ulterior 

Motive 11 ! l 
Not only did Leon admit that he wasl developer1of commercial real e te pIOperty, put 

!II ' . I I 
he actively sought to undermine plaintifrs 1l7 Harrison'.project so that he codld develop th~ 

Washington St. pIOperty. Throughout May 6~2012, L~n and his agents told the Boston j 

Rcdevelo-t Authority C'BRA ") and thelBA that h~ was working on. mrc<I n:sidcntij 

business development on the Washingron J.I property mjd that the 477 Harrison developm.L 

project would interfere, prevent and adversliy affect the:e plans. On May 10 201 ~ Leon's 

II 1 

agents, Kamran Zahedi ("ZahedP') ofUrb~"ca, Inc. ("Urbanica") and attorney Kevin Joye 

("Joyce"), sent an .,.mail message that s1a ! they wan~ 1o delay the 477 I • on project I°' 
years in court while Leon's development 1. • ect went finwrd. I 

I ! 
' 

3 I 
I 

1 
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In 2012, Leon told Hoiland, who wasjf e develop~ of the 477 Harriso I project, that he 

was moving JACE and would be developing that site (the Washington St. propbrty) with a 1 

residential building that would be as tall as elity feet. Leon demanded that 1lland delay lt 
q I ' 
I. I 

development of the 477 Harrison project so ~t Leon's could be developed first. Leon al~o 

demanded that Holland remove all windows lld balconies from the 477 HarriLn project ~lans 

facing his property. Leon and his son J~ ~le a Ietti:f to Holland in Mj 2012 ~grat 

1hey were concerned about the impact to the ~77 Harrison condominium unit L facing liis 

property from his plan to build a wall on his Yroperty line, which would block ose I , 

condominium units' windows. I 
In May 2012, Leon and his agents seht six separate letters to the BRA d the ZBA 

admitting that he was developing his w..J!«m SL ~ and intended to convert that I 
property into a mixed business/residential *°"Y· He also admittoo 1hat her working with 

Urbanica to submit a ""Large Project Review~1.' In a May 21, 2012, letter to the BRA, Leon slted 

that "if the Harrison Avenue project is ap1 edit will ~bit me from prolmng with _mJ 

I th . . c. • ' ·1· • I . ed d I I " p ans to convert e existmg manu1actunng , CI 1ty into a nux -use eve opment. 

Despite all the evidence that Leon w~ seeking td develop his own wlmgton St: 

property into a large mixed residential/busiJlss project, he denied doing so a • al under oaJ I 

do not find Mr. Leon's denials to be credib~ r 
I ' I 

By January 2012, which was the early developmfR1 stages of the 477 ·son proj~t, 

Leon revealed his ulterior motives for.bis lair opposition to Holland's projecl when he askdi his 

cousin, Ric~ to investigate Holland's icing ash~ was under the belie that he had' 
'I I 

overpaid for the property and would go b~pt. Leon:told Richard that he uld then swoop 

If IJ . IL nti .thhis .I the in and purchase the property for ''ha the p 'ce." Pnor to eon's co erence cous1~ 
I I l 

I I 

I 
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I 

realtor for 477 Harrison had told Leon's son, James, that there was a develope lwith funding iho I ! 
I 

was interested in purchasing the 477 Harrison Avenue property. Leon's adrnis ions to his cousin 
I I I 

were an omen of what was to come. I find Ri hard Leon~s testimony in this reiard to be 
I 
I 

credible. ; 

In early March 2012, Holland's application for a bwlding penmt for 4
1
7 Harrison 

11 I : 
Avenue was denied by Boston Inspectional S rvices Department ("ISD") as a Ftter of course 

'! I.. , 
because the project did not comply with a nJnber of Boston zoning codes. Holland filed~· 

appeal of this decision with the ZBA seekinj. elief from llie Boston zoning co6e on March 16, 

2012. Additionally, Holland submitted an A) lication for Small Project Revil'w to the BRA '°n 
I I 

April 10, 2012. I i ' 
In reaction, Leon hired Zahedi, Joyce who was a permitting specialist, and Edward 

O'Dooru:ll from Waypoint, in 2012 to both Jevelop his ~wn mixed residenf usiness praject 

and to throw up roadblocks to the cmnpetinJ 177 HarrisJn project being managed by Hollj 

August 2012 and be completed by Septemb 112013." Jon decided he would real any 

variance granted by the ZBA for the 477 H I ·son projedt in an effort to stall r·ts developmen so 

he could get his own Washington St. prope j project approved first. Leon's gent, Zahedi, laid 

:1 J I as much when he sent an e-mail message to llleon's attorney on May 10, 2012 stating that "[i]n 
11 I \ 

I . I 

case you meet Mr. Fitzgerald or any one frorr the BRA Please relay the mes age that if the BRA 

and ZBA approve the abutter's plan Mr. leo~ will app~ and the case will .J up in court➔ 
years. We strongly recommend the BRA delay approvaj till !eon shows goo~progress ori his 

part." Leon voiced similar reasons fur • .Jr the 47i Harrison project in , May 21, 20 IJ 

letter to the ZBA when he stated - "if~ arrison Ar Project is app ved it will prorbit 

I I 5 
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I 

fr ed• -th 1 t I -· --~ - r:]· -ed me om proce mg WI my p ans o convert e existing manw.c:tcturing iac W mto a mIX -

I ~ 
use developmenC' . l I. . 

In July 2012, 4n Hamson closed on e 477 Hamson Avemre prope , whicll sold L 
$6,350,000 dollars. Holland Development ~ured a lo..: fur approximately ,.7 million,+ 

was personally guaranteed by Holland and his brothers, who were also managers of Holland. I 
Development. This was public record. The 11. gina1 loan for this purchase slated to mature 

had in fact closed on that property. 1 l 
Despite Leon's opposition to the 477 arrison project, the ZBA grante zoning variances 

fur 4n Harrison Avenue so Holland could tvelop thaf property. On AuJ 29, 2012, JAbE 

filed an appeal in Suffolk Superior Court ~~rr acticm no; 12-324 I) of that 4sion granting 4
1

177 

Harrison's requested variances ("2012 Z • I Appeal"). I find that but for this 2012 Zoning 

Appeal, 477 Harrison would have obtained ~e permit fr~m ISD for the cons I ction of the 'I I 

project for eighteen luxury residential units bn floors twci through six and co ercial space on 

the first floor. ! 1 
, l 

i I 

JACE's 2012 Zoning Appeal did noi allege any Harm to the defendant • easement ri ts * L ' 
' 

or that their proposed removal of a wall on northeasterly side of the 477 • on Ave 

property would harm or violate defendants' lasement rights. Leon knew that oston could not 

issue a building permit to 4n Harrison as • ! I nit of t11e;2012 Z.Oning Appeal The 20!2 zl.,g 
Appeal contradicted Leon's own goals of ck eloping the Washington St pro erty to the 

maximum height and dimensions permitteJ JACE mJ the 2012 Zoning Apieal as part of 

defendants' improper and illegitimate plan lo advance ~ir own ulterior purpbses described 

I 
I 

earlier and as found by the jury in this case. 

6 



App.349

I i 

As part of Leon's improper campaigl to undermine and/or stall the 47· Harrisonprojfct, 

his agents also appealed 477 Harrison's condi ·onal use p~t for a ground water recharge i 
system. This appeal lacked any merit and Jl filed despite their experts' failuk to identify y 

basis to allege that this system impacted theJ own devel~pment plans on the a utting ' 

Washington St. property project. j 
' 

As a result of the 2012 Zoning Appe ! , and, later, the declaratory actio filed by JAC in 

Suffolk Superior Court ( civil action no. 13-2\r-H) (the '.'Wall case"), in June 2013, 477 l 
Harrison abandoned the zoning relief in SepiJmber 2013 'that had previously been obtained i 

2012 from the ZBA. This 2012 Zoning App~ not only ~elayed the develoJ.m of 477 

Harrison but forced the manager to redevelo~ i'.s plans ~d =ve at least J penthouses from 

the original design and to lose the low-incole housing ~ts. This appeal al1 caused Holl.1 

Development and the loan guarantors (Holl]d and his b~others) to seek an extension on the! 

I ~thid I u1·1 JI d .! th • led oan J.Or s eve opment on m tip e occas1lns an to :cur o er expenses. e costs 1~c, 

as a result were significant. ' 
I 

Defendants appealed 477 Harrison's hart form permit to frame floor eeks and construct 

its groundwater recharge system in late 2013 477 Harri1on's plans, in fact, clmplied with J1 
I I J 

requirements for these permits. The appeal ~ eked meri~ and was filed with a part of 

derendants' ongoing illegitimate campaign f"1 ulterior ,j,otive to delay and irperly gain an 

advantage over the 477 Harrison project 4opmenl. I do not find Lean's d • al that he wl" 

seeking to achieve these improper goals to b I credible. : 

I 
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I 
IIL The 2015 Appeal Was Pursued Tiased Uponj Improper Motive 

Holland and 477 Harrison again sougql to obtain permits for their pen ouses in 2014 

despite the prior interfen:nc:e from -1 Holland approached Leon in Frbruary 2014 t 
this proposal and Leon responded that he co~cl not let ~ happen because peythouse owners 

would have the resources to oppose bis ~pment of the Wasbingtoo St. Jll½er1y. • 1 
477 Harrison obtained additional+ from i1s bank, Rockland Tr cm F~ 5, 

2015, for approximatcly $15 million. This 1lL was again pen;onally guarani by Holland L.i 
his brothers. This information was part of Jll public rec~rd. This additional financing was 

provided despite the fact that none of the reJ · ential uni~ for the 477 Harrisoj project had yet 
11 • l : 

been completed. Given the lack of progress:[-building these units, 477 Harri on and the • 
i I I • 

Holland brothers were unable to make any pa ents on ~ loans provided by Rockland Trust. 

11 . I 

"remains subject to appeal" since November, 2013. 
I I I 

On March 24, 2015, the ZBA approv.dd the zoning relief requested by '477 Harrison, 

which was recorded by !SD on May 12, 20 i1 . JACE fil.!d an appeal of tins jief on May 28, 
I ' • ~ I I • 

2015, in Suffolk Superior Court (civil action o. 15-1585-H) ("2015 Appeal . Leon knew that 

the city af Bostcm would not issue any builtennits L 477 Harrison durmk the pend_J of 

his 2015 Appeal. He also knew that this apJ would ~ere with the prog ss of the 477 I , 
Harrison project and potentially impact the , cial stability of that project. 

Despite having filed the 20151 Leon bad~ reviewed any -.:tural plan fori 

477 Harrison project. The complaint for !ht r15 Appe{ll expressly stared J Leon perceived 

the 477 Harrison project as being "hostile ~rCE•s redevelopment of i1s +·" Leon I so 

attempted to use the 2015 Appeal as a vehiJ e to obtain 4a motion financial· ormation 

8 
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I 
I 
L 

regarding the construction of 477 Harrison's '_Renthouses ~d oth~r units. This ration lacked: 

merit and was denied. ! ! 
' 

The lack of merit to the 2015 Zoning ppeal is rerealed in the Court's lo 17 summal 

judgment decision, which found that ''JACE ,Jias offered ~o evidence of the impacts of density 

all d . h C 1· . ffi iL dh0 d •• II f 1 '.I ege mt e omp amt, 1.e., tra c, waste, fi01se, an s a ows consist entire ':j o specmation 

and inadmissible opinions." The Court also ~ound that "JACE had failed to prbsent any evidlnce 

that 'demonstrate[s] a reasonable likelihood ~f any tangi~le, as opposed to splulative, harm lo 
[its] property."' 

11 

As a result of the 2015 Zooing App : filed by dt!fendan!s, !SD was pihibi!ed from 

issuing a building permit to 477 Harrison. JJiis appeal achieved at least one of defendants' 

ulterior motives, which was to stall and fmJtal destabiiize the 477 Harrison bevelopment 

project so that they could gain an unfair ad*tage in adtancing their own wlhington St. 

property project development. The fact thatlthe 2015 appeal was inconsistentL~th the 
I~ ' IWl 

defendants' own goals of developing the W1ihing!on St. property to its maximum height and 

dimensioru; as permitted by the laws, buil,i codes arul'regu!ations in the ci1 ofBoston 

iiluminates their improper motive in filing ils appeal. lido not find Lean's denial of these 

improper goals to be credible. 1 

I I 

IV. The Criminal Complaint Was ~ ed with Improper Motive I . 

In 2014, Leon knowingly applied foi a criminal complaint against Holland for allegeoly 

I ' I l 
trespassing on his Washington St. property.; jen Leon applied for this criminal complain~ he 

was aware that a 2014 court order in the w11 case existed that allowed agenJ and employJs of 

the 477 Harrison project, including Holland~ o access the roof of the buildin j of the WasJgton 
I • i 

St. property to perform work on the northwe terly wall. 

9 
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I ! 

A criminal clerk's hearing was held o~ Leon's complaint against Holl d and no : 

probable cause was found by the court on December 17, 2014. As a conseque ce, no complaint 

was issued. Prior to the hearing, Leon was a~ that the worl< on his proi-J by the agents land 

employees of 477 Harrison had been comp1el!d. ; l : 
L d thi . . al 1 . ! L ·--~. "al d • ' eon use s cnmm comp amt to gam an u.w.atr commerc1 a van ge agamst • 

Holland and 477 Harrison by interlering wi~ In.., access rights to 1he Washin~on St. pro~r 

as permitted by the 2014 court order in the Jli1 case and further stall the com1letion of the 477 

Harrison project. I find Leon's denials that )a: he knew the complaint was • I • al in nature and 
I 

(b) he filed it with an improper motive to lac' credibility. 

I 
V. The Insurance Claims Lacked S pport in the Record 

I 
While visiting JACE on May 2, 2014 Holland observed cracks in the oor slab of that 

property. These cracks were not just in the ,r of the n~rthwesterly wall, wJch is adjacent L 
477 Harrison Avenue, but extended in othe)areas. Holland observed JACE elployees clejng 

. Ill . I I 
old cracks 1n the area of the northwesterly wall man effort to make them appear new. In th 

wall area, defendants stored steel and other ilaterials weighing thousands ofplounds. , 

In a January 20, 2015, letter, defi:nJts' enginedr, Evan Hankin, all+ tbat oracles on 

JACE's floors were caUSed by 477 Harriso~Lving helii:aJ piles. He did not lnention any I 
damage to the northwesterly wall itself. Th~ eality is that no helical piles wek driven for ilie 

construction project at 477 Harrison Avenul , l 
I I 

Holland Construction's insurer hired an engineer, Christopher Basile , m Rimkus 

Engineering, who investigated these claims 'L Leon. H~ inJerview,:d Leon ld viewed 1he 

1
1 I I ! 

alleged cracks. He observed that the cracks sloped away from the wall. Basde concluded at if 

the cracks had been caused by the 477 HarrUon construbtion they would havl sloped in the 

! I 
[ 10 I 
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I 

opposite dm:ciion. Furthemiore, Basile ohs I ed that the cracks al issue were id and that. 

were no cracks in the northwesterly wall. AJ result, B~le and Holland Construction reject~d 

Leon's claims that 477 Harrison's~ work bad!damaged his floor. l L' 
Leon also submitted an insurance claim for damage to JACE's roof. • s was submi 

on the same day that Leon filed for a crimin i complaint against Holland for ~assing. Thl 
I • 

! 
damage claim was also rejected by Holland 1 nstruction?s insurer. 

I . 
I find the conclusions reached by Basile and Holland Construction's insurer to both be 

supported by the record and credible, while ilan's clail of damages were nlther credible lor 

sopported by the evidence in the record. I J that def~ts filed these ~ insumnce ~ 
as part of their ongoing campaign to delay J1 interfere ~th the progress of Je 477 Harrisol 

project through unfounded allegations that J! developmbt was harming defel dants' abuttJg 
I • 
I 

property. 

VI. Damages at Trial I j 

A jury concluded that defendants eng ged in abuses of process that ca· ed plaintiff to 

suffer $5,801,550 in damages. These damaJ s are broken down as follows: cl) $5,100,000 J 
additional costs for construction; (2) at least11f oo,ooo in: additional interest L on its 1L 

with Rockland Trust; and (3) $1,550 dollars,m attorney'~ fees. I find that th le damages are 
I 

' supported by the record and reasonable. 

RULtINGS OF L~W 

General Laws c. 93A prohibits "[u] method~ of competition and air or deceptive 

acts or practices in the conduct of any trade:or commerd, .... " G. L. c. 93J § 2(a). J 
Laws c. 93A, § 11, applies to "a commereJ action,belween a person .Jaged in trade 'j r 

.1. d. Id ! ••c· ti" di n· commerce [and] anower person engage m e or commerce e1ta on an R_uota ons . ' 

11 
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I 

I 
I 

i I ' 

omitted). Linkage Corp. v. Trustees of Boston Univ., 425 Mass. 1, 23, cert. denied, 522 U.S.! 

1015 (1997). To prevail on a claim under a.IL c. 93A, §, 11, a plaintiff must ltablish «{1) Jat u ! C 

1he defendant engaged in an unfair method o!lcompelitio'.' or committed an ujair or decept+ 

trade act or practice, as defined by G. L. c. 93}'\, § 2, or the regulations promulgated thereunder; 

;11 I • I 

{2) a loss of money or property suffered as aJsult; and (3) a causal connection between tl)ce loss 

suffered and the defendant's unfair or de~ye method, ,act, or practice" (fooLote omitted). 

11. ' 
Auto Flat Car Crushers, Inc. v. Hanover Ins] 

1
co., 469 Mass. 813,820 {2014). 

I. Defendants Engaged in Trade a'Jd Commefce 

Based upon the record, I find by a pJlonderance of the evidence that both JACE ~di 

Leon were involved in a trade and commercl Leon not ~nly owns and/or conlols significjt 

real estate or properties through multiple sin~le-purpose ~ntities, such as JAC , but many of i I I 
these entities, including JACE, have the sru,jl business phrpose as 477 Harris n. Despite Leon's 

fallacious denials of this, the record suppoj and is repl~te with evidence that supports plain!iff' s 

assertion to this effect. j i , !I 
I ' C 

Leon and his agents, including but no limited to ~rbanica and his son James, sought Ito 

develop his own Washington St. property. JLn and JACE interfered with commerce and thb 

development of 477 Harrison project by abJJe of proces1 on multiple fronts Jcluding filing be 
2012 and 2015 Zoning Appeals as discuss~ r detail in the fact section as well as by filing ~ 
criminal complaint against Holland. Leon'; oemands that (1) 477 Harrison allay its plans b} a 

year so his development project could go tJl and (2) thit 477 Harrison redeslgn its proposek 

project so that no penthouse windows or bJlnies over16oked his own propek interfered jith 

trade and commerce. There is also no ques~ln, based upon these demands Jd Leon's • , I I · · ~ I : 

representations over the last decade and mo~ing forward, that he was engaged in the 

12 
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\ 
I 

I 

development, rental and ownership of real es te in Boston. I 

. ~ filed the 2012 ~ A~ 4f the ~oifi~ ~ o~ dcl~ am_~ 
with plamtiff's development of Its adjacent Ir condo~uni project and mtentionally 

causing 4n Harrison to abandon the zoning ~lief it obtained from the ZBA ~ 2012. This 

improper conduct and trade/commerce interklnce by defendan~ continued in 2015 when Leon 

intentionally filed his 2015 Zoning Appeal j ~ that Boston could not ;J building~ 

fur the pentho1lses during the appeal. Leon~ this appeal WOllid block the ~ J 
11 . I I . 

477 Harrison's proposed penthouses that Le6n feared would obstruct defendarlts' own 

development plans on the Wasmnglon SL Jorty. ~ appeal also effected tde and 

commerce by negating the development oflll -income ~ousing as part of the 477 Harrison 

project. I 
' 
' Defendants' improper and meritless I oning App'.s in 2012 and 2015 intentional~y 

sought to stall the development of 477 Harri~ n and cause redesigns that wo cl advance and 

benefit defendants• development plans for JJ Washingt~n St. property. EvJ though there was 

no direct transaction between 477 HarrisonII Id defendadts, Leon and JACE ehgaged in and 
I ! I 

interfered in trade and commerce with 477 • • son by their actions as evidenced in the record 

and defined by G. L. c. 93A, §§ l(b), 11. silFirst Entel, Ltd. v. Cooper,426 Mass. 344, 3~7 l . I 
(1997). See also Gillette Companyv. Prov, , 2017 ~2292748 at *9-*10 ~- Super. ·t. 

2017) (Salinger, J.) (court denied summary j gment after finding that a fact li.nder could 
l ! I 

conclude that the litigation was brought in al usiness context despite no direct business 

relationship between the parties). 

13 
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1, 

I 
I 
I 
I 
I ' 

ll. Defendants Violated G. L. c. 931 I 
j I I 

Based upon the totality of evidence Jom triB4 I ft~d that defendants en aged in trade br 
commerce and willfully and knowingly coj: l.tted unf~ trade practices throukh abuse of l 
process and other means all in violation of d. L. c. 93A. As described throuJout. defendan • 

ulterior motive was to (1) delay the developl nt of the 477 Harrison project l that def en~ Its 

could either build their Wasbingron St.~~ development first, (2) ooeree L.signs fuJm 

plaintiff for the 477 Harrison development~ would benefit any future develbpment of 

defendants' property, and/or (3) push 477 HlLson into ~tcy so defenJnts could buy 1t at 

a discount. While Leon testified tbathc 1r a devel'f' and did not haver ulterior 

motives, the weight of the evidence compel.liQgly contradicts him. I do not find Leon's denials 

to be credible. The above factual chronolo I together w!th Leon's fallacious Lals illustrat 

the willful and knowing nature of Leon's I ·r trade and commercial practiJs. , • 

I , f Before I further elaborate on defenl: ts' cond~ and make additional findings, I , 

acknowledge that the jury unanimously rejeJ Leon's denials that be had ul rior motives 

abused process as described herein when it ]turned. a verdict in favor of piainhff on the abuse of 
I I - I I 

process count The record clearly supports ff s verdict, ;d I find that these facts also ap~ly to 

the G. L. c. 93A violation as discussed bcl<~n- : 

A. Defendants Interfered with T -~de and Commerce 

As an initial matter, the preponderanpe of the evidence supports a finding that defen ants 

i I · l I 
interfered with trade and commerce as de~ by 0. L. c. 93A The defendants' 2012 and 2]°15 

Zoning Appeals filed against the477 ➔ deveiopnl.m and the criminal ~ fil 
against Holland personally, together with : -n's deman~ that477 Harrison l1ay its \ . I I , 7H . d • • development so defendants' development co d go first and that 47 arnson re es1gn its 
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I i-

i 
project so 477 Harrison's development woul<;I ot overl~k its property, suppo this conclusi<;>n. 

Thls conduct was specifically designed by aJfendants to ~elay 477 Harrison's development ~d 

destabilize the project :financially so that defldants could gain an unfair ad~~' tage in 

d 1 • th • L ' II . th; • • nl I k ed·b·1· eve opmg e1r own property. eon s prot~tions to e op~s1tive not o [ ac er 1 1 1fy 

but are simply contradicted by the weight of ~e evidenJ. Defendants interfered with trade 1 
I 

or commerce pursuant to G. L. c. 93A. 

B. Violations of G. L. c. 93A • 

"It is established that the scope of• I air and deJptive acts or practi s' actionable 

I ' I 
W1der G.L. c. 93A is broader than common l or other statutory bases of recovery." Met.l[or.ld 

I : I 
Co-op. Bank v. Skerry, 2004 Mass. App. Di'r- 120, No. oplO-CV-0828, 2004 WI.I 1853343 atl *5 

i I . 

(Dist. Ct Aug. 12, 2004), citing U.S. Fundi~ , Inc. of Am. v. Bank of Bos. Corp., 28 Mass~ Jt.i.[. 

Ct. 404, 407 (1990). Since there is no statutb!'.}' definition of what constitutes b unfair and 

deceptive act or practice pursuant to G. L. C-lrA, this c~ looks to"(!)+ the P"fti e •• 

. is within at least the penumbra of some com:mon-law, statutory, or other established concepl of 

unfuimess; (2) whether it is immoral, unei, oppressi~, or unscrupulous; b) whether it 

causes substantial iajmy" to make that dete . • ation. PMP Assoc.,., lnc. v. r Newspaper 

Co., 366 Mass. 593,596 (1975). "To be hJ unfair or dbptive under c. 93A, practices 

• I • rldl • b • II d h : • th "h I. rti" f mvo vmg even wo y-WISe usmess peop I o not av! to attain e anti er01c propo :nsj° 

immoral. unethical, oppressive, or unscrupul . us conduct, but need only be wikn any recogiµzed 

or established common law or statutory conUpt of unfaihiess." VMark SoftwLe, Inc. v. EJC 

Corp., 37 Mass. App. Ct. 610, 620 (1994). 

Whether a defendant's conduct was dnfair is determined by an ex • ation of all the 

relevant facts. SeeDuclersaintv.Federal ll. Mortg. Jss'n, 427 Mass. 809,814 (1998). I, is 
I 
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the context of the conduct that controls, not some definition of unfairness. See Kattar v. J 
Demoulas, 433 Mass. I, 14 (2000). 

This Court notes from the outset that bonduct supporting an abuse of ocess claim y 

also "constitute a violation of G.L c. 93A anJ 11serve as the basis for recovery ,1 der that statuJ .• , 
i • • I 

Met!ford Co-op Bank, 2004 WL 1853343 at tr!i• citing Wyler v. Bonnell Motor1, Inc., 35 ~, 

App. Ct. 563 (1993). See 477 Harrison Ave.l LC v. JACE Boston, LLC, 483 Mass. 514, 52 

(2019). This Court agrees with the jury's vJ · ·ct and finds that the facts supJrting that jury 

finding also support my conclusion that def~ eD888ed in unfitir and+ 1r3de 

practices in violation ofG. L. c. 93A. See Gj . Enterprises, Inc. v. FalmouthM.~arine, 410, Mis. 

262, 273-275, 277 (1991) (bringing a lawsuit "th intent to block purchase by Iaintiffs may 
I i 

violate G. L. c. 93A.) The defendants' condt twas cleaily unfair, improper and motivated by 

'J : I • I 
ulterior motives as described at length in the act section ~ontained herein. jle defendantsf 

abuse of process was the core of this unfair ~Lpaign and does support a finding of unfair anti 

deceptive trade and commercial practices by! rclf; Leon 'and/or JACE also ~ed in other 

unfitir tactics such as filing the fraudulent in/ ance claims against plaintiff 1 demanding and 

over Leon's property. Defendants and their Jgents perpetuated this scheme • an effort to 
I 

redesign, delay, financially destabilize and i1 rfere with the completion of the 477 Harrison 
I • I 

development. Leon also sought to force 471, arrison into bankruptcy through this campaiJ so 

he could buy the property at a discount. Thi tality of defendants' conduct tlward plaintiff.I 

when taken in context, was not only unfair, ~ t unethical, unscrupulous and o I pressive. Se 
I 
I 

Ross v. Continental Resources, Inc., 73 Mas . App. Ct. 497, 514-515 (2009). 
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C. Damages 

There is no question that defendsnts' ~ethical, ~ous and trade practicd, 
iajured plaintiff and caused it to substanli, Ley and ~ the 477 Hamson developm.L 

to its financial detriment. The jury found d~es for th~ abuse of process in &e amount of 

$5,801,550 and, after review, I find that amoiln to be reasonable and appropri!ie based uponithe 

evidence at trial. As the mets supporting the
1
t°se orpmcess claim also su,rt the G. L.;c. 

93A claim,4 I find that amount of damages tq be reasonable and adequate pursuant to G. L. c. 

93A also. I also fmd that there is a causal co~ection be"tkeen the G. L. c. 931! violations and 

the amount of damages found by the jury. i I : · 
D. Defendants' Conduct Was a Will and ~owing Violation of G. L. c. 93A 

Pursuant to G. L. c. 93A, § 11, plainJis may be awarded multiple ~ges under if~ 

violation is "willful or knowing.. A 4, cond~ is a willful and knor violaticin lro. 
L. c. 93A when the evidence demonstrates Jt the defendants had a subjectively culpable s ie 

l I I I : 
of mind. See Anthony's Pier Four, Inc. v. IfC Assoc., 411 Mass. 451,475 (]i991). , 

The coercive conduct of defendants ~ether with'. their intentional campaign to abuse .I l ' l 
process for the improper purposes against pl tiff as d~bed throughout this opinion is more 

than enough evidence fur this Court to co~ de that c1eJ..i...1s, unscrupulo+ unethical ~or 

unfair trade practices was wiliful and knowih . The other non-abuse-of-process conduct.as 

described herein also reveals the extent of dl endants' ~Ilfulness and knowlel ge in committing 

these G. L. c. 93A violations. 

I 

i 
i 

_. Although there are numerous facts that suJJ?ort the c. 93~ violation that would not nstitute an abuse of 
process. i.e., filing false claims with plaintiff's insurance ca.Irier, such damages are not sufficiently quantifiabld to 
warrant an increase to the base award for G. L. c. 93 ' damages. The additional mets are, h I ever, relevant to 1the 
analysis of defendants' culpability. I ! • 

17 
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I 

Based upon these willful violations, I Jlnd G. L. c. 93A damages in the I ount of I 
- 111 : r 

$5,801,550. Based upon the defendants' '-villf11~and kno~ing c. 93A violations, those damages 

are hereby doubled and plaintiff is awarded $\ 1,603,100 in total. , I I , 
0 ER 1 : 

di I I• 

For the foregoing reasons, it is hereby, ORDERED that judgment shall enter on the 

plaintiffs G. L. c, ·93A claim in favor of the ~laintifl; and.the defendants shall tay jointly la 
severally $11,603,100.005 in damages plus situtory inter~st and attorneys' feek. Ifplaintiff il 

seeking attorneys' fees, filings should complJ with the pr~cedures set out in slperior Court Jule 

9A. 

Dated: 1/13/26 

' 

I 
I 
I 

/s/ James Budre.au 
J runes Budreau 
Associate Justice 
Superior Court 

l , 
5 As the G. L. c. 93A damages are largely based upon the abuse of process facts and oamages, the juryl s 

award is duplicative. The total damages suffered by i,laintiff is, therefore, $5,801,550, which as been doubled\ to 
$11,603,100 pursuant to G. L. c. 93A. I I 

i i 
I 
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SUFFOLK, ss. 

COMMONWEALTH OF MASSACHUSETTS 

SUPERIOR COURT 
CIVIL ACTION 
NO.15CV0829 

~---------~-4,77_!!,~_RR_JS_O_N_A_,_.V,.;_.=E...,.., __ L=L ..... C.;....,_ _________________ _ 

JACE BOSTON, LLC & another1 

MEMORANDUM OF DECISION AND ORDER 
ON DEFENDANTS' MOTION FOR A NEW TRIAL 

This Court presided over a civil trial between plaiutiff, 4 77 Harrison Ave., LLC (''4 77 

Harrison" or "plaintiff'), and defendants Jace Boston, LLC ("JACE'')"and Arthur Leon ("Leon"_ 

and, together with JACE, "defendants"). A Suffolk Co~ty jury returned a verdict in favor of 

477 Harrison on its abuse of process claim, with damages in the amount of $5,801,550 io be paid 

jointly and severally by both defendants. Plaintiff's G. L. c. 93A, § 11, claim was reserved for 

the Court, which affirmed the jury's ~amages, found that defendants violated G. Le. 93A, and 

doubled the damages to $11,603,100 for the reasons stated in this Court's Finding of Facts, 

Rulings of Law and Order of Judgment on Plaintiff's Chapter 93A Claim. 

Defendants have now filed a Motion for a New Trial contending that the record does not 

support the jury's damages award and asking this Court to find that: (a) the damages issued by 

the jury for the abuse of process count were erroneous; and (b) no damages should have been 

awarded; or (c) this Court should grant defendants' request for a remittitur on damages. 

Defendants allege that the jury misunderstood or misapplied this Court's instructions, and their 

decision in issuing such an award was unsound or was swayed by bias or prejudice. 

1 Arthur Leon 
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After review of the parties' pleadings, defendants' motion2 is DENIED for the following 

reasons. 

DISCUSSION 

I. New Trial Standard 
• ~ =-==-..s -- '~ - ¥ .. 3>---...... .___......,._ • ...,......_-, .... -.---•----------~- "'~-~.~--- r,o.-.--

"Rule 59(a) allows the court to grant a new trial as to any o~ all of the parties or as to any 

or all of the issues. . . . This provision seeks to limit the issue on retrial to those which the court 

considers were not properly adjudicated in the first trial." Reporter's Notes (1973) to Mass. R. 

Civ. P. 59 (a). Rule 59 (a) also includes remittitur as a consideration. 

"The standard that a trial judge is to apply on a motion for a new trial in a civil case is 

whether the verdict is so markedly against the weight of the evidence as to suggest that the jurors 

allowed themselves to be misled, were swept away by bias or prejudice, or for a combination of 
. . 

reasons, including misunderstanding of applicable iaw, failed to come to a reasonable 

conclusion" W. Oliver Tripp Co. v. American Hoechst Corp., 34 Mass. App. Ct. 744, 748 

(1993), citing Scannell v. Boston Elev. Ry., 208 Mass. 513, 514-515(1911). "The decision to 

grant or deny a motion for a new trial rests in the discretion of the trial judge, and an appellate 

court will not vacate such an order unless the judge has abused that discretion." W. Oliver Tripp 

Co., 34 Mass. App. Ct. at 748. The Supreme Judicial Court has routinely held that "the 

allowance of a motion for a new trial based upon an inadequate or excessive award of damages, 

and the direction of an addition or remittitur, rests in the sound discretion of the judge." Los chi 

2 Defendants assert, in a conclusory fashion, that a new trial is warranted for several other reasons, which were 
presented before, during and after the evidence was taken and denied by this Court. As defendants do not argue 
these points in their brief, I find them waived for purposes of this motion. In any event, these issues were previously 
ruled on at trial and denied, and defendants have-not presented any additional grounds here for this Court to 
reconsider those decisions. • 

2 
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v. lvlassachusetts Port Auth., 361 Mass. 714, 715 (1972). See D 'Annolfo v. Stoneham Hous. 

Auth., 375 Mass. 650, 659-662 (1978). See also Mass. R. Civ. P. 59 (a). 

II. Analvsis 

The jury awarq~_pJ~i_g_t!f($5_,80 J ,5 SQ,. wh.igl] is_~he amount req}:_!~ted J~_LpJ..ajg!if(.__ 

Plaintiff presented three· categories of damages: ( 1) increased loan interest costs ($700,000); (2) 

increased costs for the actual construction and material costs ($5.1 million); and (3) attorneys' 

fees attributable to representing plaintiff during a criminal complaint hearing ($1,550). 3 

Defendants essentially seek remittitur as the remedy for their allegation that the jury 

misunderstood or misapplied the jury instructions, etc. Defendants argue that, given the 

increased value of 477 Harrison's condominium units between 2013 and the date of actual sale, 

plaintiff profited dearly and has no damages as a result. Defendants also argue that, even if the 

plaintiff did suffer some damages, the damages were far less than the $5.8 million awarded by 

the jury. Consequently; defendants move this Court, in the alternative, to grant their remittitur 

request and reduce the verdict by approximately $3.5 million. Defendants do not contest the 

soundness of the jury instructions themselves. 

A. Interest as a Portion of-Damages 

Plaintiffs presentation of damages was clear and unambiguous that the interest costs on 

its construction loan increased by $700,000 as a result of the delay caused by defendants' abuse 

of process. Defendants presented no witnesses or records to contradict plaintiffs evidence on 

this issue. The jury's-decision to include this as part of the damages suffered by plaintiff was 

rational, sound and supported by the trial record. Defendants do not dispute that the record 

3 Plaintiff appears to round down the request for damages related to increased construction costs. 

3 
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supports this amount of damages for increased interest costs. 4 

Consequently, there is no basis to find that the jury acted erroneously, disregarded or 

misapplied my instructions, was swayed by prejudice or failed to reach a reasonable conclusion 

B. Increased Construction and Materials Cost 

Plaintiff argued in its closing that it was also entitled to $5.1 million in increased 

construction costs. In plaintiffs opposition, counsel refers to the trial record which showed that 

the actual construction cost increase was $5,185,606.80, 5 which is approximately $85,000 more 

than what counsel requested for this category of damages in his closing. 

Defendants calculate the damages in a different method and contend that plaintiff was not 

entitled to any damages because the delay allegedly caused by their abuse of process resulted in a 

higher profit margin than there would have been if the delay had not occurred. Plaintiff 

summarized this as the "thank you" defense, as it suggests that plaintiff should thank Leon and 

JACE since these delays generated millions of dollars in additional profits for plaintiff that 

would not have occurred but for defendants' misconduct. 

The problem with this "thank you" defense is that the hard construction costs increased 

also, which is a loss attributable only to the delay caused by their abuse of process irrespective of 

any price increases for the condominium units. Holland testified in detail about how he reached 

$15,458,836.80 as the final figure for hard building costs for completion of the 477 Harrison 

development. Holland testified that his original estimated cost of construction was $8,773,230, 

4 Defendants do not contest the attorneys' fees ($1,550) or increased interest costs ($700,000) for purposes of their 
motion for remittitur. • 

5 John Holland ("Holland"), who was a general contractor for and one of the principals of 4 77 Harrison, testified in 
depth about how he reached these figures. Defendants cross-examined him effectively in an effort to show bias and 
demonstrate lack of a reasonable basis for these figures. The jury was not swayed by defendants' tactics and found 
for plain tiff. 

4 
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which when subtracted from the final construction costs leaves $6,685,606.80. Holland then 

testified that another $1.5 million in construction overruns was normal and not caused by the 

delays associated with the abuse of process. Holland concluded, after deducting this $1.5 million 

__ ~-_frg_m th~_ $6~28~5"9_96. 80 9onstn:1~tion cost_ inc_re~s~,. tp.e fiu&iliLn:iages c!c1llOJH1t _c:;aµ~ed_ by __ _ 

defendants' delays for hard construction cost increases was $5,185,606.80. 

Although defendants now argue the record does not supp011 these claims by Holland, 

counsel does not persuasively undermine plaintiff's calculations. While defendants thoroughly 

and effectively cross-examined Holland, they did not call their own expert to contradict 

Holland's testimony. Since the record supported plaintiff's damages request, defendants' 

strategy during trial focused on undermining Holland's credibility and the source of his 

calculations. While defendants' trial tactic was reasonable and sound, it was also unsuccessful. 

Defendants also contend, alternatively, that remittitur is appropriate on the grounds that 

the award was excessive. Defendants attempt to persuade this Court through convoluted 

mathematical gymnastics that its damages calculation is more persuasive than plaintiffs 

calculations. Defendants ask this Court to reduce the damages to $2,316,774, which includes the 

$700,000 in interest costs and $1,550 in attorneys' fees. 

Defendants' arguments miss the point. In a motion for a new trial, the moving party must 

show that the "verdict is so markedly against the weight of the evidence as to suggest that the 

jurors allowed themselves to be misled, were swept away by bias or prejudice, or for a 

combination of reasons, including misunderstanding of applicable law, failed to come to a 

reasonable conclusion." W Oliver Tripp Co., 34 Mass. App. Ct. at 748. The weight of the 

evidence supports the jury verdict and there is no evidence that the jury was misled or misapplied 

the law or were· somehow swept away by prejudice or bias. The fact that defendants may have 

5 
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had a working theory on damages that was different than plaintiffs does not shift the weight of 

the evidence away from the plaintiff or persuade this Court that the award was excessive or not 

in the interests of justice. The verdict was just and reasonable. 

by prejudice or bias, disregarded or misapplied my instructions or failed to reach a reasonable or 

just award on damages. Defendants' motion for a new trial or, in the alternative, a remittitur is 

DENIED. 

ORDER 

Wherefore, it is hereby ORDERED that Defendants' Motion for a New Trial is 

DENIED for the reasons stated above. 

Dated: I'/130126 

I ( 3o / 'QG 

6 

Isl James Budreau 
James Budreau 
Associate Justice 
Superior Court 
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COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT j 

SUFFOLK, SS 

477 HARRISON AVE., LLC, 
Plaintiff 

v. 

JACE BOSTON, LLC and 
and ARTHUR'LEON 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

I 
SUPERIOR COURT DEPT. 
CIVIL ACTION NO. 2015-0829-B 

SPECIAL VERDICT FORM 

1. P,id the Defendants ·file any of the following process with an ulterior pr 'illegitimate 
purpose? • 

a. The 2012 Zoning Appeal 

Yes v 
No ---

b. The Wall Case 

Yes ---

No ✓ ---
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e ' 

i 
c. • Tpe 2015 Zoning Appeal 

Yes~ 

No ---

d. The Application for a Criminal Complaint 

Yes ✓ ---

No ---

Jfyou answer "Yes" to any portion of question 1, go to question 2. 
· If you answer "No" to question 1, go to the end and sign and date. 

2. Did the Plaintiff suffer any damages as a result of the Defendants' abuse of process? 

Yes ✓ 
No ---

Jfyou answer "Yes" to question 2, go to question 3. 
If you answer "No" to question 2, go to the end and sign and date. 

3. What damages did 477 Harrison Ave., LLC suffer? 

i I . 
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~~ 
FOREPERSO~ ~ ~~ 

Dated: 5/UJ I 2-DZ-5 
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NOTI~ fTrial Court of Massachusetts $ JUDGMENT ON JURY VERDICT The Superior ~ourt 

DOCKET NUMBER John E Powers, Ill 
i 1584CV00829 Suffolk Countv!Civil 

CASE NAME COURT NAME & ADDRESS 

477 Harrison Ave LLC 
Suffolk County Superior Court - Civil 

vs. Suffolk County Courthouse, 12th Floor 

Jace Boston LLC et al Three Pemberton Square 

Boston, MA 02108 

JUDGMENT FOR THE FOLLOWING PLAINTIFF($) 

477 Harrison Ave LLC 

JUDGMENT AGAINST THE FOLLOWING DEFENDANT(S) 

Jace Boston LlC 
Arthur Leon 

This action came on for trial before the Court, Hon. James· Budreau, presiding, the issues having been duly tried and the jury 
having rendered its verdict, 

After Jury Verdict, it is ORDERED AND ADJUDGED: 

That the plaintiff(s) named above recover of the defendant(s) named above, Jointly & Severally 
the "Judgment Total" with interest thereon as outlined below as provided by law, and the statutory costs of action. 

1. Date of Breach, Demand or Complaint 03/23/2015 

2. Date Judgment Entered 07/13/2026 

3. Number of Days of Prejudgment Interest (line 2 - Line1) 4130 

4. Annual Interest Rate of 0.12/365.25 = Daily Interest rate .000329 
5. Single Damages $5,801,550.00 
6. Prejudgment Interest (lines 3x4x5) $7,882,972.09 

7. Double or Treble Damages Awarded by Court (where authorized by law) $5,801,550.00 

8. Statutory Costs $37,675.15 
9. Attorney Fees Awarded by Court (where authorized by law) 

$598,103.50 

10. JUDGMENT TOTAL PAYABLE TO PLAINTIFF($) (Lines 5+6+ 7+8+9) $20,121,850.74 

DATE JUDGMENT ENTERED i I ~K o? couRTSt ASST. CLERK UOGIBf- _ : . \ J\U ~ ~ d(o 
07/13/2026 1 x e · -t - ~ ~ . .,,,,a0Nnaaa1 , ~ 

. { .,..:n .1 • URSUANTTOTI;E PROVJ~~MAQC. R nv o.GJ.,1 
DatefTlme Printed: 07-13-2026 14:06:48 
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Date Filed 8/11/2026 5:29 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

CD 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

477 HARRISON AVE., LLC 
Plaintiff, 

V. 

JACE BOSTON, LLC 
and ARTHUR LEON, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

________ ) 

SUPERIOR COURT DEPARTMENT 
CIVIL ACTION NO. 1584CV00829-B 

NOTICE OF APPEAL OF JACE BOSTON, LLC AND ARTHUR LEON 

Pursuant to Rules 3 and 4 of the Massachusetts Rules of Appellate Procedure, JACE 

Boston, LLC and Arthur Leon (together, "Defendants") hereby appeal from the following: 

1. The judgment entitled, "Judgment on Jury Verdict," in the total amount of 

$20,121,850.74, which was entered on July 13, 2026, and docketed on July 14, 2026 (the 

"Judgment") (Docket No. 182); 

2. The Findings of Fact, Rulings of Law, and Order for Judgment on Plaintiff's 

Chapter 93A Claim, dated January 13, 2026, and docketed on January 16, 2026 (Docket No. 

175); 

183 

3. The Jury Verdict dated May 6, 2025, docketed on July 14, 2026 (Docket No. 181); 

4. The Order, endorsed on Docket No. 167, dated and docketed on January 20, 2026, 

denying Defendants' Motion for Judgment Notwithstanding the Verdict (Docket No. 167). 

5. The Memorandum of Decision and Order on Defendants' Motion for New Trial, 

dated and docketed on January 30, 2026 (Docket No. 177); 

6. The Order, endorsed on Docket No. 101, dated and docketed on April 23, 2024, 

denying JACE Boston, LLC and Arthur Leon's Motion for Reconsideration of their special 
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Date Filed 8/11/2026 5:29 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

motion to dismiss pursuant to Mass. General Laws ch. 231, § 59H following remand from the 

Supreme Judicial Court (Docket No. 101); 

7. The (Corrected) Memorandum and Order on Defendant's [sic] Special Motion to 

Dismiss Pursuant to G.L. c. 231, § 59H Upon Remand from the Supreme Judicial Court, dated 

and docketed on December 21, 2017 (Docket No. 73);1 and 

8. Each and every part of the Judgment, as well as all interlocutory rulings, orders, 

and decisions merged into or underlying said Judgment. 

Date August 11, 2026 

Respectfully submitted, 

JACE BOSTON, LLC AND ARTHUR LEON, 
By their attorneys, 

/s/ Mark S. Furman 
Mark S. Furman (BBO# 181680) 
Albert A. DeNapoli (BBO# 543850) 
Shipman & Goodwin, LLP 
101 Huntington Avenue, Suite 500 
Boston, MA 02199 
Telephone: (617) 218-2000 
mfurman@tbhr-law.com 
adenapoli@tbhr-law.com 

1 The docket identifies two different orders as Docket No. 73. For the avoidance of 
doubt, Defendants do not appeal from the order identified as Docket No. 73 which was entered 
on the docket on January 18, 2018. 

- 2 -
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Date Filed 8/11/2026 5:29 PM 
Superior Court - Suffolk 
Docket Number 1584CV00829 

CERTIFICATE OF SERVICE 

I, Mark S. Furman, hereby certify that on August 11, 2026, I caused a copy of the 
foregoing document to be served by email on counsel for Plaintiff 477 Harrison Ave., LLC as set 
forth below: 

Andrew E. Goloboy, Esq. 
Goloboy Law LLC 
900 Cummings Center 
Suite 207V 
Beverly, MA O 1915 
goloboy@goloboylaw.com 

Ronald W. Dunbar, Jr. 
Dunbar Law, P.C. 
10 Post Office Square 
Boston, MA 02109 
dunbar@dunbarlawpc.com 

/s/ Mark S. Furman 
Mark S. Furman 

- 3 -
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Exhibit 

18 

Msrch 9, 2012 

R®t:irt McCarthy 
1126 Main Street 
·wcymout!J,Jl'f.A 02190 

Appiicatfon No. 
Date Flied: 

·• • 4 • 

AtTJ18831; Z.one: SoutbEndN.D. NDA.,GCOD, Res ·ctedNrking 
Februmy 9, 2012; I.,oelltion! 477-48:1 ¥...artisan Av:, Vsni: 03 

Company.hlc){Doc#.20S9/1993)to 2 CommeycialSpac, (office and retail)imd 18.Rooidel'J.tfal Urtlt.c,. c_ ha--nge_ 0. o_cupam;y fr_·_ om- F_urm_·_tur-- -_ e--lvfrtm--l-facru--r -1tl. -_g.-!t-1_p-b-_ -vll,ten-·.ng ___ ,..R_ e_ pair{-·_ D. -_ B--A n~co--_ r._e - u_ -_.r.:h--c_ 1 lf,_,teriu»_ -
Sixth story add:itio11 and tiar addition,_ parlting garagi: 01 basement level. Applying fur II p;eliminarv 
plun review in l!Ilticip!ltio.u of zoning rejections, Reque~ hlg payxµe31t oftt nominal. .fee· for initial • ~ 
review,"' 

i 
'YOUR APPLJCATION REQtJlRESRELJ:EFFROMTHEBOARD OF APPEAL AS SA1v1E \VOULD BE rNVlOLATION OF THE 
BOSTON ZDNING CODE TO '-VlT: CB:.APTER 66.5, ACTS OF' 1956 AS A.MENDED: 

S1111th•End Nelgllborllood Distdet 
Nldgh:bodrnod Developn~nt Areas 

Artide 64, Secttun 19 
A.iifale 64, Section 19 
.Article 64, Section 19 
A1·tide 64, Selltion 19 

.A.r:kte 64, Section 34 
Article 32, Sec.non 9 

{64--9) f"loQfArea R!'ltlo Exc~<rsive 
(64-9) Umible Open Space fusufficient 
(64-9) Height l?;cessiY(, 
(64·9) R~ar Yard llll3uf.ffoi:ent 

Restricted RoofStruc:tllre Regulat.iar,;; 
OCOD Bnforcemen, 

::1Bc re1:ig:n'..P..endinUU!Q. 1!!l ht er,t to i;gmplete Ni?t.s • of construction document§ 
HAJ:tfoleSO l)1n'l!ioP.me11t I$.~n1.s.l'' nnd A.ppn>V~! r~tntir~d~ , 

Tms 0Ecis10N MAY :sE .A.PPEALED-TO-THE BOAfil) oF AP'F'EAL wr-rl'UN r-drTY<nvE (45) DAYS PURSUANT -ro 
CHAPTER 665 OF THE ACTS OF 1956, AS A.MEHD.t.U; APF'UCATJONS NOT A~PEAL:EDWITHIN THAT Tl.Mt: PERIOD 
WILL BEDEEM.EDt-,.BANJ.)ON'ED, C01vrtv11..TNiTY Pft,.RTIC!:PATiONlS .AN INTEPRAL PART OF THE BO.ARDvF APPEAL 
PROCESS. 'N"E STRONGLY SUGGEST TllAT YOU READ 1'HE ENCLOSED r,kATERIALAND YOU MUST CONTACT 
THE MAYOR'S OFFICE O:F NEIGHBORHOOD SERVICES AT 617-63:5~3485 Jo ENSURE THAT YOU TAY.;e THE 
NECESSA,RY:S1"EP8 TO ENSURE A..l'\fYRE.QUlRED COMMUNITY PA.R'l"lCI~ATlONIN-TlrE BOARD OF APPEAL 
PROCESS FOR -YOUR A.PPUCATION, ! 

) 
kP/ .,.tb .-r,/4._1.-1..__ ~......., __ _ 

Luis Santana 
For the Corm11lssioner 
61%635-:53 l 2 

JL00177 
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) 

) 

EoG~ 1LEOI\r & C()o9 INC~ 
Specialists in PoweJ· Equiprmmt 

l23<t WASNJNGTON g·nrnn:T, BOSTON, MA ()2] Hl 
TEL; (<il 7) 4gz.S383 f<'AX: {617) 4$?.~8384 

Rnlx;r! Shnnsli.:'evl;), Chiiinmm 
City llf !}oston Board <}f Appeal 
! 0 i O Mtrnsticho:;~H~ i\ wnmc 
Bo~ttin, MA 021 l 8 

I ni11 writing to t-e;,;pectfuHy reqni::sl that the Ekl,ard of Appeal "BO/,/) deny the 
"tiri:m1:es ,md <.,th~r ridief as rcquc~'>tcd by The ! loHand Cmnpunles thr a prnpo2etl re«idential 
de,·elop1n~n! pi-oject ut 477-4fH I·forrison /wr;m:-~ (the "Harrison Avt"nlle Proj,~m''), The BOA is 
::urn.:nliy ~dwdukd l!~ l11~nr lb<.! uppenl r.,f this mnucr on lv!o,y 22, 2012. For 1hc following lhn:~-t 
key rcas,.ins, thi:: BO/\ should tbt: ns reqt1es1.ed for the H,irdson Avem1<! Project. First 
rf1,: l tnllr.ind Companies cannot lo an.y prnctkel difflcull'y or demonstrate any sub;;!tmtlu! 
hurdship thnt it would suffer if the BOA wer1J tu dcriy the va!'iances. ,,,,.""''°' if th<: Ha1Ti£on 
/'\\'simic PrnJ1::cl wcr~ ul1owed to proceed as proposed .. it will subst!mth);!ly interfere with n1y 
nbi!ily 10 U$1'.' my property ns a mmmfoctmin:~ fhcility. l wl!l m1ck,t\b!.edly incur signifit:am 
,.,:<:.p~n:>c:;; u:-modmed "Vith 11dd<:'..d 1;cngestiN1 that the Harris(.Jn Avenue Prn}ccl will nccermnri!y 
br\.,g lo the un~a. Third, lf the l ki1·1-ison Avcm:c Project l;:; apptovcd. it ·.vill prohibit m~ !'nm, 
p.r1h:11i::ding wlth my p!nns tu convert. ihe e:dsting nm.nufncwdng fodlily into II rcsida.mtbl 
dc1·dopm<.?nL Based on my personal knowledge, ih,~ I lardson Avenue Projcc\. a::; ptopo:>i;;d, <.viii 
be injmfous to net only my p1·opcrty lntc1•es.t:;, but also those of th<: t!ih~r nbuaers IQ the pm_kt;t. 
crnd ,1.d! bi: ,hmitm:-nhll lo the overnll wi:lfi:u-i.t ofthiti South End neighborhood. 

I rnn n dire1,:1 ~1b11H,-;r ltl lbc Hurl'iscn Avenue Proj~ct and own th~ prop<':rty loi.:tucd rtL l 2,,4 
Wu:~hington Slr~c~t {tht£: "Property"'). The Pn,pcrty !fl a single st◊ry buikling meu:mrilw 
;1pproxim,11dy 61,000 :c,qL1nr11 !1.sd ihal wraps an.mnd the p11rc~I whcr,~ the lfarri!lon /wenm: 
[1roj,:ct l)i 11rnpo:'l<?d w be built. The majorlly,.:,f the Pro!)erly is being u!Hb.:ed ,is ti n·u,1.m1focturing 
fa{..:illty fot L~on Electric. Lc(m Eicctdt: has b~cn based ac localion sine,~ i 97.5 and has ov,~r 
;;,::\"t.,>nly-n,·...: } \;imp!o:y·ei::$ working nt the Fadlity. The Property also hi:ivses seven rt!'rnll stm'Cf, 

und ,i!fo;i:::,; 1hn1 St)rv<.:: Lh<i Sottih End cormmmity. 

Exhibit 

31 
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) 

) 

Robert Shmlsleeve1 Chairman 
May 17, 2012 

Page 2 of 5 

As nn abutter to the I-lanison Avenue Project, f have a number of ~oncems relating to 
how 1hc I lardson Avenue Prnjcct, as currently pmposed. will negatively impact not 01,ly ll1e use 
of my Pmpel't)I but the sm,-ounding neighbo1·hood, • as well. As a praclical matter. l do Ml 
u11ders!t1nd why BOA wm1ld grant vadances for the Harrison Avenue PrQject in light of tl1c fact 
chm the 8m1Lh End Neighborhood Zoning District (the "SENZD") has rece11tly been 1·eioned and 
cu1·murked !bl' residel\tial use, It is not as if The Holland Companies are t1·yh1g to prcse1·vc an 
txisting-usc of the pim.1el by vit-tuc of the l·fo11·iso11 Avenue Project, Rather. The Holland 
Ccm1pm1ies hove proposed a new residential develop111ent that foils to comply with the new 
zoning 1-cgulntions of the SENZD. Mo1·covcr. the pl'Oposed I·bwrison Avenue Project does not 
t:nn!llder the hm,no11y and greater context or the South End neighbol'hood. Accordingly. fo1· these 
rcai;ons and llmiie tlnlt !bllow. I ask that the BOA <ler1y approval of lhe Harrison Avenue Project 
nt this time. 

As I huve menlioned. the Property i:; currently is being utiliz.ed as a manulbclttring. 
fodlity. ns woll as retail m1d office space. Please note, however. that l nm in the process or 
wnrking, with my development mn11age1\ Urbanica foe., to prepare a submission to the Boston 
R1::d~v~lop1nent Authotity (lhe ··BRA") nt1d to request 1.,arge Pl'Oject Review under A11icle 80 of 
!hi.': Zoning C()(fo for a 1·c-sidential clevelor>menL project 1·elntcd to the Property. t intend Lo co1wert 
1hi:! Pmpcrty-••nnd the exislillg. munufacturing facility-into a 1·t•!Sid1.mtia! deve[opmenl in line 
with thl! new zoning requirements of the SENZD. 

Notwithstanding my plans lo convert the Propei'ly into a 1-e..-;idential development, If the 
HOA were t~1 all(}W the Hul'rison Avenue Project to proceed as proposed. I would not be nble lo 
cr.mlimrc to Lili lize tho Property as a manufacturing tacility. As u practical maw:r. history 
dcmunl'llri1tes 1hal induslriul uses are not suitable in residential area.~, and l will be !breed to incur 
cxpL?nse:i m;soch\tcd wilh compluint.s from residents of the Harrison Avenue Project as u result of 
th1..· 1mis~ und trallic that is typici1l ofa manufacturing facility. 

By wuy or bnckground, ihe Harrison Avt::nue Project had been undel'going Small Pmjecl 
Re, icw under Article 80 of lht! Zoning Code by the BRA. On the evening, ol' May 15, 20 I J. 
1bllnwi111;? no1ice of a public hcal'ing. the BRA entertained a prtsentation prepared by The 
l !ollnnd Companies regarding the l la1·rison Avenue Project. Despite having Jilcd with Lhe BRA 
lctt...:1-s from myself and seveml i1buuing propc1ty owners who huve also expressed opposition to 
the Hn1Tison Av1:1nll1;? Project (the ·•opposition L~tterif').' the 13R/\ voted to approve the pl'Ojcct, 
over the w1·iLtc11 objcctiom; of the a.bulling propcl'ty owneris. It is worth noting that. at the BRA 
!waring. the BRA rel\tsed lo allow either my uttomey. Kevin J. Joyce. Esq .. or me an oppmtunity 
hl udd1·i.-:s., the Bo~m.i n:garding m.11· opposition to the project. Pttrthcr, the BRA foiled lo 
nd,m1wlcdgc lhnt the Opposition Lette1·s were included on the record-or lhat the BRA hud o::vcn 
1~\• kwl!r.l the lew:frs. 

I 
1 Th~ 0ppoi;ition Lcttars 11ad been filed wlth the BRA well prior to the public hearing. C()pics ol' 
IIN l~Ht'l' lhm1 Altomcy Joyce. dated Muy 14, 2012. and the Opposition Letters provided 
thcrl!~~1ith ure cm:lm;ed for your reference. 
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The plans that JulVe been provided to for the Hai·rison Avenue Pmjeot thus fa1• lack f;l well 
lhought r.mt desjgn a11d appear to be devoid of nume1'0us el'itieal details. I have retained the 
~et-vices of Edward C. O'Donnell, who is the Pre-development dfrectOI' for Waypoi11t 
Construction Consultants, lnc.. to l'~view the plans· for the [·fardson Avenue P1·oject Mr. 
O'D011nell preptl.l'ed a repOl'I, dated May 8. 2012 {a copy of which is enclosed for the Board of 
Appeul's relere1,ce). which furLber underscores the lnsufllciency of the plans on file t'm Lhe 
llm:rison Avem1e Prqject. Bmicd on otu· review of the existing plans fo1· the l·hmison Avenue 
Projl.!r.:t. 1,vc noie the l'ollowing; • 

"' The deslg.11. as proposed. would expand the buildi11g envelope 011 the Prnperty. As 
such. the design needs significant zoning variances from density limits (FAR). 
height limits, minimum renl' yard setback and minimum open space. even though 
th~ zoning for the SENZD is the pl'Odt1ct of a receut a11.d cxte11sive ct1mmt111ily 
pl'ocess, The BOA should de11y the requested variances, for which the Holland 
Comptmics can dcmonstrute 110 hardship. 

ci The design incorrectly assumes there will be nothing built on the ad_j~,cenl si1e thm 
would block the light mid view of the new bnlconios and windows proposed by 
l Ioltand Cmnpanies. We do plan to develop the Property, und il is it1 the intm·est of 
the Cily and !he neighbo1·hood 1.hat we be able lo do so. The l lolland Companie~ 
should no! appropriate space above our P1·opc1ty for theh· exclusive beneti1-ro 
the deuiment of the su1·roundi11g abutters and the netghbol'hood. in general. 

o The Hnrrison Avonue Prqjcct does not i11clud1;1 n commerciul stoi-eli'ont to 
contl'ibute lt) the nctivily oflhe street 

o The: proposed t!'ntrance lo the busement will interrupt trnmc. 

o The additiM or new window!:! a.t lhe side of the building will break up the firewall 
between the properties. 

1t 8ome areas of the building may he in violation or building codes including. bu1 
not limited to. the addition of new windows so t:klse to the Property line. 

o Th(:) d~sign does not account for mcchm1ical, ulility or garbage rooms in tht­
basement. These necessary common areas will 1·educe the a1110m,t of pal'king 
slmwn. These a!"cas should be shown on !he drnwing. 

o Pnl'ldng spots 111.m,bers 0 l. 02. and 03 seem very difficult to access. Tb~re is no 
indict1lio11 of parking si7.cs. 

o This area is u Ground Water Overlay District yet there is not et11.'lugh land fo1· 
discharging storm waler to !he subsurface. 
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0 The building_ will require a substantial amount of mechanical cq\1ipmcnt located 
on the roof. A noise and visual study should be conducted to assess the 11egative 
impacts rest1lti11g from such mechanical equipment. and drawh1gs should show 
where the equipment would be located. 

"' ·there should be a traffi.o study to assess the negative impact of additional cars and 
truffle in the area. 

o This building will l'equirc a goncrator, as it will be considered a high-rioo building. 
Generntor noise and visual shot1ld be considered. m1d drawings should show 
where tl1e generator would be located . 

.,, A utilities study should be completed to verify I.he addition and location ot1 a 11ew 
~mnsfol'mel', elc. These areas should be specified on the drawing. 

0 The prnjcct will 1·e<1uke new excavt1tion. No environmental study has been 
ol'ferod. 

0 /\ study of the Chy of Boston's Gree11 Bt1ilding Gode should be completed. 

o ·n1ere are no provisions for gru·bage rcmovnl/dt1mpstcl's. 

o ·111crc is no constl'uction plan included in the exis1ing. reporl to address the n,cami. 
mctbnd. staging. and ll·anspmtution issues that will arise during ccmstniction. 

"' There is no indication of ::iidcwalk improvement and landscaping phms. 

In light of nll of the tbregofa,g, the development of the pl'oposed Harrison Avenue Project. 
a:1 cm1\:ntly proposed, will have significant adve1·se effects on the abuttfag parcels, including bttt 
Ml limiled to 111)' Property. as well as the surrounding neighborhood. Mo1·eove1·. it is c1.1:1l0t1"1ury 

under Ankle 80 or lhe Zoning Code for ~i project to cret1te a public benefit including bttt not 
limited io thl" prnvision of affordable housing. The type and location of uffoi'dablc units should 
he speeilk:d. Thus ltw. the Hollnnd Companies ha·ve foiled to pl'ovide ony i11diciu or the I lnrrison 
Awm,e Pn,i.::cl being of m1.y benefit to the public. 

It would be pl'clcmblc that any pmposcd project related to 477-481 Hanison Awnul! be 
pm·::;t1cd in umicoble and eooperntive n'l.anner w ensure 1hm neighborhood derive..., the tltll bcni.!lit 
lh,m an}' such project. However. at this ju11cture, l urge the BOA to deny the relief ns requested. 
1·elllliri:: thi.: redesign. additi0t11:1l intbnnation. and i'urthe1· study or the Harrison Ave.mllc Project. 
nml w inform the BRA ,)rthe snme. 
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Thtmk you for your time nnd kittd consideration of this matter. 

l.:ncls, 

cc: City Council P1·csirlc11t Stephen Murphy 
Oistrict 2 City Councilor WUlia1n Linehan 
City ('ouncilor At Large Felix Armyo 
City Councilor At Large Ayanna Pressley 
C'ity Councilor At Li:wg.e John Connolly 
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SUFFOLK, SS 

COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUPERIOR COURT DEPT, 
CIVIL ACTION NO. 

50 

JACE BOSTON, LLC, 
Plaintiff; 

* 
* 
* 
* 
* 
* 

.l 3 -· 216 7 \\ 

V. 

HOLLAND DEVELOPMENT, LLC;* 
and 477 HARRISON AVE., LLC, * 

RECEIVED 
Defendants. * 

* 

COMPLAINT 

Introduction 

JUN 13 2013 

SUPERIOR COllRT-CIVIL 
MICHAEL JOSEPH tlONOVAN 

CLERK/MAGISTRATE 

1. Plaintiff JACE Boston, LLC ("JACE Boston") brings this action to declare 

its rights under an Indenture and Agreement recorded in the Suffolk Registry of Deeds at 

Book 4863, Pages 165-167 lo tie unto and obtain support from the wall of the building 

now owned by Holland Development, LLC ("Holland Development"). A copy of the 

Indenture and Agreement is attached hereto as Exhibit A. An actual controversy exists 

between JACE Boston, Holland Development and 477 Harrison Ave. LLC, as Holland 

Development and/or 477 Hanison Ave., LLC propose to demolish a ninety (90) foot long 

section of the wall that JACE Boston has a right to tie unto and obtain support. 

Parties 

2. Plaintiff JACE Boston is a limited liability company with a usual place of 

business at 1234 Washington Street, Boston, Suffolk County, Massachusetts. 

3. Defendant Holland Development is a limited liability company with a 

usual 1-1lace of business at 519 Albany Street, Suffolk County, Boston, MA 02190. 
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2. Defendant 477 Harrison Avenue, LLC is a limited liability company with 

a usual place of business at 519 Albany Street, Suffolk County, Boston, MA 02190. The 

manager of 477 Harrison Avenue, LLC is Holland Development. 

Statement of Facts 

3. The Indenture and Agreement is dated June 28, 1926, and was recorded on 

December 28, 1926, in Book 4863, Pages 165-167 of the Suffolk Registry of Deeds. See 

Exhibit A. 

4. The Indenture and Agreement is by and between Robert Jordan, William 

0. Taylor and Edward J. McClennen, as trnstees under the will of Eben D. Jordan, (the 

"Jordan Trustees") and Joseph Pearlstein, Joseph A. Levin, David Pearlstein, Harry 

Zandtton,1mm-c-t1taser,N-a:tlmrrtJlttarr,-mrd-Ite11ryt-Murrrson as trusteeinrf-tlre-Scrvoy 

Realty Trnst (the "Savoy Trnstees"). See Exhibit A. 

5. Under the Indenture and Agreement, the Jordan Trustees granted the 

Savoy Trnstees and their heirs, successors and assigns "the light and easement, which 

shall endure so long as the garage building now. in process of erection on said land of said 

'Trustees of the_ Savoy Realty Trnst' shall stand; to tie unto and to use for the support of 

said garage building the northeasterly wall (including the foundation thereof) of the stable 

now standing on said land of said 'Jordan Trustees' to a height not exceeding two stories 

nor more than thirty four feet above the line of the present curbstone a_t the westerly 

comer of Hanison A venue and Perry Street." See Exhibit A. 

6. In addition to the monetary consideration .paid for this easement, the 

s·avoy Trustees granted pennission to the Jordan T~stees to "continue to use, as a part 

thereof, and so long as said wall and foundation shall stand, the portion of said 

2 
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foundation of said wall which now stands upon said land of sajd Trustees of the Savoy 

Realty Trust, but this covenant and agreement shall not be construed as a grant to said 

Jordan Trustees of any interest or title to the said land of said Trustees of the Savoy 

Realty Trust." See Exhibit A. 

7. Defendant Holland Development is t11e successor in interest to the Jordan 

Trustees. 

8. The real estate owned by Holland Development known as, and located at, 

4 77-481 Hanison A venue, Boston, MA, i1:cludes the same prope1ty of the Jordan 

Trustees referenced in the Indenture and Agreement. A copy of the City of Boston's 

Assessor's Map showing the location of Holland Development's property is attached as 

Exli11Yi •. 

9. 

10. 

Plaintiff JACE Boston is the successor in interest to the Savoy Trustees. 

The real estate owned by JACE Boston known as, and located at, 1230 

Washington Street, Boston, MA, includes tlle same property of the Savoy_Trustees 

referenced in the Indenture and Agreement. A copy of the City of Boston's Assessor's 

Map showing the_ location of JACE Boston's prope1iy is attached as Exhibit C. 

11. The garage referenced in the Indenture and Agreement remains standing 

today. 

12. The wall of the Jordan Trustees referenced in the Indenture a:nd 

Agreement remains standing today. 

13. The Indenture and Agreement creates a private prope1ty right and 

easement for the benefit of JACE Boston's property to tie unto and use for support the 

northeasterly wall of the building of the Holland Development to a height not exceeding 

3 



App.384

two stories or more than thi1ty-four feet. This 1ight and easement continues to encumber 

the title to the property of the Holland Development. 

14. Th~ wall of Holland Development's building that is the subject of the 

Indenture and Agreement abuts the building of JACE Boston for approximately 150 feet 

along the property line between the two properties. Copies of photographs attached 

hereto as Exhibits D and E show the two buildings abutting each other, the pictures are 

facing the property on Hanison Avenue, Holland Development's building is on the left 

side of the pictures and JACE Boston's building is on the right side of the picture. 

15. The wall of Holland Development's building that abuts the wall of JACE 

Boston's building and/or prope1ty line is a 5 story solid brick wall with no windows. A 

copy of a pliotograph showing t~kwaltmn.titSl'el11timrsirtp-to-"J"keE-·Bustcm' 

building is attached as Exhibit F. 

16. Holland Development is proposing to convert the building to 18 

residential units, 2 commercial units and a 20 car underground garage. Holland 

Development's right to convert the building is the subject of a separate zoning appeal, 

JACE Boston, LLC, v. Board of Appeal of the City of Boston, Vincent M. Pergola and 

Joseph J. Pergola, in their capacity as trustees of Pergola Nominee Trust, Holland 

Development, LLC, and 477 Harrison Ave., LLC, Civil Action No. 2012-CV-03241-C 

(Suffolk Superior Court) (the "Zoning Litigation"). 

17. Holland Development and 477 Hanison Ave., LLC, propose to demolish 

the brick wall that is the subject of the Indenture and Agreement from a height of 

approximately 15 feet above grade leve1 to the top of its building. 111e length of the brick 

4 



App.385

wall being demolished is approximately 90 feet and is over 50% of the total length of the 

wall that abuts JACE Boston's building. 

18. The brick wall that Holland Development and/or 4 77 Hanison Ave., LLC 

propose to demolish is the same wall that JACE Boston has a right to tie unto and obtain 

supp01t from as provided in the Indenture and Agreement. 

19. The demolition will deprive JACE Boston of its right to tie unto and 

obtain support from the brick wall between 15 feet and 34 feet above grade and for the 

entire length of the areas of the wall being demolished. 

20. After the wall is demolished, Holland Development intends to build a new 

wall set back five to ten feet back from the property line and to install windows in the 

newly constructed wal . 

21. Holland Development and 477 Harrison Ave., LLC have asserted that they 

have the right to demolish the brick wall and have disputed JACE Boston's rights under 

the Indenture and Agreement to tie unto and obtain support from the wall. JACE Boston 

disputes the assertions of Holland Development and 477 Hanison Ave., LLC. 

22. The demolition of the wall will deprive JACE Boston of its right to tie 

unto and obtain support from the wall of Holland Development's building and dep1ive 

JACE Boston of its rights under the Indenture and Agreement. 

23. The demolition of the wall will further ham1 JACE Boston as the 

demolition of the wall may weaken the support provided by the two remaining portions 

of the wan. 

24. Furthennore, when the brick wall is demolished and relocated, a large load 

including the brick masonry, the floor system, the roof and their live loads will no longer 

5 
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be present on the remaining portion of the wall. The remaining wall and structure will 

move upward in response to the loss of load. The upward motion poses a risk ofhann to 

the abutting wall of JACE Boston's building 

25. In addition to the loss of its tights to tie unto and obtain suppmi from the 

wall under the Indenture and Agreement, the demolition of the wall poses a risk of hann 

to JACE Boston as the portion of the brick wall that is proposed to be demolished is 

directly on the prope11y line between the prope1iy of Holland Development and the 

property of JACE Boston. 

26. The demolition oft11e wal1 will expose JACE Boston to potential hann 

from falling construction debris, dust and noise. Falling construction debris could cause 

damage to tberoofof:J7tCnBustmr'-s-mrtltli . 

27. JACE Boston will suffer ineparable hann if Holland Development 

demolishes the wall. 

CLAIMS FOR RELIEF 

COUNT! 
CLAIM FOR DECLARATORY RELIEF 

• 28. JACE Boston re-states and re-alleges as if fully set forth herein the 

allegations from the paragraphs set forth above. 

29. An actual controversy exists between JACE Boston and Holland 

Development and 477 Han-ison Ave., LLC as to (A) the rights of JACE Boston under the 

Indenture and Agreement; and (B) the obligations and duties of Holland Developme11t 

and 477 Harrison Ave., LLC under the.Indenture and Agreement. 

6 
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30. JACE Boston requests that the Court declare the rights of JACE Boston 

under the Indenture and Agreement recorded in the Suffolk Registry of Deeds at Book 

4863, Page 165. 

31. JACE Boston requests that the Court declare that JACE Boston has a 1ight 

to tie unto and obtain support from the northeasterly wall of the Holland Development's 

building to a height not exceeding two stories nor more than thirty four feet above the 

line of the present curbstone at the westerly comer of Harrison Avenue and Peny Street. 

32. JACE Boston requests that the Court declare that Holland Development 

and 477 Harrison Ave., LLC may not demolish the brick wall abutting the building of 

JACE Boston below a height of the,Jesser of two stories or thi1iy-four feet so long as the 

arage--refereirce-d-inilre--l1TCl-entllre·-and-A-greementTemains-standin • . 

Wherefore, JACE Boston requests that the Court grant it the following relief: 

1. that the Court enter a declaratory judgment detennining the rights 

of JACE Boston under the Indenture and Agreement recorded in the Suffolk Registry of 

Deeds at Book 4863, Page 165; 

2. that the Court declare that JACE Boston has a right to tie unto and 

obtain support from the northeasterly wall of the Holland Development's building to a 

height not exceeding two stories nor more than thirty four feet above the line of the 

present curbstone at the westerly comer of Harrison A venue and Perry Street; 

3. that the Court declare that Hollan~ Development and/or 477 

Harrison Ave., LLC or any other person or entity acting by, tlu·ough, or on their behalf or 

as a successor thereto may not demolish the brick wall abutting the building of JACE 

7 
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Boston at a height of the lesser of two stories or thirty-four feet so long as the garage 

referenced in the Indenture and Agreement remains standing; 

4. that the Court enter a preliminary injunction enjoining Holland 

Development and 477 Han-ison Ave., LLC and any other person or entity acting by, 

through, or on their behalf, or as a successor thereto, from demolishing the brick wall of 

its building that abuts JACE Boston's building at a height below the lesser of two stories 

or thi1ty four feet above the line of the present curbstone at the westerly corner of 

Han-ison A venue and Perry Street; 

5. that the Court entered a pem1anent injunction enjoining Holland 

Development and 477 Hanison Ave., LLC and any other person or entity acting by, 

hrm:rglr,01--mrtlreirbe'lmlf,-ur--a-s-suc-cessurthereu,,from-demo-lishing-the-brick.-wai:l-of-its 

building that abuts JACE Boston's building at a height below the lesser of two stories or 

thi1ty four feet above the line of the present curbstone at the westerly comer of Harrison 

Avenue and Pe1Ty Street; 

6. that the Comt award JACE Boston its costs and attorneys fees; and 

7. that the Court grant such other and further relief to which JACE 

Boston, LLC may be entitled. 

8 
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Dated: June 13, 2013 

JACE BOSTON, LLC, 
by its attorneys, 

M -k S. Funnan (BB # 181680) 
Jo n D. Stuebing (B 0# 483800) 
TARLOW, BREED, HART & RODGERS, P.C. 
101 Huntington Avenue 
Prndential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
Facsimile: (617) 261-7673 
mfunnan@tbhr-law.com 
jstuebing@tbhr-law.com 
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.Bosto:in Inspe~tionai Se.rvkes Depanmeimt 
lP'Ianiuh:ng and Zoning Divisfol!l 

0 o O OOo O Q 

t 010 Massachusetts Avenue Bos!>n, ~ (121 t ~1epllon~ ( 6l i1'£ 535.5300 

ilfu1!41,W111$!i 
M"),W 

OQO 00~ OG~ 0 ~00 ~ 

ZONJIN'G CODE REFUSAL 

ROBERT MCCARTHY 
519 ALBANY ST . 

• BOS1'ONt MA 02l l8 

Locatlol!l: 
Wnrd: 
Zoning District: 
Zoning Subdistrfot: 
AppL # : 
Dah!Fifedr 
flli"jlll.Se: • 

4 77-48 I HARRISON AV ROXBURY MA 021 !8 
03 
Soull\End 
ND.A 
AL '1'429735 
November 24, 2014 
ILPR 
Cha.mge occupancy to include 3 unit penthouse nddltion nt 4 77 Hamson Ave. 

December !6, 2014 

YOUR Af'PUCATION REQL,1RE:S l'I.E:UEF FROM TI-05 BOARD OF APPEAL AS SAM!= WOULD BE rN VIOLATION O~ 
'11-ID BOSTON ZONrNG CODE TO W!T: CHAPTER. 665, Aero OF l956 AS AMENDED: 

Vio)!lttor, 

Article 64 Section 9 

Arlfcle 64, Scctkm i 9 '"" 

Article 64, Section l 9 ~"' 

Arlie!~ 64, Seerlcm 34 *" 

Dtmensionnl Rcgula!ions 

D[mc=nsiona! Regulations 

Dimensional Regufotions 

Restricted RoofS!ructure 
Regulations 

Vipta1frm C,ommr,nls 

Usnble Op~n Spnw insufficient {64.19, Table F, Nola 
/)3) 

1":>i!S DECISION N'.A Y BE.APPEALED TO THE BOARD OF APPEAL W!Tl"ITN FOR'IY-PiVE (45) DAYS PURSUANT TD 
CW.PTER 665 OP 1lffi ACTS OF 19S6, AS Al'l-1...ENDED. APPUCA TIONS NOT APPEALED VllTI-!rf'l THAT T!M.S 
PERIOD WILL BB DEEMED ABANDONED, iF YOU HA VE. iNQU[RlES REGARDiNG THE NEIGH!30RHOOD PROCESS 
AND PUBUC PAR.TIC1PATION, PLEASE CONTACT nm MAYOR'S OFPfCE OF NE!GHBORHOOD SERVfyES AT 

6!7-635'-34&5. ~ @ 
__,,.,,.---. 
~ 

Refuse! ofa.~rm!~ ffi!l.Y b~ app~e::i to t.'-ie Boa."ti ~f Appeal witttfn 4S days. Chapter 802, Acts of 1972, ..nd Chapter 6S6, Acts c-f 

t956, Section 19. 

Exhibit 
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City of Boston 
Board nf App~11I 

111vpec:limml Scrdc..;~ f.Jc1>:11·u,1tm 
IO I O i\-in~l~r.hls:,CII> Awmi,,. -I'' Fl. 
r3,,~1 ou. MA (1'3: H! 
(117•6J:--4775 

Chtfa;1i:rn: Arnoju .. $\!,~i'cmtry 
Un1c~ 1Jl1,i,crnmiY 
i:ng.ol~~• l!nonopnnc-
l•.:.~1 . .._,r {. k:n 
/,1id1«~1 M1>n11hm1 
Ar~tbt1,~y Pi;,:nnL )\lJ\ 
llnb~ .. H'$ ~hdrt~h;\,·"-~.,. f!mircnrm 

NOTICE OF DECISION 
BZC -31357 
PERIVfJT ff A1/f\ 18631 
A, P:PEAL SUSTAINED 
V/ITH .PROVISOS 

ln refere1,cii to appe1.1·! nf 

concerning premir.eK 

477~Mll 118-r'l."i;;cn A:vei\ue, Wa1:d 3 

l<) vary the applfotttion of the Z.onlng Act, Ch. 6&5. Act~ of 1956, :is arn~ncled, 
in this specific case, l beg to advi:,e thnt tr:e petition hM br,e.rl gramed wiih pr<"t\'i~os. 

Ded~ion hml been filed i11 !he office of the Commissioner ol' :.he ln.~peccl<)11t1l 
Se.vie~ l)eparnnc11t. !O \0 lVhrnm1clrnsen:, Avenue, fifth lloor, Bos!Oll, MA U3 l !8, 
Hnd h; ,1pen for pubHc \n;;µcctiol'J. D::1tc Qf l!ntry of deci;:!(ln in thil {m,pec1imrnl 
St~rvklls t)<:pnrtmcnt wo;:; August 11,, 20t2 

EXHIBIT 

1~1 
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CITY OF BOSTON 

BOARD OF APPEAL 
OFFICE OF THE BOARD OF APPEAL 

Decision of tlle Boa.rd of Appeal 011 the Appeal of 

Mnyi2, 2012 
DATB 

to vary the terms of the Boston Zoning Code, imdei· Statute 1956, Chapter 665, as au1e11ded, Section 8, at pi·emises: 

477•481 Hal'rlson Ave1me, W11rd 3 

i11 tl1e fallowing respect: Vnrhu:lce & GCOD 

Al'ticle(s): 64(64-19: Floor Area Ratio & Height Excessive; Usable Open Space & Reru· Year In.sufficient) 
64(64-34} 32(32-9) 

Chnnge the legal occupancy from furniture mam1fa1;tul'ing / repair to eighteen ( l 8) resideutial units, two 
commen::fol spaces, erect fl sixtli story additloi1 ;md rear additiol1, and parldn& on basement level, 

In his formal appeul, tl1e ApµeJlant states briefly in writing the grounds of nnd !he reasons fol' his appeal from 
the refusal of the Building Co11:unillllione1·, ns set forth in papers on file munbemd .BZC-3 ! 8S7 made a part ofthis record. 

111 COllfonnity with the: law, Hie Boal'd mailed reasonable notice of the public hea1i11g to the petitioner aud to the 
owne1-s of all prnpel'ty deemed oy tile Board to be affected thereby, as they appeared m1 the then most recent local tirn 
lists, which notice ofpublfo. hem.ring was duly.advertised in a dnily ne\>tspnµeqmbllshed in the CiLy of Boston, namely: 

THE BOSTON HERALD on Tuesday, May 1, 2012 

The Board too!c a vie\"'! of the petltioner's land, e>.'l!m lned its locntlon, layout a11d other eharacteristics. 

The Boston Redevelop1ne11t At1thorlty wns sent notice of the appeal by the Bllllding Department nnd the legal 
required peliod of time was allotted to enable the BR.A. to render a reco1111nend11tion to the Board, as prescribed in the 
Code. 

After hearing all the facts and evidence prese1ited at the public hearing held on Tuesda)•, May 22, 2012 in 
accorda11ce with notice and advertisement aforementioned; the Bonrd finds as follows: 

The Appellant appeals to be relieved of complying with the aforeme11tio11ed section ofthe Boston Zoning Code, 
all as pei· Application for PermitALTI 1883! and dated Februa1·y 9, 2012 imd plans 11ubmitted to ibe Board 11t Its hea1·h1g 
and now on file in the Btiilding Department. 

sh 

Bd,.A.p, 3 

A1058 



App.401

) 

) 

CITY OF BOSTON 

BOARD OF APPEAL 
OFFICE OF THE BOARD OF APPEAL 

477-481 Harrison Avenue> Ward 3 
BZC~31857 

Bd, AJ.!>. 3 

Decision of the Board of Appeal 011 the Appeal of Date of Hearing: May 22, 2012 
Permit:# ALTl 18831 
Page:# 2 

This appeal seeks permission to convert an existing industrial warehouse into 18 
residential units and 2 commercial units together with accessory parking on the baseme11t 
level, The proposal is consistent with. the Hai:l'ison Albany Corridor Strategic Plan, 
which has been approved by the Baston Zoning Corn.mission and the Board of Directors 
of the Boston Redevelopment Authority. Specifically, the proposal follows the principles 
oftlie SoWa sub--district vision articulated in the Pla11 which characterizes the area as "a 
lively and eclectic inix of former fadustrial loft buildings, many now converted in.to 
artists> work space and housiug."' Ft1rther, the vis:io11 for the So Wa area provides that 
"existing historic resources and industrial character should be preserved while fostering a 
diverse range of uses including housing, commercial, artist space and strategically 
located :retail:~ 

This appeal also seeks to change the occupancy from fumitnte manufacturing, 
upholstering and repair to residential and office and :retail. 

The pxo1losal for 477~481 Harrison Avenue will preserve the historic former Jordan 
Marsh stables and warehouse by adaptively reusing the• building a11d conve:rling it to 
residential use. The building has been largely vacant and otherwise 1.mderntilized for 
many decades. The new residential and commercial uses will enhance the neighborhood 
by increasing the mm1ber of residents and activai.111g the street level commercial spaces. 

At the hearing, the petitioner stated,that the·highest and best use for the prope1ty is multi­
family residential, which is an allowed use in the Neighborhood Development Area 
{NDA] of the South End under A1iicle 64-17, Table B and Map IP. Similarly, the 
commercial uses proposed for tl1e ground floor are allowed uses 1.mder Alticle 64. 

The proposed project was the subject of review and approval under Article 80E, Small 
Project Review, by the Boston Redevelopment Authodty. This process included a public 
meeting 011 May l; a ~Oday public comment period; and a unanhnous vote of approval 
by the Board of Directors of the Boston Redevelopment Authority on May 15, 2012, 
which included a recommendation that the requested zoning relief be approved. 

The proposal seeks relief from the Boston Zoning Code as follow$: nnder Article 64-19, 
floor area ratio excessive [the proposed pe11thouse addition increases the floor a,rea. ratio 
of the existing building]; usable open space insufficient; height excessive [the proposed 

·-·•-, • ......... 
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CITY OF BOSTON 

BOARD OF APPEAL 
OFFICE OF THE BOARD OF APPEAL 

477-481 Harrison Aven\.le, Ward 3 
BZC-31857 

Decision of the Board of Appeal on the Appeal of Date of Hearing: May 22, 2012 
Permit:# ALTl 18831 
Page:# 3 

penthouse addition adds 2 feet, 3 ½ inches to the maximum building height]; ai1d rear 
yard insufficient. For these violations set forth in the denial letter dated March 9, 2012, 
the applicant seeks variances from the provisions of the zoning code. 

At the Board of Appeal hearing, the following City and elected officials spoke in favor of 
this p1·oposal: John Fitzgerald, Project Mai~ager from the Boston Redevelopment 
Authority; the Mayor's Office of Neighborhood Services South End liaison; City 
Councilor at Large J oi:u.1 Connolly and City Cou11cilor at Large Ayanna Pressley. 
Additionally, representatives of the carpenter>s and electrical workers' unions spoke in 
favor of the proposal. 

The Board of Appeal finds that all of the following conditi.ons are 111et justifyi11g the 
granting of the requested variances: 

, . . ., 
t~.,':. ;;-:.-• •• -

(a) That there are special circumstances ol' conditions, fully descl'ibed in these 
findings. applying to the land or strncttu·e for which the· va1·ia.11ces are 
so\tght (such as, but not limited· to, the exceptional na1Tow11.ess, 
shallowness or shape of the lot, or exceptio11al topographical· conditions 
thereof}, which circumstances or conditions are peculiar to such land or 
stn,ctu:re but not the neighborhood, and that said circ111nstances or 
conditions are such that tb.e application of the provisiom; of this Code 
would deprive the appellant of the reasonable use of such land or 
stru.cture. Specifically, that the lot size is 9,735 square feet and the 

. buildi11g footprint occupies 8,725 square feet; and 

(b) That for reasons of practical difficulty and demonstrable and substantial 
hardship folly described in the findings, the granting of the variances for 
excessive floor a1·ea 1·atio [FAR), usable open space, height and rear yard 
are necessary for the reasonable use of the land or struct11re and that the 
variances as gra1rted by the Board are the minimum variances that will 
accomplish this purpose; aud 

(c) That the granting of the variances will be in harmony with the general 
purposes and intent of this Code and will not be injurious to th.e 
neighborhood or otherwise detrin1ental to the public welfare. 

Bd,Ap. 3 
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CITY OF BOSTON 

BOARD OF APPEAL 
OFFICE OF THE BOARD OF APPEAL 

477-481 Harrison Avenue, Ward 3 
BZC~31857 

Decisiou of the Board of Appeal on the Appeal of Date of Heating: May 22, 2012 
Permit:# ALTl 18831 
Page:# 4 

fa determining its :findings, the Board of Appeal has taken into account: (1) the number of 
persons residing or working upon such laud or in such stmcture; (2) the character and use 
of adjoining lots and those in the neighborhood; and (3) traffic conditions in the 
neighborhood. 

The Board of Appeal makes the following findings on the conditional use pemlits: 

a) The specific site is an appwpriate location for such use; 
b) The use will not adversely affect the neighborhood; 
c) There will be no serious hazard to vehicles or pedestl.'ians from the use; 
d) No m.1isa11.ce will be created by the use; ai1d • 
e) Adequate and appropriate facilities will be provided for the prope1· 
operation of the use. 

Pursuant to Section 32-5 of Article 32 of the Boston Zoning Code, U1e Board is of the 
opinion and finds that all of the conditions for the grant of a conclitiomtl use pennit·have 
been met Specifically, the Board finds that the Proposed Project complies with the 
followi11g standards as set forth ill Section 32-6. applicable to Groundwater Co11se1·vation 
Overlay Districts, ill addition to the standards set forth in Article 6 of the Boston Zoning 
Code: 

.. 

(a) The Proposed Project promotes infiltration of rainwater into the ground by 
capturing within a. suitably~designe<l system a volume of rainfall on the lot 
equivalent to no less than 1.0 inches across that portion of the surface ania of 
the lot to be occupied by the Proposed Project (or, in the case of a Proposed 
Project for a Substantial Rehabilitation, the lot area occupied by the structure 
to be Substantially Rehabilitated); a11d 

(b} The Proposed Project will result i11 no negative impact 011 groundwater levels 
within the lot in question or adjacent lots, subject to the temi.s of any (I) 
dewatering permit or (ii) cooperatio11 agree11:11,mt entered into by the Proponent 
and th.e Bostan Redevelopment Authority, to the extent that such agreement 
provides standards for gJ:oundwater protection during construction . 

·~ ..... •.t'~ ,":i' .. ,-:."~.::. ;;:~ ... 
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CITY OF BOSTON 

BOARD OF APPEAL 
OFFICE OF THE BOARD OF APPEAL 

477-481 Harrison Avenue, Ward 3 
BZC-31857 

Decision of the Board of Appeal on the Appeal of Date of Hearing: May 22, 2012 
Permit: #ALT118831 

. ': 
·"· ... 

Page:# 5 

The Board is of the opinion that all' conditions required for the granting of a Variance 
under A1iicle 7, Sectio11 7~3, and a Pemlit under Article 32, Section 32-6 of the Zoning 
Code have been met and that the varying of the terms of the Zoni11g Code as outlined 
above will not conflict with the intent and spirit of the Zoning Code. 

Pursuant to .Alticle 64-34, the restricted roof structi.,re regulations, the Board has 
deteJ:mined that the penthouse addition does not have the potential to damage the 
uniformity of height or the ru:chitectuxal character of the immediate vicinity. 

' 

.Bd.Ap. 3 
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CITY OF BOSTON 

. BOARD OF APPEAL 
OFFICE OF THE BOARD Or APPEAL 

Decision of the Board of Appeal 011 the Appeal of 

477-481 Harrison Avenue, Ward 3 
BZC-31857 
Date of Hearing: May 22, 2012 
Permit: # ALT118831 
Page:# 6 

Therefore, actiug under its discretionary power, the Board (the meinbe1:s and/or substlt1xte 
members sitting 011. this appeal) unanimously voted to grant the requested variances and 
conditional use permits as described above, ru.11iuls the refusal of the Building 
Commissioner and orders him to grant a pennit, 111 accordance with this decision with the 
following proviso(s). which if not complied with, shall render this decision null and void. 

PROVISOS: 
l. Continuing BRA Design Review. 

Assistant Corporation Counsel 

~~~~~~d,i•• .. ~.:J~U-0111' I 1¢ ~ 
y 

1,--e,- :,-s::;: 

DEiUUC SN1ALL 
l"tfo¢lpru A,d:rn:l.!li.lltlW Al!&. 

... - -- ------~ 
I E.VF-CHAIRMAH 
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TRIAL COURT 

SUPERIOR COURT DEPT. 
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12- a241 c 
JACE BOSTON, LLC, 

Plaintiff, 

V. 

BOARD OF APPEAL OF THE * 
CITY OF BOSTON; * 
VINCENT M. PERGOLA and * 
JOSEPH J. PERGOLA, in their * 
capacity as hustees of * 
PERGOLA NOMINEE TRUST; * 
HOLLAND DEVELOPMENT, LLC;* 
and 4 77 HARRISON A VE., LLC; * 

Defendants. * 
* 

COMPLAINT 

Introduction 

AUG 29 2012 

1. Plaintiff JACE Boston, LLC ("JACE") appeals from a decision of the 

Board of Appeal of the City of Boston (the "Board of Appeal") granting the defendant 

Vincent M. Pergola and Joseph J. Pergola, in their capacity as trustees of Pergola 

Nominee Trust ("Pergola") and Holland Development, LLC ("Holland Development") 

variances from floor area ratio, height, open space and rear yard requirements of the 

Boston Zoning Code and granting tvlo conditional use permits allowing the creation of 18 

residential condominiums, 2 commercial spaces and 20 underground parking spaces in a 

building located at 477 Harrison Avenue, Boston, MA that abuts plaintiff's real estate. 



App.407

2. The decision of the Board of Appeal is in error procedurally as the 

decision of the Board of Appeal failed to contain findings required by St. 1956, c. 665, § 

8 and Boston Zoning Code§ 7-3 showing that Pergola and Holland Development 

satisfied the requirements for issuance of the variances as set forth in St. 1956, c. 665, § 9 

and Boston Zoning Code§ 7-3. Copies of St. 1956, c. 665, § 8 and Boston Zoning Code 

§7-3 as appearing on the Boston Redevelopment Authority's website are attached as 

Exhibits A and B, respectively. Instead of the statutorily required findings, the decision 

of the Board of Appeals only repeated in conclusory fashion the provisions of Boston 

Zoning Code § 7-3. 

3. The decision of the Board of Appeal is in error substantively as Pergola 

and Holland Development fail to satisfy the requirements for the variances as set forth in 

St. 1956, c. 665, § 9 and Boston Zoning Code§ 7-3. A copy of St. 1956, c.665, § 9 as 

appearing on the Boston Redevelopment Authority's website is attached as Exhibit C. 

4. The decision of the Board of Appeal granting a conditional use pennit to 

allow use of a roof top structure for residential condominiums is in error as the 

conditional use permit is based on the granting of variances for which Pergola and 

Holland Development do not satisfy the requirements of St. 1956, c. 665 and the Boston 

Zoning Code. 

5. The Board of Appeal's decision granting the variances and conditional use 

pennit constitutes an error oflaw, an abuse of discretion, and is arbitrary and capricious 

and should be set aside and annulled. 

2 
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PARTIES 

6. Plaintiff JACE is a limited liability company with a usual place of_ 

business at 1234 Washington Street, Boston, Suffolk County, Massachusetts. 

7. Defendant Board of Appeal is established by St. 1956, c. 665, § 8 with a 

usual places of business at 1010 Massachusetts A venue, Boston, Suffolk County, 

Massachusetts and at Boston City Hall, Boston, Suffolk County, Massachusetts. 

8. Defendant Vincent M. Pergola is a trustee of Pergola Nominee Trust 

("Pergola"); he has a usual place of business and a usual place of residence at 185 

Washington Street, Wellesley, Middlesex County, Massachusetts. 

9. Defendant Joseph J. Pergola is a trustee of Pergola Nominee Trust 

("Pergola") and has a usual place of business and a usual place of residence at 467 

Lakeside Circle, Sumise, Florida 33326-4104. 

10. Defendant Holland Development is a limited liability company with a 

usual place ofbusiness at 1126 Main Street, Weymouth, MA 02190. 

11. Defendant 477 Harrison Avenue, LLC is a limited liability company with 

a usual place ofbusiness at 1126 Main Street, Weymouth, MA 02190. The manager of 

477 Harrison A venue, LLC is Holland Development. 

STATEMENT OF FACTS 

The Defendant Pergola's Property 

12. At the time the variances were sought, Defendant Pergola owned the real 

estate located at 477-481 Harrison Avenue in Boston, Massachusetts ("Pergola's 

Prope1iy"). On or about July 30, 2012, Pergola sold Pergola's Property to 477 Harrison 

Avenue, LLC for $6,350,000. 

3 
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13. Pergola's Property consists of approximately 9,735 square feet ofland 

improved by a five story brick building with a footprint of approximately 8,725 square 

feet and a gross floor area of 46,050 square feet. 

14. Pergola's Property is located approximately in the center of the block on 

Harrison Avenue between Perry Street and Savoy Street. Copies of the City of Boston's 

Assessor's maps showing the location of the Plaintiffs property and the Pergola Property 

are attached as Exhibit D. 

15. Pergola's Property is a rectangular shaped lot with approximately 62.73 

feet of frontage on Harrison Avenue, side lot lines approximately 147 feet long and 

170.99 feet long and a rear lot line approximately 61.18 feet long. 

16. Pergola's Property abuts the Plaintiffs property along the entire length of 

the 170.99 foot side lot line and on the entire length of the 61.18 foot rear lot line. See 

Exhibit D. 

17. Facing Pergola's Property from Harrison Avenue, the right side of 

Pergola's building is built to the Property line shared with Plaintiff JACE and abuts 

JACE's building. Two photographs showing Pergola's building abutting Plaintiff's 

building are attached as Exhibit E and F. The side of Pergola's building abutting 

Plaintiff's property consists of a five story brick wall with no windows. Photographs 

showing the brick wall of Pergola's building are attached as Exhibits G, H, and I. 

18. Pergola's Property along the side lot line that abuts Plaintiffs Property is 

subject to a party wall agreement for the benefit of Plaintiffs Property. 

4 
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19. Again, facing Pergola's Property from Harrison Avenue, the left side of 

Pergola's building is built to the Property line and abuts an adjoining brick building that 

reaches to the top of Pergola's building. 

20. On information and belief, the occupancy use for Pergola's Property was 

and had been for more than thirty years "furniture manufacturing, upholstering and 

repair." On infonnation and belief, until July, 2012, Pergola's Property was occupied by 

Decore Upholstering Company, Inc., whose president is Vincent M. Pergola, who is also 

one of the trustees of Defendant Pergola. 

Plaintiff's Property 

21. Plaintiff owns the real estate located at 1234 Washington Street, Boston, 

Massachusetts, which consists of approximately 61,000 square feet of land improved by a 

reinforced concrete building. The building occupies substantially all of the land except 

for a yard area fronting on Savoy Street. 

22. Plaintiffs real estate has frontage on Washington Street between Savoy 

and Perry Street, frontage on Peny Street for the entire length of Peny Street between 

Washington Street and Harrison A venue, frontage on Harrison A venue from the comer of 

Perry Street and Harrison A venue to the Pergola building and frontage on Savoy Street 

between Washington Street and Harrison Avenue. See Exhibit D, City of Boston 

Assessor's Map of 1234 Washington Street, Boston, MA. 

23. As noted above, Plaintiffs real estate abuts Pergola's Property on two 

sides: the entire 170.99 foot length of the one side of Pergola's Property and the entire 

61.18 foot rear property line of Pergola's Property. See Exhibit D. 

5 
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24. The portion of the Plaintiffs property fronting on Washington Street is 

leased for commercial purposes including a doctor's office, temporary employment 

agency, a furniture store, a sandwich shop, a sign company, and two barbershops. The 

remainder of the property is used for manufacturing activities by E.G. Leon & Co., Inc. 

and American Crane and Hoist, Corp. The Plaintiffs property has been used in the same 

or a similar manner since about 1975 and, upon information and belief, has been similarly 

used before that. 

25. Plaintiffs real estate is a prime location for redevelopment including 

redevelopment into mixed used residential, retail and office space. Plaintiff is 

investigating the re-development of its property for mixed use residential, retail and/or 

office space. 

Holland Development's Proposal 
to Change the Use of and Expand Pergola's Property 

26. Holland Development proposes to change the use of Pergola's Property 

from furniture manufacturing, upholstering and repair to 18 residential condominiums, 2 

commercial condominiums and twenty underground parking spaces. 

27. Eight of the newly created residential condominiums would be created 

along the brick side wall of the Pergola building that abuts Plaintiffs property in 

locations which presently have no windows. 

28. To provide windows for the eight new units configured by Holland 

Development which otherwise would be without windows, Holland Development 

proposes to penetrate the brick wall of the Pergola building that runs the length of the 

property line between Pergola's Property and Plaintiffs Property. See Exhibits E-1 

(showing the brick wall of Pergola's Property and its relation to Plaintiffs property. The 

6 
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only windows for these eight condominium units would be along, but slightly recessed, 

from the property line between the Pergola Property and Plaintiffs property. 

29. Holland Development also proposes to enlarge the building and materially 

increase the height of the building above the zoning height limit of height of 70 feet by 

adding an additional floor with two roof top penthouse condominiums. The only 

windows for several of the rooms of the penthouse condominiums would be along the 

property line with Plaintiff's prope1iy and would be set back from the Plaintiffs property 

line by approximately 10 feet. 

30. Furthermore, the bedroom window in eight other residential 

condominiums may not conform to the requirements of the building code. 

31. Holland Development further proposes to expand the building by 

extending the rear wall of the building 3 .5 feet to 4.0 feet into the rear yard setback. 

32. Holland Dev:elopment further proposes to enlarge the building by creating 

a 20 car underground parking garage in the Pergola building that initially would be 

accessed from Harrison Avenue through the center of the Pergola building. 

33. Holland Development made a presentation to Old Dover Neighborhood 

Association on the development of the Pergola Property that showed a street running on 

Plaintiffs property abutting Pergola's Property. The proposed street would deprive 

plaintiff of its property and appeared to be designed to (a) protect the access to light, air 

and views for the new residential condominiums units, the windows of which would be a 

mere six feet from plaintiffs property line; and (b) allow Holland Development to access 

the parking garage on the Pergola Property from Plaintiffs property. This would allow 

Holland Development to add a third commercial unit in the front of the Pergola Property 

7 
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on Harrison A venue where the parking entrance is currently located on the proposed plan. 

Upon information and belief, Holland Development's plan for the first floor of the 

Pergola building is designed to facilitate the conversion of the parking entrance to the 

rear of the Pergola Property by a road through Plaintiffs property. Holland Development 

made a presentation to Plaintiff similar to the presentation made to Old Dover 

Neighborhood Association. 

34. Plaintiff notified Holland Development, the Boston Redevelopment 

Authority and the Board of Appeal of Plaintiffs objections to Holland Development's 

proposal to develop Pergola's Property into residential condominiums, commercial space 

and underground parking. 

3 5. Holland Development has not disclosed many aspects of the proposed 

project that would affect plaintiff and its property including, but not limited to: 

A. The location of the vents for the basement garage; 

B. The location of the generator for the project and the location of any 

venting for the generator; and 

C. The location of trash and garbage storage facilities. 

Holland Development's Request for Variances 

36. On or about February 12, 2012, Holland Development submitted an 

application to the City of Boston's Inspectional Services Department for a change of 

occupancy of the Pergola Property from Furniture Manufacturing/Upholstering/Repair to 

18 new residential units, including two new residential units in a new sixth story 

penthouse addition to the Pergola building, 2 new commercial units, and a 20 car 

underground parking garage. 

8 
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37. On March 9, 2012, the Inspectional Services Commissioner denied the 

request for a change of occupancy on the ground that the change in occupancy would be a 

violation of the Boston Zoning Code in the following respects: 

(A) the Floor Area Ratio is excessive; 

(B) the usable open space is insufficient; 

(C) the height is excessive; 

(D) the rear yard is insufficient, 

(E) a conditional use permit was required for the proposed roof 

top penthouses; and 

(F) a conditional use permit was required as the property is in a 

groundwater conservation overlay district. 

A copy of the March 9, 2012 letter from the Inspectional Services Commissioner is 

attached as Exhibit J. 

38. On or about March 16, 2012, Holland Development and/or Pergola filed 

an appeal of the March 9, 2012 decision by the Inspectional Services Commissioner with 

the Board of Appeal. The appeal identified the applicant as Holland Development, LLC 

but was signed on behalf of the owner Pergola. A copy of the March 16, 2012 appeal is 

attached as Exhibit K. 

39. On or about April 10, 2012, Holland Development made an Application 

for Small Project Review to the Boston Redevelopment Authority pursuant to Article 80 

of the Boston Zoning Code for a project at Pergola's Property that continued to include 

windows on or near the property line between Pergola's Property and Plaintiff's property. 

9 
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40. Plaintiff notified Holland Development, the Boston Redevelopment 

Authority and the Board of Appeal of Plaintiffs objections to Holland Development's 

proposal to develop Pergola's Property into residential condominiums, commercial space 

. and underground parking. 

The Applicable Zoning Provisions 

41. The properties of both Plaintiff and Pergola are located in an area zoned as 

a Neighborhood Development Area of the South End Neighborhood District. A copy of 

City of Boston Zoning Map lP, as amended effective February 9, 2012 is attached as 

Exhibit L. Section 64-19 of the Boston Zoning Code sets forth dimensional regulations 

applicable in Neighborhood Development Areas by reference to Section 64-9, which in 

tum references Table D. A copy of Boston Zoning Code, Article 64, Table Dis attached 

as Exhibit M. 

42. The South End Neighborhood District was only recently adopted after 

community discussions and input as to density, size and nature of development projects 

in the area. 

43. Pergola's Property is subject to, among other provisions, Article 64 of the 

Boston Zoning Code. 

44. The Zoning Code for the City of Boston controls the density, massing and 

dimensional envelope for buildings in the Neighborhood Development Area of the South 

End Neighborhood District in several respects, including, among others, the following: 

A. the height of a building is limited to 70 feet; 

B. the ratio of building gross floor area to land area 
(the "floor area ratio" or "FAR") is limited to 2.0; 
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C. there must be at least 200 square feet of open space 
for each residential unit in the building; 

D. there must be a rear yard set back between the 
building's rear wall and the neighboring property of 
at least 20 feet; 

E. a conditional use permit is required for roof 
structures that are to be used for human habitation; 
and 

F. a conditional use permit is required for buildings 
located in a Groundwater Conservation Overlay 
District. 

A copy of Boston Zoning Code, Article 64, Table Dis attached as Exhibit M. See 

Boston Zoning Code, Article 32 as to the Groundwater Conservation Overlay District. 

45. Holland Development's proposed development of the property fails to 

comply with the limitations of the Zoning Code for the City of Boston in the following 

respects: 

A. the height of the project with the new residential 
penthouse addition is proposed to be 78 feet, 5 
inches and, therefore, exceeds the zoning height 
limit of 70 feet; 

B. the floor area ratio of the building and a new rear 
addition is 4.73 and therefore exceeds the allowable 
zoning floor area ratio of 2.0; 

C. the project does not provide 200 square feet of open 
space for each of the 18 new residential units, a 
total open space requirement of 3,600 square feet as 
required by the zoning code; 

D. the project, with the new rear addition fails to 
satisfy the Zoning Code minimum rear yard setback 
requirement of 20 feet; 

E. the roof top structures reqmre a conditional use 
pennit; and 

11 



App.417

F. the property lacks sufficient land for a groundwater 
recharge system and therefore fails to meet the 
requirements for a conditional use permit. 

46. The Board of Appeal granted the request for variances and conditional use 

permits and filed its decision with the Inspectional Services Department for the City of 

Boston on August 14, 2012. A copy of the Board of Appeal decision is attached hereto 

as Exhibit N. 

Harm to the Plaintiff 

47. The plaintiff is harmed by the excessive density of the project, by the lack 

of the required rear yard set back, by the excessive height of the project, and by the lack 

of required open space. 

48. The excessive density of the project will increase the number of residential 

abutters to plaintiffs property and will lead to conflicts between the plaintiff and the new 

residential abutters. The development of residential condominiums that upon infonnation 

and belief will range in price from several hundred thousand dollars to two million 

dollars or more will harm plaintiffs continued use of its prope1iy for manufacturing 

purposes as conflicts will inevitably arise between high end residential uses and 

manufacturing uses. 

49. The current uses of Plaintiffs property include manufacturing industrial 

monorails, cranes, hoists and winches. The excessive density of the Pergola Property will 

result in increased risk of complaints against Plaintiff regarding the ongoing 

manufacturing activities conducted on Plaintiffs property, activities that have been 

conducted there for more than thirty-five years. 
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50. The excessive density of the Pergola Property project will harm Plaintiff 

in its ongoing efforts to develop its property. The windows for at least eight of the 

residential condominiums will be located only approximately six feet from the property 

line between Pergola's Property and Plaintiff's property. The windows of those units 

would provide access to light, air and sweeping views of Boston over Plaintiffs Property 

in its present form and use. However, the development of Plaintiff's Property would 

result in the new residential abutters facing a brick wall or otherwise having their access 

to light, air and views of Boston dramatically decreased. The new residential abutters 

without doubt will be hostile to Plaintiff's redevelopment of its property and will lead to 

unnecessary litigation over Plaintiff's proposed redevelopment of its property. 

51. The excessive density of the proposed project on the Pergola Property will 

increase the risk of fire on plaintiff's property as a result of the proposal to puncture the • 

brick wall along plaintiffs property line and insert windows and balconies. 

52. The excessive density of the proposed project on the Pergola Property, 

including the creation of two penthouse rooftop structures and the placement of windows 

only six feet from Plaintiffs Property, banns Plaintiff by creating a risk that an eff01t will 

be made to re-zone Plaintiff's Property in an effort to protect the residential abutters' 

access to light, air and views. The creation, placement, and orientation of sight views 

over plaintiffs property constitute an effort by Holland Development and/or Pergola to 

force Plaintiff either (A) to create a street on Plaintiff's property along the property line 

of the property of the Plaintiff and the Pergola Property or (B) to create a set back on 

Plaintiffs Property to preserve access to light, air and views of the Pergola Property, both 

of which hann plaintiff by depriving plaintiff of a portion of its property. 
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53. Plaintiff is harmed by the grant of the va1iances for the Pergola Property 

as the variance from the open space and rear yard requirements result in an overcrowding 

of plaintiffs property. Plaintiffs ability to develop its property will be adversely 

affected by the overcrowding of the newly created condominiums on Pergola's Property. 

Plaintiffs ability to develop its property for residential uses is adversely affected by the 

lack of rear yard setback on the Pergola Property. Moreover, the lack of the required rear 

yard on the Pergola Property will result in an attempt to force Plaintiff to set back any 

residential development farther back from its property than would be required but for the 
,• 

overcrowding caused by the variances grant for the Pergola Property. 

54. Plaintiff is harmed by the grant of the variances for the Pergola Property 

as the variances will result in the creation of an overcrowded underground parking garage 

that will produce noise, smoke and odors that will impact the Plaintiffs property. 

55. Plaintiff is harmed by the excessive density of the project as the increased 

use of the Pergola's Property will generate significant amounts of trash and garbage and 

will produce odors and unsightly trash containers that will impact the Plaintiff's property. 

Neither the Pergola Defendants nor Holland Development has disclosed where the trash 

will be stored. The plans submitted by Holland Development to the Boston 

Redevelopment Authority do not disclose any details regarding the location of garbage 

and trash facilities. 

56. Plaintiff is harmed by the excessive density of the project as the plaintiff 

will be subject to increased noise, increased venting of hot and/or cold air onto plaintiff's 

property and increased encroachment of the rear yard due to increased mechanical and 

utility requirements of the project. 
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57. Plaintiff is harmed by the grant of the variance because it is designed to 

force the plaintiff to give up rights it has to redevelop its property and has as its goal of 

forcing the Plaintiff to give up a portion of its property in order to create a street from 

Harrison A venue to Washington Street between the Plaintiffs property and the Pergola 

Property. 

58. Plaintiff is hanned by the grant of a variance from the height limits as the 

variance will allow excessive density and overcrowding of Pergola's Property; the 

resultant excessive density and overcrowding harms the plaintiff. 

CLAIMS FOR RELIEF 

COUNTI 

(The Board of Appeal Failed to Make 
the Requisite Findings of Fact) 

59. The plaintiff restates and re-alleges as fully set forth the allegations from 

the paragraphs set forth above. 

60. The Board of Appeal's decision granting variances is in error oflaw, an 

abuse of discretion, and arbitrary and capricious. 

61. Section 7-3 of the Boston Zoning Code provides that the Board of Appeal 

may grant a variance as follows: 

" ... only if it finds that all of the following conditions are met: 

(a) That there are special circumstances or 
conditions, fully described in the findings, 
applying to the land or structure for which 
the variance is sought (such as, but not 
limited to, the exceptional narrowness, 
shallowness, or shape of the lot, or 
exceptional topographical conditions 
thereof) which circumstances or conditions 
are peculiar to such land or structure but not 
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the neighborhood, and that said 
circumstances or conditions are peculiar to 
such land or structure but the neighborhood, 
and that said circumstances or conditions 
are such that the application of the 
provisions of this code would deprive the 
appellant of the reasonable use of such land 
or structure; 

(b) That, for reasons of practical difficulty 
and demonstrable and substantial 
hardship fully described in the findings, 
the granting of the variance is necessary for 
the reasonable use of the land or structure 
and that the variance as granted by the Board 
is the mmnnum variance that will 
accomplish this purpose; 

( c) That the granting of the variance will be in 
hannony with the general purpose and intent 
of this code, and will not be injurious to the 
neighborhood or otherwise detrimental to 
the public welfare; and 

( d) That, if the variance is for a Development 
Impact Project, as defined in Section 8-B-7, 
the applicant shall have complied with the 
Development Impact Project Exaction 
Requirements set forth in section 80B-7.3, 
except if such variance is for a deviation 
from said requirements. 

In determining its findings, the Board of Appeal 
shall take into account (1) the number of persons 
residing or working upon such land or in such 
structure; (2) the character and use of adjoining lots 
and those in the neighborhood; and (3) traffic 
conditions in the neighborhood." 
(Emphasis added) 

62. The Board of Appeal failed to make, and its deci;;ion failed to contain, 

substantive findings of fact and, instead, its decision only repeated the criteria for a 

variance contained in the Boston Zoning Code in a conclusory manner and for this reason 

the decision granting the variance is invalid. 
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COUNT II 

(Pergola and Holland Development Fail to 
Satisfy the Substantive Requirements for a Variance) 

63. The plaintiff restates and re-alleges as fully set forth the allegations from 

the paragraphs set forth above. 

64. The Board of Appeal's decision granting variances is in error oflaw, an 

abuse of discretion, and arbitrary and capricious. 

65. St. 1956, § 665, § 9, as amended, provides, in part, as follows: 

"[The Board of Appeal] may authorize with respect 
to a particular parcel of land or to an existing 
building thereon a variance from the tenns of such 
zoning regulation where, owing to conditions 
especially affecting such parcel or such building, 
but not affecting generally the zoning district in 
which it is located, a literal enforcement of the 
provisions of such zoning regulation would involve 
substantial hardship to appellant, and where 
desirable relief may be granted without substantial 
detriment to the public good and without nullifying 
or substantially derogating from the intent and 
purpose of such zoning regulation, but not 
otherwise." 

66. Section 7-3 of the Boston Zoning Code provides that the Board of Appeal 

may grant a variance as follows: 

". . . only if it finds that all of the following 
conditions are met: 

(a) That there are special 
circumstances or conditions, fully 
described in the findings, applying to the 
land or structure for which the variance is 
sought (such as, but not limited to, the 
exceptional narrowness, shallowness, or 
shape of the lot, or exceptional 
topographical conditions thereof) which 
circumstances or conditions are peculiar to 
such land or structure but not the 
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neighborhood, and that said circumstances 
or conditions are peculiar to such land or 
structure but the neighborhood, and that 
said circumstances or conditions are such 
that the application of the provisions of this 
code would deprive the appellant of the 
reasonable use of such land or structure; 

(b) That, for reasons of 
practical difficulty and demonstrable and 
substantial hardship fully described in the 
fmdings, the granting of the variance is 
necessary for the reasonable use of the land 
or structure and that the variance as granted 
by the Board is the minimum variance that 
will accomplish this purpose; 

(c) That the granting of the 
variance will be in harmony with the general 
purpose and intent of this code, and will not 
be injurious to the neighborhood or 
otherwise detrimental to the public welfare; 
and 

( d) That, if the variance is for a 
Development Impact Project, as defined in 
Section 8-B-7, the applicant shall have 
complied with the Development Impact 
Project Exaction Requirements set forth in 
section 80B-7.3, except such variance is 
for a deviation from said requirements. 

In determining its findings, the Board of 
Appeal shall take into account (I) the number of 
persons residing or working upon such land or in 
such structure; (2) the character and use of 
adjoining lots and those in the neighborhood; and 
(3) traffic conditions in the neighborhood." 
(Emphasis added) 

67. Neither Holland Development nor Pergola met the requirements for a 

variance and for this reason the decision of the Board of Appeal granting the variance is 

invalid and should be reversed. 

68. There are no special circumstances or conditions applying to the land or 

structure for which the variance is sought (such as, but not limited to, the exceptional 
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narrowness, shallowness, or shape of the lot, or exceptional topographical conditions 

thereof) which circumstances or conditions are peculiar to such land or structure but not 

the neighborhood. 

69. The Pergola's lot is regularly shaped and improved by a five story brick 

structure that has been in use for many years. 

70. Application of the provisions of Boston Zoning Code would not deprive 

the appellant of the reasonable use of such land or structure. 

71. The Boston Zoning Code was only recently rewritten for this district, after 

a substantial public process. Granting variances for a project that adds height and 

density, reduces setbacks, and reduces open space requirements of the Boston Zoning 

Code in the face of recently enacted neighborhood zoning is arbitrary and capricious and 

an abuse of discretion. 

72. Holland Development and Pergola have not shown that for reasons of 

practical difficulty and demonstrable and substantial hardship, the granting of the 

numerous variances is necessary for the reasonable use of the land or structure and that 

the variances as granted by the Board of Appeal are the minimum variances that will 

accomplish this purpose. The request for the variances arises from the new zoning 

violations created by the aggressive increases in height and density, reduction of 

setbacks, and open space requirements proposed by Holland Development. 

73. The variances are designed to maximize the profits for Holland 

Development. The variances are not the minimum variances required to allow reasonable 

use of the property. See Boston Zoning Code,§ 7-3 (requiring that variances be the 

"minimum variance" necessary for the "reasonable use of the land or structure"). 
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74. The granting of the variances is not in harmony with the general purpose 

and intent of the Boston Zoning Code, and will be injurious to the neighborhood and/or 

otherwise detrimental to the public welfare 

75. The sidewall of Pergola's Property that abuts Plaintiffs Property is built 

to the property line. This sidewall is completely bricked over and has no windows. See 

Exhibits G, H, and I. 

76. Holland Development proposes to create new window penetrations in the 

sidewall of the Pergola building to enable Holland to shoehorn additional residential units 

into newly created windowless space. The windows would look over the roof of 

plaintiffs present property, which is a single story building. 

77. The Plaintiffs ability to develop its Property in the future is adversely 

affected by the placement of windows at the property line that overlook Plaintiffs 

Property. When Plaintiff develops its Property, the placement of the windows would 

mean either that a wall erected along the property line but extending vertically above the 

current first floor would block the windows that Holland Development proposes to install 

or, alternatively, would require that Plaintiff set back its building from the side property 

line depriving Plaintiff of valuable development opportunities. 

78. In the event Plaintiff sought to build vertically above the existing wall, 

Plaintiff will face the prospect of objections from, and litigation with, the occupants of 

the condominium units in Pergola's building that will have their windows blocked. 

Alternatively, if the Plaintiff erects a building set back from the Pergola's building, 

Plaintiff will be surrendering valuable land that could be built upon and, may in any 
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event, face objections and litigation from the abutters that the set back is insufficient to 

protect their interests. 

79. The increase in density of the Holland project adversely affects the value 

of Plaintiff's Property and adversely affects Plaintiff's ability to develop its Property. 

80. The failure of the Holland Development's project to meet the requirement 

of the Zoning Code results from the Holland Development's proposal to maximize new 

residential units and it will overload open space and existing buffers. Moreover, the 

resulting increased density and use of the Holland project will adversely affect Plaintiff's 

ability to develop its Property and will excessively increase the noise, congestion and 

traffic in the area. 

81. The height of the Holland project materially exceeds the allowed limit 

under the Zoning Code as a result of the proposed new residential penthouses. The new 

roof top structures will further add to the excessive density and overly intensive use of 

the Holland project. The increased density will adversely affect Plaintiff's ability to 

develop its Property. 

82. The rear yard of the Holland project also fails to meet the requirements of 

the Boston Zoning Code as a result of a new rear addition proposed by Holland. The 

failure to meet the rear yard requirements of the Zoning Code adversely affects Plaintiff. 

83. The rear yard requirement is intended to provide a buffer between 

Plaintiff's Property and Pergola's Property. The variance would reduce the required 

buffer in order to allow Holland Development to expand the building on the Pergola 

Property and would adversely affect plaintiff. 
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84. The granting of the variances is not required to enable the reasonable use 

of the Pergola Property. Application of the Boston Zoning Code without providing the 

requested variances would not deprive Holland Development and 477 Harrison Ave., 

LLC of the reasonable use of the land and structure. 

85. The granting of the variances is not in hannony with the general purpose 

and intent of the Boston Zoning Code and will be injurious to the neighborhood and 

detrimental to the public welfare. 

86. The Board of Appeal's decision is in error of law, an abuse of discretion, 

and arbitrary and capricious as Pergola does not satisfy the substantive requirements for 

the numerous variances granted. 

COUNT III 

{Pergola and Holland Development Fail to 
Satisfy the Requirements for a 

Conditional Use Permit for the Roof Top Structures) 

87. The plaintiff restates and re-alleges as fully set forth the allegations from 

the paragraphs set forth above. 

88. The grant of a conditional use permit for the roof top condominium units 

depends on the grant of the variances at issue in this case. As the Board of Appeal's 

decision granting variances to Pergola and Holland Development is in error, both 

procedurally and substantively, as set forth in Counts I and II above, the grant of the 

conditional use pennit for a roof top structure for human occupancy is in error oflaw, an 

abuse of discretion, and arbitrary and capricious and should be reversed. 

Wherefore, the plaintiff JACE Boston, LLC requests that the Court grant it the 

following relief: 

22 



App.428

1. Reverse and annul the decision of the Board of Appeal granting variances 

and conditional use permit to the defendants Holland Development, LLC 

and Vincent M. Pergola and Joseph J. Pergola, as trustees of Pergola 

Nominee Trust; 

2. award the Plaintiff its costs; and 

3. grant Plaintiff such other and different relief to which it may be entitled. 

Dated: August 29, 2012 

Respectfully submitted, 

JACE BOSTON, LLC 
by its attorneys, 

M rk S. Funnan (B # 181680) 
J D. Stuebing ( 0# 483800) 
TARLOW, BREED, HART &RODGERS, P.C. 
101 Huntington A venue 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
Facsimile: (617) 261-7673 
mfurman@tbhr-law.com 
j stuebing@tbhr-law.com 
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·-

COMMON\VEALTH OFMASSACHUSEITS 
TRtALC0URT 

SUFFOLK, SS SUPER.1O!1. COUR.T DEPT. 
ClVILACTlONNO. 2012-03241-C 

JACE BOSTON, LLC, 
Plaintiff, 

V , 

BOARD OF APPEAL OF THE * 
CITY OF BOSTON; ,i, 

vtNCllNT M. PERGOLA a11d "' 
JOSEPH J. PEl(.OOLA, in their * 

' "-.I capacity as b:ustees of * 
PBRGOLA NOMINEE TRUST; • :.JI 
HOLLA.'i\ID DBV.BLOPl\IBNT, LLC;* 
and 4-77 HARRJSON AVE., LLC1 * 

..,._; 

le Detendrmt!l. * 

The parties horehy agree t<i the entry of judgment as follows: 

L 

2. 

Subject to the reservation. of rights cont&ined in piimgraphs 2, 3, 4 an.cl 5 
below; as a result of abandoning building pmt ,wplication number 
ALTl 1831, Vincent M. P~rgoln. and Joseph J. Pergola, in th~ir oopacity us 
trustees of Pergola Nominee Trust, Holland Development, LLC and 477 
Harrison Ave., LLC, fur themselves and 1heirrespec1ive suooessora Md 
assigl1s (individually and coUeetively "Holland'!), hereby exp,·ossly Md 
lrtevooably waiv~, abandon, forfeit:, forego and Nlleasej alt varlancas, 
conditional use pennissions and any and. all other righta nnd reiliof granted 
by or untlet the Deciaio11 .of the Bt>ard of Appeal of the City ofBostcm 
dated July 24, 2012, a copy ofw})ich is almched hw~o as Exhibit A, in 
regard to 4'77-481 Harrison Avenlle, Boston, Mns9aohusetts, Ward 3, 
BZC~3 l8S7, Pennit # ALT118831 (the "ZBA. Decision"). Asa result of 
such irrevooable waiver mid aband0Il.ll1cnt, the ZBA Decision, incbtding 
all r.ight!I ond rcHd granted thereby1 is hereby Ys.cated and is and shall be 
ofno tbrce or effect 

Hollimd re.11t:Ms th~ right ro seek at any time ftom the City of'Doston 
1nspectiona1 Services Dapartment and/or tho Bollton Red~velopmeiit 

Jt.!OOME.MT EN'l'i1~!!0 ON 00~1·_ J:, l •<a, __ ,...,:ztJL;.t 
PUH&IJANf 'fO 'TMf: f•'f:,IVi~IOl.~t m'M;;,~j~. R, Qil. P.t:-i!a}~ "• .t .1 
ANO iliOT(Je; r:l¼;f•4i) T(l F'J:..~f;'II!!~ H,ris(:N,[T "it'.1T}~ f:''k~~ 
VlalON~ Of' MASS. B, C',11/. P. 7'ri<I} Alll FOU.OWl'.f • .• • •• 

-~· 

EXHIBIT 

J34 

NO'fi(e~ n-g .. ,s 
Vf\SJ: 
JDS 
K~G 
J~FK. 
n\L 
Ai.G 
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Authority, and any other City department or agency with jurisdiction over 
building propo9als in this South Bnd (a) tho smne relief pr~vioualy 
requested and{ or (b) any other relief. 1 ACE Boston, LLC for itself and its 
succeSBors and.assigrur(indMdually and collc1,'tl.voly "JACB11

) rcmve:s the 
light to objeot and oballenge 8UOh pennit and/or zoning relief (whether it is 
relief previously requested or any other relief), and reserves all rights of 

. appeal exoopt as stated in ParaQraph 6. 

,., JACB and Holland each res6l'Vo their rights to object to and/or appeal from 
any pending, i88Ued, or t\Jturo building permit applications and/or 2:oning 
relief except as stated in Paragraph 6, 

41, JACB and Holland each also reserve all rights, claims, relief and dofenses 
which have been or may in the future be asserted in tht, separate pending 
litigation entitled JACE Boston, LLC v. Holland Dsvelopmsnt, LLC and 
477 Harrison Ave .. LLC, Civil Action No. 13-2167-H (SufihlkSuperlor 
Comt), which i8 not the supjeot of this Agreement for Judgment. 

Sit This Agreement for Judgment wm hl.\Ve no preclusive effect as to aay 
request by Holland for a buillling po.rmit pending as of Ootober 91 2013, 
any future request by Holland for a building permit and/or zonhtg relief, 
and/or any future appeal of any of the foregoing by JACB e,ccept na stated 
in Paragraph 6. 

6,, JACE hereby expressly and irrevocably waives, abandons, forfeits, 
forgoes, ud releases any rlgb.t(s) to oppose, object to1 or appeal the 
issuance of an Article 32 Conditionul Use Pennit for tho building pennit 
application oumm.tly pendin& AL 1282744, that is subject to ZBA 
approval. JACE hereby expressly IeServes the rlght(s) to oppose, object 
to, and appeal all other portions of building pennit application 
ALT282744, 

7~ This Judgment ia not, and shall not be construed as, a. judgment on tho 
merits. 

a. .Bnoh party to bear bis or its own attorneys fees and costs. 

9,-,. Each pmy waives all rights to appeal fhis Agreement for Judgment. 
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Dated::_ 

JACE BOSTON, LLC 
by its attorneys, 

Mark Furman '(BBO # 181680} 
John D. Stuebing (BBO# 483800) 
TARLOW, BRBBD1 HART & RODCJBP.S, P .C. 
101 H-wttington Avenue 
Prudential Center 
Bosto11t MA 02199 
Telephone: (617) 218~2000 
Facsimile: {617) 261-7673 
E-mail: mtbnnaa@tbhr-law.com 
E-mail: jstuebing@tbhr-law.com 

Andrew 13. Gofoboy (BBO 663514 
Dunbar Law, P,C. 
197 Portland Street, 51b Floor 
Boston, MA 02114 
Telephone: (617) 244•3550 
E-maU: goloboy@dunbarlawpc.com 

(V. 

{!!:rlt:;; '' • ~ ,A,•t~•y "'.,1 -~ .-:, 

~enoJa52877) ·' •·til', -~· 
LaCaasll La.w, LLC 
75 Axlington Street s.,,;,.,._ -'0u 
Boston, -MA 02116 
Telephone: (617) 6.05-2767 
B-mail: ma.rc@lacasselaw.com 
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N-"1!-"'11 
Dated: ~r _, 2013 

Dated: 

BOARD OF APPEAL OF THE CITY OF 
BOSTON, 
By its attorney, 
William F. Sinnott, 
Oorpo~on Counsel, 

Kbvin. Q, : •• l)rr-(dim:(BBO# 662648) 
Assistant Corporation co,msel 
City of Boston Law Departm0:nt 
City Han Room 615 
Boston, MA 02201 
Telephone: (617) 63SM4038 
E-mail: kevin.conidan@cityotboston.gov 

VINCENT M. PERGOLA and 
JOSEPH J. PEROOLAi in their capacity 
as trustees of PERGOLA NOMINEE 
TRUS'f, 
by their , 

f ..,. . 
. •: ;~~. 

John.. F llug' ~eri ·1:a : • 
f • ei ~, ...... 

Looney & Grossman, LLP 
101 An:h Street 
Boston, MA 02110 
Tolephone: (617) 951-2800 
Facsimile: (617) 951-2819 
E-mail: jruggieri.@lgllp.co:m 
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.,.,,,..,,,. ..... -ll'l',,14.,....QI .... _ .. ~ 

• • . IRm f] J 
Commonwealth of Massachusetts 

County of Suffolk 
The Superior Court 3 4 

' n•+ic;+rse-♦'\MWt ~ CIVIL DOCKET# SUCV2013-02167 

... 

s 
s 
& 

---

Jace Boston LLC, 
Plaintiff{s) 

vs. 
Holland Development LLC, 477 Harrison Ave LLC, 

Defendant(s) 

JUDGMENT ON FINDING OF THE COURT 

EXHIBIT 

I 3s-

This action came on for Jury Waive Trial before the Court, Garry V. lnge11 

Justice, presiding, and the issues having been duly tried, and finding having been 
rendered, 

It is ORDERED and ADJUDGED: . 
For the foregoing reasons set out in the Findings of Fact, Ruling of Law and Order of 

Judgment entered by the Court on September 9, 2014. Judgment shall enter for the 
plaintiff, and a declaration is hereby issued in plaintiff's favor, setting forth that (a) the 
Indenture and Agreement creates an affirmative easement in favor of the JACE Boston 
Property; (b)the garage building described in the Indenture and Agreement remains 
standing on the JACE Boston Property today; (c)JACE Boston, and its successors and 
assigns, has the right to tie unto and use for support the northeasterly wall of the 
building located on 477 Harrison Avenue up to two stories or a maximum height of 
34 feet measured from the line of the curbstone at the corner of Harrison Avenue and 
Perry Street as it existed in 1926 i.e.,49.38 feet above Boston City Base; (d)the right of 
JACE Boston, and that of its successors and assigns, to tie unto and use for support 
the northeasterly wall of the building located on 477 Harrison Avenue up to a height Of 
34 feet measured from the line of the curbstone at the comer of Harrison Avenue and 
Perry Street as it existed in 1926 remains in existence, irrespective of whether it is 
exercised, until such time the building on the JACE Boston Property no longer remains 
standing; (e) the easement created by the Indenture and Agreement has not been 
extinguished, whether by abandonment or operation of law; and (f) defendants shall 
not take any action to demolish the northeasterly wall of the building on 477 Harrison 
Avenue below 49.38 feet, measured from Boston, City Base.(see Findings of 
Fact, Ruling of Law and Order of Judgment entered by the Court (lnge,J.,) on 
September 8, 2014.). 

Dated at Boston, Massachusetts this 10th day of September, 2014. 
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(~~~~~) 
COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK,ss SUPERIOR COURT 
J CIVIL ACTION NO.: 13-2167-H 

JACE BOSTON, LLC 

v. 

477 HARRISON A VENUE, LLC & anotber1 

FINDINGS OF FACT, RULINGS OF LAW AND ORDER OF JUDGMENT 

INTRODUCTION 

The plaintiff, JACE BOSTON LLC (JACE) has brought this action seeking a 

declaratory statement of its rights under an Indenture and Agreement recorded in the Suffolk 

Registry of Deeds, to tie unto and obtain support from the wall of a building located in the south 

end of Boston at 477 Harrison A venue. 

Based on the credible evidence admitted at this jury-waived trial the court makes the 

following findings of fact. 

FINDINGS OF FACT 

JACE Boston is a limited liability company managed by Arthur Leon. Since 1975, Arthur 

Leon and his father, Elias Leon, and then Arthur Leon, individually, and presently JACE Boston, 

LLC have owned real estate in Boston consisting of an approximately 61,000 square foot lot with 

frontage on Washington Street, Perry Street, Harrison Avenue and Savoy Street. 

In 2012, 477 Harrison Avenue, LLC purchased 477- 481 Harrison Avenue, Boston, MA 

and the building located on it (:'477 Harrison Avenue") and is the current record owner. JACE is 

1Holland Development, LLC 
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the owner of an abutting parcel known as 1234 Washington Street. The manager of 477 Harrison 

A venue is Holland Development. LLC. 

The Indenture and Agreement is dated June 28, 1926 and was recorded on December 

28, 1926, in Book 4863, Pages l 65-167 of the Suffolk Registry of Deeds. The fudenturc and 

Agreement is by and between Robert Jordan, William 0. Taylor and Edward J. McClennen, as 

trustees under the will of Eben D. Jordan, (the "Jordan Trustees") and Joseph Pearlstein, Joseph 

A. Levin, David Pearlstein, Harry Zanditon, !sane Glaser, Nll'Jlan U!Jian, and Henry L Morrison 

as trustees of lbe Savoy Realty Trust (the "Savoy Trustees"). 

Under the Indenture and Agreement, the Jordan Trustees granted the Savoy Trustees and 

their heirs, successors and assigns, "the right and easement, which shall endure so long as the 

garage building now in process of erection on said land of said 'Trustees of the Savoy Realty 

Trusf shall star.d; to tie unto and to use for support of said garage building the northeasterly wall 

(including the foundation thereof) of the stable now standing on said land of said • Jordan 

Trostees' to a height not exceeding two stories nor more than thfrty-four feet above the line of the 

present curbstone at the westerly corner of Harrison A venue and Perry Street.,. 

In turn the Savoy Trustees granted, inter alia, pennission to the Jordan Trustees to 

continue ID use the wall and foundation that was encroaching on the Savoy Trustees~ property,) 

Defendant 477 Harrison Avenue is the successor in interest to the Jordan Trustees, JACE 

Boston is ihe successor in interest to the Savoy Trustees. 

1n 1926, an application for a building permit was submitted to the City of Boston by 

2 In splitting up parcels, Jordan's property somehow ended up under Savoy's property 
leaving Savoy's property, 1234 WashingWn Street, with only three walls. 
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Savoy Realty Trust to construct a reinforced concrete building at 1234-1276 Washington Street, 

including Perry Street, 471 Harrison Avenue and 14 Savoy Street. The building was to be used as 

a public garage and stores. 

On April 12, 1926, zoning approval was issued for the construction of the garage and 

stores on the property of the Savoy Realty Trust, according to the records of the City of Boston's 

Inspectional Services Department. 

As of April 19, 1926, the 1926 Plans provided for the construction of a five-story 

building. On May 4, 1926, the City of Boston approved an application to build the concrete 

caissons for the public garage and stores and on May 6, 1926 powing concrete for the caissons 

commenced. 

However, as of May 18, 1926, the 1926 Plans had been revised to provide for a single 

story building. On May 22, 1926, the 1926 Plans to construct the garage and stores were 

approved and on June 2, 1926 a building permit was issued for the construction of the garage and 

stores. 

The Indenture and Agreement is in the chain of title of both the real estate of 4 77 

Harrison Avenue, LLC located at 477-481 Harrison Avenue and the JACE Boston Property. 

The building that is currently located at 477 Harrison Avenue and owned by 477 Harrison 

Ave., LLC is the "stable now standing on said land of the Jordan Trustees" referenced in the 

1926 Indenture and Agreement. 

The northeasterly wall of the building on 477 Harrison Avenue that abuts the JACE 

Boston Property, i.e., the wall that is the subject of the Indenture and Agreement, had been a five­

stoiy solid brick wall with no windows for almost 90 years up to 2014. Beams in the building on 

3 
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JACE Boston's Property are tied into that wall. 

4 77 Harrison A venue, LLC and Holland Development, LLC are in the process of 

converting the building at 477 Harrison Avenue from a solely commercial use to mixed use 

consisting of I 2 residential units, 1 commercial space and 20 underground parking spaces. The 

plans provide for residential units on floors 2-5 of the building at 477 Harrison Avenue to have 

windows that overlook the JACE Boston Property. 

477 Harrison Avenue, LLC intends to demolish the majority of the length of the 

northeasterly wall on floors 2-5 of the building at 477 Harrison Avenue. The majority oft.he 

northeasterly wall on floors 3-5 of the building bas already been demolished. 

Defendants intend to construct a new wall that will be reconstructed at distances of 5 and 

10 feet from the property line in the areas in which the wall is demolished. In locations where 

there are balconies, the new northeasterly wall will be 10 feet from the property line; where there 

are no balconies, the new northeasterly wall will be 5 feet from the property line. 477 Harrison 

Avenue, LLC intends to demolish the majority of the length of the northeasterly wall between 

approximately 3 feet above the roof of the JACE Boston Property and 49.38 feet above Boston 

City Base. 

The Same Building 

The court credits the testimony of Code Consultant and Structural Engineer Norton 

Remmer who performed an inspection of the building's interior and exterior and opined that 

based on the fact that the construction and details were identical, many of the dimensions are 

identical, as is the structme, that the JACE building today is the same building as the one 

constructed in 1926. Likewise the court credited the testimony of Construction Consultant Evan 

4 
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Hankin who examined the plans and testified that the structural elements shown in the plans 

matched up with what exists at the site currently. The court also considered probative on the 

issue of whether this was the same building, the absence of any demolition permits among the 

records of the City of Boston's Inspectional Services department that authorized the demolition 

of the building located at 1234 Washington Street since June 28, 1926, 

Furthermore on the issue of harm, the court accepts as credible Mr. Remmer's opinion 

that the removal of the wall dOwn to the three-foot level would eliminate the ability to tie the 

beams into the wall, and the testimony of Structural Engineer Evan Hankin that the proposal to 

take down more of the wall would adversely affect the remaining portion of the wall through a 

process called elastic rebound. 

RULINGS OF LAW 

Abandonment 

Abandonment is a question of intention. Sind.Ier v. William M. Bailey Co. 348 Mass. 589, 

592, citing Desotell v. Szczygiel, 338 Mass. 153, 158. It can be shown by acts indicating an 

intention never again to make use of the easement in question. Id. The abandonment of an 

easement could not be shown merely from nonuse by the dominant owners for many years 

"coupled with their failure to clear the right of way of its natural cover of trees and brush. "Id. 

The existence of a dump located on the way was not shown to interfere with the use of the way or 

to have such an appearance of permanence as to create a doubt regarding the continued existence 

of the easement. Id. at 159-160. 

An easement is abandoned when its beneficiaries have relinquished their right to use the 
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easement. Caterv. Bednarek, 462 Mass 523,529 (2012) citing Restatement (Third) of Property 

(Servitudes). An easement may be proclaimed abandoned if evidence shows "intention [by the 

dominant] estate never again to make use of the easement in question." Sindler v. William H. 

Bailey, Co., 348 Mass. 589,592 (1965). 

The court agrees with the plaintiff that the defendants have failed to meet their 

burden of showing that JACE and/or its predecessors have pursued any course of action that 

"conclusively and unequivocally manifest D either a present intent to relinquish the easement or a 

purpose inconsistent with its further existence." Lasell College v. Leonard 32 Mass. App. Ct. 

383, 390 (1992) quoting Dubinsky v. Cama, 261 Mass. at 57. 

Is the Indenture and Agreement Ambiguous? 

The issue of whether a contract is ambiguous is a question of law for a court to determine. 

Berkowitz v. President & Fellows of Harvard College. 58 Mass. App. Ct. 262, 270 (2003). 

"Genuine ambiguity requires language 'susceptible of more than one meaning [so that] 

reasonably intelligent persons would differ as to which meaning is the proper one.'' Basic Tech. 

Co. v. Amazon.com, Inc., 71 Mass. App. Ct. 29, 36-37 (2008), quoting Quinn v. Mar-Lees 

Seafood. LLC, 69 Mass. App. Ct. 688, 695 (2007) (alternation in original). A contract is "not 

ambiguous simply because the parties have developed different interpretations of' its terms. Id. 

at 36. 

Here, both parties contend that the language of the Indenture and Agreement is 

unambiguous. This appears to be correct. While the parties have different interpretations of the 

Indenture and Agreement, its plain language does not appear to be susceptible of more than one 
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meaning. See id. at 36-37. 

Interpretation of Indenture and Agreement 

"The basic principle governing the interpretation of [easements] is that their meaning, 

derived from the presumed intent of the granter, is to be ascertained from the words used in the 

written instrument, construed when necessary in the light of the attendant circumstances." 

Shefte! v. Lebel, 44 Mass. App. Ct. 175, 179 (1998); see Patterson v. Paul, 448 Mass. 658,665 

(2007). All of the words and phrases of the easement "should, if possible, be given meaning, and 

that none should be treated as surplusage if any other construction is rationally possible." 

Computer Sys. of Am., Inc. v. Western Reserve Life Assurance Co., 19 Mass. App. Ct. 430,437 

(1985). 

The plaintiff argues that the Indenture and Agreement allows it, as the successor of the 

Savoy Trustees, to "tie unto" the defendants' property at 477 Harrison Avenue, which the parties 

agree is the stable of the Jordan Trustees, up to a maximum height of two stories or thirty four 

feet from the curbstone so long as the garage building that was in the process of being erected in 

1926 is still standing. The plaintiff interprets the easement to mean that as long as the garage in 

question is standing, the easement permits the garage to tie unto 477 Harrison Avenue up to the 

maximum allowed height in perpetuity. As such, the plaintiff argues that the easement allows for 

future expansion of the garage and for the new addition to tie unto the defendants' building up to 

thirty four feet from the curb. Thus, the plaintiff interprets the referenced thirty four feet to be 

the scope of the easement so long as the easement is valid. 

In contrast, the defendants argue for a more narrow interpretation of the easement. The 

defendants contend that the easement allowed the garage being constructed in 1926 to tie unto 

7 
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477 Harrison Avenue up to a maximum elevation of thirty four feet. Once construction was 

completed, the defendants contend, the right to tie unto 477 Harrison Avenue at a higher 

elevation ended, 

The defendants also interpret the easement's height restriction to describe the maximum 

height that the garage could tie unto 477 Harrison A venue at its construction in 1926, and not the 

scope of the easement. For support, the defendants rely on Johnson v. K.innicutt, 56 Mass. 153 

(1848). The Johnson case concerned the width of an easement over a private way. Id. at 156. 

The easement in question granted the plaintiff the "right of passing and repassing over the space 

of twenty feet between the west wall of the store and the eastern line of the ... granted 

premises." Id. The Court found that the words "'the space of twenty feet between' ... [did] not 

describe the limits of the way granted ... [but rather, indicated] the grant of a convenient way, 

within those limits, adapted to the convenient use and enjoyment of the land granted .... " Id. at 

157. Thus, the Court concluded that the easement granted the plaintiff a convenient way over the 

area and that the defendant could obstruct portions of the easement so long as the plaintiff 

retained a convenient passage. See id. Similarly, the defendants argue that the words "a height 

not exceeding two stories nor more than thirty four feet" merely indicates the grant of the right to 

tie unto the 477 Harrison Avenue within specified limits. 

It is arguable that the defendants' interpretation of the easement is correct The easement 

specifically refers to "the garage building now in process of erection." It is thus clear that the 

garage was in the process of being erected at the time the Indenture and Agreement was drafted. 

It is conceivable that the parties to the Indenture and Agreement intended to allow the garage to 

tie unto 477 Harrison Avenue up to a limited elevation, and that once the garage was erected, the 

8 
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garage could then tie unto 4 77 Harrison A venue at that height until it was demolished. 

Therefore, it could be inferred that the words "the garage building now in process of erection" 

signal an intent to limit the height of the easement to the elevation of the garage as it existed at its 

completion in 1926. 

Furthermore, if this court were to follow the reasoning of the Court in Johnson, it appears 

that the language of the Indenture and Agreement that grants the right to tie unto 4 77 Harrison 

A venue "to a height not exceeding two stories nor more than thirty four feet" does not describe 

the limits of the easement, but rather, describes a grant to tie Wlto the building within the 

articulated limits. See id. Contrast New York Cent. RR. Co. v. Ayer, 239 Mass. 70, 74-76 

(1921) (where the easement provided that "a strip of land twenty [20] feet wide on and along the 

southerly and westerly sides of the granted premises shall be forever kept open for a passageway 

and for light and air and drainage," the Court concluded that "the words of the grant and 

reservation import an intent of the parties that the entire passageway and not a convenient part of 

it shall be subject to an easement"). This supports the defendants1 contention that the grantor of 

the easement in question intended to allow the Savoy Trustees to build a garage in 1926 and tie 

that garage unto its wall up to thirty four feet from the curb. 

However, while the defendants1 interpretation is not without merit, the plaintiff likely 

offers the more sound interpretation of the plain language of the easement. As a preliminary 

matter, the defendants' predecessor granted the easement, and therefore, its language must be 

construed against the defendants. See Estes v. DeMello, 61 Mass. App. Ct. 638,624 (2004) ("[i]t 

is a rule in the construction of deeds, that the language, being the language of the granter, is to be 

construed most strongly against him." [alteration in original]). Here, the plain language of the 
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Indenture and Agreement expressly granted the Savoy Trustees the right to tie unto 477 Harrison 

Avenue to a height not exceeding thirty-four feet from the curbstone so long as the garage in 

question is standing. Toe easement contains no express time limit as to when the Savoy 

Trustees, or their successors, had to utilize the easement and there is no express language 

prohibiting a future addition to the garage. The plaintiff correctly points out that if the parties to 

the Indenture and Agreement intended to limit the scope of the easement to the height of the 

garage as constructed in 1926, they could have expressly included such a restriction in the 

easement. Further, the language "the garage building now in process of erection" can easily be 

read as identifying the specific garage referenced in the easement. In short, the defendants' 

interpretation requires the court to read restrictive language into the easement that could have 

been expressly included but was not. 

Moreover, the Johnson case concerned an easement for a convenient right of way, which 

is distinguishable from the right to tie unto a wall for support. The right to tie unto a wall for 

support up to a specific height is not as open ended or flexible as the concept of a convenient 

right of way. 

IO 
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ORDER OF JUDGMENT 

For the foregoing reasons, judgment shall enter for the plaintiff, and a declaration is 

hereby issued in plaintiff's favor, setting forth that (a) the Indenture and Agreement creates an 

affinriative easement in favor of the JACE Boston Property; (b) the garage building described in 

the Indenture and Agreement remains standing on the JACE Boston Property today; (c) JACE 

Boston, and its successors and assigns, has the right to tie unto and use for support the 

northeasterly wall of the building located on 477 Harrison Avenue up to two stories or a 

maximum height of 34 feet measured from the line of the curbstone at the comer of Harrison 

Avenue and Perry Street as it existed in 1926 i.e., 49.38 feet above Boston City Base; (d) the 

right of JACE Boston, and that of its successors and assigns, to tie unto and use for support the 

northeasterly wall of the building located on 477 Harrison Avenue up to a height of34 feet 

measured from the line of the curbstone at the corner of Hanison A venue and Perry Street as it 

existed in 1926 remains in existence, irrespective of whether it is exercised, until such time the 

building on the JACE Boston Property no longer remains standing; (e) the easement created by 

the Indenture and Agreement has not been extinguished, whether by abandonment or operation of 

law; and (f) defendants shall not take any action to demolish the northeasterly wall of the 

building on 477 Harrison A venue below 49.38 feet, measured from Boston City Base. 

September 8, 2014 
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CITY OF BOSTON 

BOARD OF APPEAL 
Of Pibe OFTHl! B©ARD 1QFAl?P-~k 

4714.81 If!11rris.on Ave .• Wtj!d.03 
BOA43577.9 
DAteofl:Ienmng: March 24, ~015 
e,pn:it; # ALT42973$ 
¥age: #2 

This .apg~l ~s p:ennlssie,n;JGJ• ~ort'sty}l~(a,: t~~ uu.l.t r.esidentiat p,enlhouse ,actdi:ti.cm .en the TQ:of 

of the. existin,a fi'ReilQzy-builditi:gWbfoh. is eurr.ent~ .comp~e.d t1ftnnrm·et~al -~pJ!,-';~ .UJt #le fit.st 
twe le~el5 m,Jd. r.eside.n.t~ ipace :on, the..remaihing t~,e [~vels. Toer-e ,is ah,-o an ,~1$tllig 
undergr.eund parlcing 1,iili1age, 

The o.pp.eat is netessarY as the: mqJieii~Cil: :fi4i~tVr~ires ~ltef 'from, th~ tet.m.s of" the Boston 
Zoning Code {Cod'e-), Tb:e :specific )t~lt~t requl:red. 111 furtherance of the p.r~p:os.e.d project fa as. 
follows: a variance for (I) eli'.c~sfve· fls:>~t w.~a tntio ,pu,rsuant tp Art. 154.1 !if[)~ (2) e)$;_c:essive 
height purs:aant to. Art. 64--H>{l ).; und (3): fosuffici""nt us.~le Cll)~n si;nie.e for ea.eh newJy f.!rea~ 
1.J!Ski'e-.itW· dwe!Ims unit pfflU«ntto. Art. '64-19~ Tnbl.e F"t fqqtt}ote J. i1he reli~f request.en also 
inefu(i~ :a e~nditi~n1;1.l tci:c. 'P.~mdt for. ;a r.1=~mii~e.a )"0'0t' stru91.Ut~ p,µtsuant to Art. 64~34, Tbe 
pro.p.o,sed residentfa:l use is aU~we.d its. ,c:;:f~f 4ll· me Neigliboihooo: Development Area [NDA J 
sub-district of tlie South End Neighbnrhooa J}.~tJ:ic.t as governed by Art. 6.4-18, Table B. 
Aecordingty, the relief requested relates s.olely tG- the dimensional aspects of the proposed 
project. 

The reque.sted reUti:fwilJ•per.mit cbo:sll-UG.tio.n t)fthI:ee p~w residential unit-s of m.uch needed 
residential housing in th!;: City of Boston. The- structure whleh is the--subject of this app~l was 
buil.t fot tbe..Jerdan Marsh Company. Carriages that. deli-Ye.red the departm~nt store's wares-were 
housed on ·the fir.st two floors. Hors.es were stabled abov.e on the third and tburth floors. Over 
time, that use ,vns. discontinued and the structure was later used for various ught industrial uses 
suoh as furniture upholstering. After purchase af the structure by the project proponent 1n July. 
2012., the building was the subject of an extensive ·renovation conducted pursuant to a building 
pennit i~sued as of right. The renovation ineh:med construetion of an unde:tground parking 
garage and conversion of the ground floor'nnd 'seoond floor to commercial space. Floors three~ 
four and five were converted to residential dwelling space. 

The existing structure sits on a lot of1and which is long and narrow, .unlike other lots 1n the block 
between Savoy and Perry S'treets, Harrison Aveaue ond Washington Streets. The. lot is 170.99 
foet fo lengt;h on the.northerly side. adjacent to property owned by Juce Boston. LLC~ imd 147 
teet 1n length on the southerly side, adjacent to property known as the 485 Harrison Avenue 
Condominium. The lot is approKimately 65 feet wide at the front on Harrison Avenue and 61 
feet wide at th~ rear lot line. The total lot area is 9.895 square feet according to the City <Jf 

Boston Assessing Department. 
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CITY OF BOSTON 

BOARD OF APPEAL 

471--48 l H11rrlson Ave., Ward 0.3 
B.OA43$7'79 
I;)~le' 9f H~aring: Marih'24~ z.0'15 
feri;l'ilt; # ALT42.97'.35 
Png~: #3 

D.ue.~ the h:t.nd:10ckcd:position of this long, nurrows.tructure·o-,1 'H.!lrri'$011 Ave.~ assh.own in the 
re~O:rd!i sj:11\i mat,s ofl~ Assessin.g li.wartment; tut4 {lie H>ng, rullTOW flqer plrtt@ r,,flbete.i:hitmg 
building, a s~tionot'thtttm:rth~~ter~bri.dk walffias 'been rembVed;.pursu.ant to a va1idly·1ssuer;l 
building per.mi~ and th.e tl~Qr..piat~s-9ir tl.oorsthr~,wough. nv.1t~eth!1¢k 5~10~' in order to create 
wiadp~ aoq bai~!i~etba~Jrom.~e,~ero .tQt Ifne. Without tlli11,newly cr,eate.d Iwfn.dow 
weir. thelpn~. natrQW ,tll'.'!Pt)?,liites oftlie ~xistifl:g"8truc~·4-:;e: wg:u,lg h'.Jve h,:4;1n i.Jl .. suited to 
res,ifi~nti.al \lS.t; ,<\;~·~:~µlt~tttre•¢t.¢ ot.¢:lnd •1r~t bu:ck oftJ:l~11orth~te1ly brick wall and floor 
plates on tl@ors ,fri.ree through five; :a s{gm·fia~tlqtlOUnt Qfgt:Oi,$ .fl!Yor weaofthe strucmre ·was 
lost. 

In order to rt,place the :gto.SS t1oor o,rea whklt was lost on tloors. three through five as a result of 
the cut out to .create thewin.dow well~ the proppu~nt seeks t0.replaee th,e,1ostt1oor area by 
constructing a modest sizqd:penfuouseadditian on,the root'of"the exi$tirtg !5tn.1<;ture. Th~ 
prop11s'e,d p.l,\ijtltoµse ndditic/n wili replace the square footage lost and penhit the creati9n of 
additional muehn~e;,ded.housJn,gln this nt:.ighb.orhoo~. I?nrkibgfor the·new residents of the new 
i-esidential units will be provi(!ed in the underground parking ,garnge. 

The proposed penthouse addition is lower in height than a similar penthouse: addition at the 
immediately adjacent property at 48:5 Harrison Ave. The propo.sed penthouse is set back from 
the front and re.ar edge oftlur build-ing; and with respect to the front of the btrilding, is situated 
behind an existin•g p~rape.t such that it is virtually not visible from the public way along Hat'rison 
Ave. The proposed penthouse requires the minimum variances necessary to accomplish this 
purpose. 

The creation of additional housing by reusing existing loft buildings. such as this prop~rty, is 
consistent with the long range planning tb:r this neighborhood which wiis conducted by the 
Boston Redevelopment Authority. The recently adopted Harriso1'1 Albany Corridor Strategic 
Plan, approved the BRA Boa.rd, refers to this part of the NOA zoning sub-district as the SOWA 
sub-area f tbr South c,f Washington]. According to the Strate,gic Plan, .. the area is n lively und 
eclectic mix of former induimial loft buildings, many now converted into arti$ts' work spuce and 
housing; as well as gallerie$, shops and restnurants primarily oriented to Harrison A venue and 
East Berkeley Street." The Strategic Plan sets forth the Vision Statement for rh~ SOW A area us 
follows: '·The SOWA sub~aren sht,ul<l maintain the feel ofa vibrant rnixoo~use neighborhood. 
Existing historic resources nnd industrial character should be preserved while fostering a diverse 
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CITY OF BOSTON 

BOARD OF APPEAL 
oi=i:;!t;E OF1HE BOARD OF AP.PEAL 

Decision of the· B:oard,ofl,\l')peal on the A:ppeul pf 

417-·48:t Hl,trrl$on Ave,~ Wtnti 03 
~o* 43fl779 
mat~ of Hearin~ March 24> 40 rs 
Rerm:ft: # AL:T4297JS 
P~e:e: #;4 

1-' ~·· • 

rooge ot\usesincluding·llo.using, c0mmercfal1 artist space .and ·str!ltegi.PtJJly l9c~te;:c.i .re.tail.·· The 
pro~ed pen1:h9wi;e,a4d.itton to <;:r~~¢. ~4fiitieual hp.using in the n~ighb'orliood is entireiy 
~a~i;s.tent·w1ili th~:S,{Hils. .qf tlte,S.tr~tesfc Fl&L 

With resr,ectro the cqnditfort~ usep~t111jtrequifodb,y J\,rt.,o4i.J4 tbrtlrenew r~ohtmcn\rei Le., 
thttR6nt)1ouse•:AQ9iti~il. ull ()(the ,cen.diticms. nete.st~ry!tbr ~ conditio:nru use permit required by 
Arti~le 6.ofthe Bosro.n. ZolliilS- Code have bee:n. m.et, The Iocud-0,n ·oftM.pet1thoi:ise a,t,idition on 
Hams.o.n-Av.e. for r~itlt!ritial u~e is·~ntixetym.>il$j~tetit wi.th ~iinilN strt1,ctt1res nemi,y, including 
the, immediately adjacent strucltite at4:S5: Hamsen Ave; ~j.'l'r~siden.tial u:se.wm not1,1(lvex~ely 
affe.tt the,qeighbPt'b~od: fo:the contqrcy; thecetii~qg:~n¢i.glib.ombod consjs.ts-:.of:an eclectia mix of 
llOmtnercia:J .. ~\i resl4tti\i{l]:,.SpJpf} in r~ttsiyle bliildi,n~whi¢h hav~Jongsine.e Qea,.sed being used 
for 'the industrial purposes {t:>r w}riqh they Wl'#J~ .hum. Tlie im~editit-<Hreighborho9d consists of 
residential units, art .ge:Uerles. restauriints, a fitn~ ~nter. hair s;do,ns, imd varl:Qus r1;tail stor~$ -
precisely the mix envisig,ned for the NOA zoning sub-district. The proposed penthQuse ~ditipn 
to ere at~· three miw i::esideqtigl ui~,t~ 'is .endrely•coiJ:Ststent wj~h th~st11,'rtJm1ding neighborhood 
context and therefore.satisfies each of th.e ·1.,•titetin of Article 6.~3(.r)-.( e), ctiteria { f) und (g)-01 
.Article 6-J·beitig inap,pJicab1e. 

Additionally1 the upper roofsu.rtace of the new p~thouse will be 'gteen~scuped' in order: to 
enhance its appearance as seen from the penthouse units of.the abutting 'property at 485 Hanis.on 
Ave. TI1e, condensers for the air conditioning units have been aggregated on the roof away from 
the adjncent property. 

For these reasons, the requested relief may be granted in harmony with the general purpQse and 
intent of the Code, specitrcally~ the provisions of Article 64 applicable to the NDA ·sub~district 
which is designed to encourage a mi:it of uses strch as prop!)sed tbr this building, and will not be 
injurious to theneigbb0rhetid or otherwise detrimental to the public welfare. 

At the hearing, ;:i representatlve of the Mayor's Office ofNeighborlwod Services, Jordan Deusy 
tfae Seuth End liaison; City Council President BUI Linehan; City Cmuiciloi:s At Large. Ayanna 
Pressley, Michelle Wu, Stephen M•urphy, and Michael Flaherty. all sJood in support of the 
project. This showing of appi'oval from the con'!munity further suppo.rts the Board's finding that 
the requested relief will have no negative impact on the surrounding area, and is in harmony with 
the general purpose and intent ofthe Code 
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OLTY OF BOSTON 

BOARD OF APPEAL 
t;;lFFICEOFTH~ 13PARO bf AP.PEAL 

Decision of the Boa1t! ofA:p.peal on the Ap.peal of 

47'7~:481 HiltriSOll Ave .. Ward ~3 
BOA43S719 
D~t~.-of fi~ng: M~rth 24, 1015· 
Permitt·# ~LT4297C:~'.S 
Paget#5 

AdditiomJ1ly, the-Old· Dover 'Neigbberhood J\.ssaei~ti99- submitted·~. letter ofsuppQrt t~r the 
project from. neigijbot$,~J.tbµtt¢rs;'Which is 9ntil¢ wilh•tbf:: S'Mt'dh The Old Dover letter of 
suppo.rt indi(:ates 'that. tbe,-pmpa~ent;t,re~egted, ·tfi~J!dans. fo:ttll~N~rojeott.o u meetilig of the Old 
Dov.er Associa.tion on March a~ :!ffifi and tliqttJ:ios.e'in atiimd~n¢.e unruflmously supporte4 the 
proj~t proposal~, 

The Board of Appeal finds that all ofthci: followrng'tonditiohs are met! 

( a) That the.re ar~ ~p.ecial circmnsmfie~s or candftions, fu Uy cl!;ls~nb'ed in the findings, 
app:lyingtorth~ l~d or sttu¢tute fprwJiij;;h the variance issought(such as, but not 
limited to,, the ex<;:e:ption~il nmpwm;i~s,<sh,atlowness orshapeofth:e lot, or 
exaer,tional tot,ographfo.al oooditions thereet)1 whl~h circumsta.1:1:c~s or co.nditfons 
u~ pe-eutiatto'$Uch land or1.ttucnn.:'e bµt not the neighb.orh,ood, and tlrut said 
~frcw:nstanc:~:s or col'!qilforis a.re sq(;:h that the~plk:atian ofthe provisions of this 
Code woubf deprive the ,appellant of the reasonable use of such hmd or structure; 
and 

(b} That for reasons of practical djfficulty and <.t~monsttable and substantial hardship 
fatly described in the findings, the granting of the variance is necessary for the 
reasonable us.e of the lan4 or stn1ctunnm.d tl1aHhe variance o.s gmnted by the 
Board is the minimum variance that will accomplish this purpose: and 

{c) That the granting of tile variance wrn be in hannony with the gen~ral purpose µnd 
intent of this Code and will not be injurious to the neighborhood or otherwise 
detrimental to the public welfare. 

h1 determining its findings, the Board of Appeal has taken into account: ( 1) the number of 
persons residing or working upon sµch land or in such structure; {2) the charactenmd use of 
adjoining lots and those in the 11eighborho0d; anti (3) traffic conditions in the neighborhood. 

The Board is of the opinion that all conditions rt.-quirec.1 for the granting of a variunct! under 
Article 7, Section 7~3 of the Zoning Code have been met, and that the varying of the terms of the 
Zoning Code us outHucd ubovo will not conflict with the intent arid spirit of the Zoning Code. 
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' . . 
CITY OF BOSTON 

BOARD OF APPEAL 
OFFICE df=TH~ tlOAftD OF APPEAL 

471~4&:l Hapi~on.Av~., Ward03 
BOA415779 

Deciskm of the Board ofAppeul. 1m the Appeal of Date of Hearing: Mareh 24, 2f:H 5 
Permit:-# ALT429735 
Fag~:# 6 

Tlte.t~fow.. aQti.ng t111det ·ii,. :dlswetk>:tuiry pow:er,., th¢ Bo!ltd· {the members and ·substitute· 
01~11be;fa);s~#ri~ en this ij'fl~l) u,n~~p~s,ty vpted to granrflie regueste4 vru:iance ns destrlbe.d 
above. t1Dm.tls tne. refusal of the Building· C~min.issioner and order$ hlm to grnrit a pertnil in 
uc@rdMCP with thi~ d.eeis:ia11,. With the following :proviso which.., if not eomplied. with~ 'shnll 
render this. q~is1on 11QU and void. • • • 

PROVISOS:: 
I . Subj~t to design review by SRA. 

MAY 05 2015 

'flA r ,,..• • • , 
__ .......,.-: l 
PER;R CM,!Nr-·· -:,i,,-;i,~--""""~~-----

<-... 
SR'IJCE ffi( ,,,: ·1;, • 
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COMMONWEALTH OF MASSACHUSETTS 
TRIAL COURT 

SUFFOLK, SS 

JACE BOSTON, LLC, 
Plaintiff, 

v. 

BOARD OF APPEAL OF THE 
CITY OF BOSTON; and 
477 HARRISON A VE., LLC, 

Defendants. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

COMPLAINT 

Introduction 

SUPERIOR COURT DEPT. 
CIVIL ACTION NO. 

1. Plaintiff JACE Boston, LLC ("JACE'') appeals from a decision of the 

Board of Appeal of the City of Boston (the "Board of Appeal") gi·anting variances from 

floor area ratio and height requirements of the Boston Zoning Code and granting a 

conditional u~e permit for 3 rooftop penthouse residential units in a b'uilding located at 

477 HarrisoJ Avenue, Boston, MA owned by the defendant 477 Harrison Ave., LLC (for 

ease of reference, 477 Harrison Ave., LLC, whose manager is Holland Development, 

LLC, is refened to herein as "Holland" and its property as the "Holland Property"). 

JACE is an abutter to the Holland Prope1ty. 

2. The Board of Appeal filed its decision with the Commissioner of the 

Inspectional Services Department for the City of Boston on May 12, 2015. A copy of the 

Board of Appeal decision is attached hereto as Exhibit A, 

EXHIBIT 

I 3 '1 
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3. The decision of the Board of Appeal is in error procedurally, as the 

decision of the Board of.Appeal fails to contain the findings required by St. I 956> c. 665, 

§ 8 and Boston Zoning Code §7-3 showing that Holland meets the requirements for 

issuance of the variances as set f01ih in St. 1956, c. 665) § 9 and Boston Zoning Code §7-

3. Copies of St. 1956, c. 665, §§ 8 and 9 and Boston Zoning Code§ 7-3 as appearing on 

the Boston Redevelopment Authority's website are attached as Exhibits B, C and D, 

respective] y. 

4. The decision of the Board of Appeal is in error substantively, as Holland 

fails to satisfy the requirements for the variances as set forth in St. 1956, c. 665, § 9 and 

Boston Zoning Code§ 7-3. See Exhibits C and D. 

5. The decision of the Board of Appeal granting a conditional use permit to 

allow use of a rooftop structure for residential condominiums is in error, as the 

conditional use permit is based on the granting of variances which do not satisfy the 

requirements of St. 1956, c. 665 and the Boston Zoning Code. 

6. The Board of Appeal's decision granting the variances and conditional use 

permit constitutes an error of law, an abuse of discretion, is arbjtrary and capricious, and 

should be set aside and annulled. 

PARTIES 

7. Plaintiff JACE is a limited liability company with a usual place of 

business at 1234 Washington Street, Boston, Suffolk County, Massachusetts. 

8. Defendant Board of Appeal is established by St. 1956, c. 665, § 8 with 

usual place of business at 1010 Massachusetts Avenue, Boston, Suffolk County, 

Massachusetts, and at Boston City Hall, Boston, Suffolk County, Massachusetts. 

2 
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9. Defendant Holland is a limited liability company with a usual place of 

business at 519 Albany Street, Boston, Suffolk County, Massachusetts. 

STATEMENT OF FACTS 

JACE's Property 

10. JACE's prope1ty (the "JACE Property") abuts the Hol1and Prope1ty on 

two sides: the entire 170.99 foot length of the one side of the Holland Property and the 

entire 61.18 foot rear property line of the Holland Property, See Exhibit E, City of 

Boston Assessor's Maps for the JACE Property and for 477 Ha1Tison Avenue. As 

discussed below, JACE's building shares the northeasterly wall of the building on the 

Holland Property and JACE has an easement to tie unto and use for support the 

northeasterly wall of the building on the Holland Prope1ty, 

11. The JACE Property has frontage on Harrison Avenue from the 

northeasterly corner of the Holland Property to the corner of Perry Street and Harrison 

Avenue, frontage on Peny Street for the entire length of Perry Street between Harrison 

Avenue and Washington Street, frontage on Washington Street between Savoy and PeTI"y 

Street and frontage on Savoy Street between Washington Street and Harrison Avenue. 

See Exhibit E. 

12. The JACE Property consists of approximately 61,000 square feet of land 

improved by a reinforced concrete building. The building occupies substantially all of 

the land except for a yard area fronting on Savoy Street. 

13, The portion of the JACE Property fronting on Washington Street is leased 

for commercial purposes, including a doctor's office, temporary employment agency, a 

nail salon, a sandwich shop, a sign company, a restaurant supply store and two 

3 
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barbershops. The remainder of the property is used for manufacturing activities by E.G. 

Leon & Co., Inc. and American Crane and Hoist Corp, The JACE Property has been 

used in the same or a similar manner since about 1975 and, upon information and belief, 

has been similarly used before that. 

The Holland Property 

14, The Holland Property is located on HaTI'ison A venue between Perry Street 

and Savoy Street in Boston's South End neighborhood. Copies of the City of Boston's 

Assessor's maps showing the location of the JACE Property and the Holland Property are 

attached as Exhibit E. 

15. The Holland Prope11y is a rectangular shaped lot with approximately 62.73 

feet of frontage on Harrison Avenue, side lot lines approximately 147 feet long and 

170.99 feet long, and a rear lot line approximately 61.18 feet long. 

16. The Holland Property abuts the JACE Property along the entire length of 

the 170.99 foot side lot line and on the entire length of the 61.18 foot rear lot line. See 

ExhibitE. 

17. The Holland Property consists of approximately 9,735 square feet of land 

improved by a five-story brick building with a footprint of approximately 9, 108 square 

feet. 

18, Facing the Holland Property from Harrison Avenue, the right side of the 

Holland building is built to the property line and is shared with JACE's building. Two 

photographs showing Holland's building abutting JACE's building are attached as 

Exhibits F and G. 

19. A portion of the foundation for the shared wall is on the JACE Prope11y. 

4 
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The Common Wall and the 1926 Indenture and Agreement 

20. Pursuant to a 1926 Indenture and Agreement, recorded at the Registry of 

Deeds, JACE has an affirmative easement to tie unto and use the northeasterly wall of the 

Holland Prope1iy for support to a height of two stories or 34 feet above the line of the 

curbstone at the corner of Perry Street and Harrison A venue, which is 49 .3 8 feet above 

Boston City Base. A copy of the 1926 Indenture and Agreement is attached as Exhibit 

H. 

21. In 2013, JACE filed an acti~n against Holland to declare its rights under 

the 1926 Indenture and Agreement in a case styled JACE Boston, LLC v. Holland 

Development, Civil Action No. 2013-02167-H (Suffolk Superior Court). 

22. On or about September 10, 2014, the Suffolk Superior Court entered a 

judgment declaring and affirming that JACE has an affirmative easement, which remains 

in existence, in the northeasterly wall of the building on the Holland Property up to two 

stories or 34 feet above the line of the curbstone at the corner of Perry Street and 

Harrison Avenue, or 49.38 feet above Boston City Base, and that no action was to be 

taken to demolish the northeasterly wall of the building on 477 Harrison Avenue below 

49.38 feet measured from Boston City Base. A copy of the Judgment is attached as 

Exhibit I. Holland's appeal from the Judgment of the Superior Comt is pending in the 

Appeals Court. 

The Prior Use and the Prior Zoning Appeal 

23. For approximately 30 years, from 1982 to 2012, the Holland Prope1ty had 

been used for "furniture manufacturing, upholstering and repair." 

5 
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24. In 2012, Holland acquired the Holland Property from the fonner owner 

with the intent to redevelop the building to residential, commercial and underground 

parking uses, 

25. In 2012, Holland obtained variances from the requirements of the Boston 

Zoning Code that would allow it to change the use of its building to multi-tmit residential 

housing, including two rooftop penthouses, two commercial spaces, and 20 underground 

parking spaces (the ''2012 Variances"). 

26. The proposed redevelopment of the Holland Property included the 

removal of a substantial portion of the wall in which JACE has an affirmative easement 

under the 1926 Indenture and Agreement. 

27. In 2012, JACE appealed the grant of 2012 Variances to Holland in a case 

styled JACE Boston, LLC v. Board of Appeal of the City of Boston, Civil Action No. 

2012-032410-C (Suffolk Superior Court) (the "2012 Zoning Action"). 

28. On or about November 7, 2013, an Agreement for Judgment entered in the 

2012 Zoning Action by which Holland waived, abandoned, forfeited, and released the 

2012 V ru:iances, while reserving the right to seek the same or other relief in the future. A 

copy of the Agreement for Judgment is attached as Exhibit ,J. 

The Holland Property is being Redeveloped 

29. In 2013, Holland was issued a building permit (the "2013 Building 

Permit") to convert the building on the Bolland Property to 12 residential units, 1 

commercial space, and underground parking for 16 vehicles. Other building permits 

were subsequently issued. (The 2013 Building Permit and the subsequently issued 

building permits a.re collectively referred to as the "Existing Btiilding Permits"). 
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30. The Existing Building Permits allow Holland to redevelop its building. 

Construction pursuant to the Existing Building Permits is ongoing. Exhibit K is a 

photograph which depicts the current condition of the Holland Property from Harrison 

Avenue. Exhibit Lis two photographs which depict the northeasterly wall of the 

Holland Property before the redevelopment of the Holland Property. Exhibit Mis a 

photograph which depicts a current view of the no1iheasterly wall of the Holland 

Property with undisputed portions of the wall removed. 

Holland Seeks Variances for 3 Rooftop Penthouses 

31. In 2014, Holland proposed a revised redevelopment plan that would, 

among other things, increase the number ofresidential units to 15, including 3 penthouse 

residential units. 

32. The Inspectional Services Commissioner denied Holland's request to 

construct three rooftop residential penthouses on the ground that construction of the 

penthouses would violate the Boston Zoning Code in the following respects: (a) the Floor 

Area Ratio is excessive; (b) the Height of the building is excessive and (c) there is 

insufficient Usable Open Space. A copy of the letter from the Inspectional Services 

Commissioner is attached as Exhibit N. 

The Applicnble Zoning Requirements 

33. The JACE Prope1ty and the Holland Prope1ty are located in an area zoned 

as a Neighborhood Development Area of the South End Neighborhood District. A copy 

of City of Boston Zoning Map lP, as amended effective February 9, 2012, is attached as 

Exhibit 0. Section 64-19 of the Boston Zoning Code sets f01ih dimensional regulations 

applicable in Neighborhood Development Areas by reference to Section 64-9, which in 
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turn references Table D. A copy of Boston Zoning Code, Article 64, Table Dis attached 

as Exhibit P. 

34. The South End Neighborhood District was adopted after community 

discussions and input as to density, size and nature of development projects in the area. 

35. The Holland Property is subject to, among other provisions, Article 64 of 

the Boston Zoning Code. 

36. The Zoning Code for the City of Boston controls the density, massing and 

dimensional envelope for buildings in the Neighborhood Development Area of the South 

End Neighborhood District in several respects, including, among others, the following: 

See Exhibit P. 

A. the height of a building is limited to 70 feet; 

B. the ratio of building gross floor area to land area 
(the "floor area ratio" or "FAR") is limited to 2.0; 

C. there must be at least 200 square feet of open space 
for each residential unit in the building; 

D. there must be a rear yard setback between the 
building's rear wall and the neighboring prope1ty of 
at least 20 feet; and 

E. a conditional use permit is required for roof 
structures that are to be used for human habitation. 

37. Holland's proposal to add three rooftop residential penthouses to its 

property fails to comply with the limitations of the Zoning Code for the City of Boston in 

the following respects: 

the height of the project with the new residential penthouse 
additions exceeds the zoning height limit of 70 feet; 

A. the floor area ratio of the building exceeds the 
allowable zoning floor area ratio of 2.0; 
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B. the project does not provide 200 square feet of open 
space for each of the residential units; and 

C. the rooftop structures require a conditional use 
permit. 

38. Holland appealed the denial of a building permit by the Inspectional 

Services Commissioner to the Board of Appeal. 

39. On March 24, 2015, the Board of Appeal held a hearing on Holland's 

request for variances and conditional use permit. JACE appeared at t."fie hearing through 

counsel and opposed the request for variances and conditional use pennit. The Board of 

Appeal approved Holland's request for variances and conditional use permit. 

40. On May 12, 2015, the decision of the Board of Appeal granting Holland's 

request for variances and a conditional use permit was entered in the office of the 

Commissioner ofinspectional Services. 

Harm toJACE 

41. JACE is harmed by the decision allowing an additional floor on the 

Holland Property with thwe penthouses. 

42. JACE has an affirmative easement in the northeasterly wall of the Holland 

Property as a result of the 1926 Indenture and Agreement, which was confirmed by this 

Court. 1 

43. JACE does not have its own wall where its building is adjacent to the 

northeasterly wall to the Holland Prope1ty. Instead, JACE ties unto and uses the 

northeastel'ly wall for support the building on the JACE Property. 

1 HoHand's appeal from the Judgment of this Court regarding the JACE's easement is pending. 
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44. A portion of the foundation for the northeasterly wall of the Holland 

Property is located on the JACE ,Property. 

45. Adding an additional floor to the Holland Property increases the load on 

the northeasterly wall of the Holland Prope1ty. 

46. As a result, the increased load caused by adding a floor of penthouses to 

the Holland Property will reduce the load capacity otherwise available to JACE to tie 

unto such wall for support up to the height of its easement (two stories or 34 feet above 

the line of the curbstone at the corner of Perry Street and Harrison Avenue, or 49.38 feet 

above Boston City Base). Therefore, the amount of support available for the JACE 

Property will be reduced. 

47. The additional penthouse level will also increase the exposure of the 

Holland Property to wind and increase its sail area and the impact of any seismic events 

by increasing the mass or weight of the building. As a result, adding a floor of 

penthouses to the Holland Property will increase loads on the northeast wall of the 

Holland Property from those forces and thus also reduce the capacity otherwise available 

to JACE to tie unto such wall for support. 

48. JACE is harmed by the excessive density of the project, by the excessive 

height of the project, and by the lack of required open space. 

49. The excessive density of the project will increase the number ofresidential 

abutters to the JACE Prope1ty and will lead to conflicts between JACE, JACE's industrial 

tenants' operations, and the new residential abutters. The development of residential 

penthouse condominiums that upon information and belief will each sell for substantially 

more than one million dollars will harm JACE's continued use of its property for tenant 
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manufacturing purposes, as conflicts will inevitably arise between high~end residential 

uses and manufactming uses. 

50. The current uses of the JACE Prope1ty include manufacturing industrial 

monorails, cranes, hoists and winches. The excessive density of the Holland Property 

will result in increased risk of complaints against JACE regal'ding the ongoing 

manufacturing activities conducted on the JACE Property; activities that have been 

conducted there for more than years. 

51. The excessive density and height of the Holland Property will harm any 

efforts to develop the JACE Property. The windows for one of the rooftop residential 

condominiums will be located close to the prope1ty line between the Holland Prope1ty 

and the JACE Prope1ty and would provide access to light, air and sweeping views of 

Boston over the J ACE Property in its present form and use. However, the potential 

development of the JACE Property would result in one or more of the owners of the 

penthouses having their access to light, air and views of Boston decreased. The new 

reside1)tial abutters will likely be hostile to JACE's redevelopment of its prope1ty and 

lead to litigation over JACE's proposed redevelopment of its property. JACE will be 

significantly negatively impacted both in its current uses of its prope1ty and its future 

redevelopment. 

52. JACE is banned by the grant of the variances for the Holland Property as 

the variance from the open space requirements result in an overcrowding of the JACE 

Prope1ty. JACE's ability to develop its property will be adversely affected by the 

overcrowding caused by the rooftop penthouses on the Holland Property. 

11 
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53. JACE is harmed by the excessive density of the project, as the increased 

use of the Holland Property will generate significant additional amounts of trash and 

garbage and will produce odors that will impact the JACE Property. 

54, JACE is harmed by the excessive density of the project, as JACE will be 

subject to increased noise and increased venting of hot and/or cold air onto the JACE 

Property due to increased mechanical and utility requirements of the project. It appears 

that the location of the HV AC equipment will be on the roof of the proposed penthouses 

and along the property line of JACE. This will harm J ACE, 

55, JACE is harmed by the grant of a variance from the height limits, as the 

variance will allow excessive density and overcrowding of the Holland Property and the 

immediate area> and will increase the loads on the wall th~ JACE Property building uses 

for support. The excessive density, overcrowding and reduction in wall support capacity 

resulting from the height variance harm JACE. 

CLAIMS FOR RELIEF 

COL'NTI 

(The Board of Appeal F~iiled to Mnke 
the Requisite Findings of Fact) 

56, JACE restates and re-alleges as fully set forth the allegations from the 

paragraphs set forth above. 

57. The Board of Appeal's decision granting variances constitutes an error of 

law, an abuse of discretion, and is arbitrary and capricious. 
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58. Section 7-3 of the Boston Zoning Code provides that the Board of Appeal 

may grant a variance as follows: 

" ... only ifit finds that all of the following conditions are met: 

(a) That there are special circumstances or 
conditions, fully described in the findings, 
applying to the land or structure for which 
the variance is sought (such as, but not 
limited to, the exceptional nano-.,.;mess, 
shallowness, or shape of the lot, or 
exceptional topographical conditions 
thereof) which circumstances or conditions 
are peculiar to such land or structure but not 
the neighborhood, and that said 
circumstances or conditions are such that 
tbe application of the provisions of this 
code wou]d deprive the appellant of the 
reasonable use of such land 01· structure; 

(b) That, for reasons of practical difficulty and 
demonstrable and substantial hardship 
fully described in the findings, the granting 
of the variance is necessary for the 
reasonable use of the land or structure and 
that the variance as granted by the Board is 
the minimum vaiiance that will accomplish 
this purpose; 

( o) That the granting of the variance will be 'in 
harmony with the general pmpose and intent 
of this code, and will not be injurious to the 
neighborhood or otherwise detrimental to 
the public welfare; and 

( d) That, if the variance is for a Development 
Impact Project, as defined in Section 8-B-7, 
the applicant shall have complied with the 
Development Impact Project Exaction 
Requirements set forth in section 80Bk7.3, 
except if such variance is for a deviation 
from said requirements. 

In determining its findings, the Board of Appeal 
shall take into account (1) the number of persons 
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residing or working upon such land or in such 
structme; (2) the character and use of adjoining lots 
and those in the neighborhood; and (3) traffic 
conditions i11 the neighbo1·hood.,, 
(Emphasis added) 

59, The Board of Appeal failed to make) and its decision failed to contain the 

required findings of fact and, instead, its decision only repeated the criteria for a variance 

contained in the Boston Zoning Code in a conclusory manner and for this reason the 

decision granting the variance is invalid. 

COUNTU 

(Holland Fails to Satisfy the 
Substantive Requirements for Val"ianccs) 

60. JACE restates and re-alleges as fully set forth the allegations from the 

paragraphs set forth above. 

61. The Board of Appeal's decision granting variances constitutes an error of 

law, an abuse of discretion, and arbitrary and capricious. 

62. St. 1956, §665, §9, as amended, provides, in part, that the Board of Appeal 

may authorize a variance 

« ... where, owing to conditions especially affecting 
such parcel or such building, but not affecting 
generally the zoning district in which it is located, a 
literal enforcement of tho provisions of such zoning 
regulation would involve substantial hardship to 
appellant.') 

63. In addition to finding substantial hardship, the Board of Appeal must find 

that zoning relief ''may be granted without substantial detriment to the public good and 

without nullifying or substantially derogating from the intent and purpose of such zoning 

regulation, but not otherwise." 

14 
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64. Section 7~3 of the Boston Zoning Code provides that the Board of Appeal 

may grant a variance as follows: 

a. . . only if it finds that all of the foliowing 
conditions are met: 

(a) That there are special circumstances or 
conditions, fully described in the findings, 
applying to the land or stmcture for which the 
variance is sought (such as, but not limited to, 
the exceptional na1TOwness, shallowness, or 
shape of the lot, or exceptional topographical 
conditions thereof) which circumstances or 
conditions are peculiar to such land or 
strncture but not the neighborhood, and that 
said circumstances or conditions are such 
that the application of the provisions of this 
code would deprive the appellant of the 
reasonable use of such land or structure; 

(b) That, for reasons of practical difficulty and 
demonstrable and substantial hardship 
fully described in the findings, the granting 
of the variance is necessary for the 
reasonable use of the land or structure and 
that the variance as granted by the Board is 
the minimum variance that will accomplish 
this purpose; 

(c) That the granting of the variance will be in 
harmony with the general purpose and intent 
of this code, and will not be injurious to the 
neighborhood or otherwise detrimental to the 
public welfare; and 

(d) That, if the variance is for a Development 
Impact Project, as defined in Section 8-B-7, 
the applicant shall have complied with the 
Development Impact Project Exaction 
Requirements set forth in section 80B-7.3, 
except if such variance is for a deviation from 
said requirements. 

In determining its findings, the Board of Appeal 
shall take into account (1) the number of persons 
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residing or working upon such land or in such 
structure; (2) the character and use of adjoining lots 
and those in the neighborpood; and (3) traffic 
conditions in the neighborhood.'~ (Emphasis added) 

65. Holland does not meet the requirements for a variance, and for this reason 

the decision of the Board of Appeal granting the variance is invalid and should be 

reversed. 

66. There are no special circumstances or conditions applying to the land or 

strncture for which the variance is sought (such as, but not limited to, the exceptional 

nanowness, shallowness, or shape of the lot, or exceptional topographical conditions 

thereof) which circumstances or conditions are peculiar to such land or structure but not 

the neighborhood. 

67. The Holland lot is regularly shaped and improved by a five story brick 

structure that has been in use for many years. The Holland lot has a similar shape to 

many lots in the South End neighbm-hood. 

68. The Holland lot is wider than many lots in the South End neighborhood, 

69. The South End has scores, if not hundreds, of townhouses which are 

narrower than the Holland lot 

70. Moreover, there is no substantial hardship to Holland. Pursuant to its 

Existing Building Permits Holland is redeveloping its prope1ty without variances into 12 

residential units, lor more commercial units, and underground parking spaces. 

71. Application of the provisions of Boston Zoning Code would not deprive 

Holland of the reasonable use of such land or structure, as demonstrated by how the 
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Holland Prope1ty is currently being developed under the Existing Building Permits 

without the need for variances or a conditional use permit. 

72. The Boston Zoning Code was rewritten for this district, after a substantial 

public process. Granting variances for a project that adds height and density, reduces 

setbacks, and reduces open space requirements of the Boston Zoning Code in the face of 

enacted neighborhood zoning is arbitrary and capricious and an abuse of discretion. 

73. Holland has not shown that for reasons of practical difficulty and 

demonstrable and substantial hardship, the granting of the variances is necessary for the 

reasonable use of the land or structure and that the variances as granted by the Board of 

Appeal are the minimum variances that will accomplish this purpose. Given Holland's 

redevelopment of the Holland Property via the Existing Building Permits, and the fact 

that Holland has presumably been able to obtain financing for that redevelopment> 

Holland has already been able to make reasonable use of the Holland Property. The 

request for the variances simply arises from a desire to generate additional profits by 

violating the requirements of the Zoning Code and imposing_the costs on its neighboring 

property owner, JACE. 

74. The variances are designed to maximize the profits for Holland. The 

variances were not required under the Existing Building Permits and are not the 

minimum variances required to allow reasonable use of the property. See Boston Zoning 

Code, § 7-3 (requiring that variances be the "minimum variance" necessary for the 

"reasonable use of the land or structure"). 
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75. The granting of the variances is not in harmony with the general purpose 

and intent of the Boston Zoning Code, and will be injurious to the neighborhood and/or 

otherwise detrimental to the public welfare. 

76. The thxee new proposed penthouses will increase density and height 

beyond that allowed by the Zoning Code. 

77. The height of the proposed penthouses exceeds the allowed limit under the 

Zoning Code. The new rooftop structures will further add to the density and intensive 

use of the Holland Prope1ty. 

78. The Board of Appeal's decision constitutes an error oflaw, an abuse of 

discretion, and is arbitrary and capricious, as Holland does not satisfy the substantive 

requirements for the numerous variances granted. 

COUNT III 

(Holland Fails to Satisfy the Requirements 
for a Conditional Use Permit for the Rooftop Structures) 

79. JACE restates and re-alleges as fully set forth the allegations from the 

paragraphs set forth above. 

80. The grant of a conditional use permit for the rooftop condominium units 

depends on the grant of the variances at issue in this case. As the Board of Appeal's 

decision granting variances to Holland is in enor, both procedurally and substantively, as 

set forth in Counts I and II above, the grant of the conditional use permit for a rooftop 

structure for human occupancy is an error of law, an abuse of discretion, is arbitrary and 

capricious, and should be reversed. 

Wherefore, the Plaintiff, JACE Boston, LLC, requests that the Coui1 grant it the 

following relief: 
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1. Reverse and annul the decision of the Board of Appeal granting variances 

and conditional use permit to the defendant 477 Harrison Ave., LLC; 

2. award JACE its costs; and 

3. grant JACE such other and different relief to which it may be entitled. 

Dated: May 'Ii_, 2015 

Respectfully submitted, 

JACE BOSTON, LLC, 
By its attorneys, 

~- ' 

fl~k S. Furman (B O 181680) 
John D. Stuebing (B 0# 483800) 
TARLOW, BREED, HART & RODGERS, P.C. 
101 Huntington A venue 
Prudential Center 
Boston, MA 02199 
Telephone: (617) 218-2000 
Facsimile: (617) 261-7673 
mfurman@tbhr-law.com 
jstuebing@tbhr-law.com 
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SUFFOLK, Sll. 

EXHIBIT 

1 NOllfV "i 
~~.·-,·,·t. ~-

COMMONWJ~Avr T7'f,,W: SSACllllSRT'l 'S 

S.UPERl.OR COURT 
CIVH, ACTION 

JACf~ BOSTON, LLC, 
Plaintiff~ 

NO. 15~1585-H 

BOARD OF APPEAL 017 THE CTfY OF BOSTON 
and 477 HAU.RISON A VI~., LL{\ 

Ddtmdn'1l·i<. 

Notice $ent 
2i03/l7 
J. D. S, 
'!', ,JI. ,lL & F 
S. S, N. 
R, W, D.,JR 
D. LAW. ,PC, 
A, E~ G. 

The defo11dlll1ts, Board of Appeul of the Cily of Boston (the "Boa,·d") and 477 Harrison 

Ave,, LLC (''477 Harl'ii;on"), moved u>r summary judgment on the Complaint filed by the 

pluir1tif( JACE Boston, LLC ("JACE"), appealing the Bourd'hl gta11t of certain. wning variances 

to 477 Harrison. Tht~ Hoard a11d. 477 Han·ilion (<',o!lectively1 the "Defenda11te") a1·gue that JACE 

lack!! st;mdiug to bring this ai.:tio11. The Court heard oral argument on January 3, 2017. Fol' the 

below ressons, Defendants' motio11 for summar}' judgment is AU,OWlW. 

The folll)Wing undisputed facts a1·e drawn from the summary _judgment record. 477 

Hnrrison owns the pt·operty located at 477-481 Harrison Avenue in the South End section of 

Boston. (SOI.- 1; J. App'x Ex. 1, at 15}.1 477 Hai:rlson purchased the property in 2012 and 

re11ovated the fiv~story structure located on the p1-ope1ty shortly thereafter. (SOF 5"6; J. App'x 

Ex. 17, at 5). As part of the renovations, 477 Hnrrison tonverted the first ano second floors to 

commercial space, converted the remaining floors to residential space, and co11s1ructed an 

u11de;:groUl1dpark.inggoruge. (SOF 6; J. App'x Ex. 17, a~ 5). 

1 "SOP' refe1·s to lhe Consf.llidated St.-itern~nt ol'f'nt\(s. "J, App'll" refors to the J<lint Appe1,dix. 
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JACE owns an abutting property located at 1234 Washington Street. (SOF 7, 9; J. App'x 

Ex. 5). A large structure totaling 0round 60,000 squm·e feet is located on JACE's prope11y. 
' . ' 

(SOF 17; J. App 1x Ex. 42, at 3). Within that structure, JACE operates E.G. Leon & Co., Inc. and 

American Crane and Hoist Corporation. (SOF 20; J. App'x Ex, 42, at 2). E.G. Leon & Co., Inc. 

is an electrical contractor that conducts machine shop se1·vices, while Atnedcat1 Crane and Hoist 

manufactures industrial lifting equipment (SOF 21-22; J. App'x Ex. 3, at 15-16), JACE also 

leases a portion of the structure to anumbel'of local businesses. (SOF 27; J. App'x Ex. 3, at 3), 

Pursuant to an easement granted by 477 Harrison's predecessor in interest, JACE has the right to 

use a portion of 477 Harrison's northeasterly wall fol' support. (SOF 68; J, App'x Ex. 38; Ex. 42, 

at 2; Bx, 60 at 1 ), JACE1s building cnrrently attaches to the northeasterly wall at 20 points. 

where beams attach to the wall. (Id.) 

The parties1 properties are located in the Washington Street Neighborhood Development 

A1·ea ("Washington Street NDA "), which was established by section 64-17 of the Boston Zoning 

Code.2 (SOP 38•39~ J, App'x Ex. 12, at 6), The Washington Street NDA was "established to 

serve as a buffer area separating l'esidential areas from industt'ial areas." (J, App'x Ex:. 12) at 6). 

According to section 64"17, the purpose of the Washington Street NDA is to "promote the siting 

and design of any new development in a manner that is sensitive to the adjacent residential ateas 

in the South End Neighborhood District and to enhance the Washington Street corridor." 

(J. App'x Ex, 12, at 6). 

; Arlicfo M oflho Doston Zonillll Code govemt lhc Sonlh End Section of Bn~lon. Accm'dlng 10 Mlctkm 64-
1, !he p11qmse oflhc South flncl's zoning rcgulntion i~ "w 1ircservo ,md enhance the South i:lnd neighhorhood; to 
provide housing for indlvidm1ls and rmnilie~ of all eccmnmfc levels, ngc ~roup~ nnd household types; t11 prom11lL1 and 
expand neighborhood cducationnl uud culturnl fncili1ics; 10 promote n vlabll) 11oighborhood ccomony, und provide 
for 111.lW economics mid eiqinnsion ofjoh 111111m11111ilies; 1\11iresorve, 1mhnnco and crente open spncc; lo enhance the 
n1ipe11rm1ce ofrosidenlial, eommcroinl, 1111(1 ln<lu~trinl area.~; to protoct lhc c11vironmcl\t nnd improve the quality of 
lire; L11 lll'Olllole tho mosl dcsimblc use or lm1d; nml lo proniole tl1c public safety, hca.lth, n11d welfare oftlle people of 
the South End." (J. App'x l~x, 12, nt 1), 

2 



App.473

Due to the natLtre of the Washi11gton Street NDA, a number of different uses are allowed 

':lthin the neighbo1'hood, (J. ~pp'x Ex. 12, at 6; EK. 14, a~ 48-63). For example, multifamily 

l'esidentiaJ use is al lowed as long as a number of dimensional, structural, and open space 

requirements are met. (J. App'x Ex. 12, at 3-4, 6), In addition, certain banking, community, 

office, and retail uses are also pennitted. (J. App'x Ex. 12, at 6; Ex. 14, at 48-58). However, 

general nnd light manufacturing, certain industrial activities, and the outdoor storage of junk and 

scrap material are forbidden. (SOF 44-45; J. App'x Ex. 12, at 3; Ex, 14, at 53-45, 60). As such, 

JACE's ~se of its property is non-conforming. (SOF 48; J. App'x Ex. 13, at 3-4). JACE, 

however, qualifies as a pre-existh1g non-conforming user and is al1owed to continue such use of 

its property. (kb). 

On November 24, 2014, 477 Harrison applied fol' a building pe1mit to construct an 

additional three residential w1its on the roof of its building. (J, App'x Ex. t S). Tlle permit was 

denied and 477 Harrison was informed that construction of the units required the Board's 

approval. (Id.). 4 77 Harrison subsequently filed an appeal and the Board conducted a hearing 

on Mar~h 24, 2015. (J, App'x Ex. 17, at 2), The Boi:nd ruled in 477 Harrison's favor, approving 

a three-unit residential penthouse addition on the roof of the existing five-story building, and 

gi·antlng the following zoning val'iances: relief from the prohibition of excessive floor area ratio: 

re1ieffi'om the prohibition of excessive height; and relief from the usable open space 

requirement. (SOF 61: J, App'x Bx. 17, at 2, 3, 7). 

JACE filed this action in the Superior Court on May 28, 2015 seeking review of the 

Board's decision. 
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mscussmN 

A. Lcgnl Stn11d1u·ds 

1. Legnl Stmulnrcl on Su11111uwy Judgment 

Summary judgment is granted when there are no genuine issues of material fact and the 

moving party is entitled to judgment as a matter of law. Mass, R. Civ. P. 56(c). In determining 

whether the moving party is entitled to judgment as a matter of law, the evidence is viewed in the 

light most favorable to the nonmoving party. See Harrison v. NetCentric Corp., 433 Mass. 465, 

468 (2001 ), "The moving party hears the burden of affirmatively demonstrating the absence of a 

triable issue." Lev v, Gcv~ Et1ter~.-Ma.s~.Jru;.,, 457 Mass. 234, 237 (2010). "Where the party 

opposing the motion benrs the bu1-den of proof at trial, the moving party will prevail only if it 

demonstrates that the nonmoving pai-ty has no reasonable expectation of proving an essential 

element of the case." ~:11boLC01·r. v. AYX Corn., 448 Mass. 629,637 (2007), citing 

Kourouvacilis v. General Mutors CQ.!3~.,, 410 Mass. 706, 716 (1991), Fh1ally, "[i]n deciding a 

motio11 for summary judgment, a cowt does not resolve issues ofmatel'ial fact, assess credibility, 

or weigh evidence." Kernan v. Morse, 69 Mass. App. Ct. 378,382 (2007). 

2. Shl.nding In Zoning Anpe11I Case~ 

Under the Boston Zoning Enabling Act, a "person aggrieved" by a decisio11 of the Board 

may appeal the decision to the Superiot' Cot1rt. St 1956, c. 665, § 11, as amended by St. 1974, c. 

669, § 1 and St. 1994, c. 461, § 2. "Because the language in the Boston Zoning Enabling Act is, 

in this respect, identical to that in [the Zoning Act,] G. L. c, 40A, § 17, ... [courts] may look 

beyond Boston cases to detennine the meaning of aggrieved status for these purposes." Shcri:il! 

lkmsc, Inc. v. Hoal'd of A1msmLqfBmitm1, 19 Mass. App. Ct. 274,275 (1985). 
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Under G. L. c. 40A, § 17, "[a] plaintiff is a 'person aggrieved' ifhe suffers some 

infringement of his legal 7ights.'' M!!.rnshliru.1 v. &.QllilltJ..11Q. of Am1cnls ofJ'.j,!lwl:m!:Y.lllil'!, 421 

Mass. 719, 721 (1996), "Abutters are entitled to a rebuttable presumption that they are 

'aggrieved persons:' undet· the Zoning Act and, therefore, have standing to challenge a decision 

ofa zoning board of appeals." .a.L£pooncr Rd., LLC v. Zo11ing Bd. or Ap1icnls ofl3rookline, 461 

Mass, 692, 700 (2012) (footnote omitted). A defendant may rebut the presumption by 

"offer[ing] evidenoe 'warranting a finding contt·ary to the presumed fact, 111 Stflt1d!Jr,wii;:.k v, 

Zoning B~l,..of .Anilll!!IB pf Andover, 447 Mass. 20, 34 (2006), quoting {Vlarinelli v. Board of 

Arn)cals of Stoughton, 440 Mass. 255,258 (2003). 

In the context of summary judgment, a defendant may defeat the presumption by: (1) 

"showing that, as a matte1· of'law, the claims of aggrievement raised by an abutter., .are not 

interests that the Zoning Act ( or other zoning law) is intended to protect;" (2) "coming fol'ward 

with credible affirmative evidence that refntes the presumption," or (3) i•showing that the 

plaintiff has no reasonable expectation of proving a cognizable hann." ]:!mm! v. Zoning Ad. qf 

.6J>pLial of Westminster, 474 Mass, 570, 573 (2016) (intemal quotations omitted). 

Once the plaintlff's presumption of standing is rebutted, the burden shifts back to the 

plaintiff to establish standing by producing credible evidence, ,RI Spooner Rd.,JJ,LG, 461 Mass. 

at 701. "At tl1at juncture, the jurisdictional issue of standing will be decided on the basis of all 

the evidence, with no benefit to the plaintiff from the presumption of aggl'ievement." Id, The 

plaintiff must "establish-by dh-ect facts and not speculative personal opinion-that his iujury is 

special and different from the concerns of the rest of the community.'► Stand!;.rwiclf., 447 Mass, 

at 33 (intemal quotations and citation omitted). Moreover, in a summary judgment motion 

challenging standing, "a defendant is not required to prese11t affumative evidence that refutes a 
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plaintiff's basis for standing ... .It is enough that the moving party 'demonstrate[ J, by reference to 

material described in M~ss. R. Civ. P. 56 (c), unmet ~Y countervailing materials, that the party 

opposing the motion has 110 reasonable expectation of proving' a legally cognizable injury." Id. 

at 35, quoting Kourouvacilis v. ~:ic11QJ:ruJylotors Corn,, 410 Mass. 706, 716 (1991). 

B, AnplicaHon of the Legal St1mdnnls 

As an abutter of 477 Hardson's property, JACE enjoys a presumption of being an 

aggrieved party. See fil_Spooncr Rd .. LLC, 461 Mass. at 700. This presumption of standing is 

not rebutted by the me1-e fact ofits non-eonfonning use, S~e Vuinos v, Board or Al)pcn!i; or 

Ly1m, 337 Mass. 591,594 (1958) (non-conforming use did not defeat plaintiffs status as a 

person aggrieved). However, 4 77 Harrison has successfully 1·ebutted JACE' s presumption of 

standing on the summary judgment record. Possible harm to the structural integrity of JACE's 

building is not within the purview of the zoning laws. And 477 Harrison has rebutted JACE's 

allegations 1·elated to inci:eased density and overcrowding, demonstmti11g that they are 

speculative and unsupported by credible admissible evidence, Therefore, summary judgment 

must be granted in favor of 4 77 Harrison on the grounds that JACE tacks standing. 

1. JACE'11 Suppo1·I ICascnumt ls Not P1·otcctcd By the Z<ming Lnws 

Although JACE states in its opposition brief that its "centt·a.l objection to the ZBA 

Decision is the increased density caused by the addition of the three penthouses," JACE Opp. B1·, 

at 11, its argument focuses almost entirely on the potential harm that could result from the 

increased load 011 the no1theasterly wall of 477 Harrison's building. as to which JACE has an 

easement of support, See JACE Opp. Br. at 13-17, 20-25. Although there is no case directly on 

point, this Court holds that concerns over the structu..al integrity of JACE's building are a 
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building code matter to be addressed by the City of Boston's Inspectional Services Department, 

not a zoning matter. 

"[TJhe purposes and operation of zonh1g laws and building codes are somewhat divergent • 

• • , • Whereas the main purpose of zo11i11g is to stabilize the use of prope1ty and to protect an area 

from deleterious uses, a building code relates to the safety and structure of buildings." Enos v. 

Brockton, 354 Mass. 278; 280-281 (1968) (city zoning ordinance cannot regulate thickness of 

masonry walls) (quotations and additional citations omitted). Consistent with this ruling, the 

CommonweC1lth'a zoning onnbling act providos that "[n]o zoning ordinance or by-law shall 

regulate or restrict 1he use of materials, or methods of construction of structures regulated by the 

state buildins code." G. L, c, 40A, § 3, 

In Rinnl,ill v. Rmmi of Anpeal ornosto.n, 50 Mass. App. Ct 657,660 (2001), the Appeals 

Court held that plaintiff1 an abutting land ownei·, la.eked standing to pursue a zoning appeal based ' 

upon building code violations on the lm1d as to which the variance had been granted. Although 

JACE presents evidence of potential stl'llctural harm to its own property, which was oot alleged 

in Rinq!ill, the natut'e of the violation, i.e., conditions that may affect the safety of a structure, is 

the same in both cases. 

The fact that JACE has an easement protecting its structural rights does not change the 

Court's analysis. In Pi care!, supra, the Supt'eme J1.1dicial Court held that the impairment of 

plaintiff's easement giving him access to a pond clid not give plaintiff standing to oppose a 

zoning variance becatrne plaintiff "did not claim that constructing a residence on the locus would 

be deleterious in any respect related to typical .zoning concerns, for exampl~, density, traffic, 

parking availability, or noise." 474 Mass. at 574. JACE's effo1ts to distinguish~ are not 
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persuasive. More significantly, JACE cites no case supporting the proposition that the zoning 

laws are intended t? protect the strnctural integr~cy ofbuildil!gs. 

Because the .zoning laws do 11ot protect JACE's interest in its support easement, JACE's 

pt·esumption of standing as to its easement-related allegation of hat•m has been rebutted, 

2. ,JACE's Allegations Related to D1msity Arc Rebutted nnd/01· Spcculntive 

The only impact of density that JACE addresses in its summary judgment opposition is 

parking. 477 Han·ison has refuted this claim with expert evidence, and JACE has offered no 

admissible evidence on the issue that creates a disputed issue of material fact. JACE's purported 

evidence of the other jmpacts of density alleged in the Complaint, i.e., traffic, waste, noise, and 

shadows, consists entirely of speculation and inadmissible opinions. 477 Harrison has 

successfully rebutted JACE's presumption of standing as to this alleged harm through a 

combination of credible affumative evidence that refutes the presumption and a showing that 

JACE's purported evide11ce cannot establish a "cognizable barm." Picarg, 474 Mass. at 573. 

On the issue of pat·king, 477 Harrison submitted a traffic impact analysis and an 

accompanying affidavit of the traffic engineel' who conducted the 1·eport. (J. App 'x Ex. 29). In 

the l'eport and affidavit, the traffic engineet· opines that 477 Harrison's proposed construction 

will have a de mininms impact on traffic. (J. App'x Ex. 29, at 1, 5). 477 Harrison also offered 

an affidavit in which its manager averred that "each pltrchaser of a proposed penthouse will be 

provided a parking space inside of [477 Harrison's existing parking] garage.'1 (J. App'x Bx. 2, at 

2), Such evidence is sufficient to rebut JACE's presumption of standing as to its allegation of 

traffic-related harm. See Stnndcrwic.k, 447 Mass. at 35 (unchallenged affidavit of traffic expert 

rebutted presumption of standing); Rinaldi, 50 Mass. App. Ct. at 660 (plaintiff did not nave 

8 
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standing where "it [wa]s difficult to envision significant increases in traffic and loss of pal'king 

spaces•► from variance that aliov,ed defendanes use to increase from five to six dwelling units). 

In 1·esponse, JACE offers the deposition testimony of its manager as to parking shortages 

in the neighborhood. (J, App'x Ex. 42, 1, 28~33), However, on the dispositive issue of harm 

t·esulting from the three proposed penthouse units1 JACE's manager offers only speculative and 

inadmissible opinions that "it is 1·easonable to expect that the addition of the 1hree penthouse 

units ... will only exacerbate the parking challenges in the area ... [and] lead to additional 

unauthorized parking in the no pat'l<lng zone in front of the JACE Property." (J, App'x Ex. 42, 1 

34,)3 This i~ clearly insufficient. Standct:}YiQ!s, 447 Mass. at 33. See also Barvqnik v. 8m1r4..Qf 

Alc!cnnan, 33 Mass. App. Ct. 129, 138 (1992) (no standing "where none of the plaintiffs 

pl'esented evidence that demonstrated a reasonable likelihood of any tangible, as opposed to 

speculative, hatm to their property,").4 

On the issues of waste and noise, JACE offers 011Iy the speculative opiilions of its 

manager that additional waste from 477 Harrison's new residents "will probably" be placed on 

the public sidewalk in front of JACE's building (J. App'x Ex. 3, at 57-58). and that, lfJACE 

expands its building upward, future occupants may heat' the rooftop HV AC units on 4 77 

Harrison's building (id. at 80·81). On the issue of shadows, the same manager states that a 

Google application estimates that the penthouse units would inc-l'ease shadows on JACE's 

property by "approximately 18%." (J. App'x Ex. 42,123), This estimate, made by a layperson 

and unsupported by any documentation, is clearly i11admissible. 

3 The same manage!' aL10 opined at hls deposition thnt the occupants of the penthouse units would not use their 
asslgned pnrking spnces in the builditig garage. (J. App'x Ex. 3, at 59-60). 

4 In its opposition brief, JACE does not address the issue of traffic a:; distinct from its concerns aboul parking. 

9 



App.480

Notice sent 
2/03/17 

In sum, 477 Harrison has successfully rebutted JACE's presumption of standing as to any 

density-relate~ harm, through a combination of"credible affirmative evidence that refutes the 

presumption" and a showing that JACE uhas no reasonable expectation of proving a cognizable 

harm.'' Picard, 474 Mass, at 573. JACE has failed to present any admissible evidence that 

"demonstrate[s] a reasonable likelihood of any tangible, as opposed to speculative1 harm to [its] 

propetty.'' Barvcnik, 33 Mass, App. Ct. at 138, Afortiorii JACE has failed to demonstrate that 

its "injury is special and different from the concerns of the rest of the community." Sttmdcrwick, 

447 Mass. at 33. Accordingly, JACE does not have standing to pursue a review of the Board's 

decision. 

CONCLUSION AND ORDER 

For the above reasons, Defendants' motion for summary judgment (Docket# 18) is 

ALLOWICJ). Judgment shall entel' ht favor of the defendaJ.ltS, Board of Appeal of the City of 

~~~ :~:cyH=I~:::••• LLC, Md 1~ care file shrul bie closied. L_ 

I rt J. lHlmann 
.I cc "the Superior Court 

10 
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EXHIBIT 

l'fO 
Th.is form must be completed and signeu by the owner-of-record,. their attorney and/or authorized agent. 
signed by property owner, please attach? sigw•d letter -,fru!horization designating the authorized agent. 

APPf:AI.. 
under Boston Zolllllg Code • 

Boston, ~Massacllusetts . J~~.I:9P.. Jti .... ?Ql~ ... , 20 . 

To the Board of Appeal in the Inspection Ser\'ices Department of the City of Boston: 

The undezsigneo, being . ti'!E;i. ,q H.Q~At:;Y . . t:9~. ~P.PllQ~Jlt ... . 6P~\+MQ . .Q~Y.e:J.APVlJ!:Qt .... U,C . .............. . 
Thi OWDft(S) or nurhorized l@Dnl 

of the Jot at . .1!71.-;-~.B.1. Ha.rr:1SA.Q. Ava ..................... . .. War.cl. 3 .......... South . .t;nd. ... ........... .. 
number ,11ul wrnl dlsffil:l 

hereby appeal(s) under St. 1956, c. 665, s. 8, to th.e Board of Appeal in the Inspectional Services Department of the City 

of Boston the action taken by Inspootional Services Commissioner as outlined in the attached refusal letter. 

DESCRJBE IN DETAIL THE REASON(S) FOR THIS APPEAL 

This appeal seeks relief from various provisions of Art. 64-19 in order to convert an 
industrial warehouse into 18 residential condominium units and 2 commercial (office and 
re~ail spacea) together with parking on the basement level. The property is located in 
a Neighborhood Development Area (NDA) and therefore, for residential uses the provisions 
of Article 6ij-9 are applicable. rhis appeal also seeks conditional use permits for a 
~%m~xicf~9~ditTffi§'P.itb#8g~ Art. 6~-34 and a groundwater permit under Art. 32-9 , 

Conaiatent with the Harrison Albany Corridor Strategic Plan, which has been incorpo1°ated 
into Art. 64, this proposal seeks to convert an underutilized warehouse building and 
convert it to residential use with street level retail activity. The building will be 
adaptively reused and a new penthouee addition on tbe roof will create two additional 
residential units. 

PROVIDE REASONS \Ar'HY BOARD SHOlJLD GRANT RELIEF 

The relief sought will not be detrimental to the neighborhood an<i will not substantially 
der,.)ga te ft•om the intent and purpose of Article 6~ of the Code. The granting of' the 
'fariance and conditional use permits is necessary for the reasonable- use of the structure 
and is the minimum relief that will accomplish this purpose. The proposed groundwater 
recharge system will p~ornote infiltration of rainwater into the ground and will.have no 
~~~rtf P\'l.Ct on groundwater levels ~ri thin the area. , ,:/y;-;,7 

BD 504a Revised 200S 

,1/~ ?~::-<---
OWNER Pe~gola. ,NQmine~- Wru-st, ..... ~:-:---

AUTHORIZED AGENT ~~;!'.<?. ~~~-~~~.t: ! . -~~~ • 
Lacasse Law, LLC 

ADDRESS . . .. , , 3-8 . .l\tewbur¾'- -S-tFeet- -· ·. 
Boston, MA 02116 

617-605-2767 TELEPHONE ............ . .. . .......... . ... . 

FAX ......... . ............................. .. 

JACE0486 
174 
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LexisNexis~-· 
! ofl DOCUMENT 

JACE BOSTON, LLC vs, HOLLAND DEVF,LOPMENT, LLC, & another.' 

477 Harrison Avenue, LLC. 

Al'PEALS COURT OF MASSACHUSETTS 

2016 Mass. App. Unpub. LEXIS 183 

February 24, 2016, Entered 

NOTICE: SUMMARY DECISIONS ISSUED BY 
THE APPEALS COURT PURSUANT TO ITS RULE 
/:28, AS AMENDED BY 73 MASS. APP. CT. 1001 
(2009), ARE PRIMARILY DIRECTED TO THE PAR­
TIES AND, THEREFORE, MAY NOT FULLY AD­
DRESS THE FACTS OF THE CASE OR THE PAN­
EL'S DECfSlONAL RATIONALE. MOREOVER, 
SUCH DECISIONS ARE NOT CIRCULATED TO 
THE ENTIRE COURT AND, THEREFORE, REPRE­
SENT ONLY THE VIEWS OF THE PANEL THAT 
DECIDED THE CASE. A SUMMARY DECISION 
PURSUANT TO RULE 1:28 ISSUED AFTER FEB· 
RU ARY 25, 2008, MAY BE CITED FOR ITS PERSUA­
SIVE VA.LUE BUT, BECAUSE OF THE LIMITATIONS 
NOTED ABOVE, NOT AS BINDING PRECEDENT. SEE 
CHA.CE V. CUIUUN. 71 MASS. APP. CT. 258,260 N.4 
(2008). 

JUDGES: Green, Wolohojian & Hemry, JI.' 

7 Tbe panelists $le listed in order of seniority. 

OPINION 

MEMORANDUM AND ORDER PURSUANT TO RULE 
1:28 

This appeal arises from a dispu1e between abutting 
property owners over the in1erprctation of an easement 
granled in a 1926 illdenture and agreement (indenture), 
entered lnlO by their pre<lecessors in intcrcst,1 At trial, the 
plaintiff, JACE Boston, LLC (JACE), sought a dccl8la­
tory judgment and an injunction to• establish its rights 
under the indenture and 10 prevent the defendants, 477 
HarriSOtt Avenue, LLC, and Holland Development, LLC 

(co\lecdvely, 477 Harri,on}, from demolishing a large 
portion of the wall subject to the easement 477 Harrison 
appeals from a judgment in favor of JACc entered by the 
Superior Coun after a jury-waived trial. Wcaffinn. 

2 477 Harrison Avenue, LLC, purchased the 
477 Harrison Avenue property in 2012, and is the 
su.x:essor in interest to the Jordan lnl3tees, wbo 
originally owned the property. JACE 8<,ston, 
L LC, is the successor in intere,.t cf the Savoy Re­
alty Trust for 1234 Washington Stre,;t in Boston. 

The scope of an casement, "derived from the pre­
sumed intent of the grantor, is to be ascertained from the 
words used in the 'mitten instrument, construed when 
necessary in lhe light of the attendan I circumstances." 
Patter.so;1 v. Paul, 448 Mas!J. 6.58, 665 (2007), quoting 
from Shefte/~. Wei, 44 Mass. App. CL 175, 179 (1998). 
Whether the easement is in a deed or 11. contract in the 
chain of title of both properties is of no moment because 
the essential que.stion is the intent of the parties as indi­
c:ated by the words used in the instrument Moreover, the 
scopo of an casement does not change jU$t because the 
grantor transfers title. Accord Anderson v. De Vries, 326 
Mass. 127, 132 (1950) (noting that with regard 10 the 
easement "ft]he respondents acquired no greater rights 
than their grantors had"). Here, the plain language of the 
indenture i~ not ambiguous lllld controls o~r analysis. 
The indcr..ture grants JACE 11I1 ease1T.ent: 

"which shall endure so long as the 
garage buildini now in process of er~­
tion on said land of said Trustees of the 
Savoy Realty Trust shall stand to tie unto 
and use for the support of said garage 

EXHIBIT 
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building [the wall subject to the easement] 
... to a height not exceeding two stories 
nor more than thirty four feet above the 
line of the present curbstone at the west­
erly comer of said Harrison Avenue and 
Peny Street. 11 

In short, as the trial court judge found, the easement 
grants JACE, and its successors and assigns, the right to 
tie unto and use for support the northeasterly wall of the 
building located on 477 Harrison Avenue up to two sto­
ries or a maximum height of 34 feet measured from the 
line of the curbstone at the corner of Harrison Avenue 
and Perry Street as it existed in 1926, i.e., 49.38 feet 
above 11 B oston City Base, "3 and this right remains in ex~ 
istence, irrespective of whether it is exercised, until such 
time as the building on the JACE property no longer re­
mains standing. 

3 Boston City Base is a fixed point below 
ground developed by the city of Boston in the 
I 850's that allows architects and engineers to use 
the same vertical reference frame for all new 
construction in the city. 

The case of Johnson v. Kinnicutt, 2 Cush. 153, 156 
(! 848), does not suggest a different analysis. That case 
concerned the width of an easement for "passing and 
repassing over the space of twenty feet." The court found 
that the easement was a 11 grant of a convenient way11 

within the limit of twenty feet and left for a jury whether 
the whole of the space must be left open. Id. at 157-158. 
The easement here is of a different kind, granting the 
right to tie into a wall for support up to a specific height. 
477 Harrison acknowledges, as it must, that for at least 
some period, the Savoy trustees had the right to use the 
full area described in the easement to the maximum 
height. 

477 Harrison contends that the reference to "the 
garage building now in process of erection" limits the 
scope of the easement. 4 77 Harrison contends the quoted 
phrase means that once that garage was completed in 
1926, the right of JACE or its predecessors to tie in at a 
height more than one story ended. For support, it con­
tends that a later clause of the indenture evidences the 
original parties1 intent to restrict the easement to the 
original building, rather than allow for future expansion.' 
These arguments are unavailing. 

4 The later clause provided that the Savoy 
trustees' obligation to indemnify the Jordan trus­
tees was limited to the time period when the gar­
age building was being constructed. 

Page 2 

The indenture expressly limits the duration of the 
easement -- until the garage building no longer stands on 
the property. The parties used limiting language in other 
clauses of the easement and it is dispositive that here 
they chose not to. At the time the parties entered into the 
easement, both knew that the Savoy trustees had an ap­
proved building plan for a one-story garage and yet 
wrote an easement that contemplated a taller building 
and did not expressly limit the Savoy trustees' (or their 
successors and assigns) ability to expand. That is dispos­
itive. As the trial judge properly noted, "[T]he easement 
contains no express time limit as to when the Savoy 
Trustees, or their successors, had to utilize the easement 
and there is no express language prohibiting a future 
addition to the garage."' This interpretation applies the 
plain and ordinary meaning of the terms and ensures that 
no terms are rendered superfluous. Estes v. DeMello, 61 
Mass. App. Ct. 638, 642 (2004). 

5 The trial judge's finding of fact that further 
removal of the wall would adversely affect the 
remaining portion of the wall provides an inde­
pendent basis for the injunction. The trial judge 
credited JACE's experts on this point. 477 Harri­
son does not demonstrate that this finding of fact 
is clearly erroneous. See U.S. Bank Natl. Assn. v. 
Schumacher, 467 Mass. 421, 427 (2014) ("On re­
view of a jury-waived proceeding, we accept the 
judge's findings of fact unless they are clearly er­
roneous11 ). Instead, it argues that if reducing the 
wall height harms JACE's building, the exclusive 
remedy would be damages. This is not correct -­
JACE is entitled to an injunction to prevent the 
ham,. 

477 Harrison asks us to rewrite the easement to sub­
stitute the Boston City Base for the line of the curbstone. 
It is not for this court to rewrite the express language of 
the easement. 6 

6 Additionally, the easement refers to a 11 garage 
building now in process of erection11 and the 
building plan for that garage, which was signed 
earlier in the same month the indenture was 
signed, refers to the Boston City Base. This al­
lows the inference that the parties were aware of 
the Boston City Base, but specifically chose to 
measure the vertical elevation stated in the ease­
ment in another manner -- the line of the curb­
stone. 

Because the terms of the easement are not ambigu­
ous, we do not reach 477 Harrison's alternative argu­
ments. 

Judgment affirmed. 
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By the Court (Green, Wolohojian & Henry, JJ.'), 

Page 3 

7 The panelists are listed in order of seniority, 

Entered: February 24, 2016. 
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