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ENDANGERING A CHILD BY OPERATING A VEHICLE WHILE UNDER
THE INFLUENCE OF INTOXICATING LIQUOR?
(when OUI is also charged)

G.L.c. 90, § 24V

Thedefendantis charged with endangeringa child while
operatinga motor vehiclewhileunder the influence of intoxicating
liquor.

In order to prove thedefendantguilty of this offense, the
Commonwealth mustprovethe samethree elementsthat| have
describedto you on the chargeof operatinga motor vehicle while
under theinfluenceofalcohol. It mustalso provebeyond a
reasonable doubtthat while the defendantwas operating the vehicle,
therewas a child who was fourteen years ofage or younger present
in the vehicle.

|l instructyouthat you cannotreturn averdictof guilty on this
offenseunlessyoufirst find the defendantguilty on the chargeof

operatinga motor vehiclewhileunder the influence of alcohol.

1 If the Commonwealth intends to proceed both upon a charge of OUl-alcohol and OUI-drugs, the Court
should order that sobriety tests be referred to in both cases as roadside assessments.
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[If there are stipulations.| Becausethe parties have stipulated

(that the defendantwas operating a motor vehicle) (that the
location was a public way) (that the location was oneto
which the public had aright of access) (that the defendant
was under the influence of intoxicating liquor) (that a child
fourteen years of age or younger was presentin the
vehicle),the only element(s)the Commonwealth must
prove beyond areasonable doubtis (are)_elements) . If the
Commonwealth has proved (that) (those) element(s)
beyond areasonabledoubt,you shouldreturnaverdictof

guilty. If it has not,you mustfind the defendantnot guilty.

[1f there are no stipulations. | There are four things that the Commonwealth

must prove beyondareasonabledoubtto obtainaconviction on this
charge:

First: Thatthe defendantoperated a motor vehicle;

Second: Thatthe defendantdid so (on a public way) (or) (in a
placewherethe public has aright of access)(or) (in a placewhere

membersofthe public have access as invitees or licensees); and
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Third: Thatwhile the defendantwas operating the vehicle, he
(she)was under the influence of intoxicating liquor,and

Fourth: Thatwhilethe defendantwas operating the vehicle,
therewas a child presentin the vehiclewho was fourteen years of age
or younger.

If the Commonwealth has proven all four elements beyond a
reasonabledoubt,you shouldreturnaverdictof guilty. If the
Commonwealth has failed to proveoneor more of these elements

beyond areasonabledoubt,you mustreturnaverdictof not guilty.

NOTES:

1. Estimation of age. A witness may estimate a person’s age where “marked extremes of
old age and youth are inwlved.” Commonwealth v. Stevens, 93 Mass. App. Ct. 1123 (1:28) (2018).

2. Knowledge of Age. The Commonwealth must present evidence of the child’'s’ age, but
is not required to prove the defendant knew the child’s age. Commonwealth v. Montalvo, 50 Mass. App.
Ct. 85, 88 (2000).



