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“the concept of materiality governs.* But these standards would effectively be
eliminated under Verizon's approach. Instead, Verizon's proposal would require perfect
performance by the CLEC, defining any non-cotnpliance, even a single circuit among
thausands, to eonstitute material non-compliance. (Amendment 2, at 3.4.2.7). This
substitution of perfection instead of materiality is designed to foist the cost of the audit
improperly onte the CLEC,

There is no justi[Rgation lor this approach in the TR(. Because the process
embodied in Verizon's propesal amounts to an impermissible “pre-audit,” and
“unauthorized audite™ it should be rejected. The amendmem. proposed by ATET, in
contrast, accurately reflect the requirements established by the FCC, and thus should be

adopted.

ISSTUE 31 Should the Amendment address Verizon’s Section 271 obligations
to provide network elements that Verizon no longer s required to
make available ander Section 251 of the Act? If so, how?

The issue presented here is whether tertns and conditions relating to Section 271
elements should, or indeed must, be included in interconnection agreements filed
putsuant o Section 252, Verizon's argumetit in its initial brief, however, repeatedly
cunllates the issue presented here with a dillerent wssue that Venzon prelers w argue.
Instzad of addressing the issue presented, Yerizon argues that Section 271 obligations are
not the same as Section 251 obligations. As a matter of simple logic, the fact that the
vbligalions are nol the same does nol mean that Seclion 271 obligations must not be

included in Section 252 interconnection agreements. Indeed, the express language of

WARCG§ 670-628, ar Vo, 1905, See the discussion of the concept of materiality defined in the American
Institutes of Certified Public Aceountants (AICPA) professional standards Staremenis on Standards fioe
Afrestation Engagerments (SSAEY No. 10, now codified at AICPA section AT 60H.
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Section 271 requires that the obligations imposed by that scetion be ineluded in
inlercommetion ggreements filed pursuant to Section 232,

In otder to address a different isgue from the one presented, Verizon responded 1o
an argoment Yerizon claimed AT&T made, rather than the vne AT&ET aclually made. In
the Joint Issues Matrix (and again in its initial brief), AT&T had pointed t¢ the clear and
unambiguous language in Section 271, Section 271{c){2 % 4) establishes the reguirements
by which a Bell Qperating Company (“BOC™) may be authorized to offer in-region long
distance service. One of the requirements is to provide “access and interconnection
pursuant tn one or mare agreements described in paragraph (1 WA Paragraph {1}A)
states in pertinent part;

A Bell operating company meets the requirements of this

subparagraph il it has entered inte one or more Sinding

agrecments that have been approved ander sectivn 252 of this

titl¢ specifying the terms and conditions under which the Bell

opctating company iz providing aceess and interconnection 1o its

nerwork facilities[.]"
Finally, Section 271 makes clear that the terms and conditions for access and
interconnection that must be included in the agreements approved under Scetion 252 arc

terme and conditions for the 14 cheeklist iterns listed in Section 271.% In short, iCa BOC

like ¥Venron wants to avail itself of the commeszcial benefits associated with offering in-

i 47T US.C, 27 L{cHIHAY
h 47 ULE.C. 2T A

# See, 47 WEC. 2T(e)(2WR) (“Competilive checklist: Access ar interconnection provided o

gonerally offered by a Bell operating compeny to other telecommutications camriers mests the requirements
of this subparagraph i[ such access and imerconnection inchides each of the following: [14 checklist items
tisted).”)
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region interLATA service, it must offer the fourteen checklist items in binding
agreements filed pursuant to Section 252.*

Mowhere in Verizon's initial brief does Verizon seck to vcbut this argument.
Instcad, Verizon mischaracterizes AT&T s argumenl, crealing a siraw man, which
Verizon seeks to rebut.  After referming to AT&T s argument regarding the Section 271
languape requiring Section 271 obligations in Section 252 proceedings, YVerizon
erronecusly asserts, “In USTA I, the CLECs argued, as ATET does here, ‘that the
indepsndent § 271 unbumdling provisions incorporate all the requirements imposed by
§4 251-252, including pricing and cumbination.”™ Verzon then uses USTA If 1o
disprove the argument Verizon claims AT&T made.” While Verizon presented an
argument for why Section 271 elements are notl subject Lo the same requimemeanis as

Section 251 UNES, and cited o & varicty of irrelevant cases,”! it failed to address entirely

“ Significantly, Sechon 271 {c)(2)(A) is written in the present tense. At any given moment, Verizon

is qualified w provide long-distance servica anhy if it is complying with two essential requirements: (1}
“access and interconnection” must be offered “pursuant to one or more agreements described in [Section
ZTLRICIMAY and {2} such “sovess andd Intercennection™ mwat elude the chesklist ilems specified in
subparagraph (P, 47 ILE.CL § 271} 20 AJKT) and () ZW A

* Verizon Mnltial Brief, at 140 (emphazis added). In fact, Verizon makes repeated efforts to
erroneously recharacterize ATET s posihon in this case as one that the U574 77 Court tojected, See, id, at
146 (Acconding Lo Verizon, “In reviewing the FOO's delerminativns, the D.C. Circuil considered and
tojceted the precisc argument made by the CLECs in the Joint Matrix, Tasne 31, at B9-98 (i 2, that beeanse
gection 271 ()1 A) and (e)ZK A refer (o section 252 apresnents, section 271 obligations are thereton: o
be enforcad in sectinn 232 arbitrations. ™)) See efro, Verizon loitial Beief, at 136 {Verizon cites to the
December 15, 2005 Decision on issue of the pricing stardard 10 be psed in Section 271 slements, nol on
whether Seciion 27! elements should be included in mierconoeclion agreements),

R Sew, fed, al 140 (*The D.C. Circuil, however, held that “the CLEC: femve no seviows argument” thal
gection 251 obligations apply to scction 271 cheeklist items four, five, six and ten {i.c., unbundled
clements. "Hquoting L8574 £, 359 F 3d at 389; emphasis in Yerizon's briet),

it Mot a singls one of the cascs cited by Vorizon bave anything to do with the issue of whether

Sectton 271 check 1ist items noust be included in interconnection agreetnents appeowved pusuant by Section
232, In 88C Commnfeatices fne_w, PO, 138 F 34 410, 416, 417 (DLC. Cir 199E), the Court determined
only that the FCC, and not the State comimissions, is respoensible for deciding te merits of 8 BOC request
for interL ATA suthorization. It did not sven purpor 0 construe the language in Scction 271 as it velates W
the issue presented here, In dndiana Bell Company, Tac. v Tudimee Uiliny Regulatory Commission, 359
F.2d 493 (Th Cir. 2004), the state ¢ommiission had ordered Indiana Bell, as a conditon of its
recomumendation for Section 271 approval, te offer 2 performance plan as “an alternative means of
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AT&T’s demonstratively correct argument that the checklist items of Section 271 must
be included in “binding agreements that have been approved under section 252[.]7
Moreover, Verizon's reliance on the Department’s Phasze 11-D decision in 13 1.E.
08-57.% is misplaced. On page 136 of its initial brief, Verizon asserts thal “there is no
law il basig to include section 271 obligations i the section 257 Amendment under
arbivration” (cmphagis added). Tn suppornt of this arpmiment Verizon points 1o the
epartment’s Phase T71-1 Decigion,™ In which the Department considered whether
Verizon’s PARTS architecture must be unbundied and made a part of a tariff. Inits
Phase [I1.T} Decision, the Departmert was not even asked to consider the langnage in
Section 271 which requires the Section 271 elements (0 be included in a Section 232
agrecment because such language would have been irrelevant to the issve presenied there.
When the Department found that it did not have authority to enforce Section 271
unbundling obligations as part of a tanff review, such a holding does not apply to the

present case invalving a Section 232 arbitration. Section 271 check list items st be

oblaining interconmeciion” thal would be avuilable o all carmiers, wchxding these withoul IRkerconect on
agrecments, fd gt 496-97, The Indfiaaa Bell Court found such an arder ingonsistent with the
Telecommunications Act of 1994, because it forcad the 1LEC to provide 3ecticn 251 clémsnts io a proccss
oulside of the nagotiation and arbitration process contemplated by the Act. fd Clearly, the fhdiowa Belf
Court did not consttoe the Section 271 language requiring check list itenis to be contained in Section 252
agreements, The Qwest Decfaraiory Rufing, 17 FCC Red 9337 (2002), to which Yerizen cites on page
138 of its inifal brief, addresses (e issue of which terms and conditions are sufficiently close to Section
251 UWEs to be included in a Section 252 apreement. |t mever addressed the issue of whether Section 271
check list itetms must be contaitied in a Seclion 252 agreement. Finally, the FOC's fiwerl ATA Boundary
Chrder, 14 FCC REod 14392 (1999), 1o which Verizon points on page 137 is completely imelevant to the
issue of whother Section 271 check list items must be containgd in a Section 252 agreerent. [t merely
holds that tw FCOC, and not the stales, has the power to modify InterLATA houndaries.

* L).T.E. B8-37, Phase i[}-D {January 30, 2004} (“Phase II-D Decision™).

1 Verizaw fniticl Brief, at 136, citing and quoting from Phase II-I3 Decision.
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included in Section 252 agreements, and it is the Department’s responsibility to review,

approve and enforce such agreements.*

BRIEFING QUESTION 1

BRIEFING QUESTION 2

Notwithstanding the carrier’s substantive argaments
in this preceeding regarding proposed rates, terms, or
conditions for any specific service, for each carrier's
individuul interconeection ngreement, please identify
ench and every term that is relevent to whether or not
the interconnection agreement’s change of law or
dispute resolution provisions permit the parties te
implement changes of “applicable law™ without first
executing an amendment to the interconnection
agreement. In providing your response, please quote
the relevunt interconnection agreement provisions,
citlng them by section, and provide highlighied copies
of the relevant language.

Indicate whether a change of law or dispute resolution
provision has heen triggered and siate the date on
which ench condition precedent or party obligation
(e.g., notice requirements) was met, if applicable, with
regard to the implementation of the Trienaial Review
Remund Order or uny other statutory, judicial, or
regulatery change, state or federal, that you claim did
modily the parties’ rights undcr the interconnection
agreement.

A. March 14 Briefing Questions Applicable to AT& T Communications
of New England, Tnc, and Teleport Communications-Boston

I its two March 10 briefing questions, the Department asked Lthe parties 1o (1)

identify specific provisions in their interconnections agreements that permit or prohibit

the parfies from implementing changes of “applicable law™ without first executing an

amendrent to {he interconnection agreement, and (2) indicate whether a change of law or

dispute resolution process had been trigpered, together with the triggering event and its

date. Instead nf rezponding to the Department’s questions, Yerizon presented a lengthy

EL|

Soutfiwerstarm Belf Tel Co. v Public Uility Comm ' of Texas, 204 T34 475, 479-30 (5th Cir,

20040) Bee adse Michizan Beff Tel Co v, MOIMetre, 323 F.3d 248, 356-57 (fth Cir, 2003); BeffSourk
Tefeanm. fne v, MU TAeira, 317 F34 1270, 1276 (11th Cir, 2003) (en banc),
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