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POSSESSION OF FIREARM IN A PROHIBITED AREA

G.L. c. 269, § 10(k)

The defendant is charged with unlawfully possessing a firearm in a prohibited area.  To prove the defendant guilty of this offense, the Commonwealth must prove five things beyond a reasonable doubt:
First:  That the defendant possessed an item;
Second:  That the item met the legal definition of a firearm; 
Third: That the defendant knew that they possessed that firearm; 
Fourth: That the defendant possessed that firearm in a prohibited area; and
Fifth:	 That the defendant knew or reasonably should have known that the place was a prohibited area.

To prove the first element, the Commonwealth must prove beyond a reasonable doubt that the defendant possessed an item.  What does it mean to possess something?  A person obviously possesses something if they have direct physical control of it at a given time. 



If defendant does not have physical control and/or the Commonwealth alleges constructive possession: 

· A person also possesses an object without actual physical custody of it if they have knowledge of the object;
· the ability to exercise control over that object, either directly or through another person; and
· the intent to exercise control over the object.
For example, the law considers you to be in possession of things which you keep (in your bureau drawer at home) (in a safe deposit box at your bank). 
Whether the defendant possessed an item is something that you must determine from all the evidence and any reasonable inferences that you may draw from the evidence.  I caution you to remember that merely being present in the vicinity of an item, even if one knows that it is there, does not amount to possession.
Where the issue is constructive possession rather than actual physical possession, the Commonwealth must prove that “in addition to knowledge and the ability to exercise control over the firearm, the defendant must have the intention to do so.” Commonwealth v. Costa, 65 Mass. App. Ct. 227, 234 (2005), citing Commonwealth v. Sann Than, 442 Mass. 748, 755 (2004).  See also note 5.


Instruction on guilt by association.	
Possession is not proved simply because the defendant was associated with a person who controlled the item or the property where it was found.  
Mere presence is not enough.  
Merely being present where firearm is found is not sufficient by itself to permit an inference that the person knew about the presence of the firearm without other indications of knowledge.  Further, being present where a firearm is found, even with evidence that the defendant knew about the firearm, is not sufficient to prove possession, without evidence of an intent to control that firearm. 
See also Commonwealth v. Romero, 464 Mass. 648, 654 (2013) (presence alone is not sufficient to establish knowledge, ability and intent to control; instead, presence must be augmented by additional inculpatory evidence); Commonwealth v. Brown, 401 Mass. 745, 747 (1988) (insufficient evidence to prove personal knowledge of defendant who was driving car where car was reported stolen and two firearms were found under passenger seat). 

To prove the second element, the Commonwealth must prove beyond a reasonable doubt that the item was a firearm.  
There are two requirements for an item to be a “firearm” under our law. 
First, the item must be a pistol, revolver, rifle, or shotgun. 
Second, the item must be designed to expel a shot or bullet, or the item must be able to readily be converted to expel a shot or bullet.  
G.L. c. 140, § 121, as amended effective October 2, 2024, defines “firearm” as: 

a stun gun, pistol, revolver, rifle, shotgun, sawed-off shotgun, large capacity firearm, assault-style firearm and machine gun, loaded or unloaded, which is designed to or may readily be converted to expel a shot or bullet; the frame or receiver of any such firearm or the unfinished frame or receiver of any such firearm; provided, however, that “firearm” shall not include any antique firearm or permanently inoperable firearm.  

For cases involving stun guns, see note 5.  For cases involving an alleged frame or receiver, or an unfinished frame or receiver, see note 6.  For antique firearms, see note 9.

The 2024 revision—requiring proof that the item was designed to expel a shot or bullet—is a significant departure from the prior language, which required proof of operability.  Permanently inoperable firearms, however, even if designed to expel a shot or bullet, are excluded from the definition of firearm.  G.L. c. 140, § 121, supra.  Therefore, operability will still be relevant.  See Note 4, for further discussion.  


Definition of “stun gun” 
A “stun gun” is a portable device or weapon designed to incapacitate temporarily, injure, or kill by electrical shock, whether the shock passes by means of a dart or projectile with a wire lead or from an electrical current, impulse, wave, or beam.  
G.L. c. 140, § 121 (defining “stun gun”). See also Note 5, infra.
Definition of “pistol” 
A “pistol” is a handgun with a chamber that is part of the barrel.
Merriam-Webster.com Dictionary (2024).

Definition of “revolver” 
A “revolver” is a handgun with a cylinder of several chambers brought successively into line with the barrel and discharged with that barrel’s hammer.
Merriam-Webster.com Dictionary (2024).

Definition of “rifle” 
A “rifle” is a firearm having a rifled bore with a barrel length equal to or greater than 16 inches and capable of discharging a shot or bullet for each pull of the trigger.  The term “barrel length” refers to the portion of a firearm through which a shot or bullet is driven, guided, or stabilized, and includes the chamber.
G.L. c. 140, § 121 (defining “’length of barrel’ or ‘barrel length’” and “rifle”).

Definition of “shotgun” 
A “shotgun” is a firearm having a smooth bore with a barrel length equal to or greater than 18 inches with an overall length equal to or greater than 26 inches and capable of discharging a shot or bullet for each pull of the trigger.  The term “barrel length” refers to the portion of a firearm through which a shot or bullet is driven, guided, or stabilized, and includes the chamber.
G.L. c. 140, § 121 (defining “’length of barrel’ or ‘barrel length’” and “shotgun”).


[bookmark: _Hlk124868816]To prove the third element, the Commonwealth must prove beyond a reasonable doubt that the defendant knew that the item they possessed was a firearm as that term is commonly understood; the Commonwealth is not required to prove that the defendant have knowledge of the legal definition of a firearm.  This requires you to make a decision about the defendant’s state of mind at that time.  You may examine the defendant’s actions and words, and all of the surrounding circumstances, to help you determine the extent of the defendant’s knowledge at the time.  
See Instruction 3.140 (Knowledge). Commonwealth v. Marrero, 484 Mass. 341, 346-347 (2020), quoting Commonwealth v. Sampson, 383 Mass. 750, 762 (1981) (Commonwealth only required to prove that defendant had knowledge that the “instrument is a firearm within the generally accepted meaning of that term”); Commonwealth v. Bacon, 374 Mass. 358, 359 (1978) (knowledge need not be alleged in complaint); Commonwealth v. Jackson, 369 Mass. 904, 916-917 (1976) (knowledge must be proved); Commonwealth v. Boone, 356 Mass. 85, 87 (1969) (“control” in vehicle requires knowledge); Commonwealth v. Papa, 17 Mass. App. Ct. 987, 987-988 (1984) (defendant need not know that the firearm met the legal definition). 

To prove the fourth element, the Commonwealth must prove beyond a reasonable doubt that the defendant possessed that firearm in a prohibited area.  (A prohibited area is a place owned, leased, or under the control of state, county or municipal government, whether open or closed, and used for the purpose of government administration, judicial or court administrative proceedings, or correctional services, including in or upon any part of the buildings, grounds, or parking areas of those places.)  (A prohibited area is a place that is being used at the time of possession for the storage or tabulation of ballots during the hours in which voting or tabulation is occurring or a polling place or early voting site while open for voting or within 150 feet of the building entrance door to such polling place or early voting site.)
A “prohibited area” shall not include any state-owned public land available to the public for hunting.  See G.L. c. 269, § 10(h) (2) (i).  The statute provides that “a municipality may vote pursuant to [G.L. c. 4, § 4] to exclude its administrative buildings from being a “prohibited area”.


To prove the fifth element, the Commonwealth must prove beyond a reasonable doubt that the defendant knew or reasonably should have known that the place was a prohibited area.  You may consider any evidence the defendant actually knew or that a reasonable person in the defendant’s position should have known that the place was a prohibited area.
If the Commonwealth has proven all five of the elements of this offense beyond a reasonable doubt, you should return a verdict of guilty.  If the Commonwealth has failed to prove any one of the elements beyond a reasonable doubt, you must find the defendant not guilty.

SUPPLEMENTAL INSTRUCTIONS

1. Defense of license and properly stored in a vehicle while in the protected area.  

“It shall be a defense to a violation of this subsection that a person with the necessary license or card issued under [G.L. c. 140, §§ 129B (firearms identification card), 131 (license to carry) or 131F (temporary license to carry)] to possess the firearm securely stored said firearm in a vehicle while within the prohibited area in accordance with [G.L. c. 140, § 131C (storage loaded firearm or large capacity weapon in vehicle) & 131L (storage of firearm).]

You have heard some evidence that the firearm was in a vehicle in the prohibited area.  If you find that the firearm was in a vehicle, then the Commonwealth must prove beyond a reasonable doubt either that the defendant did not have a valid firearms license or that the firearm was not properly stored.  (A person is not permitted to carry a loaded firearm in their vehicle unless the firearm is under their direct control.)  (A person is not permitted to possess a large capacity firearm unless that rifle or shotgun is unloaded and secured in a locked container.)  
If the Commonwealth proves all of the elements of this offense and also proves beyond a reasonable doubt that the defendant did not properly store the firearm in a vehicle, then you may find the defendant guilty.  If the Commonwealth fails to prove beyond a reasonable doubt that the defendant did not have a valid license or that the firearm was improperly stored, you must find the defendant not guilty.

NOTES:

1. Application.  This statute does not apply to “a qualified law enforcement officer or a qualified retired law enforcement officer, as defined in the Law Enforcement Officers Safety Act of 2004, 18 U.S.C. §§ 926B and 926C, respectively, as amended or to a security guard employed at the prohibited area while at the location of their employment and during the course of their employment.”  G.L. c. 269, § 10(k)(5). 

2. Designating prohibited areas.  A municipality may vote to exclude administrative buildings from being a prohibited area. G.L. c. 269, § 10(k)(2)(i). The statute is clear that a “municipality, county or department, division, commission, board, agency or court of the commonwealth [may] adopt policies further restricting the possession of firearms in areas under their control.”  See G.L. 269, § 10(k)(5).

3. Ballistics certificate.  Despite the provision in G.L. c. 140, § 121A that a sworn certificate shall constitute prima facie evidence of the findings of a ballistics expert, the admission of a ballistics certificate without the opportunity to cross-examine the certifying ballistician is constitutional error.  See Commonwealth v. Brown, 75 Mass. App. Ct. 361, 363 (2009), citing Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009).  See also Commonwealth v. Muniz, 456 Mass. 166, 168 (2010). 

4. Intended design v. operability.  The 2024 revision—requiring proof that the item was designed to expel a shot or bullet—is a significant departure from the prior language, which required proof of operability.  Under the prior definition of “firearm,” expert testimony was not required to establish operability.  Commonwealth v. Marrero, 484 Mass. 341, 347-48 (2020), citing Commonwealth v. Tuitt, 393 Mass. 801, 810 (1985), and Commonwealth v. Fancy, 349 Mass. 196, 204 (1965); see id. at 347-48 (expert testimony not required where no weapon was recovered but witness testified about seeing and hearing weapon fire); Fancy, 349 Mass. at 205 (expert testimony not required where jury could inspect the item in evidence to determine whether it met the statutory definition). However, operability will still be relevant where the statute’s definition of firearms excludes firearms that are “permanently inoperable”.  G.L. 140, § 121.  While not defined by case law or statutorily, the Massachusetts State Police, in their Firearms Identification Section policies and procedures, define permanently inoperable as “a firearm . . . that is incapable of expelling a shot or bullet and incapable of being readily restored to a firing condition.”  See also 27 CFR § 478.11.

5. Stun guns.  In 2018, the Legislature amended G.L. c. 140, § 121 to include a stun gun in the definition of a firearm.  See St. 2018, c. 123, § 4.  As amended by St. 2024, c. 135, §§15-31, c. 140, § 121 now states that, “A stun gun is a firearm under our law. A stun gun is a portable device or weapon designed to incapacitate temporarily, injure, or kill by electrical shock, whether the shock passes by means of a dart or projectile with a wire lead or from an electrical current, impulse, wave, or beam.”  Although the legislature has included a stun gun in the definition of a firearm, as laid out above, a firearm is an item that is “designed to or may readily be converted to expel a shot or bullet.”  As they are manufactured, stun guns are not designed or converted to do so. Should the case involve illegal possession of a stun gun, the judge should instruct the jury accordingly, using these definitions. 

6. “Frame or receiver” and “unfinished frame or receiver.” Chapter 269, § 10(a) also references in its definition of “firearm” both a “frame or receiver of such firearm,” or an “unfinished frame or receiver.”  
	
A “frame” is defined as “the part of a pistol or revolver that provides housing or a structure for the component designed to hold back the hammer, striker, bolt or similar primary energized component prior to initiation of the firing sequence, even if pins or other attachments are required to connect such component to the housing or structure.”  

A “receiver” is defined as “the part of a rifle or shotgun that provides housing or a structure for the primary component designed to block or seal the breech prior to initiation of the firing sequence, even if pins or other attachments are required to connect such component to the housing or structure.” As to a frame or receiver, “Any such part that is identified with an importer or manufacturer serial number shall be presumed, absent an official determination by the Bureau of Alcohol, Tobacco, Firearms and Explosives in the United States Department of Justice or other reliable evidence to the contrary, to be the frame of the firearm.”  

An “unfinished frame or receiver” is defined as a forging, casting, printing, extrusion, machined body, or similar item that:
(i) has reached a stage in manufacture when it may readily be completed or assembled to function as a frame or receiver; or 
(ii) is marketed or sold to the public to become or be used as the frame or receiver of a functional firearm once completed or assembled.   
An “unfinished frame or receiver” does not include a component designed and intended for use in an “antique firearm.”  G.L. c. 140, § 121 (defining “unfinished frame or receiver”). 

	Although the legislature has included finished and unfinished frames and receivers in the definition of a firearm, as stated above, a firearm is an item that is “designed to or may readily be converted to expel a shot or bullet.” Frames and receivers, finished or unfinished, are not designed or converted to do so. Should the case involve illegal possession of a finished or unfinished frame or receiver, the judge should instruct the jury accordingly, using the above definitions. 

7. BB or pellet guns.  BB or pellet guns are only considered a firearm under G.L. c. 269, § 10(j), where, specifically for the purposes of the offense of carrying a firearm at a school, college, or university or in transport for such an institution, the definition includes “any pistol, revolver, rifle or smoothbore arm from which a shot, bullet or pellet can be discharged.”  

8. Other firearms.  The definition of “firearm” specifically enumerates additional weapons as firearms: sawed off shotguns, large capacity firearms, assault style firearms, and machine guns.  G.L. c. 140, § 121.  The District Court lacks jurisdiction over the possession of these specific firearms.  G.L. c. 140, § 131M (assault-style firearm); G.L. c. 269, § 10(c) (machine gun and sawed-off shotgun), 10(m) (large capacity firearm).




9. Antique firearms. Antique firearms are exempted from G.L. c. 269, § 10, and are defined by G.L. c. 140, § 121” as any firearm or replica manufactured in or before 1899 if the firearm:

(i) is not designed or redesigned for using rimfire or conventional centerfire fixed ammunition; or
(ii) uses rimfire or conventional centerfire fixed ammunition that is no longer manufactured in the United States and which is not readily available in the ordinary channels of commercial trade.

That definition includes any muzzle loading rifle, shotgun, or pistol that is designed to use black powder, or a black powder substitute, and that cannot use fixed ammunition, unless the firearm:

(a) incorporates a firearm frame or receiver;
(b) is converted into a muzzle-loading firearm; or
(c) is a muzzle loading firearm that can be readily converted to fire fixed ammunition by replacing the barrel, bolt, breechblock, or any combination of those parts.

To the extent that this issue is a jury question, the jury should be instructed in accordance with this definition.




