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OPI NI ONBY:
W LLI AMS

OPI NI ON:
[*2] WLLIAMS, Circuit Judge: The Tel econmunications Act of 1996, Pub. L.

No. 104-104, 110 Stat. 56, 47 U.S.C. § 8§ 151-714, requires local exchange
carriers ("LECs") to "establish reciprocal conpensation arrangenents for the

transport and termination of telecomunications.” Id. 8§ 251(b)(5). Wen LECs
col l aborate to conplete a call, this provision ensures conpensation both for the
originating LEC, which receives paynent from the end-user, and for the
recipient's LEC. By regulation the Commission has limted the scope of the
reci procal conpensation requirenent to "local telecomunications traffic." 47

CFR &8 51.701(a). In the ruling under review, it considered whether calls to
internet service providers ("ISPs") within the caller's local calling area are
thenselves "local." In doing so it applied its so-called "end-to-end" analysis,
noting that the comuni cation characteristically will ultimately (if indirectly)
extend beyond the ISP to websites out-of-state and around the world. Accordingly
it found the calls non-local. See In the Matter of I|nplenmentation of the Local
Conpetition Provisions in the Telecommunications Act of 1996, |Intercarrier
Conpensation for |SP-Bound Traffic, 14 FCC Rcd 3689, 3690 [**4] (P 1) (1999
("FCC Ruling").

Having thus taken the calls to ISPs out of § 251(b)(5)'s provision for
"reci procal conpensation" (as it interpreted it), the [*3] Commi ssi on coul d
nonet hel ess itself have set rates for such calls, but it elected not to. In a
Notice of Proposed Rulemaking, CC Docket 99-68, the Conmission tentatively
concluded that "a negotiation process, driven by market forces, is nore likely
to lead to efficient outcomes than are rates set by regulation,”™ FCC Ruling, 14
FCC Rcd at 3707 (P 29), but for the nonce it left open the matter of
impl ementing a system of federal ontrols. It observed that in the neantine
parties may voluntarily include reciprocal conpensation provisions in their
i nterconnection agreenents, and that state comm ssions, which have authority to
arbitrate disputes over such agreenents, can construe the agreenments as
requiring such conpensation; indeed, even when the agreements of interconnecting
LECs include no linguistic hook for such a requirenment, the commissions can find
that reciprocal conpensation is appropriate. FCC Ruling, 14 FCC Rcd at 3703-05
(P P 24-25); see 8§ 251(b) (1) (establishing such authority). "Any such
arbitration, [ **5] " it added, "nust be consistent with governing federal
law." FCC Ruling, 14 FCC Rcd at 3705 (P 25).

This outcone left at least two unhappy groups. One, led by Bell Atlantic,
consists of incunbent LECs (the "incunbents"). Quite <content wth the



Conmi ssion's finding of § 251(b)(5)'s inapplicability, the incumbents objected
to its conclusion that in the absence of federal regulation state comm ssions
have the authority to inpose reciprocal conpensation. Although the Conm ssion's
new rul enaki ng on the subject may eventuate in a rule that preenpts the states'
authority, the incunbents object to being left at the nmercy of state comnr ssions
until that (hypothetical) time, arguing that the conmi ssions have nandated
exorbi tant conpensation. In particular, the incunbents, who are paid a flat
monthly fee, have generally been forced to provide conpensation for internet
calls on a per-mnute basis. Gven the average |l ength of such calls the cost can
be substantial, and since |ISPs do not make outgoing calls, this conpensation is
hardly "reciprocal."

Anot her group, led by MI WrldCom consists of firnms that are seeking to
conpete with the incunmbent LECs and which provide I|ocal exchange [**6]
tel ecommuni cations services to |ISPs (the "conpetitors"). These firns, which
stand to receive reciprocal conpensation on |SP-bound calls, petitioned for
review with the conplaint that the Comm ssion erred in finding that the calls
weren't covered by § 251(b)(5).

The end-to-end analysis applied by the Commi ssion here is one that it has
traditionally used to determne whether a call is wthin its interstate
jurisdiction. Here it used the analysis for quite a different purpose, without
expl ai ning why such an extension nade sense in terns of the statute or the
Commi ssion's own regulations. Because of this gap, we vacate the ruling and
remand the case for want of reasoned deci si onmaki ng.

* x %

In February 1996 Congress passed the Teleconmunications Act of 1996 (the
"1996 Act" or the "Act"), stating an intent to open |local tel ephone markets to
conpetition. See H R Conf. Rep. No. 104-458, at 113 (1996). Whereas before
| ocal exchange carriers generally had state-licensed nonopolies in each |oca
service area, the 1996 Act set out to ensure that "states nmay no |onger enforce
laws that inpede[ ] conpetition," and subjected incunbent LECs "to a host of
duties intended to facilitate [**7] mar ket entry." AT&T Corp. v. lowa Utils.
Bd., 525 U. S. 366, 119 S. C. 721, 726, 142 L. Ed. 2d 834 (1999).

Among the duties of incunbent LECs is to "provide, for the facilities and
equi pment of any requesting tel ecommunications carrier, interconnection with the
|l ocal exchange carrier's network ... for +the transm ssion and routing of
tel ephone exchange service and exchange access." 47 U S. C. 8§ 251(c)(2).
(" Tel ephone exchange service" and "exchange access" are words of art to which we
shall later return.) [*4] Conpetitor LECs have sprung into being as a result
and their customers call, and receive calls from custoners of the incunbents.

We have already noted that 8§ 251(b)(5) of the Act establishes the duty anmpng
| ocal exchange carriers "to establish reciprocal compensation arrangenents for
the transport and termnation of telecomunications.” 47 U.S.C. §8 251(b)(5)
Thus, when a custoner of LEC A calls a customer of LEC B, LEC A nust pay LEC B

for conpleting the call, a cost usually paid on a per-m nute basis. Although §
251(b) (5) purports to ext end reci procal conpensati on to al
"tel ecommunications,” the Comr ssion has construed [**8] the reciproca

conpensation requirement as limted to local traffic. See 47 CFR § 51.701(a)
("The provisions of this subpart apply to reciprocal conpensation for transport
and termination of local teleconunications traffic between LECs and other
tel econmuni cations carriers."). LECs that originate or termnate |ong-distance
calls continue to be conpensated with "access charges,"” as they were before the
1996 Act. Unlike reciprocal conpensation, these access charges are not paid by
the originating LEC. Instead, the |ong-distance carrier itself pays both the LEC



that originates the call and links the caller to the long distance network, and
the LEC that ternminates the call. See In the Matter of |Inplenentation of the
Local Conpetition Provisions in the Tel ecomruni cations Act of 1996, 11 FCC Rcd
15499, 16013 (P 1034) (1996) ("Local Conpetition Order").

The present case took the Comr ssion beyond these traditional telephone
service boundaries. The internet is "an international network of interconnected
conputers that enables mllions of people to communicate with one another in
'cyberspace’ and to access vast amounts of information from around the world.™
Reno v. ACLU, 521 U S. 844, 844, 138 L. Ed. A 874, 117 S. Ct. 2329 (1997).
[**9] Unli ke the conventional "circuit-swi tched network," which uses a single
end-to-end path for each transmission, the internet is a "distributed packet-
switched network, which nmeans that information is split up into small chunks or
'packets' that are individually routed through the nost efficient path to their
destination.” In the Matter of Federal-State Joint Board on Universal Service
13 FCC Rcd 11501, 11532 (P 64) (1998) ("Universal Service Report"). |ISPs are
entities that allow their customers access to the internet. Such a custoner, an
"end user"” of the telephone system wll use a conputer and nodem to place a
call to the ISP server in his local calling area. He will wusually pay a flat
monthly fee to the ISP (above the flat fee already paid to his LEC for use of
the local exchange network). The ISP "typically purchases business lines froma
LEC, for which it pays a flat nonthly fee that allows unlinmted i ncomng calls."”
FCC Ruling, 14 FCC Rcd at 3691 (P 4).

In the ruling now under review, the Comm ssion concluded that 8§ 251(b)(5)
does not inpose reciprocal compensation requirenments on incunmbent LECs for | SP-
bound traffic. FCC Ruling, 14 FCC Rcd at 3690 [**10] (P 1). Faced with the
questi on whet her such traffic is "local" for purposes of its regulation limting
§ 251(b)(5) reciprocal conpensation to local traffic, the Conmi ssion used the
"end-to-end" analysis that it has traditionally used for jurisdictional purposes
to deternmine whether particular traffic is interstate. Under this nethod, it has
focused on "the end points of the conmunication and consistently has rejected
attenpts to divide conmunications at any internediate points of switching or
exchanges between carriers.” FCC Ruling, 14 FCC Rcd at 3695 (P 10). We save for
|ater an analysis of the various FCC precedents on which the Conmm ssion
purported to rely in choosing this node of analysis.

Before actually applying that analysis, the Comm ssion brushed aside a
statutory argunent of the conpetitor LECs. They argued that |SP-bound traffic
must be either "tel ephone exchange service," as defined [*5] in 47 U.S.C. 8§
153(47), or "exchange access," as defined in § 153(16). nl It could not be the
latter, they reasoned, because |SPs do not assess toll charges for the service
(see id., "the offering of access ... for the purpose of the origination or
[**11] termination of telephone toll services"), and therefore it nust be the
former, for which reciprocal conpensation is nmandated. Here the Conmission's
answer was that it has consistently treated |I1SPs (and ESPs generally) as "users
of access service," while treating them as end users nerely for access charge
purposes. FCC Ruling, 14 FCC Rcd at 3701 (P 17).

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl "Tel ephone exchange service" is defined as:

(A) service within a telephone exchange, or within a connected system of
tel ephone exchanges wthin the same exchange area operated to furnish to
subscri bers intercomruni cating service of the character ordinarily furnished by
a single exchange, and which is covered by the exchange service charge, or (B)



conparable service provided through a system of switches, transm ssion
equi pnment, or other facilities (or conbination thereof) by which a subscriber
can originate and termnate a tel ecommuni cati ons service.

47 U.S.C. 8§ 153(47). "Exchange access" is defined as:

the offering of access to telephone exchange services or facilities for the
purpose of the origination or term nation of telephone toll services.

ld. § 153(16).

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**12]

Having decided to use the "end-to-end" nethod, the Comm ssion considered
whet her | SP-bound traffic is, wunder this nmethod, in fact interstate. In a
conventi onal "circuit-switched network," the jurisdictional analysis is
straightforward: a call is intrastate if, and only if, it originates and

termnates in the sane state. In a "packet-switched network," the analysis is
not so sinple, as "an Internet comunication does not necessarily have a point
of '"termination' in the traditional sense." FCC Ruling, 14 FCC Rcd at 3701-02 (P
18). In a single session an end user nmay comunicate with multiple destination
points, either sequentially or sinultaneously. Although these destinations are
sometines intrastate, the Commi ssion concluded that "a substantial portion of
Internet traffic involves accessing interstate or foreign websites." 1d. Thus
reci procal conpensation was not due, and the issue of conpensation between the
two local LECs was left initially to the LECs involved, subject to state
comi ssions' power to order conpensation in the "arbitration" proceedi ngs, and,
of course to whatever may follow from the Conm ssion's new rul enaeking on its own
possi ble ratesetting. [**13]

* k%

The issue at the heart of this case is whether a call to an ISP is local or
| ong-di stance. Neither category fits clearly. The Commi ssion has described | oca
calls, on the one hand, as those in which LECs collaborate to conplete a cal

and are conpensated for their respective roles in conpleting the call, and |ong-
distance calls, on the other, as those in which the LECs collaborate with a
| ong-di stance carrier, which itself <charges the end-user and pays out

conpensation to the LECs. See Local Conpetition Order, 11 FCC Rcd at 16013 (P
1034) (1996).

Calls to ISPs are not quite local, because there is sonme comunication taking
pl ace between the ISP and out-of-state websites. But they are not quite |ong-
di stance, because the subsequent conmunication is not really a continuation, in
the conventional sense, of the initial call to the ISP. The Commi ssion's ruling
rests squarely on its decision to enploy an end-to-end analysis for purposes of
determning whether |1SP traffic is local. There is no dispute that the
Conmmi ssion has historically been justified in relying on this nethod when
determ ning whether a particular comrunication is jurisdictionally interstate
But [**14] it has yet to provide an explanation why this inquiry is relevant to
di scerning whether a call to an ISP should fit within the local call nopdel of
two collaborating LECs or the I|ong-distance nodel of a |ong-distance carrier
col l aborating with two LECs.

[*6] In fact, the extension of "end-to-end" analysis from jurisdictiona
purposes to the present context yields intuitively backwards results. Calls that
are jurisdictionally intrastate wll be subject to the federal reciproca



conmpensation requirenent, while calls that are interstate are not subject to
federal regulation but instead are left to potential state regulation. The
i nconsistency is not necessarily fatal, since under the 1996 Act the Commi ssion
has jurisdiction to inmplement such provisions as § 251, even if they are within
the traditional domamin of the states. See AT&T Corp., 119 S. C. at 730. But it
reveals that arguments supporting use of the end-to-end analysis in the
jurisdictional analysis are not obviously transferable to this context.

In attacking the Commi ssion's classification of |ISP-bound calls as non-I|oca
for purposes of reciprocal conpensation, MCl WrldCom notes that under 47 CFR §
51.701(b) (1) [**15] "tel ecommunications traffic" is local if it "originates
and terminates within a local service area." But, observes MCl WrldCom the
Commi ssion failed to apply, or even to nention, its definition of "ternination,"
nanmely "the switching of traffic that is subject to section 251(b)(5) at the
term nating carrier's end office switch (or equivalent facility) and delivery of
that traffic from that switch to the called party's premses.” Loca
Conpetition Order, 11 FCC Rcd at 16015 (P 1040); 47 CFR § 51.701(d). Calls to
| SPs appear to fit this definition: the traffic is switched by the LEC whose
custoner is the ISP and then delivered to the ISP, which is clearly the "called
party."

In its ruling the Conmission avoided this result by analyzing the
communi cati on on an end-to-end basis: "The comunications at issue here do not
terminate at the ISP's local server ..., but continue to the wultimte
destination or destinations.” FCC Ruling, 14 FCC Rcd at 3697 (P 12). But the
cases it relied on for using this analysis are not on point. Both involved a
singl e continuous comruni cation, originated by an end-user, switched by a |ong-
di stance conmmunications carrier, and [**16] eventually delivered to its
destination. One, Tel econnect Co. v. Bell Telephone Co., 10 FCC Rcd 1626
(1995), aff'd sub nom Sout hwestern Bell Tel. Co. v. FCC, 325 U S. App. D.C
249, 116 F.3d 593 (D.C. Cir. 1997) ("Teleconnect"), involved an 800 call to a
| ong-di stance carrier, which then routed the call to its intended recipient. The
other, In the Matter o Petition for Emergency Relief and Declaratory Ruling
Filed by the Bell-South Corporation, 7 FCC Rcd 1619 (1992), considered a voice
maei | service. Part of the service, the forwarding of the call from the intended
recipient's location to the voice mail apparatus and service, occurred entirely
within the subscriber's state, and thus |ooked l|ocal. Looking "end-to-end,"
however, the Conmi ssion refused to focus on this portion of the call but rather
considered the service in its entirety (i.e., originating with the out-of-state
caller leaving a nessage, or the subscriber <calling from out-of-state to
retrieve nessages). Id. at 1621 (P 12).

ISPs, in contrast, are "information service providers," Universal Service
Report, 13 FCC Rcd at 11532-33 (P [**17] 66), which upon receiving a call
originate further communications to deliver and retrieve information to and from
di stant websites. The Conmm ssion acknow edged in a footnote that the cases it
relied wupon were distinguishable, but dismssed the problem out-of-hand:
"Although the cited cases involve interexchange carriers rather than |SPs, and
the Conm ssion has observed that 'it is not clear that [information service
provi ders] use the public switched network in a nanner analogous to |XCs,"
Access Charge Reform Order, 12 FCC Rcd at 16133, the Conmi ssion's observation
does not affect the jurisdictional analysis.” FCC Ruling, 14 FCC Rcd at 3697
n.36 (P 12). It is not clear how this helps the Conm ssion. Even if the
di fference between |ISPs and traditional |ong-distance carriers is irrelevant for
jurisdictional purposes, it appears relevant for [*7] pur poses of reciprocal
conpensation. Although 1SPs wuse teleconmunications to provide information



service, they are not thenmselves telecommunications providers (as are |ong-
di stance carriers).

In this regard an | SP appears, as MCI Worl dCom argued, no different from many
busi nesses, such as "pizza delivery firns, travel [**18] reservation agencies,
credit card verification firms, or taxicab conpanies,"” which use a variety of
comuni cation services to provide their goods or services to their custoners.
Comments of WorldCom Inc. at 7 (July 17, 1997). O course, the ISP s
origination of telecomunications as a result of the user's call is
i nstant aneous (although perhaps no nore so than a credit card verification
system or a bank account information service). But this does not inply that the
original communication does not "termi nate" at the |SP. The Conmi ssion has not
satisfactorily explained why an ISP is not, for purposes of reciprocal

conpensation, "sinmply a conmmunications-intensive business end user selling a
product to other consuner and business end-users." Id.

The Comm ssion neverthel ess argues that although the call fromthe ISP to an
out-of-state website is information service for the end-user, it is
tel ecommuni cations for the ISP, and thus the telecommuni cati ons cannot be said
to "terminate" at the ISP. As the Commission states: "Even if, from the
perspective of the end user as custoner, the teleconmunications portion of an
Internet call 'terminates' at the ISP's server (and information [**19] service
begins), the remaining portion of the call wuld continue to constitute
tel econmuni cations from the perspective of the ISP as custoner."” Comr ssion's

Br. at 41. Once again, however, the nere fact that the ISP originates further
t el econmuni cati ons does not inply that the original teleconmunication does not
"termnate” at the |SP. However sound the end-to-end analysis may be for
jurisdictional purposes, the Commi ssion has not explained why viewi ng these
| inked teleconmunications as continuous works for purposes of reciproca
conpensati on.

Adding further confusion is a series of Commission rulings dealing with a
cl ass, enhanced service providers ("ESPs"), of which ISPs are a subcl ass. See
FCC Ruling, 14 FCC Rcd at 3689 n.1 (P 1). ESPs, the precursors to the 1996 Act's
i nformati on service providers, offer data processing services, |inking custoners
and conputers via the tel ephone network. See MCI Tel conmuni cations Corp. v. FCC,
313 U.S. App. DC 51, 57 F.3d 1136, 1138 (D.C. Cir. 1995). n2 In its
establishment of the access <charge system for |long-distance calls, the
Commi ssion in 1983 exenpted ESPs from the access charge system thus in effect
[**20] treating them|like end users rather than |ong-distance carriers. See In
the Matter of MIS & WATS Market Structure, 97 F.C. C. 2d 682, 711-15 (P 77-83)
(1983). It reaffirned this decision in 1991, explaining that it had "refrained
from applying full access charges to ESPs out of concern that the industry has
continued to be affected by a number of significant, potentially disruptive, and
rapidly changing circunstances.” In the Matter of Part 69 of the Conm ssion's
Rules Relating to the Creation of Access Charge Subelements for Open Network
Architecture, 6 FCC Rcd 4524, 4534 (P 54) (1991). In 1997 it again preserved the
status quo. In the Mtter of Access Charge Reform 12 FCC Rcd 15982 (1997)
("Access Charge Reform Order"). It justified the exenption in terns of the goals
of the 1996 Act, saying that its purpose was to "preserve the vibrant and
conpetitive free market that presently exists for the Internet and other
interactive conmputer services." 1d. at 16133 (P 344) (quoting 47 U S.C. 8§
230(b)(2)).

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -



n2 The regulatory definition states that ESPs offer "services ... which
enpl oy conputer processing applications that act on the fornat, content, code
protocol or similar aspects of the subscriber's transmitted information; provide
the subscriber additional, different, or restructured information; or involve
subscriber interaction with stored information." 47 CFR § 64.702(a).

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[**21]

[ *8] This classification of ESPs is sonething of an enbarrassnent to the
Conmi ssion's present ruling. As MCI World-Com notes, the Comm ssion acknow edged
in the Access Charge Reform Order that "given the evolution in [information
service provider] technologies and markets since we first established access
charges in the early 1980s, it is not clear that [information service providers]
use the public switched network in a manner analogous to |XCs [inter-exchange
carriers].” 12 FCC Rcd at 16133 (P 345). It also referred to calls to
informati on service providers as "local." 1d. at 16132 (P 342 n.502). And when
this aspect of the Access Charge Reform Order was challenged in the 8h Circuit,
the Commission's briefwiters responded with a sharp differentiation between
such calls and ordinary |ong-distance calls covered by the "end-to-end"
anal ysis, and even used the analogy enployed by MZl WorldCom here--that a call
to an information service provider is really like a call to a local business
that then uses the tel ephone to order wares to neet the need. Brief of FCC at
76, Southwestern Bell v. FCC, 153 F.3d 523 (8th Cir. 1998) (No. 97-2618). When
[**22] accused of inconsistency in the present matter, the Comm ssion flipped
the argunent on its head, arguing that its exenption of ESPs from access charges

actually confirnms "its understanding that ESPs in fact use interstate access
service; otherwi se, the exenption would not be necessary." FCC Ruling, 14 FCC
Rcd at 3700 (P 16). This is not very conpelling. Although, to be sure, the
Conmmi ssion used policy argunents to justify the "exenption," it also rested it

on an acknow edgnent of the real differences between [|ong-distance calls and
calls to information service providers. It is obscure why those have now dropped
out of the picture.

Because the Commi ssion has not supplied a real explanation for its decision
to treat end-to-end analysis as controlling, Mdtor Vehicle Mrs. Ass'n of U.S.
Inc. v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 43, 77 L. Ed. 2d 443, 103
S. C. 2856 (1983); 5 U.S.C. § 706(2)(A), we nust vacate the ruling and remand
the case.

There is an independent ground requiring remand--the fit of the present rule
within the governing statute. MCI WorldCom says that |SP-traffic is "tel ephone
exchange service[ ]" as [**23] defined in 47 U S.C. § 153(16), which it clains
"i's synonymous under the Act with the service used to make | ocal phone calls,"”
and enphatically not "exchange access" as defined in 47 U S.C 8§ 153(47).
Petitioner MCI WorldCom's Initial Br. at 22. In the only paragraph of the ruling
in which the Commssion addressed this issue, it nerely stated that it
"consistently has characterized ESPs as 'users of access service' but has
treated them as end users for pricing purposes.”" FCC Ruling, 14 FCC Rcd at 3701
(P 17). In a statutory world of "telephone exchange service" and "exchange
access," which the Comni ssion here says constitute the only possibilities, the
reference to "access service," conmbining the different key words from the two
terms before us, sheds no light. "Access service" is in fact a pre-Act term
defined as "services and facilities provided for the origination or termnation
of any interstate or foreign teleconmunication.” 47 CFR 8 69.2(b).



If the Commission neant to place ISP-traffic within a third category, not
"t el ephone exchange service" and not "exchange access," that would conflict with
its concession [**24] on appeal that "exchange access" and "tel ephone exchange
service" occupy the field. But if it meant that just as ESPs were "users of
access service" but treated as end users for pricing purposes, so too |ISPs are
users of exchange access, the Commission has not provided a satisfactory
expl anation why this is the case. In fact, in In the Matter of Inplenmentation of
t he Non-Accounting Safeguards of Sections 271 and 272 of the Comruni cati ons Act
of 1934, as anended, 11 FCC Rcd 21905, 22023 (P 248) (1996), the Conm ssion

clearly stated that "ISPs do not use exchange access." After oral argunent in
this case the Comm ssion overruled [*9] this determnation, saying that "non-
carriers may be purchasers of those services." In the Matter of Deploynent of

Wreline Services O fering Advanced Tel ecommunications Capability, FCC 99-413
at 21 (P 43) (Dec. 23, 1999). The Comrission relied on its pre-Act orders in

which it had determned that non-carriers can use "access services," and
concluded that there is no evidence that Congress, in codifying "exchange
access," intended to depart from this understanding. See id. at 21-22 (P 44).
The Commi ssion, however, did not make this argunent [**25] in the ruling under
revi ew.

Nor did the Comm ssion even consider how regardi ng noncarriers as purchasers
of "exchange access" fits with the statutory definition of that term A call is
"exchange access" if offered "for the purpose of the origination or termnation
of telephone toll services." 47 U S.C. § 153(16). As MCl Worl dCom argued, | SPs

provide information service rather than teleconmunications; as such, "ISPs
connect to the local network ‘'for the purpose of' providing information
services, not originating or termnating tel ephone toll services." Petitioner

MCI Worl dCom's Reply Br. at 6

The statute appears anmbiguous as to whether calls to [ISPs fit wthin
"exchange access" or "tel ephone exchange service," and on that view any agency
interpretation would be subject to judicial deference. See Chevron U S. A |Inc.
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43, 81 L. Ed. 2d
694, 104 S. C. 2778 (1984). But, even though we review the agency's
interpretation only for reasonableness where Congress has not resolved the
i ssue, where a decision "is valid only as a determ nation of policy or judgnment
whi ch the agency al one [**26] is authorized to make and which it has not made
a judicial judgnent cannot be made to do service." SEC v. Chenery Corp., 318
UsS 80, 88, 87 L. Ed. 626, 63 S. Ct. 454 (1943). See also Acne Die Casting v.
NLRB, 307 U.S. App. D.C. 21, 26 F.3d 162, 166 (D.C. Cir. 1994); Leeco, Inc. v.
Hays, 296 U. S. App. D.C. 119, 965 F.2d 1081, 1085 (D.C. Cir. 1992); City of
Kansas City v. Department of Housing and Urban Devel opment, 287 U.S. App. D.C
365, 923 F.2d 188, 191-92 (D.C. Cir. 1991).

* x %

Because the Conm ssion has not provided a satisfactory explanation why LECs
that termnate calls to ISPs are not properly seen as "terminating ... |ocal
tel econmunications traffic,” and why such traffic is "exchange access" rather
than "tel ephone exchange service," we vacate the ruling and remand the case to
the Commission. W do not reach the objections of the incumbent LECs--that §
251(b)(5) preenpts state conmission authority to conpel paynents to the
conpetitor LECs; at present we have no adequately explained classification of
these comunications, and in the interim our vacatur of the Conm ssion's ruling
| eaves the incunbents [**27] free to seek relief from state-authorized
conmpensation that they believe to be wongfully inposed.

So ordered.






