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APPENDIX B: SWBT OSS OVERVIEW

INTRODUCTION

1. On April 5, 2000, SBC Communications Inc., Southwestern Bell Telephone
Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long
Distance (collectively, SWBT) filed its second application for authorization under section 271 of
the Communications Act of 1934, as amentimprovide interLATA services in the State of
Texas: Although SWBT initially filed for in-region, interLATA authority for the State of Texas

! 47 U.S.C. § 271. Section 271 was added by the Telecommunications Act of 1996, Pub. L. No. 104-104, 110
Stat. 56 (1996)codifiedat 47 U.S.C. § 15&t seq We refer to the Communications Act of 1934, as amended, as
“the Communications Act” or “the Act.” We refer to the Telecommunications Act of 1996 as “the 1996 Act.”

2 Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell

Communications Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region, InterLATA
Services in Texa§;C Docket No. 00-65 (filed Apr. 5, 2000) (SWBT Texas | Applicatieee Comments

Requested on Application by SBC Communications Inc. for Authorization Under Section 271 of the
Communications Act to Provide In-Region, InterLATA Service in the State of Texas (CC Docket NoPQbli65)

Notice, DA No. 00-750 (rel. Apr. 6, 2000). Unless an affidavit or appendix reference is included, all citations to
the “SWBT Application” refer to SWBT's “Brief in Support of Application by Southwestern Bell for Provision of
In-Region, InterLATA Services in Texas.” References to all affidavits or other sources contained in the appendices
submitted by SWBT are initially cited to the Appendix, Volume, and Tab number indicating the location of the
source in the record. Subsequent citations to affidavits are cited by the affiant'® marf@®WBT Dysart Aff.”
(continued....)

3
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on January 10, 2000that application was withdrawn at SWBT's requestle therefore take no
action with respect to SWBT's first application. In this Order, we grant SWBT’s second
application to enter the in-region, interLATA market in Texas based on evidence that SWBT has
taken the statutorily required steps to open its local exchange and exchange access markets to
competition.

2. This approval marks, for the first time, an application that is supported by both the
Department of Justice and relevant state commission, in this case the Texas Public Utility
Commission (Texas Commission). The success of this application is due, in large part, to the
extensive review conducted by both the Department of Justice and the Texas Commission.

3. We applaud the efforts of the Texas Commission, which has expended significant
time and effort overseeing SWBT’s implementation of the requirements of section 271. For more
than two years, the Texas Commission has worked with SWBT and competing carriers to identify
and resolve a number of key issues related to SWBT’s compliance with the Act. As a result of
the Texas Commission’s efforts, competition has taken root, and is expanding in local
telecommunications markets, which ultimately benefits consumers. The Texas Commission
utilized a number of effective methods to ensure that the local markets in Texas are open to
competition today, and will remain so in the future. Of particular note, the Texas Commission
ensured that its section 271 review process was open to participation by all interested parties, and
supplemented its review of the operational readiness of SWBT’s OSS with an independent third
party test. As part of its section 271 review, the TexasrGission also developed clearly
defined performance measurements and standards, and adopted a performance remedy plan to
discourage backsliding. In a continuing effort to refine and monitor performance measurements,
the Texas Commission has a six month review process in place. The Texassion is
currently considering modifying existing measurements and adding new measurements based on

(Continued from previous page}

Comments on the current application are cited by party neuge;ALTS Comments.” Documents, such as

affidavits and declarations, submitted by commenters are cited by the affiant's name and the party submitting the
affidavit, e.g.,"AT&T Rhinehart Aff.,” “Covad Goodpastor Decl.” A list of parties that submitted comments or
replies is set forth in Appendix A.

®  See Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell

Communications Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region, InterLATA
Services in Texa€C Docket No. 00-4 (filed Jan. 10, 2000) (SWBT Texas Il ApplicateggComments
Requested on Application by SBC Communications Inc. for Authorization Under Section 271 of the
Communications Act to Provide In-Region, InterLATA Service in the State of Texas (CC Docket NBubbe4)
Notice, DA No. 00-37 (rel. Jan. 10, 2000).

4 Seeletter from James D. Ellis, Paul K. Mancini, Martin E. Grambow, Counsel for SBC Communications Inc.,

to Magalie Roman Salas, Secretary, FCC (dated Apr. 5, 2880 Apr. 5, 2000 Ex Parte Lettet 2;see also
Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell
Communications Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region InterLATA
Services in Texa€C Docket No. 00-4, FCC 00-124, Order (rel. Apr. 6. 2080YBT Texas | Withdrawal Order
(granting SWBT'’s request to withdraw its January 10 Application and to initiate a new application pursuant to
section 271 based on the existing record in CC Docket 00-4 and the new information provided by SBC in its April
5 filing).
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input from SWBT and competing carriers.

4. In addition to overseeing SWBT’s implementation of the requirements to section
271 approval, the Texas @mnission has actively implemented our rules issued under section 251,
including the Commission’s pricing standards and the rules relating to advanced services.
Moreover, to address the concerns raised by the Department of Justice and commenters with
respect to SWBT's initial application, the Texas Commission conducted a further review with
respect to a number of key section 271 issues. Because of those efforts, this second application
by SWBT is an improvement over its first one, especially in those areas identified as deficient by
the Department of Justice in its evaluation of SWBT'’s first application. Furthermore, we accord
the Texas Commission’s verification of SWBT’s compliance substantial weight based on the
totality of its efforts and the extent of expertise it has developed on section 271 issues.

5. The fact that SWBT has implemented the competitive checklist in Texas can be
seen in the degree of entry into the local exchange market. According to SWBT, it has unbundled
more than 302,000 loops (including nearly 244,000 loops as part of an unbundled network
element platform or “UNE-P™). SWBT also reported resale of approximately 349,000 access
lines to competitors (including 191,000 residential liie3he Department of Justice estimates
that competitors have captured approximately eight percent of access lines in SWBT'’s territory in
Texas!

6. In addition to competition for voice services, SWBT provisioned nearly 7,000
unbundled loops to broadband competitors for provision of xDSL sefvidéthough this is only
a fraction of SWBT’s ADSL customer base in Tekascent implementation of our line sharing
requirements will give xDSL providers additional opportunities to compete for residential and
small business customers on an equal footing with SWBT's separate affiliate for advanced

> SWBT Texas Il Reply, App. A-4, Vol. 1, Tab 3, Reply Affidavit of John S. Habeeb (SWBT Texas Il Habeeb
Reply Aff.), Attach. A (reporting 58,704 “stand-alone” unbundled loops and 243, 922 UNE loop/port combinations
through March 2000).

® Id. (reporting resale of 157,700 business lines and 191,040 residential lines through March 2000). Parties to

this proceeding dispute SWBT’s methodology fdireating the number of “facilities-based” lines that are served

by competitors (through means other than resale or unbundled loops). Most, however seem to agree that, at a
minimum, several hundred thousand access lines are served this way, primarily for business customers in urban
areas.

" Department of Justice Texas | Evaluation at 9 (estimating 840,000 — 890,000 competitive LEC lines compared

with 9.6 million SWBT retail lines).

®  SWBT Texas Il Habeeb Reply Aff. Attach. A (reporting 6,978 unbundled loops to xDSL service providers

through March 2000).

®  Letter from Austin C. Schlick, Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., to Magalie Roman Salas,

Esq., Secretary, Federal Communications Commission, CC Docket No. 00-4 at Tab 5 (filed Apr. 21, 2000) (SWBT
Apr. 21 Ex ParteLetter) (reporting deployment of 36,000 ADSL lines in Texas during the six-month period from
October 1999 through March 2008ge alscSWBT Texas Il Brown Reply Aff. (anticipatingonthlyvolume of

9,000 ADSL orders for SWBT's advanced servicesiati# in Texas by June 2000).
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services? Monthly order volumes for unbundled xDSL-capable loops are steadily incréaasing,
are UNE-P volume¥. Additionally, another branded player for voice services—WorldCom—
joined AT&T in the Texas market in April with a focus on residential custohers.

7. As we noted in th&ell Atlantic New York Ordethe grant of this application
merely closes a chapter. It does not end the story. SWBT must continue to comply with the
checklist obligations set forth in section 271, and the separditgeafiequirements of section
272. As noted throughout this Order, should the evidence demonstrate that SWBT ceases to
comply with the requirements of the Act, enforcement action may be apprdpridtest notably,
section 271(d)(6) authorizes ther@mission to suspend or revoke the authorization granted
herein®®

Il. BACKGROUND
A. Statutory Framework
8. In the 1996 Act, Congress conditioned BOC provision of in-region, interLATA

service on compliance with certain provisions of section'2ursuant to section 271, BOCs

1% seeDeployment of Wireline Services Offering Advanced Telecommunications Capability and Implementation

of the Local Competition Provisions of the Telecommunications Act of TB#6, Report and Order in CC
Docket No. 98-147, Fourth Report and Order in CC Docket No. 96-98, FCC 99-355, paras. 4-5 (rel. Dec. 9, 1999)
(Line Sharing Ordex

' SWBT Texas Il Habeeb Reply Aff. Attach. A; SWBT Texas Il Application, App., Vol. A, Tab 1, Affidavit of
John S. Habeeb (SWBT Texas Il Habeeb Aff.), Attach. A (reflecting monthly order totals of 1160 loops in January,
1489 loops in February, and 2166 loops in March).

12 SWBT Texas Il Habeeb Reply Aff. Attach. A; SWBT Texas Il Habeeb Aff. Attach. A (reflecting monthly
order totals of 23,338 lines in January, 32,997 lines in February, and 40,750 lines in March).

3 WorldCom, Inc. Texas Il Reply at 1. WorldCom, Inc. changed its corporate name from MCI WorldCom, Inc.

effective May 1, 20001d. at n.1. AT&T reported capturing 130,000 local phone customers in Texas over UNE-P
through March 2000, which represents greater than half of the UNE-P lines served by competitive carriers in
Texas. “AT&T Reports Flat Earnings, Lowers Growth Estimates,” Communications Daily (May 3, 2000).

1 See, e.g., Bell Atlantic-New York Authorization Under Section 271 of the Communications Act to Provide In-

Region, InterLATA Service in the State of New Yfit&,No. EB-00-1H-0085, Order, 15 FCC Rcd 5413, 5414
(2000) (adopting consent decree after investigation into potential violations of section 271 after grant of in-region,
interLATA authority).

1547 U.S.C. § 271(d)(6)(A)(iii).
®We note here that, for the provision of international services, a U.S. carrier must sepacaieysection 214
authorization from the Commissiorseed7 U.S.C. § 214see alsdtreamlining the International Section 214
Authorization Process and Tariff Requirements, Report and OtdeFCC Rcd 12884 (1996Rules and Policies
on Foreign Participation in the U.S. Telecommunications Market, Report and Order and Order on
Reconsideration12 FCC Rcd 23891 (199%kcon. pending This requirement applies notwithstanding a BOC'’s
approval under section 271 for the provision of in-region, interLATA service originating in a particular state.
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must apply to this Commission for authorization to provide interLATA services originating in any
in-region staté! Congress has directed the Commission to issue a written determination on each
application no later than 90 days after the application is*filed.

9. To obtain authorization to provide in-region, interLATA services under section
271, the BOC must show that: (1) it satisfies the requirements of either section 271(c)(1)(A),
known as “Track A” or 271(c)(1)(B), known as “Track B”; (2) it has “fully implemented the
competitive checklist” or that the statements approved by the state under section 252 satisfy the
competitive checklist contained in section 271(c)(2}{B3) the requested authorization will be
carried out in accordance with the requirements of sectioi’2iret (4) the BOC's entry into in-
region, interLATA market is “consistent with the public interest, convenience, and necéssity.”
The statute specifies that, unless the Commission finds that these four criteria have been satisfied,
the Commission “shall not approve” the requested authorizition.

10.  Section 271(d)(2)(A) requires the @mission to consult with the Attorney
General before making any determination approving or denying a section 271 application. The
Attorney General is entitled to evaluate the application “using any standard the Attorney General
considers appropriate,” and the Commission is required to “give substantial weight to the
Attorney General's evaluatiori®”

11. In addition, the Commission must consult with the relevant state commission to
verify that the BOC has one or more state approved interconnection agreements with a facilities-
based competitor, or a Statement of Generally Available Terms and Conditions (SGAT), and that
either the agreement(s) or general statement satisfy the “competitive chétkiiscuse the
Act does not prescribe any standard for Commission consideration of a state commission’s
verification under section 271(d)(2)(B), ther@mission has discretion in each section 271

7 See47 U.S.C. § 271.

% 1d. § 271(d)(3).
1 |d. § 271(d)(3)(A). The critical, market-opening provisions of section 251 are incorporated into the
competitive checklist found in section 27%eeid. 8§ 251;see also Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996 Docket No. 96-98, 11 FCC Rcd 15499 (1926)él
Competition First Report and Orderaff'd in part and vacated in part sub nddgmpetitive Telecommunications
Ass’nv. FCC117 F.3d 1068 (8th Cir. 1997) ahmiva Utils. Bd. v. FCC120 F.3d 753 (8th Cir. 1997ff'd in

part and remandedAT&T v. lowa Utils. Bd.525 U.S. 366 (1999).

% 47 U.S.C. § 271(d)(3)(B).

2L 1d. § 271(d)(3)(C).

? |d. § 271(d)(3)see SBC Communications, Inc. v. FAB8 F.3d 410, 413, 416 (D.C. Cir. 1998).
2 47 U.S.C. § 271(d)(2)(A).

2 1d. § 271(d)(2)(B).
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proceeding to determine the amount of weight to accord the stateission’s verificatior??

The Commission has held that, although it will consider carefully state determinations of fact that
are supported by a detailed and extensive record, it is ttmeniSsion’s role to determine whether

the factual record supports the conclusion that particular requirements of section 271 have been
met”® As noted in the Introduction, we accord the Texas@ission’s verification of SWBT's
compliance substantial weight based on the totality of its efforts and the extent of its expertise on
section 271 issues. Like the New Yorkrimission, whose section 271 verification we also
accorded substantial weight, the Texasn@ussion directed a lengthy, rigorous and open
collaborative process with active participation by Commission staff and competitive’LH@s.

Texas Commission also developed a comprehensive performance measurement and remedy plan,
which it continues to monitor and refiffeln addition, the Texas Commission has taken the lead

on a number of emerging technical and legal issues related to provisioning of xDSL-capable
loops. We thus place substantial weight on the Texam@sion’s comments in this matter, as

they reflect its role not only as a driving force behind these proceedings, but also as an active
participant in bringing competition for local telecommunications services to Texas.

B. History of this Application

12. In March 1998, SWBT filed with the Texas @mission a draft application to
provide in-region, interLATA authority in the State of TeXaOn April 7, 1998, after a number
of technical conferences and collaborative meetings, the Texas Commission concluded that
SWBT had not demonstrated compliance with the requirements of section 273 tortly
thereafter, on June 1, 1998, the Texam@@sion issued Order Number 25 in which it listed 129
key issues that needed to be resolved before it could recommend approval of SWBT’s
application:*

13. To facilitate the resolution of the issues identified in Order Number 25, the Texas
Commission invited SWBT and interested competing carriers to participate in a series of
collaborative meetings and workshops and technical conferences, known as the “Texas 271

% Bell Atlantic New York Ordet5 FCC Rcd at 3962, para. Zpplication of Ameritech Michigan Pursuant to
Section 271 of the Communications Act of 1934, as amer@iéd)ocket No. 97-137, 12 FCC Rcd 20543, 20559-
60 (1997) Ameritech Michigan Ordgr As the D.C. Circuit has held, “[A]lthough the Commission must consult
with the state commissions, the statute does not require the Commission to give State Commissions’ views any
particular weight.” SBC Communications v. FCC38 F.3d at 416.

% Ameritech Michigan Orderl2 FCC Rcd at 20566BC Communications v. FCC38 F.3d at 416-17.
2" Bell Atlantic New York Ordet5 FCC Rcd at 3962, para. 20.

28 Id

2 Texas Commission Texas | Comments at 2.

30 Texas Commission Texas | Comments at 2.

31 Texas Commission Texas | Comments at 2.
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Collaborative Process?” During this process, staff of the Texas Commission, SWBT, and

competing carriers worked collaboratively to identify and resolve a number of key issues related

to SWBT’s compliance with section 271, including the operational readiness of SWBT’s OSS,

and the development of a performance monitoring and enforcement mecHaaisather key
component of the Texas Commission’s section 271 proceeding was the development and adoption
of a model interconnection agreement, which is referred to as the “Texas 271 Agreement” or
“T2A."* The Texas Commission ensured that its collaborative process was open to participation
by all interested parties and, as a result, received and reviewed a massive record of public
comments.

14. In connection with its review of the operational readiness of SWBT’s OSS, the
Texas Commission retained Telcordia (formerly Bellcore) to conduct an independent third party
evaluation of SWBT’s OS3. The Telcordia test was intended to address a multitude of issues,
including the ability of SWBT’s OSS to handle commercial volumes of orders, and SWBT'’s
implementation of the performance measurements that had been approved by the Texas
Commission during its collaborative procéss-ollowing the completion of initial and follow-up
testing}’ Telcordia issued a final report, in which it concluded that SWBT’s OSS were

32 Texas Commission Texas | Comments at 2.

% During the collaborative process, the staff of the Texas Commission worked with SWBT and competing

carriers to develop a comprehensive set of performance measures and business rules that are intended to capture
whether SWBT is providing nondiscriminatory service to competing carriers. The Texas Commission also
approved a performance remedy plan that is intended to provide financial incentives for SWBT to maintain an
open market and prevent “backsliding.” Pursuant to the Plan, SWBT must compensate either competing carriers
or the Texas Treasury for noncompliance performance in connection with particular performance measurements.
Texas Commission Texas | Comments at 3-4.

34 Texas Commission Texas | Comments at 3.

% Texas Commission Texas | Comments at 5-6.

3 Texas Commission Texas | Comments at 5.

3" Telcordia issued two reports on the operational readiness of SWIESBs In its iitial report, Telcordia

presented the results of its functionality and capacity testing and identified issues that warranted further review.
Texas Commission Comments at 30-31. The issues identified by Telcordia in its initial report formed the basis of
a re-test planld. Following the completion of a retest, Telcordia issued a final report. Telcordia Technologies,
The Public Utility Commission of Texas Southwestern Bell OSS Readiness(Repbri999) (Telcordia Final

Report), SWBT Ham Texas | Aff., Attach. A. Although in its final report, Telcordia concluded that SWBT’s OSS
were operationally ready, it highlighted seven areas in which the Texas Commission should focus to remove
“service-affecting issues.td. at ES-1, 7. Specifically, Telcordia recommended: (1) the revision of certain
procedures for scalability forecasting; (2) the implementation of eleven new performance measures; (3) that the
Texas Commission expeditiously resolve thirty issues that were identified during the retest; (4) increased
automation of the performance measure reporting process; (5) increased data security and auditability; (6)
confirmation of the effectiveness of SWBT’s procedures for ordering xDSL-capable loops; and (7) further training
for SWBT and competing carriers to improve the understanding and use of SWBT's standard methods and
procedures. Id. After Telcordia’s final report was issued, the Texas Commission worked further with SWBT and
competing carriers to resolve the seven issues identified in Telcordia’s final report. Texas Commission Texas |
Comments at 31-32.
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“operationally ready to handle commercial volumes of transactins.”

15.  Upon concluding that all outstanding issues relating to SWBT’s compliance with
section 271 had been resolved, the Texasr@igsion voted at its December 16, 1999 open
meeting to unanimously support SWBT's section 271 applicétion.

16.  As noted above, on January 10, 2000, SWBT filed an application with this
Commission to provide in-region, interLATA service in the State of Texas. On April 5, 2000,
SWBT filed an extensive supplement to its January 10 Applic&tiGtecognizing that such new
evidence was filed shortly before the expiration of the 90-day statutory deadline, in its April 5
filing, SWBT requested that the Commission “restart the clock” on its January 10 Application.
Alternatively, SWBT asked the Commission to treat its supplemdmglds: (1) a withdrawal of
the January 10 Application; and (2) a resubmission of a new application, which incorporates both
the January 10 and April 5 filings.On April 6, 2000, the Gomission granted SWBT’s
alternative request to withdraw its January 10 Application and to initiate a new application
pursuant to section 271 based on the record generated in response to the January 10 and April 5
filings.* Throughout this Order, the January 10 filing will be referred to as the “Texas |
Application,” and the April 5 filing will be referred to as the “Texas Il Application.”

C. Texas Commission and Department of Justice Evaluations

17. The Texas Commission submitted its evaluation of SWBT’s Texas | and Texas Il
Applications to this Commission on January 31, 2080d April 26, 20007 respectively. The
Texas Commission advises the Commission that SWBT has taken the statutorily required steps to
open its local markets to competiti®nSpecifically, the Texas Commission states that SWBT has
met its obligation under section 271(c)(1)(A) by entering into interconnection agreements with at

¥ Telcordia Final Report at 7.

3 Texas Commission Texas | Comments at 7.

*%" The supplemental filing included a brief and eight affidavits. According to SWBT, this new evidence is
intended to respond to issues and arguments that emerged during the course of the January 10 proceeding
subsequent to the submission of reply comments on February 22. SWBT Texas Il Application at 1.

41| etter from James D. Ellis, Paul K. Mancini, Martin E. Grambow, Counsel for SBC Communications Inc., to

Magalie Roman Salas, Secretary, FCC (dated Apr. 5, 2881} Apr. 5, 2000 Ex Parte Lettet 2.
42 |d
*®  See SWBT Texas | Withdrawal Order

* The Evaluation of the Public Utility Commission of Texas, CC Docket No. 00-4 (filed Jan. 31, 2000) (Texas
Commission Texas | Comments).

%> The Evaluation of the Public Utility Commission of Texas, CC Docket No. 00-65 (filed Apr. 26, 2000) (Texas
Commission Texas I| Comments).

46 Texas Commission Texas | Comments at 1.

10
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least 17 competing carriers that are serving residential and business customers either exclusively
or predominantly over their own facilitiés.In addition, the Texas Commission states that the

record developed in the Texas proceeding establishes that SWBT has a legal obligation, under its
interconnection agreements and state-approved tariffs, to provide the 14 items required under
section 271's checklist, and that SWBT is meeting its legal obligation to provide these 1% items.

18. Inits evaluation of SWBT's Texas Il Application, the Texas Commission
acknowledges the Department of Justice’s finding that SWBT’s initial application was deficient in
certain critical area$. To address these concerns, the Texas Commission states that it conducted
a further review. Specifically, the Texas Commission states that it reexamined the evidence with
respect to: (1) the integration of SWBT’s pre-ordering and ordering interfaces; (2) the
coordination, timing and quality of SWBT “hot cut” process; and (3) SWBT's provisioning of
loops used by competing carriers to provide advanced seiViBased on the evidence
presented in SWBT'’s Texas | Application, and its further review, the Texas Commission
concludes that SWBT has taken the statutorily required steps to open its local markets to
competition®*

19. The Department of Justice filed its evaluation of SWBT's Texas | Application on
February 14, 2000’ In this evaluation, the Department of Justice recommended that SWBT’s
application be denied. The Department of Justice submitted evaluations of SWBT'’s Texas ||

47 Texas Commission Texas | Comments at 95.

48 Texas Commission Texas | Comments at 10-90.

*9 Texas Commission Texas Il Comments at 11, 34s86:also infranote 55 and accompanying text.

0 Texas Commission Texas Il Comments at 1.

51 Id

°2 Evaluation of the United States Department of Justice, CC Docket No. 00-4 (filed Feb. 14, 2000) (Department

of Justice Texas | Evaluation).

*>®In its evaluation, the Department of Justice concluded that, although SWBT had shown substantial progress in

opening its local markets to competition, it failed to satisfy the requirements of section 271 in the critical area of
providing unbundled loops. Department of Justice Texas | Evaluation at 2. Specifically, the Department of
Justice found that SWBT’s performance was deficient with respect to providing unbundled loops for advanced
services and coordinated conversions, or “hot cui.’at 2-3. In addition to its findings with respect to xDSL

and hot cuts, the Department of Justice expressed concern about some of the evidence presented by SWBT to
demonstrate compliance with other section 271 requirements. For example, the Department of Justice noted that
there was insufficient evidence in the record to determine whether SWBT could provide interconnection trunks in a
timely manner, and whether carriers could compete effectively using the UNE-platfdrrat 44-49

(interconnection), 49-53 (UNE-platform). The Department of Justice recommended that the Commission defer
judgment on these issues until additional commercial data is availdbkg. 52-53. Moreover, the Department of
Justice stated that ti@SS test performed by Telcordia had signifidanttations. In particular, the Department

of Justice noted that, due to its limited scope and depth, “the Telcordia test does not provide evidence that SBC
provides adequate wholesale services overall to CLECs in Tekhst 5.
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Application on May 12 and June 13, 2000.In its May 12 evaluation, the Department of Justice
concluded that SWBT’s performance with respect to interconnection trunking had sufficiently
improved to alleviate its concerns with respect to this isliestated, however, that it would
provide the Commission with its analysis of SWBT's performance in providing DSL-capable
loops, hot cuts for analog loops, and UNE-platform after it had reviewed SWBT'’s April
performance data. Inits June 13, 2000 evaluation, the Department of Justice recommends
approval of SWBT'’s application to provide long distance service in Texas, subject to certain
qualifications”’

20.  Inrecommending approval of SWBT'’s Texas Il Application, the Department of
Justice notes that SWBT has addressed many of the deficiencies associated with its first
application. More specifically, the Department of Justice concludes that SWBT has significantly
improved the process by which it measures and reports its performance in providing unbundled
loops for DSL services, and has demonstrated improvement in its ability to provision DSL-
capable loops in a nondiscriminatory mantieimdeed, the Department of Justice concludes that
recent data indicate that SWBT *“is now providing parity under virtually all measures relating to
the provisioning of DSL loops” The Department of Justice further finds that SWBT has
demonstrated improvement in cutting over a loop to a competing carrier through both the
coordinated hot cut (CHC) and frame due time (FDT) procéSdeisally, the Department of
Justice states that commercial data with respect to competing carriers’ ability to compete via the
UNE-platform are encouraging. Indeed, the Department of Justice notes that entry by competing
carriers using the UNE-platform has increased steadily over the last few months.

[l. ANALYTICAL FRAMEWORK

A. Overview

> Evaluation of the United States Department of Justice, CC Docket No. 00-65 (filed May, 12, 2000)
(Department of Justice Texas |l May 12 Evaluation).

> Letter from Donald J. Russell, Chief, Telecommunications Task Force, Antitrust Division, Department of

Justice, to Magalie Roman Salas, Secretary, FCC (dated June 13, 2000) (Department of Justice Texas Il
Evaluation).

% |d. at 5.

" |d.at 1. For example, the Department of Justice recommends that the Commission ensure that adequate

mechanisms exist to resolve emerging issues that will affect competition, such as DSL line sharing and SBC's
Project Pronto.ld. at 20. As the Department of Justice notes, “Project Pronto is an SBC network upgrade that will
employ fiber optic cable and remote terminals to provide DSL services to customers that are out of reach to central
office digital subscriber linecgess multiplexers (DSAMS’).” Id. at 7.

% d. at 2-8.
% d. at 4.
0 1d. at 8-9.
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21.  As part of our determination that SWBT has satisfied the requirements of section
271, we consider whether SWBT has fully implemented the competitive checklist in subsection
(©)(2)(B)™* In demonstrating compliance with each item on the competitive checklist, a BOC
must demonstrate that it has a concrete and specific legal obligation to furnish the item upon
request pursuant to state-approved interconnection agreements that set forth prices and other
terms and conditions for each checklist item, and that it is currently furnishing, or is ready to
furnish, the checklist item in quantities that competitors may reasonably demand and at an
acceptable level of qualify.

22.  Section 271 conditions authorization to enter the long-distance market on a BOC'’s
compliance with the terms of the competitive checklist, and those terms generally incorporate by
reference the core local competition obligations that sections 251 and 252 impose on all
incumbent LECs. In a variety of proceedings since 1996, tms@ssion has discharged its
statutory authority to issue comprehensive rules and orders giving specific content to those
obligations, often in considerable detail. In determining whether a BOC applicant has met the
local competition prerequisites for entry into the long-distance market, therefore, we evaluate its
compliance with our rules and orders in effect at the time the application was filed.

23.  Despite the comprehensiveness of our local competition rules, there will inevitably
be, at any given point in time, a variety of new and unresolved interpretive disputes about the
precise content of an incumbent LEC’s obligations to its competitors, disputes that our rules have
not yet addressed and that do not involve per se violations of self-executing requirements of the
Act. Several commenters seek to use this section 271 proceeding as a forum for the mandatory
resolution of many such local competition disputes, including disputes on issues of general
application that are more appropriately the subjects of industry-wide notice-and-comment
rulemaking. Indeed, those commenters would apparently compel this Commission to resolve
those disputes in this proceeding, and to resolve each one in favor of SWBT, as a precondition to
determining that SWBT has met the statutory obligations of section 271.

24.  The position of those commenters is irreconcilable with this statutory scheme.
There may be other kinds of statutory proceedings, such as certain complaint proceedings, in
which we may bear an obligation to resolve particular interpretive disputes raised by a carrier as
the basis for its complaifit. But the section 271 process simply could not function as Congress
intended if we were generally required to resolve all such disputes as a precondition to granting a
section 271 application.

25.  First, Congress designed section 271 proceedings as highly specialized, 90-day
proceedings for examining the performance of a particular carrier in a particular State at a
particular time. Such fast-track, narrowly focused adjudications -- generally dominated by

1 See47 U.S.C. § 271(d)(3). As set forth below, we conclude that SWBT has satisfied the requirements of
subsection (c)(1)(A) (“Track A") and thus merits analysis under section 271(d)(3)(A)(i) of our rules.

%2 Bell Atlantic New York Orderl5 FCC Rcd at 3973-74, para. Bar(eritech Michigan Ordér

®%  American Tel. & Tel. Co. v. FG®78 F.2d 727 (D.C. Cir. 1992).
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extremely fact-intensive disputes about an individual BOC’s empirical performance -- are often
inappropriate forums for the considered resolution of industry-wide local competition questions of
general applicability. If Congress had intended to compel us to use s&ttignoceedings for

that purpose, it would not have confined our already intensive review to an extraordinarily
compressed 90-day timetable.

26.  Second, Congress designed section 271 to give the BOCs an important incentive
to open their local markets to competition, and that incentive presupposes a realistic hope of
attaining section 271 authorization. That hope would largely vanish if a BOC’s opponents could
effectively doom any section 271 application by freighting their comments with novel interpretive
disputes and demand that authorization be denied unless each one of those disputes is resolved in
the BOC's favor. Indeed, if that were the required approach, the BOCs would face enormous
uncertainty about the steps they need to take to win section 271 authorization, and they would
therefore lose much of their incentive to cooperate in opening their local markets to competition
in the first place. That result would disserve the public interest in greater competition in both
local and long-distance markets, and it would defeat the congressional intent underlying this
statutory scheme.

27.  Finally, simply as a matter of statutory construction, few of the substantive
obligations contained in the local competition provisions of sections 251 and 252 are altogether
self-executing; they rely for their content on the Commission’s rules. That is most obviously true
in the case of our legislative rules under section 251(d)(2) identifying “what network elements
should be made availablé&,"but it is also true of our many other rules and orders giving content
to the broadly-worded provisions of the 1996 Act. Our rules vary with time, redefining the
statutory obligations that govern the market. Just as our long-standing approach to the
procedural framework for section 271 applications focuses our factual inquiry on a BOC'’s
performance at the time of its application, so too may we fix at that same point the local
competition obligations against which the BOC’s performance is generally measured for purposes
of deciding whether to grant the application. Nothing in section 271 or any other provision of the
Act compels us to require a BOC applicant to demonstrate compliance with new local
competition obligations that were unrecognized at the time the application was filed.

B. Compliance With Unbundling Rules

28.  One element of the required showing, as explained in more detail below, is that the
applicant satisfies the Commission’s rules governing unbundled network elements. It is necessary
to clarify the aspects of the new rules governing incumbent LECs’ unbundling and line sharing
obligations with which we expect SWBT to demonstrate compliance in this proceeding. We note
that both thaeJNE Remand Ordeand theLine Sharing Ordemtroduced new rules which did
not become binding until after SWBT filed its second section 271 application for Texas, on April
5, 2000 We conclude that, for the purpose of evaluating compliance with checklist item 2, we

® 47 U.S.C. § 251(d)(2).

65 Seelmplementation of the Local Competition Provisions of the Telecommunications Act pT h#8&Report

and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd at 3696 (NB®dmand Ordér
(continued....)
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require SWBT to demonstrate that it is currently in compliance with the

rules in effect on the date of filing, but do not require SWBT to demonstrate that it complies with
rules that become effective during the pendency of its application.

29. We emphasize that, on an ongoing basis, SWBT must comply with all of the
Commission’s rules implementing the requirements of sections 251 and 252 upon the dates
specified by those rules. This includes such rules that have taken effect since the date SWBT filed
its application, such as the new unbundling rules that became effective on May 18, 2000.

30. IntheLocal Competition First Report and Ordehe Commission established a
list of seven unbundled network elements (UNEs) which incumbent LECs were obliged to
provideX® This obligation was codified in section 51.319 of then@ussion’s rules (rule 319J.
In January 1999, the Supreme Court vacated rule 319 and instructedthesSion to revise the
standards under which the unbundling obligation is determined and to reevaluate the network
elements subject to the unbundling requirerffer®n November 5, 1999, we releasedtiNE
Remand Orderin which we reevaluated the unbundling obligations of incumbent LECs and
promulgated a new rule 319, pursuant to the Supreme Court’s direction and sections 251(c)(3)
and 251(d)(2) of the Act. With certain exceptions, the new rule 319 and other requirements set
forth in theUNE Remand Ordeook effect on February 17, 2000, 30 days after publication in
the Federal Registét. The remaining aspects of the new rule 319 did not take effect until 120
days after the publication date, or May 18, 200Therefore, on April 5, 2000, when SWBT
(Continued from previous page)
see also Deployment of Wireline Services Offering Advanced Telecommunications Capability and Implementation

of the Local Competition Provisions of the Telecommunications Act of TBBE, Report and Order, and Fourth
Report and Order, 14 FCC Rcd 20912 (1999)& Sharing Ordex.

66

The seven network elements set forth inltbeal Competition Ordewere: (1) local loops; (2) network

interface devices; (3) local and tandem switching; (4) interoffice transmission facilities; (5) signaling networks and
call-related databases; (6) operations support systems; and (7) operator services and directory &8sestance.
Implementation of the Local Competition Provisions of the Telecommunications Act pCTOB®&cket No. 96-

98, First Report and Order, 11 FCC Rcd 15499 (199634] Competition First Report and Ordeaff'd in part

and vacated in part sub nom. Competitive Telecommunications Ass'n v1ECE.3d 1068 (8th Cir. 1997) and

lowa Utils. Bd. v. FCC, 120 F.3d 7%8th Cir. 1997)aff'd in part and remande@T&T v. lowa Utils. Bd 525

U.S. 366 (1999)pn remand Third Report and Order and Fourth Notice of Proposed Rulemaking, 15 FCC Rcd.
3696 (1999).

7 47 C.F.R. §51.319.

®8 AT&T Corp. v. lowa Utils. Bg525 U.S. 366 (1999). In reaching this conclusion, the Court held that the
Commission had not adequately considered the “necessary” and “impair” standards of section 251(d)(2) in
establishing the list of seven network elememnds.at 387-92.

% UNE Remand Ordeat para. 526. The order was published in the Federal Register on January 1&&900.

Revision of the Commission’s Rules Specifying the Portions of the Nation’s Local Telephone Networks That
Incumbent Local Telephone Companies Must Make Available to Compedidfed. Reg. 2542 (2000).

®  See UNE Remand Ordet para 526. The requirements that were not contained in § 51.319 prior to the rule

being vacated by the Supreme Courtawa Utils. Bd became effective 120 days after publication in the Federal
(continued....)
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filed its re-application for section 271 authorization in Texas, certain aspects of the new rule 319
were not yet in effect.

31. Inorder to demonstrate compliance with checklist item 2, SWBT must
demonstrate that it complies fully with those portions of the new rule 319 that took effect in
February 2000, and thus were binding on the date SWBT filed this second application. Indeed, in
the Texas | proceeding, SWBT had alreadywttted to demonstrate compliance with the
requirements of theeNE Remand Ordethat took effect in February 2000.No commenter has
objected to SWBT’s position.

32.  For the purpose of evaluating whether its application satisfies section 271, we do
not require SWBT to demonstrate that it complies with those portions of the new rule 319 that
took effect in May 2000. Although SWBT, like all other incumbent LECs, was required to
comply with rule 319 in May 2000, we believe it would be unfair to require SWBT to
demonstrate compliance with rules that become effective after it submits an application for section
271 authorization, in advance of the effective date for other incumbent LECs. In addition, were
we to require SWBT to supplement the record with additional evidence demonstrating its
compliance with the neWNE Remandules once they became effective on May 18, 2000, such a
re-opening of the record would be administratively complicated and inconsistent with our well-
established procedural framework for section 271 applicatioAssimilar procedural situation
was presented in thgell Atlantic New Yorlproceeding. Bell Atlantic filed its application for
section 271 authorization in New York after thE Remand Ordenad been adopted but
before it had taken effect and, thus, at a time when no binding section 319 rule was i effect.
Bell Atlantic suggested, and we agreed, that it would be reasonable forrttmisS@n to use the
original seven network elements identified in former rule 319 in evaluating compliance with
checklist item 2 of its applicatioh. We declined to require Bell Atlantic to demonstrate
(Continued from previous page)

Register. These are: the requirement to provide access on an unbundled basis to dark fiber as set forth in §
51.319(a)(1); the requirement to provideass on an unbundled basis to subloops and inside wire as set forth in §
51.319(a)(2); the requirement to provideass on an unbundled basis to packet switching in the limited

circumstances set forth in § 51.319(c)(3)(B); the requirement to praségssaon an unbundled basis to dark fiber
transport as set forth in § 51.319(d)(1)(B); the requirement to proe@sson an unbundled basis to the Calling

Name Database, 911 Database, and E911 Database as set forth in 851.319(e)(2)(A); and the requirement to provide
access on an unbundled basis to loop qualification information as set forth in § 51.34.94g)040. We note

that the T2A already contains provisions addressing many of these items. SWBT Texas 1 Auinbauh Aff. at para.

86.

L SWBT Texas | Application at 36-37; SWBT Texas | Auinbauh Aff. at paras. 85-86. SWBT affessa
through the T2A to the UNEs defined in the original rule 319. In addition, SWBT has complied witNEhe
Remand Order’'sevised rule 319 by developing revised definitions of the loop, network interface device (NID),
and interoffice transport network elements, and making these new definitions available to competitive LECs
through an amendment to the T2Al.

2 Seesection 111.C.1jnfra.

® Bell Atlantic filed an application for section 271 authority in New York on September 29, B&9i9Atlantic

New York Orderl5 FCC Rcd at 3953, para. 1.

" Bell Atlantic New York Orderl5 FCC Rcd at 3966-67, paras. 30-31.
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compliance with the new rule 319 because we recognized that the new rule would not take effect
until after the release of thigell Atlantic New York Ordeiand because we believed it would be
unfair to require Bell Atlantic to demonstrate compliance with new rules weeks or months before
the rule became binding on other incumbent LECs. We thus find SWBT’s approach to rule 319
to be reasonable, and consistent with our analysis Behétlantic New York Order.

33.  For similar reasons, as discussed below, we do not require SWBT to prove that it
has implemented the OSS and other loop facility modificatienessary to accommodate
requests for line sharing as required in the Line Sharing Order.

C. Scope of Evidence in the Record
1. Procedural Framework

34.  Section 271 proceedings are, at their core, adjudications that the Act requires the
Commission to complete within ninety days of the application filing. The statute also requires us
to consult with the Department of Justice and the relevant state commission in reviewing the
application. In the context of this statutory framework, the Commission has established
procedural rules governing BOC section 271 applicatiodsmong other things, these rules
provide an opportunity for parties other than the Department of Justice and the relevant state
commission to comment on section 271 applications.

35.  Under our procedural rules governing BOC section 271 applications, we expect
that a section 271 application, as originally filed| mclude all of the factual evidence on which
the applicant would have the Commission rely in making its findings applicant may not, at
any time during the pendency of its application, supplement its application by submitting new
factual evidence that is not directly responsive to arguments raised by parties commenting on its

®  Seesection V.D infra. TheLine Sharing Ordeamends the Commission’s rules to require incumbent LECs

to provide, as a network element, access to the high-frequency portion of the local loop to a requesting competitive
LEC on loops that carry the incumbent LEC’s basic telephone seiS@stine Sharing Orderl4 FCC Rcd at
20926, para. 25.

®  See, e.g., Procedures for Bell Operating Company Applications Under New Section 271 of the

Communications AcPublic Notice, 11 FCC Rcd 19708, 19711 (Dec. 6, 1996) (Dec. 6, 1996 Public Notice);

Revised Comment Schedule for Ameritech Michigan Application, as amended, for Authorization under Section 271
of the Communications Act to Provide In-Region, InterLATA Service in the State of MidPudptin Notice, DA

97-127 (Jan. 17, 1997) (Jan. 17, 1997 Public NotReyised Procedures for Bell Operating Company

Applications Under Section 271 of the CommunicationsFAdblic Notice, 13 FCC Rcd 17457 (Sept. 19, 1997)

(Sept. 19, 1997 Public Noticd)pdated Filing Requirements for Bell Operating Company Applications Under

Section 271 of the Communications,Auiblic Notice, DA-99-1994 (Sept. 28, 1999) (Sept. 28, 1999 Public

Notice).

" Sept. 19, 1997 Public Notice at Section B.
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application’? This includes the submission, on reply, of factual evidence gathered after the initial
filing. In an effort to meet its burden of proof, however, a BOC may submit new factual
information after the application is filed, if the sole purpose of that evidence is to rebut arguments
or facts submitted by other comment€rd’he new evidence, however, maswver only the

period placed in dispute by commenters and may, in no event, post-daltegiut the

commentsi(e., day 20)¥ In the event that the applicant submits new or post-dated evidence in
replies orex partefilings and the evidence is not directly responsive to commenting parties, we
retain the discretion to start the 90-day review process anew or to accord such evidence no
weight*

36.  This precedent has served then@aission well by deterring incomplete filings
from the BOCs. In particular, the rule is designed to prevent applicants from presenting part of
their initial prima facieshowing for the first time in reply commeritsThe rule has enabled us
properly to manage our own internal consideration of the application and ensures that
commenters are not faced with a “moving target” in the BOC'’s section 271 application. We
continue to believe, as a general matter, that it is highly disruptive to our processes to have a
record that is constantly evolving. We emphasize, however, that our precedent makes clear that
this rule is a discretionary ofie.

37. We do not expect that a BOC, in its initial application, will anticipate and address
every foreseeable argument its opponents might make in their subsequent reply comments, but we
have previously stated that a BOC must address in its initial application all facts that the BOC can
reasonably anticipate will be at issue. Through stategedings, BOCs should be able
reasonably to identify and anticipate certain arguments and allegations that parties will make in

8 1d.; Bell Atlantic New York Orderl5 FCC Rcd at 3968, para. 34neritech Michigan Order]2 FCC Rcd at
20570-71, para. 50.

®d

8 Sept. 19, 1997 Public Notice at SectionMByeritech Michigan Orderl2 FCC Rcd at 20570-71, para. 50.

8 1d. (citing Jan. 17, 1997 Public Notice). The Commission subsequently released a procedural public notice

incorporating this policy for future section 271 applicati@egSept. 19 Public Notice at Section B.
8 Ameritech Michigan Orderl2 FCC Rcd at 20573, para. 54.

8  see Bell Atlantic New York Order5 FCC Rcd at 3969ara. 36;Ameritech Michigan Order]2 FCC Rcd at
20571, para. 51 (“[1]f a BOC chooses to submit such evidence . . . we reserve the discretion . . . to accord the new
evidence no weight in making our determinationid)at para. 54 (“[W]e find that using our discretion to accord
BOC submissions of new factual evidence no weight will ensure that aeegglings are conducted in ‘such

manner as will best conduce to the proper dispatch of business and to the ends of justiaepgra. 57 (“By

retaining the discretion to accord new evidence no weight . . id. '3t para. 59 (“Because we will exercise our
discretion in determining whether to accord new factual evidence any weight, we deny [the motion to strike]”);
Second BellSouth Louisiana OrdéB FCC Rcd at 20674 (“Given the complexity of this data and the fact that
interested parties have not had an opportunity to address it, we exercise our discretion to accord the information
minimal weight.”); Dec. 10 Public Notice at 1 (“[I]f parties choose to submit new evidence, [the Commission]
retains the discretion to accord new evidence no weight.”).
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their filings before the Commissigh.

38. In addition, the Commission has found that a BOC’s promistgue
performance to address particular concerns raised by commenters have no probative value in
demonstrating itpresentcompliance with the requirements of section 271In order to gain in-
region, interLATA entry, a BOC must support its application with actual evidence demonstrating
its present compliance with the statutory conditions for entry, instead of prospective evidence that
is contingent on future behavior. Thus, we must be able to make a determination based on the
evidence in the record that a BOC has actually demonstrated compliance with the requirements of
section 271. Changes or upgradeg(development of new processes for providing access to
checklist items) that post-date the application will not be relied upon for checklist compliance, but
may provide us with further assurances that the applicant will continue to satisfy the conditions of
market entry in the future.

39.  With this procedural framework in mind, we find it appropriate to consider in
connection with this application SWBT'’s Texas performance data for the month of April 2000,
even though the month contains a few days that extend beyond the comment filing date, April 26,
2000. We believe that it would be administratively burdensome and would not result in any
material change to the submitted data if we were to formalistically require SWBT to omit the last
four days of April from its reports for the purposes of this proceeding. SWBT's state-approved
procedures are geared toward generating performance reports on a monthly basis, and
competitive LECs have become accustomed to receiving them in the same form.

40. Moreover, generation of a special reperyy, covering only the dates from April 1
to April 26, 2000, would pose a greater risk of manipulation or miscalculation and would
presumably make it more difficult for competitive LECs to compare the reported data with their
own records, which they have become accustomed to receiving in monthly reports. We find the
monthly performance reports created in the ordinary course of business and according to
established procedures to be inherently more reliable than any abbreviated report. In addition,
submission of a second set of April performance data (consisting of hundreds of pages of nearly
duplicative material) would make an already voluminous and complex docket even more difficult
for interested parties to follow. Additionally, a partial month of data arguably would be less
valuable for examining trends from previous full months. For these reasons we do not believe that
any party to this proceeding is prejudiced by our decision to include consideration of the last four
days of SWBT’s April performance reports.

2. Ex Parte Submissions

41. Under the procedural rules governing section 271 applications, we strongly

8 Bell Atlantic New York Ordenl5 FCC Rcd at 3969, para. 3éneritech Michigan Orderl2 FCC Rcd at
20575.

8 Bell Atlantic New York Orderl5 FCC Rcd at 3969, para. 3¥neritech Michigan Order]2 FCC Rcdat
20573-74.
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encourage parties to set forth their views comprehensively in their formal submissioBsi¢i e

in Support, oppositions, supporting comments, etc.), and not to rely on subseqparie
presentations. At the same time, the Commission expressly provided that parties eway file
partes. Our procedural Public Notice thus clearly contemplates that parties may file wxitten
partes when appropriatep clarify the record® We take this opportunity to clarify that like

reply commentsex partesmust be directly responsive to arguments raised by parties commenting
on the application. Suax partesmay, however, elaborate on, or provide additional explanation
or detail in response to requests from Commission staff or in direct response to post-reply
partefilings.

42.  Nothing in our procedural rules or past precedent precludes theniSsion and
the staff from requesting clarification or an explanation about information or data contained in the
filings specified above. Indeed, our procedural Public Notice expressly recognizes that the
Commission may request additional information from the applicant, as the page liextgfartes
does not apply to written material filed in response to direct requests from Commissié/nistaff.
is critical to the agency’s deliberative process that the Commission and staff fully understand the
evidence and arguments presented in the BOC'’s section 271 application, arguments raised in
opposition, and responses made by parties on reply. Accordingly, the Commission retains the
discretion to request additional information from the applicant or other parties that elaborates on
positions set forth in the original application, comments, or reply comifielife. emphasize that
we are not departing from our view that the applicant should set forth its position in a clear and
concise manner in its formal filings. However, it is imperative that, as part of the Commission’s
deliberative process, we have the ability to engage in an ongoing dialogue with parties to ensure
that we have a clear and accurate understanding of the information contained in all formal
submissions.

D. Framework for Analyzing Compliance with Statutory Requirements

43. In this section, we discuss two aspects of the framework for analyzing compliance
with the statutory requirements of section 271. First, we discuss the legal standards we have
enunciated in past orders for determining whether a BOC is meeting the statutory
nondiscrimination requirements. Second, we discuss the evidentiary requirements of a BOC’s
section 271 application and, in particular, the types of showingsilifmavprobative in deciding
whether a BOC has met the statutory standards.

1. Legal Standard

44.  In order to comply with the requirements of section 271’s competitive checkilist, a
BOC must demonstrate that it has “fully implemented the competitive checklist in subsection

8 sept. 19 Public Notice &ection H (establishing page limitations éor partessubject to certain exceptions).

87 Id

8 Consistent with section 1.1204(a)(b) of our rules, responses to Commission inquiries will generally be placed

in the record. 47 C.F.R § 1.204(a)(b).
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(©)(2)(B).”™ In particular, the BOC must demonstrate that it is offering interconnection and
access to network elements on a noniliseatory basis’ Previous Commission orders

addressing section 271 applications have elaborated on this statutory standard. First, for those
functions the BOC provides to competing carriers that are analogous to the functions a BOC
provides to itself in connection with its own retail service offerings, the BOC must provide access
to competing carriers in “substantially the same time and manner” as it provides to itself. Thus,
where a retail analogue exists, a BOC must provide access that is egealsakistantially the

same as) the level of access that the BOC provides itself, its customers, diatessafh terms of
quality, accuracy, and timelineSsFor those functions that have no retail analogue, the BOC

must demonstrate that the access it provides to competing carriers would offer an efficient carrier
a “meaningful opportunity to compet&.”

45.  We do not view the “meaningful opportunity to compete” standard to be a weaker
test than the “substantially the same time and manner” standard. Where the BOC provides
functions to its competitors that it also provides for itself in connection with its retail service, its
actual performance can be measured to determine whether it is providing access to its competitors
in “substantially the same time and manner” as it does to itself. Where the BOC, however, does
not provide a retail service that is similar to its wholesale service, its actual performance with
respect to competitors cannot be measured against how it performs for itself because the BOC
does not perform analogous activities for itself. In those situations, our examination of whether
the quality of access provided to competitors offers “a meaningful opportunity to compete” is
intended to be a proxy for whether access is being provided in substantially the same time and
manner and, thus, is nondiscriminatory.

46.  Finally, we note that a determination of whether the statutory standard is met is
ultimately a judgment we must make based on our expertise in promoting competition in local
markets and in telecommunications regulation generally. We have not established, nor do we
believe it appropriate to establish, specific objective criteria for what constitutes “substantially the
same time and manner” or a “meaningful opportunity to compete.” We look at each application
on a case-by-case basis and consider the totality of the circumstances, including the origin and
quality of the information before us, to determine whether the nondiscrimination requirements of
the Act are met. Whether this legal standard is met can only be decided based on an analysis of
specific facts and circumstances.

2. Evidentiary Case

8 Bell Atlantic New YoriOrder, 15 FCC Rcd at 3971, para. 44neritech Michigan Order]2 FCC Rcd at
20599.

947 U.S.C. § 271(c)(1)(B)(i), (ii).

%1 Bell Atlantic New York Orderl5 FCC Rcd at 3971, para. 4dmneritech Michigan Order]2 FCC Rcd at
20618-19.

92 Id
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47.  We have set forth above the analytical framework that we use in assessing whether
a BOC has demonstrated compliance with the statutory requirements of section 271. At the
outset, we reemphasize that the BOC applicant retains at all times the ultimate burden of proof
that its application satisfies all of the requirements of section 271, even if no party files comments
challenging its compliance with a particular requireniént.

48. The evidentiary standards governing our review of section 271 applications are
intended to balance our need for reliable evidence against our recognition that, in such a complex
endeavor as a section 271 proceeding, no finder of fact can expect proof to an absolute certainty.
While we expect the BOC to demonstrate as thoroughly as possible that it satisfies each checklist
item, the public interest standard, and the other statutory requirements, we reiterate that the BOC
needs only to prove each element by “a preponderance of the evidence,” which generally means
“the greater weight of evidence, evidence which is more convincing that the evidence which is
offered in opposition to it™

49. As we held in th&second BellSouth Louisiana Ordgevre first determine whether
the BOC has mademima faciecase that it meets the requirements of a particular checklist item.
The BOC must plead, with appropriate supporting evidence, facts which, if true, are sufficient to
establish that the requirements of section 271 have been met. Once the BOC has made such a
showing, opponents must produce evidence and arguments to show that the application does not
satisfy the requirements of section 271, or risk a ruling in the BOC's favor.

50.  When considering commenters’ filings in opposition to the BOC'’s application, we
look for evidence that the BOC's policies, procedures, or capabilities preclude it from satisfying
the requirements of the checklist item. Mere unsupported evidence in oppo#itia w
suffice’® Although anecdotal evidence may be indicative of systemic failures, isolated incidents
may not be sufficient for a commenter to overcome the B@isa faciecase. Moreover, a
BOC may overcome such anecdotal evidence by, for example, providing objective performance
data that demonstrate that it satisfies the statutory nondiscrimination requirement.

51.  We will look to the state to resolve factual disputes wherever possible. Indeed, we
view the state’s and the Department of Justice’s roles to be similar to that of an “expert witness.”
Given the 90-day statutory deadline to reach a decision on a section 271 application, the

% Bell Atlantic New Yorkl5 FCC Rcd at 3972, para. 4plication of BellSouth Corporation for Provision of

In-Region, Inter-LATA Services in Louisiaddemorandum Opinion and Order, 13 FCC Rcd 20599 at 20635-36,
para. 57 $econd BellSouth Louisiana OrfleAmeritech Michigan Orderl2 FCC Rcd at 20567-68, para. 43.

% Bell Atlantic New York Ordenl5 FCC Rcd at 3972-73, para. &&cond BellSouth Louisiana OrdéB FCC
Rcd at 20638-39, para. S@meritech Michigan Orderl2 FCC Rcd at 20568-69, para. 45.

% Bell Atlantic New YoriOrder, 15 FCC Rcd at 3973, para. &econd BellSouth Louisiana OrgéB FCC Rcd
at 20638-39, para. 59.

% SeeAmeritech Michigan Orderl2 FCC Rcd at 20569, para. 45 (concluding that greater weight will be

attached to comments and pleadings supported by an affidavit or sworn statement than to an unsupported contrary
pleading);see also Bell Atlantic New York Ordé5 FCC Rcd at 3972, para. 47.
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Commission does not have the time or the resources to resolve the enormous number of factual
disputes that inevitably arise from the technical details and data involved in such a complex
endeavor. Accordingly, as discussed above, where the state has conducted an exhaustive and
rigorous investigation into the BOC’s compliance with the checklist, we may give evidence
submitted by the state substantial weight in making our decision.

52. To make grima faciecase that the BOC is meeting the requirements of a
particular checklist item under section 271(c)(1)(A), the BOC must demonstrate that it is
providing access or interconnection pursuant to the terms of that checklist item. In particular, a
BOC must demonstrate that it has a concrete and specific legal obligation to furnish the item upon
request pursuant to state-approved interconnection agreements that set forth prices and other
terms and conditions for each checklist item, and that it is currently furnishing, or is ready to
furnish, the checklist item in quantities that competitors may reasonably demand and at an
acceptable level of quality.

53.  The particular showing required to demonstrate compliance will vary depending on
the individual checklist item and the circumstances of the application. We have given BOCs
substantial leeway with respect to the evidence they present to satisfy the checklist. Although our
orders have provided guidance on which types of evidence we find more persuasive, “we reiterate
that we remain open to approving an application based on other types of evidence if a BOC can
persuade us that such evidence demonstrates nondiscriminatory treatment and other aspects of the
statutory requirements? In past orders we have encouraged BOCs to provide performance data
in their section 271 applications to demonstrate that they are providing nonidistoryaccess
to unbundled network elements to requesting carfiev§e have concluded that the most
probative evidence that a BOC is providing nondiscriminaacogess is evidence of actual
commercial usag®?’ Performance measurements are an especially effective means of providing us
with evidence of the quality and timeliness of the access provided by a BOC to requesting
carriers.

9 Bell Atlantic New York Orderl5 FCC Rcd at 3973, para. 3aneritech Michigan Order]2 FCC Rcd at
20601-02, para. 110.

% Bell Atlantic New York Orderl5 FCC Rcd at 3974, para. Becond BellSouth Louisiana OrgéB FCC Rcd
at 20638-39, para. 59.

% See, e.g., Bell Atlantic New York Orde¢B974, para. 535econd BellSouth Louisiana OrdéB FCC Rcd at
20658-59, para. 9Ameritech Michigan Orderl2 FCC Rcd at 20627-52pplication by BellSouth Corp. et al.

Pursuant to Section 271 of the Communications Act of 1934, as amended, to Provide In-Region, InterLATA
Services in LouisianaCC Docket No. 97-231, Memorandum Opinion and OrdigliSouth Louisiana Orded3

FCC Rcd 6245, 6258-81, paras. 21-58 (19985t BellSouth Louisiana OrdgrApplication by BellSouth et al.

Pursuant to Section 271 of the Communications Act of 1934, as amended, to Provide InterLATA Services in South
Carolina, CC Docket No. 97-208, Memorandum Opinion and Order,13 FCC Rcd 539, 59B8d®b(th South

Carolina Orde).

190" Bel| Atlantic New York Orderl5 FCC Rcd at 3974, para. Becond BellSouth Louisiana OrddB FCC Rcd
at 20655, para. 8&meritech Michigan Orderl2 FCC Rcd at 20618, para. 138;
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54. A number of state commissions, including Texas, have established a collaborative
process through which they have developed, in conjunction with the incumbent and competing
carriers, a set of measures, or metrics, for reporting of performance in variou$'afdmeugh
such collaborative processes, Texas has also adopted performance standards for certain functions,
typically where there can be no comparable measure based on the incumbent LEC'’s retalil
performance. We strongly encourage this type of process, because it allows the technical details
that determine how the metrics are defined and measured to be worked out with the participation
of all concerned parties. We also strongly support the efforts of stataeissions to build and
oversee a process that ensures the development of local competition that Congress intended. An
extensive and rigorous evaluation of the BOC'’s performance by the states provides greater
certainty that barriers to competition have been eliminated and the local markets in a state are
open to competition.

55.  We caution, however, that adoption by a state of a particular performance standard
pursuant to its state regulatory authority is not determinative of what is necessary to establish
checklist compliance under section 271. We recognize that metric definitions and incumbent LEC
operatingsystems will likely vary among states, and that individual states may set standards at a
particular level that would not apply in other states and that may constitute more or less than the
checklist requires. Therefore, in evaluating checklist compliance in each application, we consider
the BOC'’s performance within the context of each respective state. For example, where a state
develops a performance benchmark with input from affected competitors and the BOC, such a
standard may well reflect what competitors in the marketplace feel they need in order to have a
meaningful opportunity to compet®.

56. We emphasize that, because then@ussion is statutorily required to determine
checklist compliance, we must independently evaluate whether a BOC is fulfilling the
nondiscrimination requirements of sect®ril. Nevertheless, in making our evaluation we will
examine whether the state commission has adopted a retail analogue or a benchmark to measure
BOC performance and then review the particular level of performance the state has required. If
the state commission has made these determinations in the type of rigorous collaborative
proceeding described above, we are much more likely to find that they are reasonable and
appropriate measures of parity. Accordingly, we are inclined to rely on such standards and
measurements in our own analysis but may reach a different conclusion where justified.

57.  In determining that SWBT has satisfied each element of the competitive checklist,

%1 1n our Performance Measurements NPR¥ proposed a model set of reporting requirements that states could
adopt to measure whether an incumbent LEC is providing interconnection, resale, and unbundled network
elements on nondiscriminatory termBerformance Measurements and Reporting Requirements for Operations
Support Systems, Interconnection, and Operator Services and Directory Assi€i@ridecket No. 98-56, Notice

of Proposed Rulemaking, 13 FCC Rcd 12817 (rel. Apr. 17, 1¥28jdrmance Measurements NPRM his
Commission has not, however, adopted, as a federal requirement, a particular set of metrics or performance
standards.

192 \We also recognize that states may choose to set their performance benchmarks at levels higher than what is
necessary to meet the statutory nondiscrimination standseiti Atlantic New YorlOrder at para. 55, n.107.
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we rely, among other factors, on performance data collected and submitted by SWBT. Several
commenters challenge the validity of certain data submitted by SWBT, however, including
performance data collected and reported pursuant to the performance measurements developed
under the auspices of the Texas CommisSibiVe reject the contention that SWBT's data are
generally invalid because they have not been audited, and thus cannot be relied upon to support its
application. We note that the data submitted by SWBT in this proceeding have been subject to
scrutiny and review by interested parties. To a large extent, moreover, the accuracy of the
specific performance data relied upon by SWBT is not contested. Where particular SWBT data
are disputed by commenters, we discuss these challenges in our checklist analysis, below. In such
instances, we first look to the results of data reconciliations between SWBT and competing
carriers. In other instances, we examine data collected and submitted by commenters in addition
to SWBT's data.

58. The determination of whether a BOC's performance meets the statutory
requirements necessarily is a contextual decision based on the totality of the circumstances and
information before us. There may be multiple performance measures associated with a particular
checklist item, and an apparent disparity in performance for one measure, by itself, may not
provide a basis for finding noncompliance with the checklist. Other measures may tell a different
story, and provide us with a more complete picture of the quality of service being provided.
Whether we are applying the “substantially same time and manner” standard or the “meaningful
opportunity to compete” standard, we will examine whether any differences in the measured
performance are large enough to be deemed discriminatory under the statute. For this reason, and
because standards established by the Texasr@sion are not necessarily determinative of
checklist compliance, we note that SWBT'’s failure of individual performance measurements does
not, in itself, warrant denial of this applicatitf.

IV.  COMPLIANCE WITH SECTION 271(C)(1)(A)
A. Background

59. In order for the Commission to approve a BOC'’s application to provide in-region,
interLATA services, a BOC must first demonstrate that it satisfies the requirements of either
section 271(c)(1)(A) (Track A) or 271(c)(1)(B) (Track B).To qualify for Track A, a BOC
must have interconnection agreements with one or more competing providers of “telephone

193 5eeAT&T Texas Il Reply Comments at 36 (arguing that SWBT should be required to prove the accuracy and

reliability of its data collection and reporting processes); AT&T Texas | Pfau/DeYoung Decl. at paras. 15, 25, 56-
58; WorldCom Texas | Comments at 34 (arguing that SWBT’s data have not been sufficiently audited and thus are
unreliable).

194 \We thus reject AT&T’s contention that the application should be denied on the ground that SWBT failed to
satisfy the Texas Commission’s parity or benchmark standards for certain Texas performance meas@eaments.
AT&T Texas || Comments at 64.

105 47 U.S.C. § 271(d)(3)(A).
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exchange service . . . to residential and business subscriiethié Act states that “such

telephone service may be offered . . . either exclusively over [the competitor's] own telephone
exchange service facilities or predominantly over [the competitor’s] own telephone exchange
facilities in combination with the resale of the telecommunications services of another ¢drrier.”

The Commission concluded in tAeneritech Michigan Ordethat, when a BOC relies upon more

than one competing provider to satisfy section 271(c)(1)(A), each carrier need not provide service
to both residential and business custontérs.

B. Discussion

60.  We conclude that SWBT demonstrates that it satisfies the requirements of Track A
based on the interconnection agreements it has implemented with competing carriers in Texas.
Specifically, we find that AT&T, Birch, CoServ, ETS, Optel, Sage, and KMC all provide
telephone exchange service either exclusively or predominantly over their own facilities to
residential subscribers and to business subscritiefithe Texas Commission also concludes that
SWBT has met the requirements of section 271(c)(2)fANone of the commenting parties,
including the competitors cited by SWBT in support of its showing, challenge SWBT’s assertion
in this regard.

V. CHECKLIST COMPLIANCE

A. Checklist Item 1 — Interconnection
1. Non-Pricing Aspects of Interconnection
a. Background

61. Section 271(c)(2)(B)(i) of the Act requires a section 271 applicant to provide
“[iinterconnection in accordance with the requirements of sections 251(c)(2) and 252(d)(1).”
Section 251(c)(2) imposes a duty on incumbent LECs “to provide, for thigefand equipment

106
Id.

107
Id.

198 Ameritech Michigan Orderl2 FCC Rcd at 20589, para. 8See also BellSouth Louisiana OrdéB8 FCC
Rcd 20633-35 at paras. 46-48.

109 Texas Commission Texas | Comments at 96.

10" Texas Commission Texas | Comments at 95-96. Although the Department of Justice does not address
business and residential subscribers separately, it states that competitive LECs have a total of approximately
840,000 — 890,000caess lines, representing approximately eight percent of SWBT’s Texas market. Department
of Justice Texas | Evaluation at 9.

1147 U.S.C. § 271(c)(2)(B)(isee Bell Atlantic New York Ordet5 FCC Rcd at 3977-78, para. &cond
BellSouth Louisiana Orded 3 FCC Rcd at 20640, para. &imeritech Michigan Orderl2 FCC Rcd at 20662-63,
para. 222.
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of any requesting telecommunications carrier, interconnection with the local exchange carrier’s
network . . . for the transmission and routing of telephone exchange service and exchange
access™ In theLocal Competition First Report and Ordehe Commission concluded that
interconnection referred “only to the physical linking of two networks for the mutual exchange of
traffic.”**® Section 251 contains three requirements for the provision of interconnection. First, an
incumbent LEC must provide interconnection “at any technically feasible point within the carrier’s
network.™* Second, an incumbent LEC must provide interconnection that is “at least equal in
quality to that provided by the local exchange carrier to itSélfFinally, the incumbent LEC

must provide interconnection “on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory, iraccordance with the terms of the agreement and the requirements of
[section 251] and section 2527

62. To implement the equal-in-quality requirement in section 251, timen@i&sion’s
rules require an incumbent LEC to design and operate its interconnection facilities to meet “the
same technical criteria and service standards” that are used for the interoffice trunks within the
incumbent LEC’s network. In theLocal Competition First Report and Ordehe Commission
identified trunk group blockage and transmission standards as indicators of an incumbent LEC’s
technical criteria and service standatdsln prior section 271 applications, ther@mission
concluded that disparities in trunk group blockage indicated a failure to provide interconnection
to competing carriers equal-in-quality to the interconnection the BOC provided to its own retall
operations:”®

63. IntheLocal Competition First Report and Ordehe Commission concluded that

11247 U.S.C. § 251(c)(2)(A).

3 Local Competition First Report and Orderl FCC Red at 15590, para. 176. Transport and termination of
traffic are therefore excluded from the Commission’s definition of interconnecsiea.ld.

1447 U.S.C. § 251(c)(2)(B). In tHeocal Competition First Report and Ordehe Commission identified a
minimum set of technically feasible points of interconnectiSee Local Competition First Report and Ordet
FCC Rcd at 15607-09, paras. 204-211.

115 47 U.S.C. § 251(c)(2)(C).
116 47 U.S.C. § 251(c)(2)(D).

117" | ocal Competition First Report and Orderl FCC Rcd at 15613-15, paras. 221-22%Bell Atlantic New
York Order 15 FCC Rcd at 3978, para. @econd BellSouth Louisiana OrddB FCC Rcd at 20641-42, paras.
63-64.

18 | ocal Competition First Report and Orderl FCC Rcd at 15614-15, paras. 224-25.

% gee Bell Atlantic New York Orddr5 FCC Rcd at 397$ara. 64 Second BellSouth Louisiana Orgd8 FCC

Rcd at 20648-50, paras. 74-Ameritech Michigan Orderl2 FCC Rcd at 20671-74, paras. 240-45. The
Commission has relied on trunk blockage data to evaluate a BOC'’s interconnection performance. Trunk group
blockage indicates that end users are experiencing difficulty completing or receil@gvbich may have a direct
impact on the customer’s perception of a competitive LEC’s service quality.
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the requirement to provide interconnection on terms and conditions that are “just, reasonable, and
nondiscriminatory” means that an incumbent LEC must provide interconnection to a competitor in
a manner no less efficient than the way in which the incumbent LEC provides the comparable
function to its own retail operatior. The Commission’s rules interpret this obligation to

include, among other things, the incumbent LEC'’s installation time for interconnection ‘$ervice

and its provisioning of two-way trunking arrangemeéfitsSimilarly, repair time for troubles

affecting interconnection trunks is useful for determining whether a BOC provides interconnection
service under “terms and conditions that are no less favorable than the terms and conditions” the
BOC provides to its own retail operatiofis.

64. Competing carriers may choose any method of technically feasible interconnection
at a particular point on the incumbent LEC’s netwdtkincumbent LEC provision of
interconnection trunking is one common means of interconnection. Technically feasible methods
also include, but are not limited to, physical and virtual collocation and meet point
arrangement¥’ The provision of collocation is an essential prerequisite to demonstrating
compliance with item 1 of the competitive checkfiétin theAdvanced Services First Report and
Order, the Commission revised its collocation rules to require incumbent LECs to include shared
cage and cageless collocation arrangements as part of their physical collocation offdrangs.
show compliance with its collocation obligations, a BOC must have processes and procedures in
place to ensure that all applicable collocation arrangements are available on terms and conditions
that are “just, reasonable, and nondiscriminatorgdoordance with section 251(c)(6) and our

1201 ocal Competition First Report and Ordeirl FCC Red at 15612, para. 2$8g also Bell Atlantic New York
Order, 15 FCC Rcd at 39/8ara. 65 Second BellSouth Louisiana Ordé3 FCC Rcd at 20642, para. 65.

12147 C.F.R. § 51.305(a)(5).

22 Our rules require an incumbent LEC to provide two-way trunking upon request, wherever two-way trunking

arrangements are technically feasible. 47 C.F.R. § 51.388f)also Bell Atlantic New Yotxder, 15 FCC Rcd
at 3978-79, para. 65%econd BellSouth Louisiana OrddB FCC Rcd at 20642, para. &®cal Competition First
Report and Orderl1l FCC Rcd 15612-13, paras. 219-220.

12347 C.F.R. § 51.305(a)(5).

124 | ocal Competition First Report and Ordeirl FCC Rcd at 15779, paras. 549-66 Bell Atlantic New York
Order, 15 FCC Rcd at 3979, para.;&econd BellSouth Louisiana Ordd3 FCC Rcd at 20640-41, para. 61.

125 47 C.F.R. § 51.321(b);ocal Competition First Report and Orderl FCC Rcd at 15779-82, paras. 549-50;
see also Bell Atlantic New York Ordéf FCC Rcd at 397%ara. 66 Second BellSouth Louisiana Ordé3 FCC
Rcd at 20640-41, para. 62.

12647 U.S.C. § 251(c)(6) (requiring incumbent LECs to provide physical collocaBeti)Atlantic New York
Order, 15 FCC Rcd at 3979, para. &econd BellSouth Louisiana OrgdéB8 FCC Rcd at 20640-41, paras. 61-62.

27 Deployment of Wireline Services Offering Advanced Telecommunications Cap@iiilijocket No. 98-147,
First Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 476vt889] in part
GTE Services Corp. V. FC®los. 99-117&t al. (D.C. Cir. Mar. 17, 2000)Xdvanced Services First Report and
Order or Advanced Services First Report and Order and FNPRM
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implementing rules?® Data showing the quality of procedures for processing applications for
collocation space, as well as the timeliness and efficiency of provisioning collocation space, helps
the Commission evaluate a BOC'’s compliance with its collocation obligations.

b. Discussion

65. We conclude, as described below, that SWBT demonstrates it provides equal-in-
guality interconnection on terms and conditions that are just, reasonable, and nondiscriminatory in
accordance with the requirements of sections 251(c)(2) and as specified in section 271. We
further find that SWBT meets its burden of proof that it designs its interconnection facilities to
meet “the same technical criteria and service standards” that are used for the interoffice trunks
within its own network. We also find that SWBT makes interconnection available at any
technically feasible point, and that it is providing collocation in Texas in accordance with the
Commission’s rules. We note that the Texas Commission finds that SWBT has satisfied alll
aspects of this checklist itei.

0] Interconnection Trunking

66. Based on our review of the record, we are persuaded that SWBT provides
competing carriers with interconnection trunking that is equal-in-quality to the interconnection
SWBT provides to its own retail operations, and on terms and conditions that are just, reasonable,
and nondiscriminator{' SWBT makes interconnection available in Texas through
interconnection agreements, including its state-approved T2A agreEm8W/BT receives
orders for interconnection trunks through the Access Service Request (ASR) process, and accepts
ASRs through an electronic application-to-application interface, through a proprietary OSS

128 Bel| Atlantic New York Orderl5 FCC Rcd at 3979, para. @econd BellSouth Louisiana OrddB FCC Rcd
at 20640-41, paras. 183-8BellSouth Carolina Orderl3 FCC Rcd at 649-51, para. 62.

129 Bel| Atlantic New York Ordefl,5 FCC Rcd at 3979, para. 68esSecond BellSouth Louisiana Ordt3 FCC
Rcd at 20640-41, paras. 61-62.

130 Texas Commission Texas | Comments at 10-22.

131 For certain interconnection performance metrics, the Texas Commission established a benchmark standard for
evaluating SWBT'’s performance.{}, percent of trunk blockage and average interconnection trunk installation
intervals). For other interconnection measurements, such as percent missed due dates for installation, a parity
standard is applied.

132 SWBT Texas | Application App. B (providing interconnection agreements between SWBT and competing

carriers); SWBT Texas | Application at 74, 77, 80; Texas Commission Texas | Comments at 10. Several
competitive LECs raised complaints regardiageipt from SWBT of notices of terndtion of the T2A.See

ALTS and CLEC Coalition Texas Il Comments at 14-16; Allegiance Texas Il Comments at 3; Z-Tel Texas Il
Comments at 5-6; Allegiance Texas Il Reply Comments at 2. SWBT states that by the terms of the T2A it was
required to send such notices six months prior to expiration of the T2A (which would expire after one year if
SWBT's application for section 271 authority were not granted). Because SWBT's application is herein granted,
the T2A will remain in effect for an additional three yea®&eSWBT Texas Il Reply at 47-48.
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system, and through manual ordéfsSWBT provides performance data to measure the quality
of interconnection service provided to competing cartiérs.

67.  Trunk Blockage In prior section 271 applications, we relied on trunk blockage
data to evaluate a BOC's interconnection qualtySWBT's performance data demonstrates that
in the months leading up to its Texas Il application, SWBT provided interconnection that is equal-
in-quality to the interconnection it provides in its own network. Specifically, SWBT's statewide
performance data measuring the percentage of calls blocked on outgoing traffic (trunk blockage
from SWBT end office and tandem to competitive LEC end office) demonstrates that in the three
months immediately pceding its Texas Il section 271 application, SWBT was in compliance
with the relevant benchmark established in Tekas blockage not to exceed one percent on
these trunks)?

68. We find that allegations of some competitive LECs, that they have been unable to
obtain the number of interconnection trunks they requested in a timely manner appear to be the
exception rather than the rule. Indeed, as we discuss throughout this section, we find that
SWBT's performance data indicate that it is providing nondiscriminatory interconnection
trunking. To the extent there may have been some problems with trunk provisibnieggree
with the Department of Justice that such issues have been adequately résolved.

133 Texas Commission Texas | Comments at 10.

134 SWBT Dysart Texas | Aff. at para. 548 and Attach. A, Measurements 70-78, (Performance Measurement

Business Rules) (Version 1.6). SWBT has implemented nine Texas Commission-approved performance measures
relating to this checklist item, including measures that compare trunk blockage between SWBT and competitive
LECs (PM 70), measures that capture missed due dates for trunk installations (PM 73), and measures that provide
data on average installation intervals (PM 78).; see alsSWBT Aggregated Performance Measurement Data

No. 70-78 at 271-No. 70-71-78 (showing performance measurement data for January 2000 through March 2000).

135 Bell Atlantic New York Ordet,5 FCC Rcd at 3981-83, paras. 69-32rond BellSouth Louisiana Or¢éB
FCC Rcd at 20649-50, para. Aaneritech Michigan Orderl2 FCC Rcd at 20669-74, paras. 236-245.

1% For SWBT end office to competitive LEC end office, SWBT's statewide data indicate zero (0.0%) trunk
blockage for the months of January through March. For SWBT tandem to competitive LEC end office, SWBT’s
data indicate blockage well below the benchmark, 0.1 % for January and February, 0.0% blockage foBé&#arch.
SWBT Aggregated Performance Data, No. 70-01, 70-02 at 271-No. 70-71 (showing performance measurement
data for January 2000 through March 2000). The Texas Commission applied blockage criteria of one percent as a
benchmark to ensure that the competitive LEC’s network traffic does not experience the same blockage as SWBT'’s
network (citing the disproportionate impact of blocked trunks on new entrants). Texas Commission Texas |
Comments at 14ee alscSWBT Texas | Dysart Aff. at paras. 543-547.

137 The Department of Justice initially raised concerns in the Texas | application, which were also raised by the
competitive LECs themselves, that some competitive LECs had been unable to obtain the number of
interconnection trunks they needed and that these competitive LECs had difficulty ordering feaks.

Department of Justice Texas | Evaluation at 44-é8atso Department of Justice Texas | March 20, 26R0

parteat 1, n.2.

13 |n its Evaluation of SWBT's Texas Il application, the Department of Justice stated that “the efforts of SBC,
competitive local exchange carriers and the Texas PUC appear to have led to improvements in SBC's
(continued....)
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69. Competitive LECs allege that they have encountered problems ordering trunks
from SWBT which has resulted in blockage on competitive LEC networks, in some cases leading
to customer complaints and lost or forgone sdfeSWTC, which provided the most extensive
history of its blockage problems, stated that its most severe blockage occurred in Houston during
the conversion of the SWBT and TWTC interconnection facilities from one-way to two-way
trunks during the second half of 1999. TWTC acknowledges that the blocking ended in mid-
October, 1999%" Furthermore, we note that SWBT implemented improvements approved by the
Texas Commission during supplemental proceedings in November and December 1999 to respond
to competitive LEC concerns. As stated above, SWBT meets the state benchmark for PM 70 for
January, February, March and Apfil. We also note that, as of October, over 75% of the trunks
(Continued from previous page)
interconnection trunking performance and to a better understanding of trunk provisioning by the various parties to
the process.” Department of Justice Texas Il Evaluation at 5. The Texas Commission reviewed SWBT'’s trunk
utilization, forecasting, ordering and provisioning processes, as well as plans to relieve blockage through proper
cooperative planning between SWBT and competitive LECs. As a result of this review, SWBT agreed to
implement improvements relating to trunk forecasts, data collection, application of exclusions, and the process for
ordering trunks. SWBT was also permitted to apply certain exclusions in calculating the performance
measurement®(g, customer not ready exclusion). Texas Commission Texas | Comments at 14; SWBT Deere
Texas | Reply Aff. at para. 11; SWBT Laurie Leathers Texas | Aff. (filed Dec. 14, 1999 in Docket 16251); SWBT
Deere Texas | Reply Aff. at para. 19; SWBT Dysart Texas | Aff. at para. 56, Attach. K Dysart Aff. (filed Dec. 14
in Docket 16251)see alsolexas Commission Dec. 16 Open Meeting Transcript at 26-27; 32.

¥ CLEC Coalition Texas | Comments at 7-12, TWTC Nick Summit Texas | Aff. as Attach. 4 to CLEC Coalition
Texas | Comments; TWTC Kelsi Reeves Texas | Aff. as Attach. 5 to CLEC Coalition Texas | Comments; ALTS
Texas | Comments at 17-23, e.spire Texas | Comments at 3, George Wong Texas | Aff. at 2-4 as Attach. to e.spire
Texas | Comments; CompTel Texas | Comments at 10-12, CapRock Jere Thompson Texas | Aff. as Exhibit B to
CompTel Texas | Comments; NTS Mitch Elliott Texas | Aff. as Exhibit C to CompTel Texas | Comments; Sprint
Texas | Comments at 62-64.

19 TWTC Reeves Texas | Aff. at paras. 17-24; TWTC Summit Texas | Aff. at paras. 12-14.

1 TWTC Summit Texas | Aff. at para. 11. SWBT Texas | Application at 79; SWBT Dysart Texas | Aff. at paras.
549-559. See alsdexas Commission Texas | Comments at 10-22. SWBT maodified its trunk ordering guidelines
in Decembenl999. SWBT agreed ta@eept orders of 12 DS1s per cortifiee LEC per day (an increase from

eight DS1s per day) in each of the four market areas in Texas. This modification was approved by the Texas
Commission at its December 1899 Open Meeting. SWBT Deere Reply Aff. at paras. 7-9. SWBT'’s Deere
Attach. A to Reply Aff. (confidential) reflects all occasions on which SWBT has provisioned eight or more DS1s
per day, per competitive LEC, per market area from January 1 to February 11, 2000. It shows SWBT has provided
12 or more DS1s per day on at least 18 different occasions. SWBT has also agreed to accept quarterly forecasts
from competitive LECs (instead of only semi-annual forecastspded previously). According to the business rule

for PM 70 (Version 1.6), if a competitive LECa@eds25% of its mostecent forecast (which must have been

provided within the last six months), an exclusion applies. SWBT has agreed to measure the 25% exclusion
against forecasts provided by competitive LECs on a quarterly basis. SWBT Deere Texas | Reply Aff. at para. 12;
SWBT Dysart Texas | Reply Aff. at para. 64; Texas Commission Texas | Reply Comments atSéelfso

March 8, 200@ex parteletter from SWBT to Magalie Roman Salas, Secretary, Federal Communications
Commission.

142 SWBT Aggregated Performance Measurement Data No. 70-01, 70-2 at 271-No. 70-71 (showing performance

measurement data for January 1999 througbeihber1 999). e.spire makes general allegations concerning
blockage caused by SWBT and SWBT'’s lack of assistance to e.spire. e.spire Wong Texas | Aff. paras. 8-12.
(continued....)
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provisioned in Texas were two-way trurtks.In the future, if competitive LECs allege that

blocking is occurring on outgoing calls from the competitive LEC network to the BOC network,
and that such blockage is not being captured by the state-approved performance measure, then
competitive LECs should provide evidence, such as reliable performance data, along with a
showing of why the BOC is responsible for the blockage. Should such evidence develop in the
future in Texas, we will consider whether enforcement action pursuant to s&¢ieh)(6) is
warranted.

70.  Missed Due DatesWe find that other aspects of SWBT's performance data
further indicate it is providing nondiscriminatory interconnection trunking in Texas. SWBT'’s
performance data concerning the percentage of missed due dates for provisioning of
interconnection trunks show that in the months preceding its Texas Il application, SWBT
provided parity or better performance to competittfirikecently implemented modifications in
reporting give us added assurance that SWBT will continue to provide timely installation of
interconnection trunks. In response to competitive LEC concerns that the performance
measurement does not capture “held ordérstie Texas Commission implemented a new
measure, PM 73.1, to capture the percentage of held interconnection trunk orders greater than 90
calendar day¥® SWBT asserts that there were no held orders greater than 90 days between

(Continued from previous page}
e.spire’s allegations, however, do not disprove the submitted data showing that SWBT met the benchmark on the
trunk blocking performance measure (PM 70), as detailedea

43 Texas Commission Texas | Comments at W also note that TWTC acknowledged that the conversion

from one-way to two-way trunks in Austin “was a huge success for both companies.” TWTC Reeves Texas | Aff.
at para. 17. This is significant because where a competitive LEC does not carry a sufficient amount of traffic to
justify separate one-way trunks, an incumbent LEC must accommodate two-way trunking upon request wherever
technically feasible. Refusing to provide two-way trunking would raise costs for new entrants and create a barrier
to entry. The provisioning of two-way trunking arrangements is among the obligations that the Commission
concluded in théocal Competition Ordedemonstrated an incumbent LEC was providing interconnection to a
competitor in a manner no less efficient than the way in which the incumbent LEC provides the comparable
function to its own retail operations.ocal Competition First Report and Orderl FCC Rcd at 15612-613, paras.
217-220;see alsal7 C.F.R. § 51.305(f).

144 SWBT's percentage of missed due dates:

PM 73: Missed Due Dates
Jan Feb Mar
CLEC 10.4% 4.4% 4.1%
SWBT 60.3% 27.6% 22.5%

SeeSWBT Aggregated Performance Measurement Data PM 73 at 271-No.73-76 (showing performance
measurement data for January 2000 through March 2000). SWBT continues to meet the benchmark in April.

145 “Held orders” are orders that SWBT does not process due to lack of interconnection facilities. A lack of
interconnection facilities, in turn, could mean that SWBT could not satisfy its interconnection obligation.

148 Texas Commission Texas | Comments at 15. The interim measure will be finalized as part of the Texas
Commission’s six-month review of performance measurements which began in April288D=xas

Commission Dec. 16, 1999 Open Meeting Transcript at 29-31. CapRock and NTS alleged that the pre-planning
process that occurs before SWBT officially counts a competitive LEC’s request as are@ydsmheduling of
(continued....)
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January and March! We find that SWBT has satisfied the benchmark. Further, commenters
have not raised any new allegations of inadequate or overlong trunk provisioning. We note that
the Department of Justice agrees that SWBT’s performance is satisfactory with respect to this
measurement?

71.  Average Installation IntervalsSWBT's performance data that measure the
average time for installation of interconnection trunks demonstrate that SWBT meets the state
benchmark in February, March and Apfil. We have considered the concerns of the
Telecommunications Resellers Association and others in addition to the Department of Justice,
and find that the extensive review by the Texas Commission of SWBT'’s operational processes
and empirical performance data satisfactorily addresses their cotiteWis.therefore reject the

(Continued from previous page}

initial planning meeting and preparation by SWBT of a Service Planning Document summarizing the
requirements specified by a competitive LEC), further delays their ability to obtain interconnection trunks (and is
not tracked by performance measurements). CompTel Texas | Comments at 10-11, Exhibit C, NTS Mitch Elliot
Aff., Exhibit B, Caprock Jere Thompson Aff. SWBT responds that this supposed delay is no more than timely
contract preparation. SWBT Texas | Reply Comments at 49. The Texas Commission stated that NTS and
Caprock had never brought their complaints to the attention of the Texas Commission, and it did not believe that
based on the evidence developed in the Section 2¢&qatimg that the contgints of NTS and CapRock indicate
systemic problems. Inasmuch as the Texas Commission had little opportunity to investigate those complaints and
develop a factual record, we accord them little weight. Texas Commission Texas | Reply Comments at 13-14.

147 SeeSWBT Texas | March 1&x parteAttach. 3; SWBT Texas | February &8 parteat 5-6; SWBT Dysart

Texas | Aff. Attach. K at 11. NTS’ allegation that the orders it submitteceoeidber in Amallo were held for

lack of facilities does not constitute evidence demonstrating that SWBT fails to meet the checklist item.
Specifically, NTS alleged that when it submitted properly forecasted orderescamber 231999, SWBT claimed

it did not have enough multiplexing equipment available to fulfill NTS’s order and that as of its Texas I filing, the
trunks were still not installed. SWBT responded that endinber 231999, NTS ordered a single DS-3 facility to
support its interconnection trunks in Amarillo. SWBT stated that it responded to NTS the same day explaining
that SWBT lacked facilities to provision the DS-3, but offered to fill the order using DS-1s to provide the same
capacity. SWBT Texasdx parteletter of March 22, 2000SWBT stated that NTS ordered the DS-1s on January

4, 2000, but twice delayed provisioning of these trunks on the basis that NTS was not reeelyéaimem.

SWBT stated that mosecently, the trunks were scheduled for delivery between March 14 and March 16, but that
NTS indicated on each of these dates that it was not ready to accept the trunks. SWBEX psateletter of

March 22,2000. The Texas Commission noted on Reply that it will work with SWBT, NTS [and CapRock] in
Docket 20400 to ascertain if there are problems. However, based on the evidence developed in the section 271
proceeding, the Texas @mission did not believe that the complaints of NTS [and CapRock] indicate systemic
problems.” Texas Commission Texas | Reply. We agree.

148 Department of Justice Texas Il Evaluation at 5, stating that PM 73.1 reports very few orders held for lack of
facilities for March 2000.

%9 In February, March, and April, SWBT met the 20 business day benchmark with an average installation
interval of 16.5, 17.4, and 17.3 business days respectively for competitive LECs. The Texas Commission
established a benchmark instead of a parity measure because SWBT installs more trunks for competitive LECs
than for its retail side. Texas Commission Texas | Comments at 16.

10 Department of Justice Texas | Evaluation at 47; Telecommunications Re&s#etation Texas | at 9-10,

13; Sprint Texas | at 62-64; Sprint Texas Il Comments at 46; CompTel Texas Il Comments at 2. We also note that
the performance measures will be reviewed by SWBT, competitive LECs and the Texas Commission every six
(continued....)
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concerns raised in the record regarding SWBT’s average installation interval performance as those
concerns relate largely to last year’s performance. The data submitted as part of the instant
application indicate SWBT meets the state benchmark.

72.  In conclusion, our decision that SWBT satisfies the requirements of this checklist
item is based on the following: its trunk group blockage rates for competitors pass the state
benchmark, its rate of missed due dates for trunk installations is lower for service to competitors
than for service to itself, and its average time to install interconnection trunks passes the state
benchmark.

(i) Collocation

73. SWBT has demonstratelat its collocation offering in Texas satisfies the
requirements of sections 271 and 251 of the Act. SWBT provides physical and virtual collocation
through a state-approved tafiff. In its application, SWBT indicates that shared, cageless, and
adjacent collocation options are available in Texas, and that it has taken other steps to implement
the collocation requirements contained in Atkvanced Services First Report and Ortiér
SWBT provides terms for physical collocation in its physical collocation tariff, as well as in a
physical collocation handbook that it incorporates into the tariff by refetEn&WBT’s
collocation performance data indicate that SWBT processed requests for collocation within time
frames established by the Texas CommissBWBT stated that it has provided 655 physical
collocation arrangements in 166 different SWBT central offices in Texas. Except where a

(Continued from previous page}

months, beginning in April 2000, “to determine whether they are properly reflecting the behaviors and results
needed for a sustainable competitive market.” Texas Commission Texas | Comments at 4. We disagree with the
allegation of Pontio that its interconnection dispute with SWBT disqualifies SWBT &ceiving section 271

authority. Specifically, Pontio alleges that SWBT will not provide requested interconnection trunks unless Pontio
agrees to an amended interconnection agreement that would impose per minute local switchingSdsarges.

Texas Il Comments of @Link, BlueStar, DSLnet et. al. at 23. SWBT states that the trunks at issue were
provisioned on May 11, 2000 and the terms to recover the appropriate costs for the use of those facilities are subject
to ongoing negotiations with Ponti®&eeSWBT Texas Il Reply at 50. We believe Pontio’s alleged difficulties are

best resolved through the section 252 negotiation and arbitration process.

51 SWBT's physical and virtual collocation tariffs were revised in connection with the Texas Commission’s

collaborative process and workshops designed to address competitive LEC concerns. The revised physical and
virtual collocation tariffs became effective upon state approval October 29, $@@9exas Commission Texas |
Comments at 16. SWBT's physical collocation tariff contained a 50 square foot minimum space requirement for
shared cage collocation. However, our rules provide that an ILEC must make shared collocation space available in
single-bay increments or their equivalerg,, a competing carrier can purchase space in increments small enough

to collocate a single rack, or bay, of equipment. 47 CFR § 51.323 (k)(1). We note that SWBT eliminated the
minimum space requirement and notified competitive LECs througttesssible Letter of February 29, 2000 that

it had removed the minimum space requiremé&aeSWBT Accessible Letter of February 29, 2000 “Clarification

of minimum cage size for Caged and Shared Cage collocation Kansas, Missouri, Oklahoma, Texas ,” No.
CLECO00-050.

152 SWBT Texas | Application at 73-78&ee alsdTexas Commission Texas | Comments at 16-22.

153 SWBT Texas | Application at 74.
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competitive LEC places a large number of collocation orders in the same 5-business day period,
SWBT responds to each request within 10 ddySWBT provides three measurements
(disaggregated into various submeasures) for collocation: Percentage of Missed Collocation Due
Dates (PM 107), Average Delay Days for SWBT Missed Due Dates (PM 108), and Percent of
Requests Processed within the Tariffed Timelines (PM 109). Where data points are available,
SWBT’s data indicates it meets the measures for the months of January, February, and March.

74.  SWBT makes virtual collocation available through its virtual collocation tariff,
with notification and installation intervals for all tariffed equipment established in SWBT'’s
Interconnector’s Collocation Services Handbook for Virtual Collocdtfoim addition, SWBT
states that competitive LECs may negotiate custom-tailored interconnection arrangements on
request’’ The Texas Commission agrees that SWBT’s revised physical collocation offerings
comply with theAdvanced Services Ord&f Further, SWBT’s collocation offering underwent
an active and thorough review at the state level. The Texas Commission addressed the
provisioning of collocation space and established standard provisioning intervals for caged,
cageless, and virtual collocatiti.

75.  We disagree with ALTS and the CLEC Coalition that SWBT's practice of walling
in its own equipment as a “reasonable security measure” violates our collocatiof{’rulas.
rules as they existed at the time of filing did not explicitly prohibit this pratticEherefore, we

154 SWBT Texas | Application at 75, SWBT Dysart Texas | Aff. at para. 629, SWBT Auinbauh Texas | Aff. at
paras. 44-45.

1% 5eeSWBT Aggregated Performance Measurement Baa 107-109 at 271-No. 107a —109b (showing
performance measurement data for January 2000 through March 2000).

1% SWBT Texas | Application at 77. SWBT states that it has completed 40 virtual collocation arrangements in

Texas.
57 SWBT Texas | Application at 78.

158 «SWBT'’s physical and virtual collocation tariffs have been revised in conformance with the Texas
Commission recommendations, and address the myriad competitive LEC concerns discussed at length in the Texas
Commission’s collaborative process and workshops.” Texas Commission Texas | Comments at 16.

159 Texas Commission Texas | Comments at 17-18.

180 ALTS and the CLEC Coalition objected to SWBT's practice of walling in its own equipment as a “reasonable
security measure” associated with cageless collocation and then charging competitive LECs for the construction.
The competitive LECs contended this practice is not contemplated by the CommiAsivarsed Services First
Report and Order ALTS Texas | Comments at 24; CLEC Coalition Texas | Comments ae&2ISAAT&T's

DeYoung Texas | Aff. at para. 327 n.240. Pending completion of the Texas Commission’saeeelipgs, the

interim rate for security for cageless collocation is zero, subject to true-up. SWBT argues therefore that as a
practical matter there is no genuine iss8eepricing discussioinfra at section V.A.2; SWBT's Auinbauh Texas

| Reply Aff. at para. 32see also Bell Atlantic New York Ordés FCC Rcd at 3987-88, para. 79.

181 seePetition for Partial Reconsideration or Clarification filed June 1, 1999, Sprint Corporation requests that we
clarify and further strengthen the collocation rules adopted iAdiranced Services First Report and Order.
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find that these allegations do not rise to the level of non-compliance for this checklist itam.
addition, we believe that Metromedia Fiber Network Services’ (MFNS) alleged difficulties
negotiating collocation arrangements with SWBT are best resolved through the section 252
negotiation and arbitration process or through the section 208 complaint gfdcess.

(i)  Technically Feasible Points of Interconnection

76.  We conclude that SWBT provides interconnection at all technically feasible points,
and therefore demonstrates compliance with the checklist item. SWBT asserts that it makes each
of its standard methods of interconnection available at the line side or trunk side of the local
switch, the trunk connection points of a tandem switch, central office cross-connect points, out-
of-band signaling transfer points, and points of access to UNEAWVBT demonstrates that it
has an approved state interconnection agreement that spells out readily available points of
interconnection, and provides a process for requesting interconnection at additional, technically
feasible points®

77. We disagree with AT&T that SWBT has violated its obligation to permit
competing carriers to select interconnection pdfitIhe existing language in the
interconnection agreement between SWBT and AT&T states that “in each SWBT exchange area
in which AT&T offers local exchange services, the parties will interconnect their network facilities

%2 0n March 17, 1999, the D.C. Circuit vacated and remanded certain aspectaafaheed Services First

Report and Orderincluding the relevant sections at issue h&ee GTE Service Corp. v. FO@ys. 99-117&t
al. (D.C. Cir. Mar. 17, 2000).

183 SeeMFNS Texas | Comments and Reply Commer@ise alsdAuinbauh Texas | Reply Aff. at paras. 25-26.

MFNS filed a section 208 corfgint with the Commission’s Enforcement Bureau on February 15, 2000 requesting
that SWBT be directed to provide its Competitive Alternate Transport Terminal “CATT” interconnection. That
complaint was dismissed without prejudice for failure to comply with the Commission’s complaint requirements.
SeeFebruary 28, 2000 Letter from Radhika V. Karmarkar, Enforcement Bureau, to Karen NefofiS)(

Jonathan E. Canis and David A. Konuch (Kelley Drye & Warren) and Christine Jines (SBC).

184 SWBT Deere Texas | Aff. at paras. 14; 20-21. SWBT will provide other technically feasible alternatives using

the Special Request Procedure set forth in the TidAat 14.

185 SWBT Texas | Application at 73-78. SWBT's state approved T2A requires SWBT to provide other

collocation arrangements that have been demonstrated to be technically feasible and in compliance with the
Advanced Services Ordefrhe T2A provides a rebuttable presumption of technical feasibility when a collocation
arrangement has been deployed by any incumbent L&Gt 17.

1% gpecifically, AT&T objects to SWBT's requirement that AT&T establish direct trunks to each central office in

the Dallas exchange area, which is not served by a local tandem, instead of allowing AT&T to interconnect at the
access tandem serving the central offices in the Dallas exchange area. AT&T alleged that SWBT's requirement
led to a three-month delay in AT&T'’s final testing of its telephony-over-cable service in the DallaSaeea.

AT&T Texas | Comments at 59-60; AT&T Texas | DeYoung Aff. at paras. 20-26; Aé&&parteof March 8,

2000; AT&T Texas Il Reply Comments at 49jt seeSWBT Deere Texas | Reply Aff. at 24-25; SWBT Texas |l

ex parteof April 26; SWBT Texas Il Reply Comments at 50-Bee alsAT&T Texas llex parteletter of June

13, 2000.
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at a minimum of one mutually agreeable point of interconnectiériThis portion of the
interconnection agreement between SWBT and AT&T, however, was negotiated and, therefore,
does not have to comply with section 281 Consequently, AT&T'’s experience does not

constitute evidence of a failure by SWBT to provide interconnection at all technically feasible
points for purposes of section 271 reviéiv.

78.  Section 251, and our implementing rules, require an incumbent LEC to allow a
competitive LEC to interconnect at any technically feasible point. This means that a competitive
LEC has the option to interconnect at only one technically feasible point in each'{’ATAe
incumbent LEC is relieved of its obligation to provide interconnection at a particular point in its
network only if it proves to the state public utility commission that interconnection at that point is
technically infeasible” Thus, new entrants may select the “most efficient points at which to
exchange traffic with incumbent LECs, thereby lowering the competing carriers’ costs of, among
other things, transport and terminatidff.”Indeed, “section 251(c)(2) gives competing carriers
the right to deliver traffic terminating on an incumbent LEC’s network at any technically feasible
point in the network, rather than obligating such carriers to transport traffic to less convenient or
efficient interconnection points’® We note that in SWBT’s interconnection agreement with
MCI (WorldCom), WorldCom may designate “a single interconnection point within a LATA.”

187 SeeSWBT Deere Texas Il Reply Aff., App. A-4 at 5-7; AT&T Texas Il Reply Comments, DeYoung/Fettig
Decl., at 5 n.7.

188 SWBT Texas Il Reply Comments at 53. SWBT notes that the issues raised by AT&T will be debated before
the Texas Commission in a pending arbitration between SWBT and AT&T. SWBT Deere Texas Il Reply Aff.
App. A-4 at 7. We believe that AT&T’s issue is appropriately resolved through the Texas Commission’s
arbitration processSee AT&T Communications of Texas, L.P., TCG Dallas and Teleport Communications, Inc’s
Response to Southwestern Bell Telephone Company’s Petition for ArbitfeexarPUC Docket 22315 at 13-17

(filed April 17, 2000).

%9 |n addition, we find that SWBT satisfactorily addresses AT&T'’s concern that SWBT does not allow virtual
collocation if space for physical collocation is available. AT&T’s DeYoung Texas | Aff. at paras&32jso

AT&T’s March 8, 2000ex parteat 2-3. SWBT confirms that sections 25 and 26 of SWBT's Virtual Collocation
Tariff make virtual collocation available to competitive LECs regardless of the availability of physical collocation;
the restriction to which AT&T refers involves a maintenance and repair option for virtually collocated equipment,
and such language does not deny virtual collocation as alleged by AT&T. SWBT Texas | Reply Comments at 51;
Auinbauh Texas | Reply Aff. at paras. 34-35.

170 See47 U.S.C § 251(c)(2),(3%ee alsat7 C.F.R. §51.305(a)(2)es,e.g.,Memorandum of the Federal
Communications Commission as Amicus Curiae, US West Communications, Inc., vs. AT&T Communications of the
Pacific Northwest, Inc. et. aNo. CV 97-1575 JE.

17147 C.F.R Section 51.305(eee also Local Competition First Report and OrddrFCC Rcd at 15602,
15605-06paras. 198, 203, 205.

172 see Local Competition First Report and Ordet,FCC Rcd at 1558®ara. 172.
173 | ocal Competition First Report and Orddr] FCC Rcd at 1560®ara. 209.

17 SeeSWBT Texas Il Application , App. 5, Tab 45, MCI(WorldCom) Agreement Attach. 4, § 1.2.2. Section
1.2.2 of the WorldCom Agreement states: “MCI(WorldCom) and SWBT agree that MCIl(WorldCom) may
(continued....)
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Thus, SWBT provides WorldCom interconnection at any technically feasible point, and section
252(i) entitles AT&T, or any requesting carrier, to seek the same terms and conditions as those
contained in WorldCom’s agreement, a matter any carrier is free to take up with the Texas
Commission.”®

2. Pricing of Interconnection
a. Background

79.  As discussed above, checklist item 1 requires a BOC to provide “interconnection
in accordance with the requirements of sections 251(c)(2) and 252(d)(Bgettion 251(c)(2)
requires incumbent LECs to provide interconnection “at any technically feasible point within the
carrier’s network ... on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory.”’” Section 252(d)(1) requires state determinations regarding the rates, terms,
and conditions of interconnection to be based on cost and to be nondiscriminatory, and allows the
rates to include a reasonable profit.

80. Interconnection trunking, physical and virtual collocation, and meet-point
arrangements are among the technically feasible methods of interconféc8bared cage and
cageless collocation arrangements must be part of an incumbent LEC’s physical collocation
offerings:® To comply with its collocation obligations, an incumbent LEC must make collocation

arrangements available on “rates, terms, and conditions that are just, reasonable, and

(Continued from previous page}

designate, at its option, a minimum of one point of interconnection within a single SWBT exchange where SWBT
facilities are available, or multiple points of interconnection within the exchange, for the exchange of all traffic
within that exchange. If WorldCom desires a single point for interconnection within a LATA, SWBT agrees to
provide dedicated or common transport to any other exchange within a LATA requested by WorldCom, or
WorldCom may self-provision, or use a third party's facilities.” SWBT Texas Il Application , App. 5, Tab 45,
WorldCom Agreement Attach. 4, § 1.2.2

17> See47 U.S.C. § 252(i). Section 252(i) makes these terms and conditions available to all requesting carriers

despite SWBT’s statement that it requires competitive LECs to interconnect in every local exchar@gearea.
SWBT Texas Il Reply at 50.

17647 U.S.C. § 271(c)(2)(B)(i).
7747 U.S.C. § 251(c)(2).
178 47 U.S.C. § 252(d)(1).

17947 C.F.R. § 51.321(b);ocal Competition First Report and Orderl FCC Rcd at 15779-81, paras. 549-53.

In a physical collocation arrangement, an interconnecting carrier has phgsiesd 0 space in the LEC central

office to connect to the incumbent LEC netwoi#. at 15784, para. 559, and n.1361. In a virtual collocation
arrangement, interconnectors designate central office transmission equipment dedicated to their use, but have no
right to enter the central office and do not pay for incumbent LEC floor spécén a meet-point arrangement,

the parties negotiate a point at which one carrier's responsibility for service ends and the other carrier’s begins.
See idat 15778, n.1332.

180 Advanced Services First Report and Ordet FCC Rcd at 4783-85, paras. 40-42.
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nondiscriminatory.® The Commission’s pricing rules require, among other things, that
incumbent LECs provide collocation based on the total element, long-run, incremental cost
(TELRIC).*

81. Although the U.S. Court of Appeals for the Eighth Circuit stayed the
Commission’s pricing rules in 1998,the Supreme Court restored the Commission’s pricing
authority on January 25, 1999. In reaching its decision, the Court acknowledged that section
201(b) “explicitly grants the FCC jurisdiction to make rules governing matters to which the 1996
Act applies.*® Furthermore, the Court determined that section 251(d) also provides evidence of
an express jurisdictional grant by requiring that “the Commission [shall] complete all actions
necessary to establish regulations to implement the requirements of this séttidre"Court
also held that the pricing provisions implemented under the Commission’s rulemaking authority
do not inhibit the establishment of rates by the stdteghe Court concluded that the
Commission has jurisdiction to design a pricing methodology to facilitate local competition under
the 1996 Act, including pricing for interconnection and unbundled access, as ‘it is the States that
will apply those standards and implement that methodology, determining the concreté®esult.”

b. Discussion

82. Based on the evidence in the record, we find that SWBT offers interconnection in
Texas to other telecommunications carriers at just, reasonable, and nondiscriminatory rates, in
compliance with checklist item'¥> SWBT states that it provides interconnection at TELRIC-
based rates that are just, reasonable, and nondiscrimiridt@WBT provides terms for physical

81 See47 U.S.C. § 251(c)(6); 47 C.F.R. §§ 51.305(a)(5), 51.321(apéi):Atlantic New York Ordef,5 FCC
Rcd at 3979para 66.

182 See47 C.F.R. §§ 51.501-07, 51.509(gpical Competition First Report and Ordelrl FCC Rcd at 15812-16,
15844-61, 15874-76, 15912, paras. 618-29, 674-712, 743-51, 826.

183 Jowa Utils. Bd. v. FCC120 F.3d 753, 800, 804, 805-06 (1997).
184 AT&T Corp. v. lowa Utils. Bd525 U.S. 366 (1999).

185 |d. at 380.

18 |d. at 382.

187 1d. at 384.

188
Id.

189 We note that other unbundled network elements are required pursuant to the checklist, but we discuss them in

the context of other checklist items. Additionally, we discuss UNE pricing, including both recurring and non-
recurring charges, in checklist item 2; rates for access to poles, ducts, and conduits in checklist item 3; the pricing
of directory assistance and operator services in checklist item 7; reciprocal compensation rates in checklist item 13;
and resale rates in checklist item 14.

199 SWBT Texas | Application at 72, 80; SWBT Texas | Auinbauh Aff at para. 148.
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collocation in its physical collocation tariff, as well as in a physical collocation handbook that it
incorporates into the tariff by referenée.SWBT makes virtual collocation available through its
virtual collocation tariff:®> SWBT says it will also negotiate custom-tailored interconnection
arrangements on requést.According to SWBT, TELRIC-based charges apply to custom work
even if no rate has been established previdgtfsIgWBT states that it pro-rates its site

preparation charges and allocates them based on the percentage of the total space each
competitive LEC useS? SWBT also says that it pro-rates its collocation charges so that the first
competitive LEC to enter the premises is not responsible for all the site preparatioff costs.

83. The Texas Commission states in its evaluation that SWBT has satisfied the
requirements of checklist item™. According to the Texas Commission, SWBT provides
interconnection trunking at just, reasonable, and nondiscriminatory terms and coritlitibimes.
state commission says that SWBT makes interconnection available through the Texas
Commission-approved 271 agreement, and that the Texas-approved physical and virtual
collocation tariffs comply with sections 251 and 271 of the'Act.

84. We stress that we place great weight on the Texam@ssion’s active review of
SWBT's pricing elements in its 271 application. The Texas@ission has encouraged active
and open participation by all carriers in setting rates through numerous proceedings, reviewed
costs studies and conflicting testimonies, arbitrated pricing issues and incorporated its findings
into interconnection agreements, and has demonstrated its commitment to applying the pricing
standards of sections 251 and 252 of the Act as implemented by ouf°rules.

85. Asthe Texas Commission explains, “[t]lhe collocation tariffs contain interim rates,

191 SeeSWBT Texas | Application at 74, 80.

192 |d. at 77

19 |d. at 78.

9% |d. at 80; SWBT Texas | Auinbauh Aff. at para. 149.

19 SWBT Texas | Application at 80; SWBT Texas | Auinbauh Aff. at paras. 59-60, 63.
1% SWBT Texas | Application at 80; SWBT Texas | Auinbauh Aff. at para. 59-60, 63.

197 Texas | Commission Comments at 10.

198
Id.

199 1d. at 10, 16, 21.

200 geeTexas | Commission Comments at 80; Texas || Commission Comments at 55-58; Letter from Donna

Nelson, Director-Telecommunications, Legal Division, Texas Public Utility Commission to Magalie Roman Salas,
CC Docket No. 00-65, Attach. 5, Interim Award at 17 (filed June 19, 2000) (Texas Commission Hxneaks.
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subject to true-up, for all aspects and methods of available colloc&fioAT&T argues that the
interim nature of these rates proves fatal to SWBT's application in light of our discussion of
interim rates in th&ell Atlantic New York Ordef”> We disagree. In that order, we stated that:

a BOC'’s application for in-region interLATA authority should not

be rejected solely because permanent rates may not yet have been
established for each and every element or nonrecurring cost of
provisioning an element. We believe that this question should be
addressed on a case-by-case basis. If the uncertainty caused by the
use of interim rates can be minimized, then it may be appropriate, at
least for the time being, to approve an application based on the
interim rates contained in the relevant tafiff.

86. We concluded that the interim nature of Bell Atlantic’s xXDSL rates posed no
obstacle to the approval of its application. We reasoned that the xXDSL rate dispute was relatively
new, that the New York Commission has a track record of setting other prices at TELRIC rates,
and that the interim rates would be subject to a refund or true-up once final rates Weére set.
Although we noted that competitive “[u]ncertainty will be minimized if the interim rates are for a
few isolated ancillary items,” we did not say that the disputed items must be ancillary in character
to ensure compliance with the checkifst.

87.  This case again presents the question of the significance of interim rates for
purposes of adjudicating a section 271 application. We again conclude that the section 271
process could not function as Congress intended if we adopted a general policy of denying any
section 271 application accompanied by unresolved pricing and other intercarrier disputes. Our
experience has demonstrated that, at any given point in time at which a section 271 application
might be filed, the rapidly evolving telecommunications market will have produced a variety of
unresolved, fact-specific disputes concerning the BOC'’s obligations under sections 251 and 252.
BOCs and their competitors can be expected to take opposite positions in those disputes, and the
adjudicated resolution ultimately will often fall somewhere in between the positions of the
opposing parties. If uncertainty about the proper outcome of such disputes were sufficient to
undermine a section 271 application, such applications could rarely be granted. Congress did not
intend such an outcome.

88. The 1996 Act authorizes the staterenissions to resolve specific carrier-to-
carrier disputes arising under the local competition provisions, and it authorizes the federal district

21 Texas | Commission Comments at 21.

292 AT&T Texas | Comments at 41; AT&T Texas | DeYoung Aff. at paras. 317-18, 328.
203 Bell Atlantic New York Orderl5 FCC Rcd at 4090, para. 258.

204 Bell Atlantic New York Orderl5 FCC Rcd at 4091, para. 259.

2% Compare Bell Atlantic New York Ordeir'5 FCC Rcd at 4090-91, para. 258 viithat 4091, para. 259.
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courts to ensure that the results of the state arbitration process are consistent with fetleral law.
Although we have an independent obligation to ensure compliance with the checklist, section 271
does not compel us to preempt the orderly disposition of intercarrier disputes by the state
commissions, particularly now that the Supreme Court has restored our pricing jurisdiction and
has thereby directed the state commissions (and the federal courts on review) to follow our
pricing rules in their disposition of those disputes. For those reasons, the mere presence of
interim rates will not generally threaten a sec@i application so long as an interim solution to

a particular rate dispute is reasonable under the circumstances, the state commission has
demonstrated its commitment to our pricing rules, and provision is made for refunds or true-ups
once permanent rates are ¥étAs discussed below, the interim rates in dispute here meet that
standard.

89.  AT&T argues that the interim nature of SWBT’s collocation rates demands that
we deny the section 271 applicatidh.We disagree. As we explained in Bell Atlantic New
York Order we examine interim rates under section 271 on a case-by-casé€’ ba&sconclude
that the state has made reasonable efforts to set interim collocation rates in accordance with the
Act and the FCC’s rules. The Texas Commission set the interim rates pursuant to TELRIC
standards so that competitive LECs could obtain collocation while the state incorporated the
Commission’s findings in the March 31, 199g@jvanced Services Ord&f AT&T argues that
the interim caged collocation rates are not TELRIC-based, and stem instead from outdated tariffs
that include costs for things such as asbestos removal and separate entryways that the FCC has
since deemed impropé&r. AT&T admits, however, that the Texas Commission reduced one of
the elements of the caged collocation rates by 30 percent to accommodate tHat\B&T
argues that the reduction is insufficient to conform the caged collocation rates to TELRIC
standards!® but we view it as a reasonable attempt by the state commission to set an interim

2% 47 U.S.C. §8 252(c), (€)(BXT&T Corp. v. lowa Utils. Bg 525 U.S. 366 (1999).

27 Seepara. 84supra(discussion of Texas Commission’s commitment to apply pricing standards of sections 251

and 252 of the Act).
28 AT&T Texas | DeYoung Aff. at paras. 320, 328.
209 Bel| Atlantic New York Ordenl5 FCC Rcd at 4090-91, para. 258.

2% SWBT Texas | Auinbauh Aff. at paras. 6, 40, 149; SWBT Texas | Shelley Aff. at paras. 44-46; SWBT Texas |
Reply at 50; SWBT Texas | Auinbauh Reply Aff. at paras. 12, 27S2 Advanced Services Ordé4 FCC Rcd
at 4771-94, paras. 19-60.

1 AT&T Texas | Comments at 41-42; AT&T Texas | DeYoung Aff. at paras. 320-21, 328 & nn.230, 233.
212 AT&T Texas | DeYoung Aff. at para. 321.

23 AT&T Texas | DeYoung Aff. at para. 322. According to AT&T, a competitive LEC acquiring a 100-square-
foot caged space would pay $4,166 in interim non-recurring charges and $64 per month in interim recurring
charges, compared to no non-recurring charges and a maximum of $42.01 per month in recurring charges under
the AT&T/MCI cost model.ld. AT&T says that SWBT's own rate comparison indicates that the interim rates,

prior to the 30 percent reduction, are approximately twice those produced by the AT&T/MCI model, representing a
difference of about $14,000 in non-recurring charges for a 100 square-footdage323 & nn.235-236.
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TELRIC-based rate pending its final determination. Moreover, the Texas Commission based the
majority of the interim rates, at least with regard to physical collocation, from a TELRIC model
developed by AT&T and MCI, albeit with some modificatidiis.

90. The Texas Commission has set up a schedule to set permanent rates, and has
indicated to the parties that the interim rates are subject to a refund or true-up, an approach
apparently urged by AT&T> AT&T acknowledges that the Texas Commission has directed use
of the AT&T/MCI model in setting permanent physical and virtual collocation f&te=urther
cost studies were due April 12, 2000, and a hearing was scheduled for June 15-16, 2000.

Based on the record, we believe that the Texas Commission has taken a reasonable approach. We
conclude that the uncertainty surrounding the interim rates has been minimized, and we have

confidence that the Texas Commission will set permanent rates that are in compliance with the
Act and our rules. Consequently, we find that SWBT has met its obligations under this checklist

item?2*®

B. Checklist Item 2 — Unbundled Network Elements

91.  Our analysis under checklist item 2 addresses whether SWBT satisfies its
obligation to provide nondiscriminatoagcess to unbundled network elements pursuant to
section 251(c), at prices that meet the requirements of section 252(d). As discussed above, the
Commission has identified a number of UNESs, including operations support systems (OSS), that
incumbent LECs must make available under section 251(c)(3) as diftpedte of this
applicatior’*® In this section, we address whether SWBT provides access to OSS and to
combinations of UNEs in accordance with section 251(c)(3) and ouriuM¢#e recognize, as
we have in prior section 271 orders, that the duty to provide noimisatoryaccess to OSS
functions is embodied in other terms of the competitive checklist a&walkide from OSS, the
other UNEs that SWBT must make available under section 251(c)(3) are also listed as separate
items on the competitive checklist, and are addressed below in separate sections for each checklist

24 AT&T Texas | DeYoung Aff. at para 320 & n.231.
> SeeSWBT Texas | Reply at 50; SWBT Texas | Auinbauh Reply Aff. at paras. 27-29.
2% AT&T Texas | DeYoung Aff. at para. 325.

217 Texas | Commission Comments at 21.

218 \We also observe that in any context in which prices are not set in accordance with our rules and the Act, we

retain the ability to take a variety of enforcement actions and will not hesitate to 8eest¥ U.S.C. § 271(d)(6).
29 geesection 111.B.1,supra; UNE Remand Ordext para. 15.
20 47 U.S.C. § 51.315(h).

#1 See, e.g., Bell Atlantic New York Orgd&b FCC Rcd at 3990, para. 84.
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item?2#

1. Operations Support Systems
a. Background

92. Incumbent LECs use a variety of systems, databases, and personnel (collectively
referred to as OSS) to provide service to their custoffieithe Commission consistently has
found that nondiscriminatorgccess to OSS is a prerequisite to the development of meaningful
local competitiorf** For example, new entrants must have access to the functions performed by
the incumbent’s OSS in order to formulate and place orders for network elements or resale
services, to install service to their customers, to maintain and repair network facilities, and to bill
customers?® The Commission has determined that without nondiscriminatmrgss to the
BOC’s OSS, a competing carrier “will be severely disadvantaged, if not precluded altogether,
from fairly competing” in the local exchange markét.

93.  Section 271 requires the @anission to determine whether a BOC offers
nondiscriminatoryaccess to OSS functions. Section 271(c)(2)(B)(ii) requires a BOC to provide
“nondiscriminatoryaccess to network elements in accordance with the requirements of sections
251(c)(3) and 252(d)(1F* The Commission has determined that access to OSS functions falls
squarely within an incumbent LEC’s duty under section 251(c)(3) to provide unbundled network
elements under terms and conditions that are nondiscriminatory and just and reasonable, and its
duty under section 251(c)(4) to offer resale services without imposingretagions or
conditions that are discriminatory or unreason&bl&.he Commission must therefore examine a
BOC's OSS performance to evaluate compliance with section 271(c)(2)(B)(ii) anéf{xin).
addition, the Commission has also concluded that the duty to provide nondiscrimitaiesy to
OSS functions is embodied in other terms of the competitive checklist &3’wadinsistent with

22 g5eed7 U.S.C. § 271(c)(2)(B) (for example, unbundled loops, transport and switching are listed separately as

checklist items iv, v and vi).

223 gee Bell Atlantic New York Orddr5 FCC Rcd at 3989-90, para. &:llSouth South Carolina Ordet3
FCC Rcd at 585.

24 see Bell Atlantic New York Orddr5 FCC Rced at 3990, para. &econd BellSouth Louisiana OrdéB FCC
Rcd at 20653BellSouth South Carolina Ordet3 FCC Rcd at 547-48, 585.

% See Bell Atlantic New York Orddi5 FCC Rcd at 3990, para. 83.

226
Id.

22747 U.S.C. § 271(c)(2)(B)(ii).

228 Bel| Atlantic New York Ordef,5 FCC Rcd at 3990, para. 84.

229
Id.

230 1d. As part of a BOC’s demonstration that it is “providing” a checklist iterg, (unbundled loops, unbundled
local switching, resale services), it must demonstrate that it is providing nondiscrimircatsy 0 the systems,
(continued....)
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prior orders, we examine SWBT's OSS performance directly under checklist items 2 and 14, as
well as other checklist terms.

94.  As part of its statutory obligation to provide nondiscriminatwgess to OSS
functions, a BOC must provide access that sufficiently supports each of the three modes of
competitive entry envisioned by the 1996 Act — competitor-owneldiés; unbundled network
elements, and resat&. For OSS functions that are analogous to those that a BOC provides to
itself, its customers or its affiliatete nondiscrimination standard requires the BOC to offer
requesting carriers access that is equivalent in terms of quality, accuracy, and tiiilifibss.
BOC must provide access that permits competing carriers to perform these functions in
“substantially the same time and manner” as the BOChe Commission has recognized in prior
orders that there may be situations in which a BOC contends that, although equivalent access has
not been achieved for an analogous function, the access that it provides is nonetheless
nondiscriminatory within the meaning of the statite.

95. For OSS functions that have no retail analogue, the BOC must offer access
“sufficient to allow an efficient competitor a meaningful opportunity to compétdri assessing
whether the quality of access affords an efficient competitor a meaningful opportunity to compete,
we will examine, in the first instance, whether specific performance standards exist for those
functions®®” In particular, we will consider whether appropriate standards for measuring OSS
performance have been adopted by the relevant state commission or agreed upon by the BOC in
an interconnection agreement or during the implementation of such an agréértfentch
performance standards exist, we will evaluate whether the BOC'’s performance is sufficient to

(Continued from previous page}

information, and personnel that support that element or service. An examination of a3} rformance is
therefore integral to our determination of whether a BOC is offering all of the items contained in the competitive
checklist. Id.

%1 d. at 3990-91, para. 84.
%32 1d. at 3991, para. 85.

233
Id.

%4 1d. For example, we would not deem an incumbent LEC to be providing nondiscriminztesg & OSS if
limitations on the processing of information between the interface and the back office systems prevented a
competitor from performing a specific function in substantially the same time and manner as the incumbent
performs that function for itself.

3% geeid.
2% 1d. at para. 3991, para. 86.

237
Id.

238 1d. As a general proposition, specific performance standards adopted by a state commission in an arbitration
decision would be more persuasive evidence of commercial reasonableness than a standard unilaterally adopted by
the BOC outside of its interconnection agreeméat.at 20619-20.
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allow an efficient competitor a meaningful opportunity to compéte.

96. We analyze whether SWBT has met the nondiscrimination standagddbrOSS
function using the two-step approach outlined in prior orders. First, we determine “whether the
BOC has deployed the necessary systems and personnel to provide sufficient access to each of the
necessary OSS functions and whether the BOC is adequately assisting competing carriers to
understand how to implement and use all of the OSS functions available toth&ue next

2 See idat 3991-92, para. 86.

24 1d. at 3992, para. 8&meritech Michigan Orderl2 FCC Rcd at 20616es also Second BellSouth Louisiana
Order, 13 FCC Rcd at 20658ellSouth South Carolina Ordet3 FCC Rcd at 592-93. In making this
determination, we “consider all of the automated and manual processes a BOC has undertaken toqaswitte a
OSS functions,” including the interface (or gateway) that connects the competing carrier’s atio@support
systems to the BOC; any electronic or manual processing link between that interface and the BOC’s OSS
(including all recessary back office systems and personnel); and all 6fS8Bethat a BOC uses in providing
network elements and resale services to a competing cafnseritech Michigan Orderl2 FCC Rcd at 20615;
see also Second BellSouth Louisiana Ord& FCC Rcd at 20654 n.241.
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assess “whether the OSS functions that the BOC has deployed are operationally ready, as a
practical matter?**

97.  Under the first inquiry, a BOC must demonstrate that it has developed sufficient
electronic (for functions that the BOC accesses electronically) and manual interfaces to allow
competing carriers equivalent access to all of the necessary OSS futi¢tibosexample, a
BOC must provide competing carriers with the specifications necessary for carriers to design or
modify their systems in a manner that will enable them to communicate with the BOC's systems
and any relevant interfac&s. In addition, a BOC must disclose to competing carriers any internal
business rulé¥ and other formatting information necessary to ensure that a carrier’s requests and
orders are processed efficierftfy. Finally, a BOC must demonstrate that its OSS is designed to
accommodate both current demand and projected demand for competing carriers’ access to OSS
functions®*® Although not a prerequisite, the Commission continues to encourage the use of
industry standards as an appropriate means of meeting the needs of a competitive local exchange
market>*’

98. Under the second inquiry, we examine performance measurements and other
evidence of commercial readiness to ascertain whether the BOC’s OSS is handling current
demand and will be able to handle reasonably éaasle future volumeéd. The most probative
evidence that OSS functions are operationally ready is actual commercial‘tisalgsent
sufficient and reliable data on commercial usage, the Commission will consider the results of
carrier-to-carrier testing, independent third-party testing, and internal testing in assessing the
commercial readiness of a BOC’'s 085 Although we do not require OSS testing, a persuasive
test will provide us with an objective means by which to evaluate a BOC's OSS readiness where
there is little to no evidence of commercial usage, or may otherwise strengthen an application
where the BOC's evidence of actual commercial usage is weak or is otherwise challenged by

41 See Bell Atlantic New York Ordelr5 FCC Red at 3992, para. 88.

242
Id.

243
Id.

4 Business rules refer to the protocols that a BOC uses to ensure uniformity in the format of orders and include
information concerning ordering codes such as universal service ordering codes (USOCs) and field identifiers
(FIDs). Id.; see also Ameritech Michigan Ordd2 FCC Rcd at 20617 n.335.

24> Bell Atlantic New York Ordefl,5 FCC Rcd at 3992, para. 88.
246 |d
7 Seeid.

248 1d. at 3993, para. 89.

249
Id.

250
Id.
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competitors, The persuasiveness of a third-party review, however, is dependent upon the
gualifications, experience and independence of the third party and the conditions and scope of the
review itsel?®* If the review is limited in scope or depth or is not independent and blind, we wiill
give it minimal weight.

b. Discussion

99.  For the reasons discussed more fully below, we conclude that SWBT has
demonstrated that it provides nondiscriminat@cgess to its OSS. The @mission consistently
has found that nondiscriminatoagcess to OSS is a prerequisite to the development of
meaningful local competition, as well as providing access to other checklistftefus. example,
new entrants must have access to the functions performed by the incumbent’s OSS in order to
formulate and place orders for network elements or resale services, to install service to their
customers, to maintain and repair network facilities, and to bill customers. The evidence
presented in this record shows that SWBT provides nondiscrimiretoegs to OSS pre-
ordering, ordering, maintenance and repair, and billing functigve base these findings
primarily on evidence in the record of SWBT’s actual commercial performance, including
SWBT's performance measurements developed under the auspices of the Texas Commission. In
addition, we find that the Telcordia third-party test provides some additional evidence of the
functionality and capability of SWBT’'s OSS. We also find that SWBT has instituted a change
management process that will help to ensure that changes to SWBT’'s OS$astdd not
impede a carrier’s ability taccess critical OSS functions.

100. Although the Department of Justice identified several areas of concern regarding
the performance and readiness of SWBT’'s OSS iféxas Iproceeding;® it recommends
approval of SWBT'’s second application and states that it is “encourag[ed]” by recent
developments with respect to OSS. The Department of Justice nonetheless expresses “lingering
concerns” about several allegations raised by competitive EEQ8¥e address each of these
concerns below. Based on evidence submitted in this second proceeding, including evidence
demonstrating that SWBT's performance has improved in several critical areas, we find that the
areas of concern identified by the Department of Justice do not merit denial of SWBT’s

»1 See id.; Ameritech Michigan Ordet2 FCC Rcd at 20659 (emphasizing that a third-party review should
encompass the entire obligation of the incumbent LEC to provide nondiscriminetesgaand, where applicable,
should consider the ability of actual competing carriers in the market to operate using the incumbent’'s OSS
access).

%2 seeBell Atlantic New York Orderl5 FCC Red at 3989-3990, para. 83.

%3 seeDepartment of Justice Texas 1 Evaluation at 36 to 52.

#* SeeDepartment of Justice June 8 partesubmission at 17-19. Specifically, the Department of Justice

expressed concern about: (i) the “apparent difficulty CLECs have had integrating SBC’s pre-order interfaces with
SBC's ordering interface’seesection V.B.1.einfra); (ii) allegations regarding SBC'’s inability to provide
nondiscriminatory ecess to updating the LIDB database in a timely and accurate maeesedtion V.B.1.f.i.f,

infra); and (iii) “disturbing allegations” raised by two competing LECs regarding spesinit SWBT conduct in

Texas geesection V.B.2.b.ijnfra).
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application, and conclude that SWBT has demonstrated that it provides nondiscrinacagsy
to its OSS.

C. Independent Third Party Testing

101. The Texas Commission retained Telcordia (formerly Bellcore) as an independent
third party to oversee a carrier-to-carrier test of the operational readiness of SWBT’s OSS and to
evaluate the efficacy of the documentation and other processes SWBT makes available to
competing carriers in Texas. With the help of the Technical Advisory Group (TAG), a group
composed of the Texas Commission, several competitive LECs, and SWBT, Telcordia developed
a Master Test Plan that outlined the general structure of the testing, and framed the specific
requirements necessary for testing certain SWBT systénie test consisted of a
“functionality” test designed to evaluate and validate the ability of SWBT’'s OSS systems to
process different types of orders, and a “capacity” test designed to evaluate the ability of SWBT’s
systems to handle reasonably foreseeable volumes of érddise actual tests of SWBT’s OSS
were conducted using electronic interfaces certain carriers had already developed for
interconnecting with SWBT’s systerfi8. Telcordia’s role was to validate the test design, monitor
the test execution, validate the test results, and report the results of the’testiegapplaud the
Texas Commission for its significant role in developing a third-party test in Texas, for its
oversight of Telcordia’s review of SWBT’s OSS readiness, and for its continuing role in ensuring
that SWBT provides access to its OSS in a nonidiswtory mannef® We continue to
encourage strong state participation in ensuring that the BOCs’ OSS can support competitive
entry into the local markets.

102. We view independent third party testing as a useful tool in determining whether a
BOC'’s deployment of OSS is nondiscriminatory. While there may be several ways to design and
conduct a meaningful third party test, we have recognized that the persuasiveness of such a test is
dependent on the conditions and scope of the review, and we thus encourage BOCs to pursue
comprehensive OSS testing. The findings of a third party tester may be necessary to assess
whether a BOC is providing nondiscriminat@gcess to its OSS, particularly if other evidence,

% Texas Commission Texas 1 Comments at 5-6, 28-32; SWBT Texas 1 Ham Aff. at para. 251; Telcordia Final
Report at §1.1.1.

%% Texas Commission Texas 1 Comments at 5 n.7; Telcordia Final Report at § 1.1.1.

7 Texas Commission Texas 1 Comments at 5.

28 SWBT Texas 1 Application at 28; Texas Commission Texas 1 Comments at 5; SWBT Texas 1 Ham Aff. at

para. 256-258. Seven competitive LECs were test participants in the test. Only AT&T and WorldCom actively
participated in testing their EDI interfac8eeTelcordia Final Report at 8§ 1.1.1.1-1.1.TTPanscript of OSS
Testing Workshop, SBC Application App. D, Vol. 3, Tab 50.

%9 Telcordia Final Report at 3.2.4.

20 As we stated in the New York order, rigorous stategedings can contribute to the success of a section 271
application. Bell Atlantic New York Orderl5 FCC Rcd at 3958, para. 8.

49



Federal Communications Commission FCC 00-238

such as data reflecting actual commercial usage, is not presented by the applicant. As we have
stated previously, however, we consider actual commercial usage to be the most probative
evidence that a BOC is providing nondiscriminatacgess to its OS®. We thus first examine

actual commercial usage in making our determination in this matter.

103. We find that the third party test conducted by Telcordia provides evidence of the
functionality and capacity of SWBT’s OSS in several important dféakt the same time,
however, we agree with several commenters and the Department of Justice that the Telcordia test
was limited in scope and degfh. This is not to say, as some commenters contend, that SWBT’s
application is inadequate. Rather, this finding simply means that, in those substantive areas not
covered by the Telcordia test, we will rely instead on other evidence, such as actual commercial
usage, to assess whether SWBT provides nondiscrimiratoegs to its OSS. Throughout the
following analysis, we describe various aspects of the Telcordia test, and identify the specific
portions of the test upon which we rely. We also explain where we are unable to rely on
Telcordia’s findings, such as when we find that a particular issue was not covered by the test.

104. Several commenters also challenge the blindness of the test process and
Telcordia’s independence, and argue that Telcordia’s findings thus should be given little#eight.
We note, however, that the Texas Commission played an active role throughout the testing
process and acted as “test manaderThe Texas Commission also describes specific efforts that

%1 seeBell Atlantic New York Ordet5 FCC Rcd at 3974, para. econd BellSouth Louisiana OrdéB8 FCC
Rcd at 20655, para. 88meritech Michigan Orderl2 FCC Rcd at 20618, para. 138.

%2 See, e.gsections V.B.1.e and V.B.liffra. See alsdepartment of Justice Texas | Evaluation at 4

(suggesting that Telcordia’s test has “significant limitations,” but also “provid[es] some evidence of the
functionality and capacity of SBC’OES]").

23 geeDepartment of Justice Texas | Evaluation at AT&T Texas | Comments at 74-75, 79-80; WorldCom

Texas | McMillon & Sivori Decl. at 110; Allegiance Texas | Comments at 9. 17. In sum, the Department of

Justice and commenters suggested that Telcordia: (i) tested an inadequate number of transaction scenarios,
excluding, for example, the provisioning of XDSL capable loops; (ii) did not test SWBT’s manual processes or
back-end systems; (iii) did not adequately test SWBT’s change management processes or competitive LEC support
organizations such as the Help Desk and Customer Service Center; and (iv) did not evaluate the accuracy of the
raw data used by SWBT to calculate its performance measurenhéntSeveral parties also argued that the third

party test in Texas was less comprehensive than the test executed by KPMG in New York, with respect to the Bell
Atlantic section 271 process. In Bell Atlantic’s New York application, we treated the conclusionKPMiG

Final Report as persuasive evidence of Bell Atlant@SS readiness based, in part, on the scope and depth of
KPMG's review. Bell Atlantic New York Ordemt paras. 96-100.

%4 See, e.gWorldCom Texas | Comments at 40; CLEC Coalition Texas | Comments at 5 (arguing that SWBT

had advanced notice of test scenarios and competitive LECs test participants and used special codes that earmarked
their test orders); AT&T Texas | Comments at 9 and 73-74 (asserting that SWBT provided much of the content of

the process review report); AT&T Texas | Dalton/Connolly Decl. at paras. 39-49; Allegiance Texas | Comments at

9 (stating that Telcordia shared its findings with SWBT before reporting them to the Texas Commission and the
competing carriers).

2% SeeTexas Commission Texas | Comments at 28-32. The Texas Commission explains that its “role in the OSS
readiness test included: overseeing the development of the functionality and capacity tests, overseeing the test
(continued....)
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were taken to maintain testing blindn&§sBased on our review of the evidence in the record
describing the test process, and on the assurances provided by the Texas Commission, we find
that the results of Telcordia’s test, in certain areas, provide meaningful evidence that is relevant to
our analysis of SWBT's OSS.

d. Change Management Process

105. We conclude that SWBT demonstrates that it provides the documentation and
support necessary to provide competing carriers nomdisatoryaccess to its OSS. SWBT
makes this demonstration by showing that it has an adequate change management process in place
in Texas. The record also reflects that SWBT has adhered to its change management process over
time. As a result, we find that SWBT provides access to its OSS in a manner that allows an
efficient competitor a meaningful opportunity to compete.

0] Background

106. Competing carriers need information about, and specifications for, an incumbent’s
systems and interfaces to develop and modify their systems and procedures to access the
incumbent’s OSS functiori§. Thus, in order to demonstrate that it is providing
nondiscriminatoryaccess to its OSS, a BOC must first demonstrate that it “has deployed the
necessary systems and personnel to provide sufficient access to each of the necessary OSS
functions and . . . is adequately assisting competing carriers to understand how to implement and
use all of the OSS functions available to théth.By showing that it adequately assists
competing carriers to use available OSS functions, a BOC provides evidence that it offers an
efficient competitor a meaningful opportunity to compéteAs part of this demonstration, the
Commission will give substantial consideration to the existence of an adequate change
management process and evidence that the BOC has adhered to this process dVer time.

107. The change management process refers to the methods and procedures that the
BOC employs to communicate with competing carriers regarding the performance of, and
changes in, the BOC’s OSS systémSuch changes may include updates to existing functions
(Continued from previous page}
process, assisting in the defining of the test scope, ensuring a collaborative process, providing final approval of
‘baselined’ documents with input from the TAG and Telcordia, approving data retention policy for participants
[and] acting as the test manageld. at 29-30.

%% SeeTexas Commission Texas | Comments at 30, 38 (describing efforts to maintain testing blindness).

27 Bell Atlantic New York Ordeat para. 102First BellSouth Louisiana Orded3 FCC Rcd. at 6279 n.197;
BellSouth South Carolina Ordet3 FCC Rcd. at 625 n.46&meritech Michigan Orderl2 FCC Rcd. at 20617
n.334;Local Competition Second Report and Order FCC Rcd. at 19742.

%8 Bell Atlantic New York Orderl5 FCC Rcd. at 3999, para. 102.
29 1d. at 3999-4000, para. 102
270 1d. at 4000, para. 102.

21 1d. at 4000, para. 103.
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that impact competing carrier interface(s) upon a BOC's release of new interface software;
technology changes that require competing carriers to meet new technical requirements upon a
BOC'’s software release date; additional functionality changes that may be used at the competing
carrier’s option, on or after a BOC's release date for new interface software; and changes that
may be mandated by regulatory authoritiéswithout a change management process in place, a
BOC can impose substantial costs on competing carriers simply by making changes to its systems
and interfaces without providing adequate testing opportunities and accurate and timely notice
and documentation of the changésChange management problems can impair a competing
carrier’s ability to obtain nondiscriminatoagcess to UNEs, and hence a BOC’s compliance with
section 271(2)(B)(iiy’*

(a) Discussion

108. In evaluating whether a BOC’s change management plan affords an efficient
competitor a meaningful opportunity to compete, we first assess whether the plan is adequate. In
making this determination, we assess whether the evidence demonstrates: (1) that information
relating to the change management process is clearly organized and readily accessible to
competing carrier§; (2) that competing carriers had substantial input in the design and continued
operation of the change management proce€3) that the change management plan defines a
procedure for the timely resolution of change management dispuisthe availability of a
stable testing environment that mirrors productidand (5) the efficacy of the documentation
the BOC makes available for the purpose of building an electronic gatéwafyer determining
whether the BOC’s change management plan is adequate, we evaluate whether the BOC has
demonstrated a pattern of compliance with this fifan.

109. We disagree with commenters that argue that SWBT'’s failure to implement a
change management plan that is identical to the one adopted by Bell Atlantic in New York is a

272
Id.

273 1d. at 4000, para. 103.

2 .

"> |d. at 4002, para. 107.

7% 1d. at 4000, para. 104.

277 1d. at 4002, para. 108.

2’8 1d. at 4002-03, paras. 109-10.

% |d. at 4003-04, para. 110. In tBell Atlantic New York Ordemwe used these factors in determining whether

Bell Atlantic had an adequate change management process in @ at 4004, para. 111. We left open the
possibility, however, that a change management plan different from the one implemented by Bell Atlantic may be
sufficient to demonstrate compliance with the requirements of sectionl@71.

20 1d. at 3999, para. 101, 4004-05, para. 112.
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basis for concluding that SWBT’s change management plan is inadéfuimideed, because an
effective change management plan is based on collaboration between a BOC and the carriers
operating in its territory, we do not expect such plans to be identical in every state. The fact that
SWBT’s and Bell Atlantic’s change management plans are different, yet equally allow the smooth
and effective transition from one EDI release to another, is persuasive evidence that more than
one type of change management plan is adequate for the purpose of demonstrating compliance
with the requirements of section 271.

0] Adequacy of Change Management Plan

110. SWBT's current change management process became effective in September
1999°* We find that this process, which is the result of collaborative efforts between SWBT and
competing carriers, provides an efficient competitor a meaningful opportunity to coffipase.
an initial matter, we note that SWBT’s change management documentation is clearly organized
and readily accessible to competing carriers. The basic change management process is
memorialized in a single document entitled “SWBT Competitive Local Exchange Carrier (CLEC)
Interface Change Management Process” (Change Agreefiiemit)is document sets forth the
process and procedures that govern the introduction, modification, and retirement of OSS
interfaces™® The change management plan is designed to accommodate five different types of
changes: emergency changes; regulatory changes; changes in industry standards; changes initiated

1 As explained more fully in part V.B.1.d(i)(a){ffra, some commenters criticize SWBT'’s change

management plan because, in contrast to Bell Atlantic’s change management plan, it has not been used in
connection with a major release, was not subjected to rigorous third party testing, and fails to include performance
measurements to capture whether SWBT is complying with the change management notification intervals.

%2 See Bell Atlantic New York Ordelr5 FCC Rcd. at 4003, para. 111 (recognizing that various change

management plans may be adequate to meet the needs of competing carriers).
283 SWBT Ham Texas | Aff. at paras. 307, 314.

%4 We note that, as far back as March 1998, SWBT expressed an interest in working jointly with competing
carriers to establish an effective change control process for EHSWBT Texas | Application, App. C, Tab 169,
Affidavit of Liz Ham on Behalf of SWBT at para. 64 (filed Mar. 2, 1998 in Texas Commission Project No. 16251).
Indeed, at that time, SWBT developed a change control process plan and provided it to AT&T for its review in
input. According to SWBT, the purpose of this initial plan was to serve as a starting point to establish a change
control process between the two companlds. Beginning in October 1998, at the direction of the Texas
Commission, SWBT committed to: (1) hold change management meetings on a monthly basis; (2) provide
competing carriers with the ability to establish the agenda for the meetings; (3) submit the minutes of the meetings
to competing carriers and allow competing carriers five business days to comment; (4) file minutes of such
meetings with the Texas Commission; and (5) file a competing carrier's comments along with such minutes if such
competing carrier’s requested changes were not incorporated by SWBT into the meeting minutes. Texas
Commission Comments at 45ee als®SWBT Texas | Application, App. C, Vol. 75, Tab 1233, Texas Commission
Final Staff Report on Collaborative Process at 168 (filed Nov. 18, 1998 in Texas Commission Project No. 16251).

2% SWBT Ham Texas | Aff., App. A-4, Vol. 6, Attach. NN, SWBT Competitive Local Exchange Carrier (CLEC)
Interface Change Management Process (dated Sept. 23, 1999) (Change Agreement).

2% SWBT Ham Texas | Aff. at para. 308.
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by SWBT; and changes requested by competing carriers. The dates and timelines associated with
each type of change are clearly reflected in the change management docuntéhtalierbasic

change management agreement, and any modifications thereto, are made available to competing
carriers through SWBT's websit&.

111. We further note that SWBT’s change management process provides for substantial
input from competing carriers. For example, the document provides for regularly scheduled
change management meetings between SWBT and competing ¢&rrigne. Agreement further
requires SWBT to provide competing carriers with a “12-Month Development Plan,” which
reflects SWBT'’s plans for future OSS modifications. Moreover, the plan provides for feedback
from competing carriers on proposed changes, and indicates that change releases will be based on
consensus among the parti@sWe further note that the Change Agreement includes a schedule
for the distribution of draft specifications or business rules, receipt of competing carrier comments
on the documentation, and distribution of final documentation that is based on the consensus of
the parties™

112. We also find that SWBT’s change management process includes many elements
that provide assurances that changes to existing OSS interificex disrupt competing
carriers’ use of SWBT’'s OSS. Specifically, the plan includes a process whereby competing
carriers can decide whether or not to implement a new releaségp/no go” vote), and a

7 SeeChange Agreement §§ 3.3.1-3.3.16 (setting forth timeline associated with changes to application-to-

application interfaces)d. 883.5.1 (defining timeline for changes to graphical-user interfaces).

% pursuant to the Change Agreement, SWBT must maintain information relating to the change management
process on a webpage that is made available to competing carriers (hereinafter referred to as “competing carrier
webpage”). The Change Agreement provides that the competing carrier webpage will contain, at a minimum, the
following: (1) current version of the Change Agreement; (2) LSR-EDI Joint Release Test Plan Template; (3) log of
competing carrier change requests; (4) references and/or links to requirements for upcoming releases; and (5)
SWBT's exceptions to the EDI LSOG Mectlization Specifications. Change Agreement § 8.0. ALTS and the
CLEC Caoalition argue that modifications to the competing carrier websiteeagsgary. ALTS/CLEC Coalition

Texas Il Comments at 17. We are confident that issues such as these will be adequately resolved through the
normal change management process.

289 Currently, these meetings are held on a monthly basis. This interval, however, may change in the future.

SWBT Ham Texas | Aff. at para. 330. The record indicates that competing carriers have an active role in the
development of the agenda for the change management meetings. As a result of Telcordia’s findings, SWBT
includes an “Action Item Register” in the minutes to the change management meetings. According to SWBT, this
log facilitates the tracking of change management issues and notifies all participants of the status of outstanding
issues.Id. at para. 334.

2% For example, SWBT'’s Change Agreement defines the procedure by which a competing carrier can submit an
interface change request to SWBT. SWBT explains that, in deciding whether to include a competing carrier’s
change request in its requirements, it will consider such factors as feasibility, cost, and cost reduction, and user
benefits. SWBT Ham Texas | Aff. at para. 318.

#1 See infranote 338 and accompanying text. We further note that the Change Agreement specifies that the

change management plan is dynamic in nature, and will be managed through regularly scheduled meetings based
on group consensus. Change Agreement § 1.0.
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process for identifying and resolving issues related to the change management process in a timely
manner’”” Unresolved change management disputes could impede a carrier’s abilibgss the

BOC'’s OSS, which, in turn, hampers that carrier’s ability to serve its custérhétstherefore,

is critically important that change management disputes are handled expeditiously. We would be
hesitant to find that a BOC has an adequate change management process in place if the change
management plan does not define a mechanism for change management disputes to be handled in
a timely manner. Finally, we note that the change management plan includes a requirement that
SWBT support the current and most recent versions of software for its EDI Ordering and
EDI/CORBA pre-ordering interfacesd., “versioning”)>** Although versioning has not yet been
implemented in Texas, the record indicates that versioning will be implemented in connection with
the next EDI release, which is expected to occur in August 2000.

113. Some commenters argue that SWBT cannot rely on the change management plan
described above to demonstrate compliance with section 271 because it has not been used in
connection with a “major” EDI releas#, and has not been fully implementéd.These
commenters argue that section 271 compliance must be based on the two different change
management plans SWBT actually has used over the past year. As noted above, the current plan
became effective in September 1999. Any EDI releases that were implemented prior to this time
were governed by a process that initially became effective in Juné®198&:ording to some
carriers, SWBT's former change management plan was inadequate because it failed to include
several elements that competing carriers regard as critical to their ability to modify and test
changes on its side of the interfateWorldCom further maintains that SWBT should be

292 Change Agreement §§ 7.0-7.5 (defining outstanding issue resolution process).

293 Birch Tidwell/Kettler Texas | Aff. at para. 160.

294 Change Agreement § 3.4. These rules provide that the most recent prior réldssenaintained in service

after a new release, allowing competitive LECs to transition to the newest release at their own pace (or
alternatively, wait to transition to the subsequent release). SWBT Texas | Application at 34; SWBT Ham Texas |
Aff. at paras. 352-354. SWBT adopted this versioning policy in response to competitive LEC requests during
change management meetingd. SWBT will make available one version of a GUI at any given tilde§ 3.5.

29° 5eeSWBT Accessible Letter No. CLECSS00-084 (dated June 5, 2000), Attach. 1 to AT&T June 14, 2000
OSSEXx PartelLetter.

2% A release is considered “major” if a change in the Local Service Ordering Guidelines (LSOG) version occurs,
or substantial new functionality is introduce8eeWorldCom McMillon/Sivori Texas | Decl. at para. 221.

297 AT&T and WorldCom point out, for example, that contrary to the documented change management plan,
SWBT has not implemented versioning. AT&T Dalton/DeYoung Texas | Decl. at paras. 37-44; WorldCom
McMillon/Sivori Texas | Decl. at para. 224.

2% SWBT Ham Texas | Aff. at para. 307 (noting that its former change management plan was made available to
competing carriers from June 1998 to August 1999).

299 5eeAT&T Dalton/DeYoung Texas | Decl. at para. 56 & n.26; WorldCom McMillon/Sivori Texas | Decl. at
para. 218.
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required to implement performance measurements to ensure that SWBT will comply with the
Change Agreement in the futufe.

114. We reject each of the foregoing claims. First, contrary to these carriers’
assertions, the record indicates that SWBT has followed the procedures outlined in its current
change management plan since September 1999. In fact, this process was successfully used in
connection with the EDI releases that were implemented on October 23, 1999, January 15, 2000
releases” Although the evidence indicates that these releases were not substantial, we note that
the timelines, processes, and procedures set forth in the Change Agreement must be followed
regardless of the scope of the release. We thus find that SWBT’s successful use of the current
change management plan in connection with any EDI release is instructive in determining whether
the change management plan in place in Texas affords competing carriers a meaningful
opportunity to compete. We recognize that there may be circumstances in which it is necessary to
assess a BOC's ability to implement at least one significant software rételsteed, given the
nature and scope of the change management issues that could arise in connection with major
software releases, we find that such a demonstration may be critical to another section 271
applicant’'s demonstration that the change management plan it has in place is adequate. The
evidence presented in this proceeding, including that SWBT’s change management plan was used
successfully for at least two EDI releases, and Telcordia’s findings that SWBT'’s change
management process is effective, provides a sufficient basis upon which to determine whether the
methods and procedures SWBT employs to communicate with competing carriers regarding OSS
system performance and changes is adequate.

115. We recognize, as some commenters point out that, contrary to the documented
change management plan, SWBT has not yet implemented versioning. As we previously have
recognized, versioning is one of the most effective means of ensuring that system changes and
enhancements do not adversely affect a carrier’s abiligtess the BOC's OSS. Given its
importance, we find that versioning is integral to a section 271 applicant’s demonstration that the
change management plan it has in place affords competing carriers a meaningful opportunity to
compete. We do not find, however, that the lack of versioning has deprived carriers of a
meaningful opportunity to compete in Texas, or otherwise demonstrates that the SWBT’s change

3% WorldCom McMillon/Sivori Decl. at para. 219, 223.

%91 We further note that the current change management process was used in connection with the May 27, 2000
release. SWBT Ham Texas Il Aff. at para. 55 (noting that the current agreed-upon change management plan was
used for all releases implemented in 20@@k alsdrelcordia Dec. 1999 Change Management Report at 2, 6-8 9
(concluding that SWBT generally followed the current change management process for the October 23, 1999
release). According to SWBT, except for the dates and timeframes that had already passed when it became
effective, the current change management plan was effective for the October 23, 1999 release. Specifically, SWBT
states that joint testing was carried out in a manner consistent with the current change management plan, and the
go/no-go vote policy was in effect for the October 23, 1999 release. SWBT Ham Texas | Aff. at para. 314.

302 | etter from Lawrence E. Strickling, Chief, Common Carrier Bureau, to Nancy E. Lubamersky, Executive
Director, Regulatory Planning, U S WEST, at 2-3 (Sept. 27, 1999) (WEST Sept. 27, Lelter

393 Bell Atlantic New York Ordeat 4002-03, para. 110; U S WEST Sept. 27 Letter at 2.
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management process is inadequate. We reach this conclusion on the basis of evidence
demonstrating that SWBT has employed a number of other mechanisms to ensure the timely and
effective transition from one EDI release to another. Should future evidence demonstrate that the
resources SWBT makes available to assist carriers in EDI implementation and release testing
become less effective before versioning is implemented, this may serve as a basis for concluding
that its change management plan is inadequate, thus leading to a conclusion that the requirements
of section 271 are not satisfied.

116. As noted above, SWBT has in place a number of mechanisms to ensure that
releases are implemented in a timely and effective manner. Indeed, as we explain more fully
below, SWBT notifies competing carriers of all system changes and enhancements well in advance
of the target implementation dafé.In addition, SWBT provides numerous other information
and human resources to competing carriers to ensure successful EDI implem&ntsitien.
further note that the go/no-go vote procedure that has been in effect in Texas since Jiity 1999.
We find that this procedure, which permits any carrier that will be adversely affected by the
implementation of a release to request that it be delayed, minimizes any adverse consequences
associated with the lack of versionitig.Given the effectiveness of these tools in ensuring the
orderly implementation of EDI releases in the past, we reject AT&T’s contention that the lack of
versioning in Texas exposes competing carriers and their customers to an “unreasondbile risk.”
Should the facts reveal at a later time that carriers are forced to transition to a new release
prematurely, thereby impeding their abilitydocess SWBT OSS, enforcement action may be
appropriate. Indeed, we find that scrutiny of SWBT’s change management procedures is
particularly important until versioning is fully implement&d.

3% See infrapart V.B.1.d(i)(a)(iii).

%% n its Documentation Analysis report, Telcordia noted that competing carriers cited SWBT’s human resources
as the most significant resources for EDI implementation, and that competing carriers were particularly impressed
by the assignment of numerous, knowledgeable SWBT subject matter experts with wide-ranging areas of expertise
during the implementation process. Other resources cited by competing carriers as being helpful for EDI
implementation included a daily conference call routine, SWBT'’s “Mapping Matrix” and LSOR, and the

competing carrier websitdd. at 11.

3% SWBT Texas | Application, App. G, Vol. 9, Tab 631 (Modification to the Southwestern Bell EDI/LSR Change
Control Process-Arkansas, Kansas, Missouri, Oklahoma, Texas, Accessible Letter CLEC 99-097 (July 21, 1999)).

397 While we continue to believe that the existence of a go/no-go vote policy minimizes the need for versioning,
we agree with AT&T that such a policy does not obviate the need for versioning altogether because, as AT&T
explains, “new releases impact different CLECs differently.” AT&T Dalton/DeYoung Decl. at para. 38. For
example, as AT&T points out, “[a] defect in a release that will cripple one CLEC's ability to convert and support
customers may have little impact on another CLEC, thus creating the possibility that a ‘go/no go” vote will not
delay the release.id.

398 AT&T Dalton/DeYoung Texas | Decl. at para. 43.

399 We note that the issue of the availability of versioning was specifically raised before the Texas Commission.
The Texas Commission ordered SWBT to implement versioning by January 15s2808xas Commission

Order No. 5-Re: EDI Version Control (filed July 23, 1998, in Texas Commission Project No. 19000, Attach. 2 to
(continued....)
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117. Second, while we agree with competing carriers that the change management plan
that was in place prior to September 1999 was deficient in a number of ré§jgba glan is not
relevant to our determination of whether SWBT presently satisfies the requirements of section
271. Indeed, in determining section 271 compliance, we review the adequacy of the change
management plan that is in place at the time the section 271 application is filed. We further
review whether the BOC has demonstrated a pattern of compliance with this plan. As noted
above, SWBT has adhered to an adequate change management plan in connection with the past
three EDI releases. We do not expect any change management process to remain static. Rather,
a key component of an effective change management process is the existence of a forum in which
both competing carriers and the BOC can work collaboratively to improve the method by which
changes to the BOC’s OSS are implemented. This certainly is the case in Texas where, as a result
of concerns raised by competing carriers and to accommodate process improvements
recommended by Telcordia, SWBT’s change management process has evolved over time. We
believe it would be unreasonable to evaluate SWBT'’s section 271 compliance based on a change
management process that it no longer follows.

118. Finally, we disagree that the existence of performance measurements is the only
basis upon which to ensure that a BOC will comply with the requirements of s&¢tipn
including the requirement that it adhere to its documented change management plan. Indeed, we
note that, the Texas Commission has been extensively involved in the development of the Texas
change management plan, and continues to handle disputes related to the change management
process effectively and expeditioudfy.Moreover, pursuant to section 271(d)(6), the
Commission retains the authority to enforce the requirements of section 271, even after such
authority has been granted. Given the extensive oversight of the Texas Commission, and this
Commission’s continuing enforcement authority under section 271(d)(6), we have no reason to

(Continued from previous page}

AT&T Dalton/De Young Decl.). Due to subsequent discussions with the Texas Commission, however, SWBT
currently will not implement versioning until August 200Beel etter from Mark A. Haddad, Counsel for AT&T,

to Magalie Roman Salas, Secretary, FCC (dated June 14, 2000 (AT&T June 1@SXEX Parte Lettey,

Attach. 1, SWBT Acessible Letter, CLECSS00-84 (dated June 5, 2000) (requesting input from competing carriers
on its proposal to implement the versioning release in August 2000). We reiterate that, until versioning is fully
implemented in Texas, the efficacy of SWBT's change management will be carefully scrutinized.

3% For example, the evidence demonstrates that this change management process was developed with minimal
input from competing carriers and failed to include certain key safeguards that competing carriers believe are
essential to their ability to modify and test changes on their side of the interface. In particular, the former change
management plan did not require SWBT to complete internal testing of the release prior to the commencement of
the competing carrier testing period, did not permit competing carriers to request that the implementation of the
release be delayed if problems were encountered during testingd/no go vote), failed to include

documentation with respect to the entrance, exit, aockss criteria associated with testing, did not require

SWBT to extend the testing period to fix errors found during testing, and did not provide for versieag.

AT&T Dalton/DeYoung Aff. at para. 56 n.26 & Attach. 6.

¥1 The Texas Commission has been actively involved in handling various change management issues through
Project Numbers 16251 (preeding addressing SWBT coligmce with 271), 19000 (peeeding addressing the
implementation of the AT&T/SWBT and WorldCom/SWBT interconnection agreements) and 204¢¥e{ing
established to handle change management issues).
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believe that SWBT will disregard its obligation to maintain in Texas a change management plan
that affords competing carriers a meaningful opportunity to compete. Evidence that SWBT fails
to adhere to the agreed-upon change management process, thereby depriving competing carriers
of a meaningful opportunity to compete, may result in an enforcement action under section
271(d)(6).

(i) Documentation Adequacy

119. We conclude that SWBT makes available sufficiently detailed interface design
specifications to enable competing carriers to modify or design their systems in a manner that will
enable them to communicate with the SWBT's systems and any relevant int&ffasees.
therefore, conclude that the EDI implementation and design specifications that SWBT makes
available afford an efficient competitor a meaningful opportunity to compete. Competing carriers
raise various arguments with respect to the adequacy of SWBT's EDI interface development
documentatiori> We believe that many of the issues cited by commenters (such as SWBT'’s
failure to provide a comprehensive, customized set of SWBT-specific EDI documentation) are
important, and under a different set of circumstances, could seriously undermine a section 271
applicant’s assertion that it provides nondiscriminatmgess to its OSS.

120. Under the facts of this proceeding, however, we find that SWBT’s documentation
is adequate for the purpose of building an EDI gateway, and therefore affords an efficient
competing carrier of a meaningful opportunity to compétéls an initial matter, we agree with
SWBT and the Texas Commission that the adequacy of SWBT’s documentation is demonstrated
by the fact that several competing carriers have constructed and are using EDI interfaces in a

12 Ameritech Michigan Orderl2 FCC Rcd. at 20616-17, para. 137.

#13 some commenters point out that SWBT does not provide a set of SWBT-specific EDI interface documentation.

Instead, SWBT relies on industry standard documents such as the Telecommunications Industry Forum (TCIF)
EDI Guidelines to notify competing carriers of the requirements necessary to build to its OSS. SWBT notifies
competing carriers of the differences between its EDI interface requirements and industry standards through
documents entitled “écessible Letters.” Several carriers argue that Accessible Letters are an ineffective method of
communicating to competing carriers the requiremeeatgessary to build to SWBT's systems. For example, these
commenters claim that thesedessible Letters do not offer a comprehensive view of all of the differences between
industry standards and SWBT-specific EDI interface requirem&eeAT&T Dalton/ DeYoung Texas | Decl. at

para. 83 (arguing that Accessible Letters “do not provide a comprehensive view of all differences between industry
standards interface guidelines and those consistent with SWBT’s EDI interfeae’gISAAT&T

Chambers/DeYoung Texas Il Decl. at paras. 39-42 (describing deficiencies with respect to SWBT’s EDI
documentation). Other commenters contend that that these letters often fail to include critical change management
information, are not easilycaessible, and often are not made available to competing carriers in a timely fashion.
SeeBirch Tidwell/Kettler Texas | Aff. at paras. 163-66.

¥4 Several commenters suggest ways in which SWBT could improve the quality of its EDI documer&a#on.

AT&T Chambers/DeYoung Texas Il Decl. at para. 42. We are confident that any issues concerning the adequacy
of SWBT's EDI documentation will be resolved expeditiously and effectively by SWBT through the normal change
management process.
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commercial environmenit? As SWBT explains, sixteen carriers are in production using SWBT’s
EDI interface gateway, and additional carriers are in the process of testing EDI requiféments.
The fact that many of these carriers are placing high volumes of orders via EDI with relatively few
rejects significantly undermines the assertion that these carriers’ EDI implementation efforts have
been unsuccessful. Indeed, these carriers’ actual commercial experiences indicate that SWBT'’s
EDI documentation is sufficient.

121. We further note that SWBT makes available to competing carriers a vast number
of resources for the purpose of EDI implementatiorzor example, each competing carrier
operating in Texas is assigned an SWBT Account Manager, who is responsible for managing and
assisting with all activities pertaining to the carrier’'s working relationship with SWBT for local
service?*® In addition, through its Information Services (IS) Call Center and OSS CLEC Support
Team, SWBT is able to offer personalized assistance to carriers that experience OSS-related
problems’™ Other resources provided by SWBT include interactional, OSS-related wédsites.
Although not decisional in this case, we note that SWBT recently engaged the services of General
Electric Global Exchange Services (GXS) to provide to competing carriers several hours of OSS-
related technical assistance at no charge to the competing Earrier.

122. Telcordia’s findings provide additional support for our conclusion that the

¥5 As the Texas Commission explains, in carrier-to-carrier testing, the ability of a competing carrier to build an
EDI interface capable of pass orders to the BOC is one indicator of the sufficiency of the BOC’s documentation.
Texas Commission Comments at 46. In this regard, the Texas Commission notes that, “any deficiencies in
documentation appear through the identification of erroc.”

3% SWBT Ham Texas Il Reply Aff. at paras. 16, 131.
¥17 SWBT Brainard Texas | Aff. at para. 6.

38 SWBT Ham Texas | Aff. at para. 19.

319 SWBT Ham Texas | Aff. at paras. 20-21. The IS Call Center answers questions regeceasgta SWBT’s

systems and applications, and assists in the resolution of information technology problems experienced by
competing carriers. SWBT Ham Texas | Aff. at para. 20. SWBT’'s OSS CLEC Support teaitaisl@vo
discuss with competing carriers such issues as hardware and software requirements, training needs, and
implementation strategies. SWBT Ham Texas | Aff. at para. 30.

320 SWBT Ham Texas | Aff. at para. 36. The competing carrier website address is <https://clec.sbidcom>.

Examples of OSS-tates sites that can becessed by competing carriers include: (1) Customer Education

Website, which presents an overview of OSS classatable for competing carriers; (2) 1S Call Center Website,

which assists carriers in the resolution of problems that may arise while accessing SWBT's OSS; (3) Performance
Measurements Website, from which carriers may view performance reports; and (4) FOC/SOC Online Application,
which provides carriers currently receiving FOCs and SOCs afigran alternative means foc@ssing these

notices.

%21 SWBT Ham Texas Il Aff. at para. 15; SWBT Ham Texas Il Reply Aff. at para. 30. According to SWBT, GXS
will assess each individual competing carrier’s situation, make recommendations relating to inter interface
architecture and strategy, offer high level requirements, and issue a report detailimgyéhimfmmation to the
competing carrier. SWBT Ham Texas Il Aff. at para. 15.
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documentation and resources provided by SWBT enable competing carriers to implement
successfully EDI. As part of the Texas Commission’s third-party test, Telcordia performed an
assessment of the usefulness of the documentation and related materials SWBT makes available to
competing carriers for the purpose of implementing £DIn its Documentation Analysis

Report, Telcordia concluded that the resources made available by SWBT for the purpose of EDI
implementation are “clear and comprehensive, and conform to applicable OBF pre-order and
ordering guidelines®™ Telcordia further found that the resources SWBT provides to competing
carriers are easy to use and readily available to competing c&fridcording to Telcordia,

these findings were confirmed by the competing carriers it interviewed in connection with its
documentation revieW? Indeed, in its Documentation Report, Telcordia noted that competing
carriers consistently commented upon the responsiveness of SWBT employees to their concerns
and issues raised during EDI implementatfon.

123. Moreover, many of the issues related to EDI implementation, including the
adequacy of SWBT's EDI documentation, are discussed fully and openly during regularly
scheduled meetings between SWBT and competing carriers. The record indicates that, when a
competing carrier expresses a concern about SWBT’s EDI documentation, SWBT responds to
their concerns in an effective and timely manfeiGiven these findings, we are convinced that
any problems associated with SWBT’s EDI documentation are minimal, and can be easily
overcome.

322 SeeSWBT Ham Texas | Aff.., App. A-4, Attach. T, Telcordia Technologies, Southwestern Bell EDI/LSR
Documentation Analysis (filed Dec. 13, 1999 in Texas Commission Project No. 20000) (Telcordia Documentation
Report). Telcordia’s analysis consisted of three parts. First, Telcordia compared documentation made available
by SWBT to general industry resourcesy, OBF Guidelines with respect to pre-order and order procedures,
Telecommunications Industry Forum (TCIF) EDI Guidelines with respect to EDI mappthg)t ES-1. Second,
Telcordia utilized documentation and resources provided by SWBT to create LSRs and their associated EDI
records. Telcordia then utilized SWBT’s “How Am | Doing” service to assess and analyze the accuracy of the data
created.ld. at 3. Finally, Telcordia interviewed four competing carriers to validate its own findings and identify
any strengths and weaknesses perceived by those catdieas. ES-1. The competing carriers that were

interviewed by Telcordia were selected by the Texas Commiskioat 1.

323 Telcordia Documentation Report at 8.
324 Telcordia Documentation Report at ES-1, 1.
32> Telcordia Documentation Report at 1.

2% Telcorida Documentation Report at 11(outlining some of the strengths noted by competing carriers).
Although some of the competing carriers identified areas in which the EDI implementation process could be
improved, Telcordia concluded no competing carrier had identified a persistent problem. Telcordia
Documentation Report at 12. Indeed, Telcordia noted that all of the carriers errors were corrected after an initial
communication to SWBTId.

%7 1n its Documentation Report, for example, Telcordia noted that “CLEC representatives consistently
commented on the responsiveness of SWBT employees to their concerns and issues raised during EDI
implementation.” Telcordia Documentation Report at 11. In fact, Telcordia stated that its analysis revealed that
all of the competing carriers’ errors were corrected after initial email or voice conversation with SWBT
representative. Telcordia Documentation Report at 12.
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124. We further note that, other than AT&T, no carrier claims that its EDI
implementation efforts were unreasonably complicated, or accompanied by unreasonable expense
and delay. With respect to AT&T, we are persuaded by SWBT’s claim that many of the problems
associated with AT&T’s development efforts are unique to AT&T. Indeed, although AT&T
claims that it took several years for it to construct an EDI gateway, other competing carriers were
able to establish connectivity with SWBT'’s EDI ordering gateway within a few months after
receiving the EDI implementation documentation. In fact, SWBT explains that Allegiance
Telecom implemented electronic bonding within 90 days of commencing the EDI implementation
process’*® Moreover, there is some evidence in the record that suggests that AT&T itself is at
least partially responsible for some of the problems it experienced during the early stages of its
EDI implementatiori?®

125. Finally, SWBT has convincingly explained that many of the problems associated
with the EDI documentation utilized by AT&T have been resoieaind therefore should not
similarly limit another carrier’s gateway development efforts. Indeed, we note that, through
functionality testing, Telcordia indirectly tested the OSS documentation SWBT supplies to
competing carriers When testing activities revealed the need for improvements to the
documentation, Telcordia verified SWBT's implementation of those chafig&slcordia’s
functionality review, therefore, provides additional indirect evidence that most of the problems
related to SWBT's EDI documentation have been resolved. We further note that, on April 11,
2000, SWBT initiated a documentation meeting with competing caitiess a result of the
concerns expressed by competing carriers during this meeting, SWBT implemented various

38 SeeSWBT Ham Texas | Aff. at para. 111 & Attach. U (announcing that SWBT and Allegiance Telecom were

able to establish electronic bonding between their two companies within 90 days).

329 SeeSWBT Ham Mar. 2, 1998 Aff. in Texas Commission Project No. 16251 at para. 62 (noting that “AT&T
has experienced considerable system and training problems within its own operations which have impaired its
ability to send correct service ordersif); at para. 63 (noting that “AT&T has demonstrated an inability to correct
known order entry problems which have unduly extended the [service readiness testing] time-feemeds)

SWBT Application, App. C, Tab. 613, SWBT Ham Apr. 17, 1998 Aff. in Texas Commission Project No. 16251 at
paras. 40-42 (arguing that one reason that AT&T's EDI implementation plans were delayed is that AT&T initially
planned to develop a national interface, but then abandoned those plans to develop a regional system).

3% Ham Texas Il Reply Aff. at paras. 9-16 & Attach. A.

331 SWBT Ham Aff., Attach. A, Telcordia Technologies, SWBBS Readiness Report at 24 (filed Oct. 7, 1999
in Texas Commission Project No. 20000). As Telcordia explained:

This test provides an indirect test of the documentation and may not catch all the ambiguous situations.
However, the documentation will be much improved since several CLECs used it to implement their
interfaces. Thus, the implementation improvements provide for enhancements for the CLEC community.

%32 Telcordia Final Report at 24; SWBT Ham Texas | Aff. at paras. 284-87 (noting that every instance of
inadequate or unclear documentation reported by Telcordia during the course of the third-party test has been
addressed by SWBT3ee alsSWBT Ham Texas | Aff. Attach. KK (listing each documentation change made by
SWBT during the course the Telcordia test).

333 SWBT Ham Texas |l Aff. at para. 9.
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improvements to assist carriers in accessing aliwing its system documentatioif. Under our
procedural framework, the process improvements that resulted from this meeting are not relevant
to our determination of whether SWBT satisfies the requirements of section 271. We do note,
however, that we are supportive of these and other steps taken by SWhBilitatefaotry into

its local markets by competing carriers.

(i) Notification Adequacy and Timeliness

126. Itis critical that a BOC provide timely, complete, and accurate notice of
alterations to its systems and processes. Indeed, without timely notification and documentation,
competing carriers are unable to modify their existing systems and procedures or develop new
systems to maintain access to a BOC’s OSS, which, in turn, impedes a cariligrtoaerve its
customers?®® Previously, in reviewing a BOC's change management process, we examined
whether the BOC “established a pattern of compliance with the relevant notification and
documentation intervals in its Change Agreemétitfh making this determination, we relied, in
part, on the performance measurements associated with the BOC’s compliance with the dates and
timelines set forth in its Change Agreement. In this application, however, there are no
performance measurements associated with SWBT’s compliance with its documented change
management process. We thus limit our analysis of SWBT’s compliance with the change
management process to competing carriers’ actual commercial experiences. As noted above, we
do not rely on the processes and procedures set forth in SWBT’s former change management plan
in evaluating SWBT’s compliance with the requirements of section 271 because we find that this
plan is inadequate. We further note, however, that the notification intervals set forth in the former
and current change management plans are essentially thé&*'sdihes, in evaluating whether
SWBT provides change management notification and documentation in a reasonable and timely
manner, we assess whether SWBT has demonstrated a pattern of compliance with the intervals
associated with both the current and former change management plans.

127. Based on the evidence presented in the record, we conclude that SWBT has
demonstrated a pattern of compliance with its documented change management processes and
procedures. As a preliminary matter, we find that the change management notification and
documentation intervals set forth in SWBT’s change management plan are reasonable because
they provide competing carriers with sufficient time to prepare for changes to SWBT'’s interfaces
and system&® Given our finding, as explained more fully below, that SWBT has demonstrated a

%34 1d. at paras. 9-1Gsee alsSWBT Ham Texas Il Reply Aff., Attach. A (providing a summary of the items
discussed at the documentation meeting and SWBT's responses to these items).

3% Bell Atlantic New York Ordeat 4005, para. 113.

33 Bell Atlantic New York Ordeat 4005, para. 114.

337 CompareSWBT Competitive Local Exchange Carrier (CLEC) Interface Change Management Process (dated

Sept. 1, 1999)ith SWBT Change Agreement (dated Sept. 23, 1999).

3% SWBT'’s Change Agreement sets forth a timeline for changes to existing interfaces and the introduction of

new interfaces.SeeChange Agreement §8 3.3.1-3.3.16 (timeline for changes to existing application-to-application
(continued....)
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pattern of compliance with these reasonable intervals, we conclude that SWBT provides
competing carriers with change management notification and documentation in a manner
sufficiently timely to allow an efficient competitor a meaningful opportunity to compete.

128. Our conclusion that SWBT generally has adhered to the reasonable timeframes set
forth in its change management plan is based on the evidence in the record and Telcordia’s
findings. As part of the Texas Commission’s third-party test, Telcordia assessed whether SWBT
adhered to the notification intervals set forth in the change management plan in connection with
the August and October 1999 EDI releaStd\Vith respect to these releases, Telcordia found
that SWBT generally followed the documented change management pfoddsse specifically,

(Continued from previous page}

interfaces)jd. 88 3.5.1-3.5.10 (timeline for changes to graphical-user interfade8§g 4.2.1-4.2.18 (timeline for

the introduction of new application-to-application interfacies)88 4.3.1-4.3.12 (timeline for the introduction of

new graphical-user interfaces). Changes are divided into two different categories: “Category One,” which refers

to changes to application-to-application interfaces; and “Category Two,” which refers to changes to graphical-user
or proprietary interfaces. The Change Agreement specifies the timelines associated with each type of change. In
general, SWBT shares its plans for changes to its interfaces at change management meetings approximately 9 to 12
months prior to the target implementation date. SWBT Ham Texas | Aff. at para. 310; Change Agreement § 3.3.2.
SWBT also provides a high-level view of upcoming Category One changes in a “Release Announcement,” which

is delivered to competing carriers via an Accessible Letter approximately 180 days prior to the implementation of
the change. SWBT Ham Texas | Aff. at para. 310; Change Agreement § 3.3.3. SWBT must distribute the initial
requirements associated with Category One changes within 152 to 172 days prior to the scheduled implementation,
and 21 days prior to the implementation of a Category Two change. Change Agreement § 3.3.8, 3.3.9. Final
release requirements must be issued approximately 110 to 130 prior to the implementation of Category One
changes, and 14 days prior to the implementation of a Category Two change. Release testing, which is conducted
in connection with Category One changes, typically occurs at least 30 days prior to the implementation of the
release. Change Agreement 8§ 3.3.14., 4.2.16. SWBT explains that the process for Category Two changes is
different from the process followed for Category One changes because the latter requires programming by both
SWBT and competing carriers and the former does not. SWBT Ham Texas | Aff. at para. 317.

339 Telcordia issued two reports relative to SWBT’s adherence to its change management plan. SWBT Ham
Texas | Aff., App. A-4, Vol. 6, Attach. LL, Telcordia Technologies, SWBT Change Control Process Validation
Report (dated Sept. 1999) (Telcordia Sept. 1999 Change Management Re:pditiach. MM, Telcordia

Technologies, SWBT Change Control Process Validation Report (dated Dec. 1999) (Telcordia Dec. 1999 Change
Management Report). The first report, which was issued in September 1999, assessed whether SWBT followed its
documented change management process in connection with the August 1999 Bde@skordia Sept. 1999

Change Management Report at 6. The second report, which was issued in Da€®9passessed whether

SWBT followed its documented change management process in connection with the October 1999 release, and
whether SWBT had implemented the corrective measures Telcordia recommended in its September 1999 change
management report. Telcordia Dec. 1999 Change Management Report at ES-1, 2.

30 Telcordia September 1999 Change Management Report at 5; TelceaimBerL999 Change Management
Report at ES-1. Specifically, in its September 1999 Change Management Report, Telcordia noted that the initial
requirements associated with the August 14, 1999 release were available on February 19, 1999, which was 178
days before the actual release. Telcordia Sept. 1999 Change Management Report at 11. The final requirements
were issued to competing carriers on March 31, 1999, which was 136 days prior to the actual relefse date.
Telcordia noted that minor changes to the final requirements were proposed by SWBT via Accessible Letter on
June 17, 1999, which was approximately 60 days prior to the implementation of the release. Telcordia stated,
however, that, given the scope of this release, it appeared that competing carriers “had adequate time to review,
comment and prepare testing for the changes.” Telcordia Sept. 1999 Change Management Report at 12. In its
Dec. 1999 Change Management Report, Telcordia again found that SWBT generally adhered to the timelines set
(continued....)
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Telcordia found that SWBT distributed change management notification and documentation in a
manner consistent with the intervals set forth in the Change Agreé&freamd, that other activities
outlined in the Change Agreement were carried out by SWBT in a reasonable and timely
manner’?

129. We disagree with AT&T and WorldCom that SWBT's failure to follow strictly the
intervals set forth in the Change Agreement has deprived competing carriers of a meaningful
opportunity to compet#’ As an initial matter, we note that, whenever SWBT has introduced
changes outside the intervals set forth in the change management plan, it has followed the
“exceptions process,” which is specifically defined and provided for ingheed-uporchange
management plafi? Pursuant to the exceptions process, each change SWBT has sought to

(Continued from previous page}

forth in its formal change management pl&eeTelcordia Dec. 1999 Change Management Report at ES-1. In
particular, Telcordia found that SWBT issued an Accessible Letter on March 5, 1999, announcing its plans
implement a release in October 1998. at 6. The initial requirements associated with the October 23, 1999

release were made available to competing carriers on April 26, 1999, approximately 166 days prior to the date of
implementation.ld. Final requirements relative to the October 23, 1999 release were issued by SWBT on June 23,
1999, which was 122 days prior to the implementation dateThe testing environment relative to this release

was made available by SWBT from September 20, 1999 through October 18,1d.9897.

%1 Telcordia Sept. 1999 CMP Report at 11-12.

2 1n its reports relative to the August 1999 and October 1999 releases, Telcordia noted that SWBT deviated from
certain aspects of the formal change management plan. For example, in its September 1999 Change Management
Report, Telcordia noted: (1) SWBT's failure to comply with the timeframes set forth in the Change Agreement

with respect to competing carriers’ responses to change management notices; (2) SWBT's failure to provide a test
plan in connection with the Final Requirements associated with the August 1999 release; (3) a lack of evidence
demonstrating that competing carriers had input into the development of test cases and a testing schedule; (4) a
lack of documentation with respect to the entrance and exit criteria associated with release testing; and (5) a lack of
documentation concerning SWBT'’s identification and resolution of issues encountered during testing. Telcordia
Sept. 1999 Change Management Report at 5, A-28, A-29. Ired@smberl 999 Change Management Report,

Telcordia noted that, contrary to the documented change management plan, SWBT did not support versioning.
Telcordia Dec. 1999 Change Management Report at 6 n.2. Telcordia noted, however, that such deviations did
undermine the achievement of the general objectives set forth in the documented change management plan.
Telcordia Sept. 1999 Change Management Report at 5; Telcordia Dec. 1999 Change Management Report at ES-1.

313 AT&T maintains that SWBT has failed to demonstrate a pattern of compliance with its documented change
management procedures, and has introduced numerous changes outside the change managem&seprocess.
AT&T Dalton/DeYoung Texas | Decl. at paras. 54-73 (providing examples of SWBT's failure to follow

documented change management plahjt paras. 45-53 (outlining instances in which SWBT implemented

coding changes outside of the documented change management process). AT&T and WorldCom further maintain
that SWBT improperly introduces a substantial number of changes pursuant to the “exceptions process” outlined in
the Change Agreement in order to evade the standard 120-day notification interval set forth in the change
management planSeeAT&T Chambers/DeYoung Texas Il Reply Decl. at para. 47; WorldCom Texas |
McMillon/Sivori Decl. at para. 221.

%4 The Change Agreement, under the heading “Exceptions,” provides that:

[Alny agreement to deviate from the normal [change management plan] shall be agreed to unanimously by
qualified CLECs and SWBT. If SWBT wishes to propose that a specified change, introduction of a new
interface or retirement of an interface be handled on an exception basis, it will issue a Release (or Retirement)
(continued....)
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introduce under an expedited timeframe was discussed fully and openly at change management
and other meetings held between SWBT and competing carriers. In addition, competing carriers
were notified of the proposed changes via Accessible Léttdhus, competing carriers were
provided with timely notice of each exceptions change, and were given reasonable opportunity to
comment and objeét? The record indicates that, when competing carriers express concerns
about particular changes, SWBT has shown a wilingneasdommodate their conceriis.

130. Moreover, any carrier that would be affected by the change could have delayed the
implementation of the release by invoking the “go/no-go vote” policy. Given that no carrier
objected to SWBT's implementation of the exceptions changes, we give little weight to the
assertion that SWBT’s implementation of such changes impeded competing carriers’ ability to
compete. Finally, we note that, in many instances, the changes implemented by SWBT pursuant
to the exceptions process were for the purpose of accommodating system changes or
enhancements specifically requested by competing carriers, or mandated by regulatory
authorities’® Accordingly, we find that, despite its use of the exceptions process, SWBT is
implementing its change management plan in a way that provides adequate and timely notice to
competing carriers. The evidence further demonstrates that SWBT sufficiently accommodates
competing carriers’ change management concerns. At the same time, we expect SWBT's use of
the exceptions process should decrease as the changes requested by competing carriers and
mandated by regulatory authorities are successfully implemented.

131. We caution BOCs against the use of any process that would effectively nullify the

(Continued from previous page}
Requirements Exception Accessible Letter, which indicated that it seeks an exception following the conclusion
of a reply and comment cycle.

Change Agreement § 6.2.

3 Since December 20999, SWBT has issued thirteen Exceptiartdssible LettersSeeSWBT Ham Texas |

Aff. at para. 57. WorldCom admits that SWBT is permitted to make these change pursuant to the exceptions
process, but states that it is concerned that “SWBT will make the exception into the rule.” WorldCom
McMillon/Sivori Texas | Decl. at para. 221.

31 SWBT Ham Texas | Aff. at para. 311. For example, SWBT discussed these changes at change management

meetings, and/or issued Accessible Letters seeking comment on such proposed changes. SWBT Ham Texas | Aff.
at para. 316. No competing carrier objected to the implementation of the changes either in the change
management meetings or in response to the associatedstble Letter. SWBT Ham Texas | Aff. at para. 314.

37 For example, the record indicates that a particular edit was removed from the May 27, 2000 release due to
competing carriers objections. SWBT Ham Texas Il Aff. at para. 58.

%8 SWBT Ham Texas Il Aff. at paras. 55, 57. Specifically, SWBT states that:

[Clompliance with the numerous regulatory mandates issued at the end of 1999 and in January 2000 (e.g.,
LIDB programming, ling sharing, and UNE Remand) have involved massive and complex programming
efforts on SWBT's part. In order to meet the timing requirements of these orders, SWBT has had no choice
but to schedule its releases according to the exception process spelled out in the CMP.

Id. at para. 55.

66



Federal Communications Commission FCC 00-238

standard procedures outlined in the formal change management documentation. Indeed, as
several commenters point out, part of the problem with deviating from the standard timelines set
forth in the Change Agreement is that it requires competing carriers to make substantial changes
to their systems within a significantly abbreviated timeframe, which could increase the risk of
error’*® There is no evidence in this proceeding, however, that SWBT's use of the exceptions
process has adversely affected competing carriers’ abildgdess SWBT's OSS after new

releases were implemented. Indeed, in view of the number of competing carrier-requested and
regulatory-mandated changes SWBT has had to implement over the past year, we find that
SWBT's use of the exceptions process was limited to instances in which it wagbeskary and
unavoidable. We further find that SWBT's exceptions process is reasonable given that that
competing carriers are afforded an adequate opportunity to comment upon and object to each
exceptions change.

(iv)  Testing Environment

132. As part of a sufficient change management process, a BOC must provide
competing carriers with access to a stable testing environment to certify that theiill®8S w
capable of interacting smoothly and effectively with the BOC’s &5 8 addition, prior to
issuing a new software release or upgrade, the BOC must provide a testing environment that
mirrors the production environment in order for competing carriers to test the new t€ldfse.
competing carriers are not given the opportunity to test new releases in a stable environment prior
to implementation, they may be unable to process orders accurately and provision new customer
services without delays’. Moreover, the failure to provide a testing environment that mirrors
production can result in competing carriers’ transactions succeeding in the testing environment
but failing in productiori®®

133. SWBT's current test environment was made available to competing carriers on
November 1, 199" SWBT represents that that its current testing environment is sufficiently
stable because it dedicated solely to testing by competing céttidsre specifically, SWBT

%49 WorldCom McMillon/Sivori Texas | Decl. at para. 221.

30 A stable testing environment means that no changes by the BOC are permitted after the testing period
commencesSee Bell Atlantic New York Ordat 4002-03, para. 109 & n.301.

%1 |d. at para. 109.

352
Id.
353
Id.

%4 SWBT Ham Texas | Aff. at para. 338. SWBT explains that competing carriers were notified of the new test

environment via Accessible Letter CLECSS99-15@€ed. Attach. SS.

%5 SWBT Ham Texas | Reply Aff. at para. 170. Specifically, in contrast to the test environment that existed prior

to November 1999 where the testing environment was shared between SWBT developers and testers and competing
carriers, the current testing environment is physically separate from the production environment and is made
available for the exclusive use of competing carriers for the purposes of testing.
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explains that, in contrast to the testing environment that existed prior to November 1999, where
the testing environment was shared between SWBT developers and testers and competing
carriers, the current testing environment is physically separate from the production environment
and is made available for the exclusive use of competing carfies$VBT asserts that the

stability of its testing environment is further demonstrated by the fact that internal testing of the
release is completed before it is made available to competing cérriéscording to SWBT, its
testing environment adequately mirrors the production environment because “the functionality of
the test environment is the same as the production environment and returns data in the identical
fields and format>® In further support of its assertion that its testing environment is adequate,
SWBT points out that its test plan defines a process whereby SWBT and competing carriers
jointly develop testing scenarios and timeframes.

134. We conclude that SWBT's test environment affords competing carriers an
adequate opportunity to test SWBT OSS changes prior to implementation. We, therefore, find
that the testing environment SWBT makes available provides competing carriers with a
meaningful opportunity to compete. Specifically, we find that the record demonstrates that
SWBT's testing environment is stable, adequately mirrors the production environment, affords
competing carriers an opportunity to develop test decks of representative pre-ordering and
ordering transactions, and offers the extended testing periods that competing carriers need for
EDI implementation and new release testing. We base this conclusion on the experience of the
competing carriers that used the current testing environment to implement EDI and to test the
January 15, 2000 release. The record indicates that three carriers that used the new test
environment for EDI implementation achieved production statasid that two carriers used the
new testing environment without substantial difficulty to test the requirements associated with the
January 15, 2000 relea8®.Thus, we find that the recent evidence from commercial usage
suggests that SWBT's testing environment works in the manner represented in its application.

135. In concluding that SWBT's testing environment is adequate, we recognize that
SWBT's testing environment was not tested by a third party. Although such a test would have
provided us with useful evidence concerning the adequacy of the testing environment SWBT
makes available to competing carriers, we reject AT&T’s assertion that the absence of third party
test is basis for concluding that SWBT’s section 271 application is deficient. Indeed, we find that
the commercial evidence, as described above, is sufficient for the purpose of evaluating the

356
Id.

357
Id.

%8 1d. at para. 168.

%9 SeeSWBT Ham Texas | Reply Aff. at para. 171.

30 SeeSWBT Ham Texas Il Reply Aff. at para. 131. As discussed more fully in paragraphs 13840,

although some problems arose in connection with the January 15, 2000 release, the record demonstrates that these
problems were isolated, were resolved by SWBT in a timely fashion, and did not significantly impede any carrier’s
ability to test adequately the release prior to its implementation.
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adequacy of the testing environment SWBT makes available to competing carriers.

136. AT&T is the only commenter that raises several specific concerns with respect to
the adequacy of SWBT's EDI testing environment. One of its primary arguments is that SWBT’s
EDI testing environment is deficient because it does not mirror the production environment. In
support of this assertion, AT&T maintains that, in SWBT's EDI testing environment, test orders
do not flow-through as they would during production, but instead are manually monitored by
SWBT as they progress through the testing protesT&T claims that this approach is
problematic because it denies competing carriers an opportunity to assess how the release will
affect new or existing flow-through capability, and deprives competing carriers of an opportunity
to assess how the relevant systems will actually respond in a production envirhmai&T
further states that, because SWBT’s test environment does not take orders through the posting
cycle in billing, but only through service order creation, it fails to predict adequately problems that
could occur in production. In support of this claim, AT&T points to evidence suggesting that
certain problems are discovered only after competing carriers have moved into prcotfuction.

137. We agree with AT&T that a BOC's failure to provide a testing environment that
adequately mirrors production may deny competing carriers a meaningful opportunity to compete.
Such a failure is of particular concern in this case in view of the fact that SWBT has not yet
implemented versioning. As AT&T explains, an inadequate test environment coupled with the
lack of versioning is particularly problematic because it forces competing carriers to use a new
EDI release in the production environment without any assurance that they can submit orders
successfully, and without the ability to continue using the previous réféase.

138. The record demonstrates that there are two notable differences between SWBT'’s
testing and production environments. First, SWBT's test environment does not test flow through
or response times, but only evaluates application functiofdlityecond, the record indicates
that SWBT’s test environment does not evaluate the ability of an order to post taBiliigh

%1 AT&T Chambers/DeYoung Texas Il Decl. at para. 43.
%2 AT&T Dalton/DeYoung Texas | Decl. at para. 77.

33 AT&T Chambers/DeYoung Texas Il Decl. at para. g alsd_etter from John A. Redmon & David F.
Werthheimer, Counsel, AT&T, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC
Docket No. 00-4, at 9-10 (filed Mar. 8, 2000) (AT&T MarER ParteLetter).

34 Letter from Mark E. Haddad, Counsel, AT&T, to Magalie Roman Salas, Secretary, Federal Communications
Commission, CC Docket No. 00-65, at 2-3 (filed June 14, 2000) (AT&T JURKSBEX Parteletter).

35 SWBT Ham Texas Il Reply Aff. at para 127. More specifically, SWBT acknowledges that it manually

monitors orders as they enter and exit the testing environment, and that its testing environment does not emulate
production response times. SWBT Ham Texas | Reply Aff. at para. 168.

3% SeeAT&T Mar. 8 Ex ParteLetter, Attach. D, Final Minutes for February 8, 2000 Change Management
Meeting Process Meeting—Arkansas, Kansas, Missouri, Oklahoma, Texas, at 5-6 (Final Minutes for Feb. 8, 2000
Change Management Process Meeting). During this meeting, SWBT acknowledged that competing carrier joint
(continued....)
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respect to the first issue, AT&T appears to argue that, for purposes of demonstrating compliance
with the requirements of section 271, a BOC must provide a testing environment that is identical
to its production environment. The record indicates, however, that competing carriers are able to
test adequately OSS changes prior to their implementation as long as the testing and production
environments perform the same key functions. In this regard, we note that, although SWBT’s
testing and production environments are not identical, the vast majority of carriers are able to
achieve production status and test new releases without substantial difficulty. Thus, despite any
differences between the testing and production environments, the totality of the evidence indicates
that SWBT'’s testing environment is adequate. We further agree with SWBT that this approach
to managing its testing environment does not harm, but ultimately benefits competing carriers
because it allows SWBT to quickly identify and resolve errors found during té&Sting.

139. As noted above, we find that another notable difference between SWBT's testing
and production environments is that the testing environment does not evaluate the ability of an
order to post to biling. The record further indicates, however, that this practice has not
significantly impeded any carrier’s ability to submit orders, or otheragsess SWBT’s OSS
after the new release has been implemented. The record indicates that there were some problems
associated with the January 15, 2000 rel&s8pecifically, the record indicates that after the
January 15 release was implemented, orders that were pending at the time the release was
implemented failed to post In addition, LVAS, a downstream system, did not properly
populate product tablég. AT&T argues that these problems could have been discovered if
SWBT conducted end-to-end testingg.( testing from order creation to posting to billing).

140. SWBT explains, however, that these problems were not due to its failure to
conduct end-to-end testing environment, but instead occurred because the production system did
not update certain tables in a timely mantieiThe record indicates that corrective measures
were implemented within four days of the release being implem&atéxh the basis of these
findings, we conclude that the problems that occurred in connection with the January 15, 2000
release do not represent a systemic failure in SWBT's ability to prauitkss to its OSS.

(Continued from previous page}
testing goes through service order creation, but not through to billing and provisioning. Final Minutes for Feb. 8,
2000 Change Management Process Meeting at 6.

%7 SeeSWBT Ham Texas | Reply Aff. at paras. 165-69.
%% SWBT Ham Texas Il Reply Aff. at para. 130. For example, in the first change management meeting
subsequent to the implementation of the January 15, 2000 release, Birch noted that it lost a week’s worth of
revenue due to problems with the release. Final Minutes for Feb. 8, 2000 Change Management Process Meeting at
6.

%9 Final Minutes for Feb. 8, 2000 Change Management Process Meeting at 6.

370
Id.

31 SWBT Ham Texas Il Reply Aff. at para. 130.

372 SeeFinal Minutes for Feb. 8, 2000 Change Management Process Meeting at 6.
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Rather, we find that SWBT has convincingly demonstrated that the problems associated with the
January 15, 2000 release were isolad@&binot significantly impede any carrier’s ability to serve
its customers, and should not recur in connection with future releases.

141. We are further encouraged by the fact that SWBT has expressed a willingness to
run a test through to the billing cyclé. Although not decisional to our analysis, we note that
end-to-end testing should provide further assurance that SWBT's testing environment affords
competing carriers an adequate opportunity to assess whether the new release will function as
intended. We emphasize that the adequacy of a BOC's testing environment is a critically
important area for demonstrating compliance with the requirements of section 271. Thus, if the
evidence demonstrates that SWBT's testing environment is inadequate for the purpose of EDI
implementation and release testing, thereby depriving competing carriers of a meaningful
opportunity to compete, enforcement action under section 271(d)(6) may be appropriate.

142. In arguing that SWBT's test environment is deficient, AT&T further claims that
SWARBT fails to provide a standard validation test deck, and that, as a result, competing carriers
must compile new test accounts each time a new release is implefiemafind, however,
that the evidence in the record simply does not support this claim. To the contrary, the evidence
indicates that SWBT provides competing carriers a reasonable opportunity to develop test
transactions that will enable them to determine whether the new release produces expected
results. SWBT points out, for example, that the test plan permits competing carriers to develop
their own test scenarios based upon their own business requirétesWg¢BT further states that,
upon request, it will provide a competing carrier with test scripts that are specific to the new
functionalities it wishes to implemetit. Although SWBT requests that competing carriers
provide information on their test scenarios before new release testing begins, this appears to be a
reasonable method of managing test transactions because it affords SWBT an opportunity to
access whether the appropriate types of accounts are available before testing’ bBUYWRT
further explains that this practice is beneficial because it helps imipgrthe delay that may be
caused when a carrier submits a test order that does not have the required chardtteristics.
Given these findings, which indicate that these practices ultimately benefit competing carriers, we
reject AT&T’s contention that the test deck SWBT offers for the purpose of testing is deficient.

73 In response to concerns raised by competing carriers with respect to the testing environment, SWBT stated
that it would “check into the possibility of running a test through to the billing cyéte.”

37 AT&T Chambers/DeYoung Texas Il Decl. at para. 45.

37> SWBT Ham Texas Il Reply Aff. at para. 132 & Attach. RR (Pacific Bell, Nevada Bell, Southwestern Bell and
Competitive Local Exchange Carrier (CLEC) Joint Release Test Plan Template for Local Service Request (LSR)
Electronic Date Interchange (EDI), Version 3.0, § 2.2 (SWBT/CLEC Joint Release Test Plan)).

37 SWBT Ham Texas Il Reply Aff. at para. 132.

377
Id.

378
Id.
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143. Other than AT&T, the only comments in the record concerning the adequacy of
SWBT's test environment were raised by the Department of Justice. In its evaluation of the
Texas | Application, the Department of Justice noted that competing carriers had complained
about the lack of a stable testing environnmiénfAlthough the Department of Justice opined that
SWBT'’s performance may have been flawed in this area, it stated that it lacked sufficient evidence
to determine the extent to which this, and other issues, may impede competition in thé°future.

It, therefore, recommended that the Commission reserve judgment on thi&'idsnkke the
circumstances that existed with respect to the Texas | Application, we find that there is sufficient
evidence in the instant record to determine whether SWBT's testing environment is sufficiently
stable. Indeed, as noted above, SWBT implemented a new testing environment in November
1999, which, according to SWBT, is much more stable than the testing environment it used prior
to this time?*

(v) Training, Technical Assistance, and Help
Desk Support

144. We conclude that SWBT demonstrates that it provides the technical assistance and
help desk support necessary to give competing carriers nomifistoryaccess to its OSS.
SWBT has created a Local Service Center (LSC) that provides competing LECs with a single
point of contact for issues regarding ordering, billing, and collections related to interconnection
facilities, resold services and UNES.The LSC assigns a work group to each competitive LEC
customer to provide competing LECs with access to service representatives and managers to
handle service requests and any associated issues for pre-order, order aft (Sléngice
representatives in these groups undergo several months of tf&ining.

145. In addition, SWBT's Local Operations Center (LOC) supports the provisioning of
UNESs, interconnection with SWBT’s local network, and resold services as well as any
maintenance and repair functions requested by competing c&trigvithin the LOC there is a

7% Department of Justice Texas | Evaluation at 49-50.
%0 1d. at 51-52.

%L 1d. at 52-53.

%2 SWBT Ham Texas | Reply Aff. at para. 170.

33 SWBT Texas | Application at 25; SWBT Ham Texas | Aff. at 19; SWBT Conway Texas | Aff. at paras 5, 12.
SWBT states that the LSC executes complex transactions that are performed manually for both SWBT retail
customers and competing carriers, as well as other transactions for competing carriers that prefer to use manual
processes. SWBT Application at 25; SWBT Conway Texas | Aff. at paras. 5, 34, 38.

34 SWBT Conway Texas | Aff. at para. 18.

385 SWBT Application at 25; SWBT Conway Texas | Aff. at paras. 6, 25. The LSC has a staff of approximately
600 employeesld.

3¢ SWBT Application at 26; SWBT Conway Texas | Aff. at paras 7, 15. The LOC has 148 employees and is
available to competing carriers 24 hours a day, 7 days a week. SWBT Conway Texas | Aff. at paras. 15-17.
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Customer Action Support Team, (CAST) that provides competing LECs with additional technical
support and assists in the resolution of operational issues pertaining to pre-ordering, ordering,
provisioning, maintenance and O8SSWBT states that it tracks incoming trouble volumes on

an hourly basis that allow it to ensure that the LOC is always adequately Sfaffedddition,

the evidence demonstrates that SWBT trains its carrier-customers on the LSC/s procedures, and
engages in ongoing consultation with competing carriers regarding operational practices and
service issue¥? SWBT has also established an Information Services (IS) Call Center that serves
as the “Help Desk,” answering questions regarding access to SWBT systems and applications and
helping to resolve information technology problefASWBT also SWBT provides extensive

training for competitive LEC employe&Sand provides on-line assistant through its Internet

site®?

146. In view of the foregoing evidence, which demonstrates that SWBT provides
efficient competitors a meaningful opportunity to compete by enabling them to understand how to
implement and use all of the OSS functions available to them, we reject claims that SWBT’s
training, technical assistance and helpdesk support is inadétjudfe.agree with commenters
that a third-party test that includes an evaluation of BOC support organizations and personnel
would provide us with additional assurance that these resources are available and commercially
ready to support competing carriers seeking access to the BOC'’s network. In this proceeding,
however, there is sufficient evidence to evaluate SWBT’s support organizations without the need
for a third party test. Moreover, there is no evidence of poor performance by SWBT’s support
personnel. Nor does the record indicate that SWBT support organizations provioheirghsary
treatment to competing carriers. For these reasons, we disagree with those commenters who
claim that the lack of a third party evaluation of SWBT’s technical assistance and help functions
indicate that SWBT’s section 271 application is deficient.

%7 Competing carriers can contact the CAST through a “hotline” that is operational 24 hours a day, 7 days a

week. SWBT Conway Texas | Aff. at 10.
38 SWBT Conway Texas | Aff. at para 107,

%9 SWBT Application at 25; SWBT Conway Texas | Aff. at paras. 6, 114-117.

390 SWBT Application at 24; SWBT Ham Texas | Aff. at paras. 20-28. The IS call center is open 24 hours per

day, 7 days per weekd.

%91 SWBT offers classes on using its electronic OSS interfaces as well as a free workshop that covers both manual

and electronic ordering processes. SWBT Ham. Texas | Aff. at paras. 370-74; SWBT Auinbauh Texas | Aff. at
paras. 154-170.

392 SWBT Texas | Application at 24-25; SWBT Ham Texas | Aff. at paras&8;alscSWBT Auinbauh Texas |
Aff. at paras. 171-173.

393 Several parties assert that SWBT'’s LSC is inadequately staffed and that the personnel is inadequately trained.

CLEC Coalition Comments at 35-36. Some commenters further argue that the Telcordia test did not adequately
address support organizations such as the Help Desk, and Information Services Call Center. CLEC Coalition
Comments at But seeTexas Commission Evaluation at 46-47 (describing training and documentation.)
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e. Pre-Ordering

147. Based on the evidence in the record, we conclude that SWBT demonstrates that it
provides nondiscriminatorgccess to OSS pre-ordering functions. Specifically, we find that
SWBT demonstrates that: (i) competing carriers successfully have built and are using application-
to-application interfaces to perform pre-ordering functions; (i) competing carriers are able to
integrate pre-ordering and ordering interfacié$;t6 pre-ordering systems provide reasonably
prompt response times; (iv) these interfaces are consistently available in a manner that affords
competitors a meaningful opportunity to compete; and (v) SWBT offers nondiscrimiaatmys
to OSS pre-ordering functions associated with determining whether a loop is capable of
supporting xDSL advanced technologi¥s.

0] Discussion

148. The pre-ordering phase of OSS generally includes those activities that a carrier
undertakes to gather and verify the information necessary to place affo@d&en that pre-
ordering represents the first exposure that a prospective customer has to a competing carrier, it is
critical that a competing carrier is able to accomplish pre-ordering activities in a manner no less
efficient and responsive than the incumb&htMost of the pre-ordering activities that must be
undertaken by a competing carrier to order resale services and UNEs from the incumbent are
analogous to the activities a BOC must accomplish to furnish service to its own customers. For
these pre-ordering functions, SWBT must demonstrate that it provides requesting carriers access
that enables them to perform pre-ordering functions in substantially the same time and manner as
its retail operation®” For those pre-ordering functions that lack a retail analogue, SWBT must
provide access that affords an efficient competitor a meaningful opportunity to cdifidate.
prior orders, we have emphasized that providing pre-ordering functionality through an
application-to-application interface is essential in enabling carriers to conduct real-time

394 As explained below, this does not include an evaluation of new loop qualification obligations under rule 319
that became effective in May, 2008eesection I11.D,infra.

39 see Bell Atlantic New York Ordelr5 FCC Rcd at 4014, para. 12@e also Second BellSouth Louisiana

Order, 13 FCC Rcd. at 20660, para. 94 (referring to “pre-ordering and ordering” collectively as “the exchange of
information between telecommunications carriers about current or proposed customer products and services or
unbundled network elements or some combination thereof”). In prior orders, the Commission has identified the
following five pre-order functions: (1) customer service record (CSR) information; (2) address validation; (3)
telephone number information; (4) due date information; (5) services and feature infornsateBell Atlantic

New York Orderl5 FCC Rcd at 4015, para. 1&&condBellSouth Louisiana Ordefl3 FCC Rcd. at 20660, para.

94; BellSouth South Carolina Ordet3 FCC Rcd. at 619, para. 147.

39 Bell Atlantic New York Orderl5 FCC Rcd at 4014, para. 129.

%97 1d.; see alspBellSouth South Carolina Ordet3 FCC Rcd. at 623-29 (concluding that failure to deploy an
application-to-application interface denies competing carriers equivaezgsato pre-ordering OSS functions).

3% Bell Atlantic New York Orderl5 FCC Rcd at 4014, para. 129.
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processing and to integrate pre-ordering and ordering functions in the same manner as the
BOC*”®

149. Pre-Ordering Functionality We find that SWBT offers requesting carriers access
to an application-to-application interface, DataGate, for the pre-ordering functions that SWBT
provides to itself. The DataGate interface is based on SWBT's proprietary pre-ordering
functionality, and allows competing carriers to acquire pre-ordering information using their own
software programs or applications. SWBT states that it provides competing carriers with access
to all of the necessary technical specifications and documentation for its DataGate iffferface.
The DataGate interface allows competing carriers to perform a wide range of pre-ordering
functions for both resale services and UNEs. Specifically, carriers are able to use DataGate to:
(1) retrieve CSRs; (2) validate addresses; (3) select and reserve telephone numbers; (4) determine
services and features available to a customer; (5) obtain due date availab#éibgg$ loop
qualification information; (7) view a customer’s directory listing; (8) determine dispatch
requirements; (9) retrieve local primary intraLATA carrier (LPIC) and primary interexchange
carrier (PIC) list; (10) access the Common Language Location Identifier (CLLI) for the serving
central office; and (11) verify channel facility assignniént.

150. SWBT also offers access to pre-ordering functions through EDI and CORBA
interfaces, which are based on industry stand&rdBhe availability of these intex€es is
beneficial to competing carriers in Texas and we encourage SWBT to continue to develop them
and promote their use. These interfaces do not form the basis of our decision that SWBT meets
the nondiscrimination requirements for OSS pre-ordering functions, howeeayde SWBT's
evidentiary showing in this proceeding is insufficient to allow such a determination. Although
SWBT offers evidence on the functionality available through EDI and CORBHere is
insufficient evidence to find that, in Texas, these interfaces: (i) can be used in a commercial

39 Seeid. at 4014, para. 13@econd BellSouth Louisiana OrddB FCC Rcd at 20661-67, para. 105.

% SeeSWBT Texas | Application at 82; SWBT Texas | Ham Aff. at para. 53.

91 SeeSWBT Texas | Ham Aff. at paras. 52 and 54. These 11 functions go beyond the seven pre-ordering

functions previously identified by the Commissidbee Bell Atlantic New York Ordelr5 FCC Rcd at 4015, para.
132 (discussing the first seven functions listbdve).

92 SeeSWBT Texas | Application at 82; SWBT Texas | Ham Aff. at para. 68 (explaining that, in addition to

allowing direct acess to DataGate, it is “front-ending” DataGate, thereby providing an interface that can be used
by competing carriers that conforms to existing national standards for EDI and CORBA). According to SBC, this
allows competing carriers to build their interfaces to national standards, while preserving the background
application functionality, data content, and performance standards that SWBT has established for OdtaGate.

93 SeeSWBT Texas | Ham Aff. at paras. 69-Hlt seeAT&T Texas | Dalton/DeYoung Reply Decl. at 16
(explaining that, unlike DataGate, EDI and CORBA do not return certain pre-ordering information — CLLI codes
and NC/NCI information — that issgessary for completing a UNE-P order).
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setting; (i) are stable and reliable; and (iii) provide nondiscriminatory responseimes.

151. With respect to actual commercial usage, SWBT demonstrates that competing
carriers successfully have built their systems to connect with SWBT’s DataGate interface. SWBT
states that at least five carriers are in production in Texas using DataGate for pre-6fdéring.
review of performance data submitted by SWBT confirms that carriers currently are using
DataGate to perform six of the pre-ordering transactions listed d5owhile Telcordia did not
test the functionality of SWBT’s pre-ordering interfat®sye note that the evidence of actual
commercial usage supports SWBT’s claim that these functions are made available to competing
LECs. Moreover, we reject commenters’ claims that SWBT'’s pre-ordering interfaces are
functionally deficient. First, AT&T complains that a particular pre-ordering function — SWBT'’s
telephone number assignment system — has the potential to discriminate against competing
LECs!® AT&T does not claim, however, and the record does not suggest, that such
discrimination actually takesade, and thus we do not conclude competing LECs are denied
nondiscriminatoryaccess to this pre-ordering function. Should we receive evidence of such
discrimination in the future, we shall take appropriate enforcement action under 2&ai(d)(6).

We address commenters’ claims relating to integration and loop qualification information in the
following subsections.

152. Integration. SWBT has demonstrated that its application-to-application interfaces
allow competing carriers to integrate successfully pre-ordering information obtained from the
DataGate interface into the ordering process and the carriers’ back office sYst@&hes.

404 SWBT's performance metrics measure the timeliness and availability only of the DataGate and VeriGate pre-

ordering interfacesSeeSWBT Texas | Dysart Aff. at paras. 95-114.

1% SeeSWBT Texas | Ham Aff. at paras. 66 and 70.

%% S5eeSWBT Aggregated Performance Data, Measurement No. 1 (“Average Response T08& fBre-Order

Interfaces”) at 271-1a. Specifically, the data reflect a significant volume of the following types of pre-order
transactions: retrieve CSRs; validate addresses; select and reserve telephone numbers; determine services and
features available to a customer; obtain due date availability; and retrieve local primary intraLATA carrier (LPIC)
and primary interexchange carrier (PIC) list. The abilitycimeas loop qualification information at the pre-

ordering stage is discussed separately, below.

97 SeeSWBT Texas | Ham Aff. at para. 268 (recognizing that, rather than test the application-to-application

DataGate pre-ordering interface as part of its UNE-P functionality test, Telcordia only looked at the VeriGate
GUI). We note, however, that Telcordia did assess the ability of the DataGate system to handle a high volume of
transactions as part of its capacity t€Seeid. at para. 290.

% SeeAT&T Texas | Dalton/DeYoung Decl. at paras. 104-105 (suggesting that SWBT has the ability to label
some numbers as “available for ILEC” and “available for non-ILEC” and thus would have the ability, if it chose, to
favor its own operations).

99 SWBT also asserts that three carriers, using software developed by third party vendors, have successfully

integrated two other pre-ordering interfaces, EDI and CORBA, with EDI for ordeBagSWBT Texas Il

Comments at 38; SWBT Texas Il Ham Aff. at paras. 27-29, and Att. F and G. There isoboratirrg evidence

in the record (such as commercial usage or statements from these carriers) that these integration efforts have been
successful. Moreover, as noted above, SWBT does not demonstrate that its EDI and CORBA irdésfgcas s
(continued....)
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Commission has explained previously that a BOC with integrated pre-ordering and ordering
functions for its retail operations must provide competing carriers with access to the same
capability. Indeed, we have noted that the inability to integrate raag pbmpetitors at a
disadvantage and significantly impact a carrier’s ability to serve its customers in a timely and
efficient mannef® Thus, in order to demonstrate compliance with checklist item 2, the BOC
must enable competing carriers to transfer pre-ordering information (such as a customer’s address
or existing features) electronically into the carrier's own back office systems and back into the
BOC'’s ordering interface. We do not simply inquire whether it is possible to transfer information
from pre-ordering to ordering interfaces — we assess whether the BOC snabéssful

integration:** We clarify that a BOC has enabled “successful integration” if competing carriers
may, or have been able to, automatically populate information supplied by the BOC's pre-
ordering systems onto an order form (the “local service request” or “LSR”) that will not be
rejected by the BOC’s OSS systems.

153. As an initial matter, we note that our analysis of integration is complicated in this
instance by the fact that SWBT has chosen not to provide “parsed” address information at the
preordering stage, but instead returns this information to competing LECs in an undifferentiated
(or “concatenated”) string of alphanumeric charactérén order to transfer seamlessly the
unparsed address information onto an order, competing LECs must first write a program which
“parses” the undifferentiated string of numbers and words into the specific fields required on the
order form. Because successful parsing is thus a necessary component of successful integration,
we must determine whether SWBT enables carriers to implement a parsing program that allows
the seamless transfer of information from pre-ordering to the ordering*Sta@kcourse, a BOC

(Continued from previous page}
necessary aspects of our pre-ordering analysis. We do not need to rely on SWBT’s assertions regarding EDI and
CORBA, however, because we find that SWBT's DataGate interface may be integrated.

1% See Bell Atlantic New York Ordelr5 FCC Red at 4019, para. 137 (‘[w]ithout an integrated system, a
competing carrier would be forced to re-enter pre-ordering information manually into an ordering interface, which
leads to additional costs and delays, as well as a greater risk of error.”).

1 Seeid. at para. 138 (discussing Bell Atlantic’s evidence that carriers were abletesstully” integrate in a

commercial setting)ee alsoNorldCom Texas Il McMillon/Sivori/Lichtenberg Reply Decl. at para. 14 (conceding
that “CLECs can build some form of ‘integrated’ pre-order and order interface,” but indicating that parsing and
integration difficulties lead to a high reject rate which negates the benefits of integration).

12 5eeSWBT Texas Il Ham Reply Aff. at para. 2¥e alscAAT&T Texas | Dalton/DeYoung Decl. at para. 14.
Specifically, SWBT explains that, in response to a competing LEC’s request for a customer’s information via the
DataGate pre-ordering interface, it returns address information (including street number, apartment number, street
name, thoroughfare type and community name) as a string of numbers and words. Each of these pieces of
information must be populated in separate fields on the LSR, in accordance with the incumbent LEC’s pre-
ordering and ordering business rules. Other information, including the customer name, telephone number and zip
code are returned in a “parsed” format — that is, each sepagagegbinfomation is identified by a particular

code that can be matched to a field on the LSR.

13" Contrary to AT&T’s interpretation of thRell Atlantic New York OrdeseeAT&T Texas | Dalton/DeYoung

Decl. at para. 95, we have not previously stated that a BOC must perform parsing on its side of the interface.
Rather, we consider whether integration has been shown to be possible (or has actually been achieved).
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that provides address information in a parsed format would not need to make this complicated

showing®*

154. We conclude, based on the totality of evidence in the record, that SWBT's
DataGate pre-ordering interface can be successfully integrated with SWBT’s EDI ordering
functions. In reaching this conclusion, we rely primarily on evidence, submitted both by
competing LECs active in Texas and by SWBT, that carriers have been able to successfully
integrate certain pre-ordering and ordering functions in a commercial setting. Specifically, while
several carriers in this proceeding claim to have encountered substantial difficulties in achieving
full, successful integration, the record contains statements from at least two carriers indicating
that they have been able to integrate pre-ordering and ordering functions. We also rely on the
results of a customized third party review conducted in April 2000, in which Telcordia found that
documentation and other information provided by SWBT enabled it to mechanically integrate
address information received in a pre-ordering inquiry into the ordering process. Finally, we
recognize that SWBT has hired GE Global eXchange Services to provide additional technical
assistance relating to integration, free of charge, to any competing LEC that requests this
additional helg™®

155. Interms of commercial usage, SWBT submits that at least two competing LECs,
Sage Telecom and Navigator Telecommunications, have successfully integrated pre-ordering
functions!*® Both of these competing LECs have confirmed on the record in this proceeding that,
by interfacing with SWBT'’s DataGate system, they are able to transfer information received
electronically from SWBT directly into their internal systems and into the ordering process.
Specifically, Sage reports that, using documentation and technical support from SWBT, it has
designed its systems to electronically transfer information contained in the CSR, including address
information, directly onto an ordét. Similarly, Navigator reports that it has developed systems
to electronically transfer information from the CSR to the ordering process, including service and
feature codes, but not address informatiérBecause service address information is not required
for orders that migrate customers from SWBT retail to resale service, this level of integration
apparently allows Navigator to complete orders for resale service with “minimal human
intervention.*”® AT&T apparently also has developed a program that parses address information

4 Indeed, we note that the level of detailed analysis required in this instance waseassany in thBell
Atlantic New York Ordebecause Bell Atlantic returned address information in a parsed foBeatBell Atlantic
New York Orderl5 FCC Rcd at 4020, para. 138.

5 SeeSWBT Texas Il Ham Aff. at para. 15.

1% 5eeSWBT Texas Il Ham. Aff. at para. 3; Sage MarchEx9ParteLetter; Navigator March 38x Parte
Letter. The Texas Commission observed that other competing LECs may have undertaken steps to integrate these
functions, but have not come forwar8eeTexas Commission Texas Il Comments at 6.

17 sSeeSage March 2&x PartelLetter at 1. Sage has been submitting orders via EDI for at least ten months.

18 SeeNavigator March 3Ex ParteLetter at 1; Navigator June Bk ParteLetter at 1.
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drawn from DataGate, and integrates pre-ordering information directly into its ordering
process?® Unlike Sage and Navigator, however, AT&T does not characterize its integration
efforts as a “success.”

156. An analysis of these carriers’ order rejections indicates that they have achieved
substantial success in their parsing and integration efforts. We note that a high reject rate may
indicate that a carrier has not successfully integrated its pre-ordering and ordering functions,
particularly where rejects are attributable to integration or parsing diffictiltiés.this instance,
however, we note that Sage and AT&T have been able to achieve low reject rates — 50 percent
lower than any other carrier using EDI for ordering in TéXaslost significantly, data
submitted by SWBT indicates that, for the past three months, a relatively low percentage of
orders submitted by both Sage and AT&T are rejected for address-related f€a3tiese data
indicate that both Sage’s and AT&T'’s parsing and integration efforts have enabled them to submit
orders that generally survive address edits.

157. We disagree with AT&T that the problems it has encountered in a commercial
setting indicate that SWBT's systems cannot be integrated. AT&T explains that, due to
deficiencies in the documentation SWBT makes available to assist carriers in integrating their
systems, it has had to devote substantial resources to correcting parsing problems onit$ orders.
Specifically, AT&T states that it must take the unnecessary step of carefully pre-screening orders
before they are transmitted to SWBT, and that it must spend an inordinate amount of time and
resources processing and resolving address-related réjebisvertheless, we reject AT&T’s
(Continued from previous page}

19 SeeNavigator March 3Ex PartelLetter at 1. While WorldCom has not provided a clear explanation of its
integration efforts in this poeeding, the Texas @onission noted that WorldCom has previously stated that it has

integrated several fields, including the account telephone nurSleeilexas Commission Texas Il Comments at
6.

20 Although AT&T does not provide a detailed description of the process by which it takes address information
obtained through pre-ordering and completes an order, AT&T does not suggest that it re-types such information,
but instead it has “endeavored to integrate DataGate with its EDI ordering sySeeAT&T Texas |

Dalton/DeYoung Decl. at paras. 92-94. Also, WorldCom confirms that it has integrated certain pre-order fields
(including “account telephone number”), but apparently has not attempted to integrate the address fields and
instead manually re-types therS8eeWorldCom Texas Il McMillon/Sivori/Lichtenberg Reply Decl. at para. 8.

21 We understand that, if a competing carrier places an incorrectly-parsed address on &e.pedsegment of

the address is placed into an inappropriate field) it will result in a reject with an address-related reject code. There
are many other reasons for rejects which have nothing to do with parsing addresses, as evidenced by the hundreds
of reject codes that correspond to the hudreds of mechanized and manual edits in SWBT's orderingSsstems.
SWBT Ham Texas Il Aff., Att. H.

22 SWBT Texas Il Ham Reply Aff. at para. 61 and Att. D-1 (listing carrier-specific reject rates for April 2000).

423 SWBT Texas Il Ham Aff., Att. H (listing the percentage of orders that receive each type of reject code, for

certain carriers and for all carriers in the aggregate).
2% SeeAT&T Texas | Dalton/DeYoung Reply Decl. at paras. 11, 18-23.

42 gedd.
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assertion that SWBT is substantially responsible for its integration diffictiftids an initial

matter, Sage’s commercial experience indicates that successful integration is possible. There also
is evidence in the record that AT&T’s address-related rejects are relatively low, and that some of
AT&T's address-related rejects may be unrelated to parsing profileifisis suggests that,

contrary to AT&T’s assertions, its integration efforts have in fact been successful.

158. In addition to the evidence pointing towards successful integration in a commercial
setting, we also rely on the customized integration test performed by Telcordia. The Texas
Commission explains that Telcordia was retained in April 2000 to review the documentation and
other information available to competing LECs and determine whether this information enables a
competing LEC to parse and integrate information obtained from SWBT’s pre-ordering systems
into the ordering proce$¥. Telcordia reports that it used documentation and other information
obtained from SWBT to develop a program that automatically parsed and transferred information,
including address information, obtained through the pre-ordering process directly onto dh LSR.
We conclude that this supplemental functionality test, performed at the specific request of the
Texas Commission in order to augment the record in this proceeding, provides us with additional
assurance that competing LECs should be able to write a parsing program which enables
integration efficiencies.

159. We disagree with AT&T and WorldCom, who argue that Telcordia’s conclusions
merit little weight in this analysis. AT&T and WorldCom suggest that Telcordia’s test is
unreliable because it did not involve the actual submission of orders, and did not appear to test a
broad range of address scenafibswhile this type of additional testing would certainly have
bolstered Telcordia’s conclusion, and in fact may be critical to another BOC'’s section 271
application, we note that Telcordia’s test does not stand alone in this instance and supplements
evidence of integration in a commercial setffigAT&T and WorldCom also note that Telcordia

2% SeeAT&T Texas Il Chambers/DeYoung Decl. at paras. 48 and 55.

27 5eeSWBT Texas Il Ham Reply Decl. at paras. 21 and 45 (suggesting that address-related rejects also may

result from mismatches between SWBT'’s two internal address databases, PREMIS and CRIS).

428 geeTexas Commission Texas Il Comments at 7 and Att. 5 (“Telcordia Pre-order/Order Integration Analysis”).

2% We note that Telcordia required oral clarification from SWBT on several points in order to complete its work.
SeeTelcordia Pre-Order/Order Integration Analysis at 7. Telcordia “recommend[ed] several improvements to the
documentation so that others will similargceive such clarifition.” Id. SWBT reports that it has already
implemented these documentation changgseSWBT Ham Texas Il Reply Aff. at para. 36.

30 SeeAT&T Texas Il Chambers/DeYoung Decl. at para. 23. Telcordia explains that, while it did not actually

send test orders through the editing processsutally “confirmed that each [address] element was in fact

populated in its correct fieldSeeTelcordia June 13, 20X PartelLetter at 2. Telcordia further explained that it
formulated 20 testing scenarios, and also used different combinations of the elements of an address, to ensure that
the concatenated address information could be parsed corriectly.

31 A comprehensive third party test of integration functions that includes an assessment of the various steps a
competitive LECs would take in order to accomplish integration of pre-ordering and ordering functions would
provide compelling evidence that a BOC's interfaces can be integrated. In this regard, substantial weight may be
given to a test where the tester (i) submits a pre-order querydgives dta from the BOC,; (iii) auto-populates
(continued....)
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tested whether it could integrate address information received \ieDihere-ordering interface
rather than the DataGate interface upon which SWBT relies to demonstrate mnomaisory
access to pre-ordering functiotis.Telcordia subsequently explained, in a submission in this
proceeding, that the task of parsing and integrating address information obtained via EDI is
functionally the same as parsing address information received directly from DatdGAfeethus
find that Telcordia’s evaluation is useful to demonstrate that effective parsing can occur with
respect to information provided by SWBT through its pre-ordering interfaces.

160. As noted above, we base our conclusion that SWBT’s systems can be integrated
on carriers’ actual commercial experiences and Telcordia’s findings. As further evidence that
successful integration can continue to occur in the future, we are encouraged by the recent steps
SWBT has taken in this area. Specifically, we note that SWBT has recently implemented a
programming change which will virtually eliminate address-related rejectsved by competing
LECs on most types of orders. As of May 2000, SWBT no longer requires carriers to populate
the service address fields on orders that convert a retail or resale customer to UNE-P service.
Even the relatively low levels of address-related rejects received by AT&T and Sage should thus
be reduced even further. Although this enhancement occurred after it filed this application, and
therefore is not decisional, it provides assurances that carriers that have yet to attempt integration
should be able to avoid the burden of receiving and processing a large number of address-related
rejects®® To the extent that competing carriers, in the future, present evidence that undermines

(Continued from previous page}

the data into an LSR; and (iv) submits the LSR to the BOC. SWBT itself identified these four key elements of
“integration testing.”SeeSWBT Texas Il Ham Aff. at para. 14 (outlining steps that typically would be taken by a
competitive LEC to accomplish integration of pre-ordering and ordering functions).

32 SeeAT&T Texas Il Chambers/DeYoung Decl. at para. 23.

33 Telcordia explained that “Datagate . . . concatenated address information is similar to the EDI concatenated
values. In both situations, the methodology is the same. The only difference is in the different coding language
used. Telcordia concludes that the programming concept used for the script in parsing EDI files, both non-
concatenated and concatenated values, can also be applied to Datagate . SeffEsléordia June 13, 20X

Parte letter at 2-3see als&SWBT Texas || Ham Reply Aff. at para. 33. We accept Telcordia’s eaptanand

find that, in this limited instance, its findings relating to EDI have relevance in assessing whether information
obtained directly from DataGate can be integrated into the ordering process.

3% S5eeSWBT Texas Il Ham Aff. at paras. 24 —32 and Att. | (SWBXdssible Letter No. CLECSS00-051,

March 29, 2000). For these orders, SWBT will suppress the address edits and itself will populate the service
address contained in the CSR onto competing LECs’ orders. SWBT suggests that this change would have
eliminated 99.8% of AT&T’s address-related rejects in January 2868SWBT Texas Il Ham Aff. at para. 27.

Several commenters have agreed that this change would likely reduce rejects, particularly those associated with
address-related error§eeAT&T Texas Il Reply at paras. 73-74; WorldCom Texas I

McMillon/Sivori/Lichtenberg Decl. at para. 40 (but suggesting that this change may have negative consequences as
well); see alsdSage March 2&x PartelLetter at 2.

% We note that the “TN Ordering” change will not altogether eliminate the need for carriers to parse address
information. SeeWorldCom Texas Il McMillon/Sivori/Lichtenberg Decl. at paras. 35138;seeSWBT Texas Il

Ham Reply Aff. at paras. 81-83 (explaining that WorldCom overstates the instances in which carriers will have to
use addresses). Nonetheless, as noted above, SWBT enables carriers to perform this parsing.
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our finding that SWBT's pre-ordering and ordering systems may be integrated — such as evidence
that they are unable to avoid rejects attributable to inadequacies in SWBT’s documentation or
systems — then we may consider an enforcement action under section 27%(d)(6).

161. Finally, we recognize that SWBT has engaged GE Global eXchange Services
(GXS) as a third party expert to provide high-level consulting advice to competing carriers that
seek to integrate pre-ordering and ordering functigngve believe that GXS may provide
valuable assistance to competing LECs seeking to design or improve their ordering systems to
maximize the functionality offered by SWBT.

162. Interface Response Times and Availabilitye find that SWBT demonstrates that
it provides requesting carriers access to pre-ordering functionality in a manner that allows an
efficient competitor a meaningful opportunity to compete. Specifically, we have held previously
that an interface that provides responses in a prompt timeframe, and is stable and reliable, is
necessary for competing carriers to market their services and serve their customers as efficiently
and at the same level of quality that SWBT provides to t8elVith respect to the timeliness of
pre-ordering responses using DataGate, we note that the Texas Commission established
benchmark standards rather than identifying a retail anafdgi&e accept the Texas
Commission’s determination regarding these time intervals, which were established with input
from competing carriers, and conclude that performance satisfying these benchmarks would
provide competing carriers a meaningful opportunity to compete.

163. Performance data from January 2000 to April 2000 demonstrate that SWBT
consistently satisfies the Texas Commission’s benchmark standards for timeliness of various

3 The Department of Justice described this system enhancement as one of several “significant steps” taken
recently by SWBT talleviate concerns related to pre-ordering and ordering integrefieeDepartment of
Justice June 1Bx ParteLetter at 18.

37 SeeSWBT Texas Il Ham Aff. at para. 15; SWBT Texas Il Ham Reply Aff. at para. 30. SWBT explains that
GXS “is familiar with SWBT’s systems and ordering rules because they have developed an integrated solution for
a CLEC in SWBT's region . . .. GXS has the experience and know-how to evaluate a CLEC’s technological
platform and strategy and provide the CLEC with recommendations to insure sucessful integration.” SWBT Texas
Il Ham Reply Aff. at para. 30.

3% See Bell Atlantic New York Ordelr5 FCC Rcd at 4025 and 4029, paras. 145 and 154.

3% SeeTexas Commission Texas | Comments at 34. For example, the benchmark for responding to DataGate

address verification queries is 4.7 seconds; for requests for telephone numbers, 4.5 seconds; for requests for CSRs,
6.6 seconds; and for PIC information, 28 secor8iseSWBT Texas | Dysart Aff., Att. A at 8-9. We note that
commenters do not argue that these standards are improperly lenient, although AT&T does suggest that a “parity”
comparison would be preferabl8eeAT&T Texas | Pfau/DeYoung Decl. at n.102.
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pre-order inquirie$? Correspondingly, commenters have not argued that SWBT fails to provide
timely responses to pre-ordering inquiries.

164. We further conclude that SWBT's interfaces are available in a stable and consistent
manner, which affords an efficient competitor a meaningful opportunity to compete. SWBT
reports the percentage of time its DataGate interface is available based on its “scheduled available
hours.*** SWBT has satisfied the Texas Commission’s benchmark of 99.5% availability for five
of the last six month¥? The one exception was March 2000, where the DataGate interface was
available 98.5% of the time. While interface outages may substantially inconvenience competing
carriers and harm competition, we conclude that the March performance appears to be an isolated
incident, when viewed against the backdrop of performance that consistently satisfies the Texas
Commission’s benchmark. Moreover, we note that commenters generally do not assert that
SWBT’s DataGate interface is unreliabité.

165. Access to Loop Qualification InformatioWe find that SWBT demonstrates that
it offers nondiscriminatorgccess to OSS pre-ordering functions associated with determining
whether a loop is capable of supporting xDSL advanced technottigiés.discussed above, for
the purposes of this proceeding, we evaluate whether SWBT is in compliance with the regulatory
requirements in place on the date of its section iliid,fand do not consider whether SWBT
complies with the new loop qualification requirements that took effect on May 18;20@Cthis
regard, as in thBell Atlantic New York Ordef°® we will consider whether SWBT provides

0 SeeSWBT Aggregated Performance Data, Measurement No. 1 (“Average Response T08& fBre-

Order”), and Measurement No. 2 (“Response Received Within ‘X’ Second&7}ld\o. 1a to 2d. SWBT has
satisfied the benchmarks for average response time, as well as percent within “X” seconds, for each of seven
DataGate pre-order functions for each of the last six months.

*1 SeeSWBT Texas | Dysart Aff. at para. 111. We note, however, that SWBT does not specify what the hours of

availability for its DataGate interface.

2 5eeSWBT Aggregated Performance Data, Measurement N&®8%“Interface Aailability — DataGate”) at

271-No. 4a (100%, 99.7%, 100%, 100%, 98.5% and 99.7% for November 1999 to April 2000, respectively).

43 AT&T notes that SWBT's performance data would not reflect outages or unavailabilityiofiarlying
databasefrom which DataGate must obtain data. AT&T indicates that such an event occurred in November 1999,
and effectively made it impossible for it to perform pre-ordering functions during the period of cB&ef &T

Texas | Dalton/DeYoung Decl. at paras. 106-108. We do not find that there is evidence to suggest that the
problem of subtending database outage is systemic, however, and conclude that SWBT’s evidence adequately
demonstrates the reliability of its DataGate interface.

44" As we have explained in the prior peedings, because characteristics of a loop, such as its length and the
presence of various impediments to digital transmission, can hinder certain advanced services technologies,
carriers often seek to “pre-qualify” a loop lycassing basic loop makeup information that will assist carriers in
ascertaining whether the loop, either with or without the removal of the impediments, can support a particular
advanced serviceSeeBell Atlantic New York Orderl5 FCC Rcd at 4021, para. 140.

> seesection 111.B,suprg see also UNE Remand Orgd5 FCC Red at 3926, para. 527.

4% See Bell Atlantic New Yark5 FCC Rcd at 4021-22, paras. 140-141.
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requesting carriers equivalent access to the loop qualification functionality that it provides to
itself.

166. SWBT provides three avenues for competing carriers to obtain loop make-up
information. First, SWBT provides carriers real-time electronic access, through the Verigate and
DataGate interfaces, to its database containing “theoretical’ loop make-up information that is
based upon the standard loop design for the longest loop in the end user’s distributitn area.
Second, for actual loop make-up information stored in SWBT’s electronic systems, SWBT
enables carriers to submit requests via fax or email. SWBT explains that its retail representatives
request loop qualification information from SWBT operations via email as‘vdhird, to
access loop make-up information that is not stored by SWBT in an electronic format, competing
LECs may request a manual search of engineering retdrRequests for a manual look-up are
submitted via Verigate or DataGate directly to SWBT’s engineering operations, and no longer
involve SWBT'’s local service center (“LSC”) as an intermediary. Once the manual search has
been completed, the information will bpdated in the mechanized loop qualification system, and
the competing LEC will have the option @fceiving the loop qualification results via email at this
point, or may instead query the mechanized loop qualification system using Verigate or
DataGate?’

167. We find that these mechanized and manual processes provide competing carriers
access to loop qualification functionality in substantially the same time an manner as SWBT'’s
retail operations. Specifically, where loop make-up information resides in an electronic format
within SWBT's systems and is accessible by SWBT’s retail operations, SWBT enables competing
LECs to request access to this information via the same channels as SWBT’s retail ogé&rations.
Where this information resides in engineering records, and is accessible by SWBT'’s retail
operations only via a manual look-up, competing LECs also may request a manual look-up.
Moreover, SWBT'’s performance data reflect that it provides responses to competing LEC
requests for loop information in substantially the same time as for itself. In three of the last four
months, SWBT has returned competing LEC loop qualification requests, on average, in less time
than it takes to respond to requests from its retail operdtions.

7 SeeSWBT Texas Il Brown Aff. at para. 18 and Att. D (SWBT Accessible Letter No. CLECSS00s243);
alsoSWBT Texas Il Cruz Aff. at para. 33 and Att. E at 1 (SWBT Accessible Letter No. CLEC00-062).

48 5eeSWBT Texas | Chapman Aff. at para. 26. We recognize that, as of April 29, 2000, SWBT also began
providingreal-timeaccess via Verigate and DataGate/EDI to this actual loop make-up inform8deSWBT
Texas Il Reply at 17; SWBT Texas Il Cruz Aff. at para. 38.

9 Seed. at para. 37.

40 gedd.

1 SeeSWBT Texas Il Cruz Aff. at para. 33; SWBT Texas | Chapman Aff. at para. 26.

52 SWBT reports that it returned competitive LEC requests for loop make-up information, on average, in 4.34,

2.63 and 1.72 days in February, March and April, 2000, compared to 3.99, 5.39 and 2.15 days for the same
(continued....)
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168. We applaud the Texas Commission’s ongoing efforts in resolving issues emerging
from the Covad/Rhythms DSL arbitration in Texas, including issues relating to access to
information used by carriers at the pre-ordering stage. Specifically, we note that the Texas
Commission is overseeing implementation of the internal “firewall” that SWBT was required to
establish under the Covad/Rhythms Arbitration Award as a means to ensure nondiscriminatory
access to competitively significant informatith.SWBT has submitted several versions of its
“firewall” plan and the Texas Commission has twice instructed SWBT to modify thesé’plans.
Most recently, on June 23, 2000, the Texamf@ssion required SWBT to make two minor
adjustments to its latest “firewall” plan, which the Commission had previously approved on May
8, 2000°® We disagree with Covad's suggestion that full compliance with this aspect of the
Covad/Rhythms Arbitration Award is a prerequisite of satisfying the competitive ché&tklist.
Indeed, in requiring SWBT to make modifications in its June 23, 2000 Order, the Texas
Commission did not indicate that SWBT fails to provide competing carriers equivalent access to
the loop qualification functionality it provides to itself. Rather, this modification indicates that the
Texas Commission is still in the process of ensuring that SWBT “fully satisf[ies] the concerns”
identified in the Covad/Rhythms Arbitration Award. As stated above, the evidence before us in
the instant proceeding demonstrates that SWBT provides namilistoryaccess to its OSS, in
compliance with the statute and our rules.

(Continued from previous page}
requests submitted by its retail operatioSBeeSWBT Aggregated Performance Data, Measurement No. 57
(“Average Response Time for Loop Make-Up Information”) at 271-No. 57.

53 SeeSWBT Texas Il Reply at 18; Arbitration Award, Petitions of Rhythms Links, Inc. and Dieca
Communications, Inc. d/b/a Covad Communications Company for Arbitration of Interconnection Rates, Terms,
Conditions and Related Arrangements with Southwestern Bell Telephone Company, Docket Nos. 20226 and 20272
(Nov. 30, 1999) (“Covad/Rhythms Arbitration Award”); Texas Commission January 27, 2000 Open Meeting
Transcript at 63-67 (Jan. 27 Open Meeting Tr.) (affirming November 30, 1999 decision of Texas Commission
arbitrator).

%54 SeeSWBT May 11Ex ParteLetter at Att. 2; Covad June EX PartelLetter at 2-4.

5> seeCovad June 2Bx ParteLetter at Att. A (mplementation of Docket Numbers 20226 and 20@%8er No.

13, Docket No. 22165 (Texas PUC, June 23, 20Q)n¢ 23 Arbitration Ordé}). In granting reconsideration of

its May 8, 2000 order approving SWBT's firewall plan, the Texas Commission arbitrators explained that the
existing firewall plan “help[s] to ensure competitive neutrality within SBC,” but nonetheless ordered SWBT to
make two minor adjustments: (i) to “explicitly state the restriction of assigning employees to both wholesale and
retail responsibilities”; and (ii) to “explicitly state that the term ‘Competitor Information’ . . . includes any
information eceived from a CLEC, including CLEC customer infiation, that if provided to SWBT'’s retail
operatiors or affiliates, would place SWBT's retail operations or affiliates at a competitive advanhdage.3-4.

456 geeCovad June 2Bx Parteletter at 3.

57 SeeJune 23 Arbitration Ordeat 2;see alsdCovad/Rhythms Arbitration Award at 70 (explaining that the
firewall plan would provide “further assurance that competitively beneficial information is not being passed from
SWBT'’s network provisioning operations to its retail service operations.”).
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f. Ordering

169. In this section we address SWBTSs’ ability to provédeess to its OSS ordering
functions to competing carriers. We conclude that, based on all the evidence in the record,
SWBT demonstrates that it provides nondiscriminasmgess to its ordering systems in
accordance with the requirements of section 271.

(1) Discussion

170. We find that SWBT demonstrates, with performance data and other evidence, that
it provides nondiscriminatorgccess to the key aspects of a BOC'’s ordering systems, as identified
in our prior section 271 ordet¥. Specifically, SWBT has shown that: (i) it is able to return
timely order confirmation and rejection notices; (ii) its systems flow-through a high percentage of
orders without manual handling, at a rate that is comparable overall to the flow-through rate for
its retail services; (iii) the mechanized orders that do not flow-through are handled in a reasonably
prompt and accurate manner; (iv) the mechanized and manual components of its ordering systems
are scalable to accommodate increasing demand; (v) it provides jeopardy notices in a
nondiscriminatory manner; and (vi) it provides timely order confirmation ndfitd&ecause most
of these ordering functions lack a direct retail analogue, our standard of review is to determine
whether SWBT'’s systems and performance allow an efficient carrier a meaningful opportunity to
compete. For those functions of the ordering systems for which the Texas Commission has
identified a retail analogue, we shall assess whether SWBT provides competing carriers with
access to its OSS systems in substantially the same time and manner as it provides to its retail
operations.

(@)  Order Confirmation Notices

171. We conclude that SWBT is providing timely order confirmation to competing
LECs in Texas.The Commission, in prior section 271 orders, has held that the functionality
encompassed by order confirmation notices is a very important element of the ordering process,
and that data demonstrating that they are provided in a timely manner is a key consideration for
assessing whether competitors are allowed a meaningful opportunity to céthpweefind that
SWABT is providing timely order confirmation notices to competing LECs in Texas that use EDI
and LEX for resale and UNE-P ordering. For both types of orders, SWBT has consistently met
the Texas Commission’s standard of returning 95% of confirmation notices within five hours of

5% seeBell Atlantic New York Orderl5 FCC Rcd at 4035, para. 188g also Second BellSouth Louisiana
Order, 13 FCC Rcd at 20677, para. 117.

9 See Bell Atlantic New York Ordelr5 FCC Red at 4035-4039, paras. 163-166.

%0 see idat paras. 163-164 (discussing order confirmation noti€esjond BellSouth Louisiana OrgléB8 FCC

Rcd at 20680, para. 120. In this instance, as iB#ileAtlantic New York Ordeme are not presented with a

retail analogue for order confirmation notices, and thus assess whether the process and performance offered by the
applicant enables an efficient competitor a meaningful opportunity to compete.
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submission of the order (and within 24 hours for complex business oftief$lese data indicate

that, in only one month, April 2000, did SWBT's performance for EDI orders drop below the
benchmark to 94.1 percefit. Because this performance is barely below the benchmark, and
because SWBT had satisfied the standard for the preceding seven straight months, we conclude
that SWBT's performance in this area satisfies the nondiscrimination standard and provides
competitors with a meaningful opportunity to comgéte.

172. We also conclude that SWBT'’s performance with respect to order confirmation
notice timeliness for unbundled loop orders submitted electronically meets the nondiscrimination
requirement. SWBT is required to report its performance in this area separately for orders
submitted via EDI and those submitted via LEX, and also is required to divide loops into those
ordered with a ported number, and those without, and a separate category for xDSL-capable
loops. SWBT’s performance with respect to stand-alone loops has been consistently above the 95
percent benchmark for the last five months, for both the EDI and LEX inteffaddsreover,
the average time to return confirmation notices for stand-alone loop orders generally has been
under two hours for these montfis.The percentage of confirmation notices returned within five

**1 SWBT is required to return 95% of order confirmations (both manually- and mechanically-processed) within 5

hours of order submissior5eeSWBT Texas | Dysart Aff., Att. A at A-13. For the past five monthso@nber

1999 to April 2000), SWBT has returned over 95% of order confirmation notices within five hours for “Residence
and Simple Business” orders submitted via both LEX and EDI, with only one excefgeSWBT Aggregated
Performance Data, Measurement No. 5 (“Percent FQCsit®ed Within ‘X’ Hours — Mechanized”) (Residence

and Simple Business) at 271-No. 5a and 5c. While “Residence and Simple Business” orders include both UNE-P
and resale POTS orders, SWBT has shown that the vast majority of these orders submitted via EDI are for UNE-P.
SeeSWBT Texas | Ham Aff., Att. X-2see als&SWBT Feb. 14£x ParteLetter, Att. 2 (showing that, from

September to Decemb2999, order confirmation timeliness for UNE-P orders ranged from 96.48 to 99.13

percent). Asin New York, complex business orders and loop orders over a certain size (10 lines in New York and
50 lines in Texas) are given a longer processing standard; these orders are relatively low in volume and are not
addressed separately here.

%2 SWBT Aggregated Performance Data, Measurement No. 5, at 271-No. 5c.

%3 The Texas Commission also concluded that SWBT provides timely order confirmation nBéedexas
Commission Texas | Comments at 39-40. Although the Department of Justice expressed concern in the Texas |
proceeding that SWBT'kate-1999 performance on order completion notices appeared to be deteriorating as
volumes increasedeeDepartment of Justice Texas | Evaluation at 38-39, we note that SWBT’s performance has
been satisfactory in this calendar year, notwithstanding considerably heightened order volumes.

4 For Decembel999 to April 2000, SWBT returned 85.8, 96.2, 98.4, 98.1 and 98.8 percent of confirmation
notices on orders for stand-alone loops sumbitted via EDI within 5 hours, with corresponding LEX performance at
97.5, 97.5, 92.9, 98.1 and 97.6 houBeeSWBT Aggregated Performance Data, Measurement No. 5 (“Percent
FOCs Received Within "X’ Hours — Mechanized”) (UNE Lab9) at 271-No. 5b and 5d. Although SWBT's
performance in this area was slightly below the benchmark for EDI in Decé®@@rand for LEX in February

2000, we note that it surpassed the benchmark for four of the other five months for both interfaces, and thus
conclude that the single shortfalls do not appear to reflect a systemic problem.

%> For the months of Decemb&899 to April 2000, SWBT returned order confirmation notices for unbundled
loop orders in an average of 0.9, 1.2, 2.0, 1.4 and 1.4 hours for LEX, and 2.3, 1.6, 1.1, 1.2 and 1.3 hours for orders
submitted via EDI.SeeSWBT Aggregated Performance Data, Measurement No. 6 (“Average Time to Return FOC
(Hours) — Mechanized”) (UNE Loop 1-50) (LEX) at 271-No. 6b, and (EDI) at 271-No. 6d. SWBT's performance
(continued....)
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hours for orders of loops with a ported number also has been generally satisfactory, and has
consistently been near or above the 95 percent benchmark during the last threé®hientiy,

as discussed in more detail below in part V.D, we conclude that SWBT provides satisfactory
performance for xDSL capable loop orders, returning 96 percent of order confirmation notices
within 24 hours for orders submitted via EDI, and 94 percent within 24 hours for LEX &fders.

173. Furthermore, we do not find that SWBT’s order confirmation process itself is
flawed, as urged by several commenters. ALTS/CLEC Coalition, for example, argues that SWBT
sends an unacceptably high volume of jeopardies after sending an order confirmation notice, and
that this is evidence that SWBT'’s systems send order confirmation notices prematurely, before
fully checking on the availability of facilities and due ddf&swWe conclude that there is
insufficient evidence in the record to indicate that SWBT's process is discriminatory. Moreover,
SWBT explains that it uses the same systems to check facilities availability for retail orders as it
does for competing carriers’ ordéfs.Accordingly, we conclude that SWBT'’s system for
returning order confirmation notices allows competing carriers a meaningful opportunity to
compete.

(Continued from previous page}

for these months with respect to order confirmation notices for UNE-P and resale orders averaged 1.2, 1.0, 1.0, 0.6
and 0.6 hours for LEX orders, and 0.7, 0.7, 0.8, 5.6 and 1.4 hours for EDI de@eRWBT Aggregated

Performance Data, Measurement No. 6 (“Average Time to Return FOC (Hours) — Mechanized”) (Residence and
Simple Business) (LEX) at 271-No. 6a, and (EDI) at 271-No.\MBe.note that, considering the loop and UNE-P

orders together, this performance is several hours faster than the average performance reported by Bell Atlantic
(8.48, 8.84, 6.16 and 6.46 hours for loops and UNE-P combined in June to SeptemberB&B3g)antic New

York Order 15 FCC Rcd at 4037, para. 164, n.506. InBak Atlantic New York Ordeme concluded that “Bell
Atlantic’s ability to process nearly all competing carrier UNE orders in under 24 hours, and a majority of such
orders within two hours of submission, provides an efficient competing carrier with a meaningful opportunity to
compete.” Id. at para. 164. We caution that the comparison of performance data between BOCs can be
misleading, because the measurement methodologies, statistical approaches, definitions, and exclusions may vary
in significant ways. In this instance, however, we determine that the comparison is a meaningful one.

%% For the months of Decemb&899 to April 2000, SWBT satisfied the five-hour standard for 77.7, 92.9, 95.0,

95.0 and 94.1 percent of loop with ported number orders submitted via LEX, and 93.2, 98.2, 97.1, 96.4 and 96.1
percent for EDI ordersSeeSWBT Aggregated Performance Data, Measurement No. 94 (“Percent FO€lsed

Within X’ Hours) (Residence and Simple Business With Loop 1-19) at 271-No. 94a anth%eTexas |

Proceeding SWBT explained that its sub-standard performance at the end of 1999, for loops with a ported
number, was attributable to inadequate training and staffing, and would be cured by retraining and reallocating its
workforce.SeeSWBT Texas | Dysart Aff. at paras. 595, 598.

%7 SeeSWBT Aggregate Performance Data, Measurement No. 5.1 (“Percent Firm Order Confirmations Relating

to xDSL-capable Loops Returned within ‘X’ Hours”) at 271-No. 5.1a.
%8 ALTS/CLEC Coalition Texas | Reply at 17.

%9 SeeSWBT Texas | Ham Aff. at para. 151.
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(b) Reject Notices

174. We conclude that SWBT provides competing carriers with timely order rejection
notices in a manner that allows competing LECs a reasonable opportunity to compete. SWBT
provides carriers with two types of rejects: mechanically-generated reject notices, which are
returned over the same interface used to submit the order, and manually-generated rejects, which
are returned via a separate graphical user intetfa@®WBT’s performance data demonstrates
that it consistently has satisfied the Texas Commission’s one-hour standard for timely return of
mechanically-generated reject noti€ésPrompt return of these reject notices by SWBT
minimizes delays associated with order rejections, and enables competing carriers to correct and
resubmit these orders in a timely manner.

175. We also conclude that SWBT’s performance with respect to manually-generated
rejects satisfies the nondiscrimination standard. SWBT has returned manually-generated rejects,
on average, in under eight hours for February, March, and April 2000, and its performance has
shown improvement during this period even as overall order volumes have incYéadés.
recognize that SWBT has satisfied the Texas Commission’s strict five hour standard in this area
only once in the last three months. We nonetheless conclude that SWBT's ability to return
manually-generated rejects in an average of five to eight hours provides efficient competing
carriers a meaningful opportunity to compete, particularly in light of the fact that most rejects are
mechanically-generated and are returned in under arffokinally, we agree with SWBT that
the long average processing time reported in December 1999 and January 2000 do not accurately

470 SeeSWBT Ham Texas | Decl. at para. 147. Errors detected by mechanized edits automatically result in rejects

that are returned electronically via LEX or EDI, while errors detected during manual processing result in
manually-generated rejects returned electronically via the “LASR GUI” interfdce.

"1 For the months of Decemb®99 to April 2000, SWBT reports that the average duration betweeiving

an order and returning a mechanically-generated reject notice ranged from 20 to 28 minutes (0.34 to 0.47 hours)
for orders submitted via EDI — with one exception, March 2000, where the mean time to return was 6.03 hours.
SeeSWBT Aggregated Performance Data , Measurement No. 11 (“Mean Time to Return Mechanized Rejects”) at
271-No. 10-11. SWBT explains that the aberrant performance in March 2000 related only to AT&T's orders and
suggests that the ultimate root cause of the delays was a programming change on AT&T’s side of the interface.
SeeSWBT Texas Il Ham Reply Aff. at para. 104. AT&T has not contested SWBT's explanation, and thus we
have no reason to conclude that this anomalous performance in March 2000 reflects discrimination against AT&T
or a systemic problem with SWBT’s reject natification process.

"2 For the months of Decemb&899 to April 2000, SWBT reports that it returned manually-generated rejects in
an average of 35.65, 28.47, 7.55, 6.41 and 4.93 hours, respecBeel$WBT Aggregated Performance Data,
Measurement No. 10.1 (“Mean Time to Return Manual RejesteiRed Electronally Via LEX/EDI"); see also
SWBT Ham 2 Reply Aff. at para. 36.

73 We thus disagree with AT&T’s contention that SWBT's failure to satisfy the Texas Commission’s strict five-
hour standard proves that SWBT'’s performance is unsatisfacd@sAT&T Texas Il Chambers/DeYoung Decl.

at paras. 101-102. We further note that, while the Texas Commission did not comment on SWBT’s improved
reject processing times in this peeding, it concluded that SWBT'’s reject processing performance was
satisfactory in it exas IComments.SeeTexas Commission Texas | Comments at 25.
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reflect average performance for live orders submitted in those months, and had little or no
competitive impact’*

176. We disagree with several commenters who suggest that SWBT’s reject rate
indicates that it fails to provide nondiscriminatagcess to its ordering systeffisWe note that
the Texas Commission did not establish a reject rate standard, and neither has this Commission
previously engaged in a parity or direct benchmark analysis of a carrier’s overall reject rate. We
have, however, indicated that we will not hold a B&€ountable for rejects that occur for
reasons within a competing LEC’s conttGl.As in theBell Atlantic New York Ordeme note
that order rejections in this instance vary widely by individual carrier, from 10.8 percent to higher
than 60 percerff! We find that such a wide variation in the individual reject rates strongly
implies that the care a competing carrier takes in submitting its orders makes a significant
difference in the rate at which its orders are rejected. In light of this variation, we conclude that
the overall reject rates faced by competing carriers in this instance on orders submitting via the
EDI interface do not appear to indicate flaws in SWBT’s OSS systems or proteésses.

177. Inreaching the foregoing conclusion, we note that some commenters argue that
address-related rejects delay orders and impose additional costs on competing carriers, and are
largely attributable to SWBT. Specifically, competing carriers argue that these unavoidable
address-related rejects can be attributed to two causes: parsing/integration difficulties, and
mismatches between SWBT’s two primary address databases — PREMIS ar® GRI8oted
above, SWBT denies that any address-related rejects are related to parsing/integration difficulties.

47 SWBT provided a detailed analysis of reject notices provided during these months, demonstrating that the long

processing times were largely attributable to a handful of extremely tardy reject notices which related to
“duplicate” orders that had already been filled months earBeeSWBT Texas Il Ham Aff. at para. 36; SWBT
Texas | Conway Aff. at paras. 27-28; SWBT MarchE3X1ParteLetter;see alscAT&T Texas I| Chambers
DeYoung Decl. at para. 104.

7> SeeAT&T Texas Il Chambers/DeYoung Decl. at paras. 85 and 98 (arguing that the combined rejection rate of

30% for LEX and EDI orders in February 2000 is “unreasonable by any standard,” and that even “a rejection rate
of approximately 20 percent is . . . excessive”).

7% See Bell Atlantic New York Ordelr5 FCC Rcd at 4044, para. 1B&cond BellSouth Louisiana Orddg
FCC Rcd at 20673-74, paras. 111-112.

"7 SeeSWBT June 1Ex Parteletter, Att. 1;see alsdlexas Il Ham Reply Aff. at Att. D (listing carrier-specific

reject rates).

4’8 SeeSWBT Aggregated Performance Data, Measurement No. 9 (“Percent Rejects”) at 271-No. 9a. We

recognize that a small portion of trecent decline in ovall and carrier-specific reject rates may be attributable to
SWBT's conversion, in mid-January, of certain “rejects” into “jeopardi€&=eAT&T Texas I

Chambers/DeYoung Decl. at para. 93. We agree with the Texas Commission, however, that the effect of this
change on overall reject rates appears to be miniBa¢Texas Commission Texas Il Comments at 9; SWBT
Texas Il Noland/Dysart Reply Aff. at paras. 73-76.

479 SeeAT&T Texas Il Chambers/DeYoung Decl. at paras. 48 and 58; WorldCom Texas II
McMillon/Sivori/Lichtenberg Decl. at paras. 17 and 41-48.
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SWBT does not dispute, however, that some address-related rejects may be due to discrepancies
between PREMIS and CRI8. Even assuming that some of the responsibility for address-related
rejects may be attributed to SWBT, we do not find that competing carriers have been deprived of

a meaningful opportunity to compete. Indeed, evidence in the record indicates that fewer than

five percent of carriers’ orders are rejected for address-related reasons, which suggests that,
despite any address-related rejects, carriers have been largely successful in submitting their orders.
In view of our finding that reject rates correlate to the care a carrier takes in submitting its

orders, and given that the low level of address-related rejects in Texas does not deprive an
efficient competitor of a meaningful opportunity to compete, we decline to further address

carriers’ numerous and specific claims regarding the nature and scope of address-related rejects in
SWBT'’s systems.

178. We recognize that SWBT and several commenters agree that an order process
enhancement implemented by SWBT in May 2000 — the “TN Ordering” chandleredwce the
number of reject§’ Specifically, this change obviates the need for carriers to list an end user’s
address on orders involving the migration of an end-user from retail or resale to UNE-P service.
This provides us with additional assurances that competing LECs will be able to further reduce
their reject rates and avoid the potentially time-consuming task of resolving address-related
rejects. We note that this enhancement should be particularly beneficial to carriers such as
WorldCom who plan to increase volumes considerably in offering service to the mass*fharket.
Although several carriers have expressed concern that the “TN Ordering” change will shift the
burden of manually resolving database mismatches from competing LECs to SWBT (thus creating
the potential for delays, if SWBT is unable to handle the workload), the evidence in the record
does not indicate that the increased burden on SWBT will be substéntial.

(© Flow-through Rate

179. In prior section 271 orders, the @mission used order “flow-througdti*as a
potential indicator of a wide range of problems that we consider in determining whether a BOC

80 5eeSWBT Texas Il Ham Reply Aff. at para. 45 (referring to the “PREMIS/CRIS mismatch problem” and
indicating that this “problem” may be responsible for certain address-related rejects).

81 SeeSWBT Texas Il Ham Aff. at paras. 24-32; AT&T Texas Il Reply at paras. 73-74; WorldCom Texas |I
McMillon/Sivori/Lichtenberg Decl. at para. 40.

82 We thus believe that WorldCom’s concerns about processing a high level of address-related rejects will not
likely be realized.SeeWorldCom Texas Il Comments at 3; WorldCom Texas Il McMillon/Sivori/Lichtenberg
Reply Decl. at para. 7.

83 SWBT's data indicate that fewer than five percent of all carriers’ orders submitted via EDI are rejected for

address-related reasons, which would include orders rejected due to database mis®eeSWET Texas I
Ham Reply Aff. at Att. H.

84" A competing carrier’s orders “flow-through” if they are submitted electronically and pass through SWBT’s
ordering OSS into its back office systems without manual interven8eeSWBT Texas | Ham Aff. at para. 125;
Bell Atlantic New York Orderl5 FCC Rcd at 4033, n. 488.
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provides nondiscriminatorgccess to its OSE. We have not considered flow-though rates as the
sole indicia of parity, however, and thus have not limited our analysis of a BOC'’s ordering
processes to a review of its flow-through performance data. Instead, we have held that factors
such as a BOC'’s overall ability to return timely order confirmation and rejection notices,
accurately process manually handled orders, and scale its systems are relevant and probative for
analyzing a BOC's ability to provideccess to its ordering functions in a nondistiatory

manner’®® Moreover, we have consistently stated that a BOC is not accountable for orders that
are rejected or fail to flow through due to competing carriers’ mistékes.

180. We conclude that the flow-through rate reported by SWBT indicates that SWBT’s
systems are capable of achieving high overall levels of order flow-thfugpecifically, SWBT
reports a higher than 96 percent flow-through rate for orders submitted vi& BB bther
words, over 96 percent of EDI orders that are designed to flow through, and that are not rejected,
are processed through the ordering systems without manual intervention. Even when considering
all orders (and not just orders designed to flow-through), SWBT demonstrates that a high
percentage of its orders are processed without manual intervéhtion.

181. We disagree with commenters who argue that SWBT’s performance with respect

% See Bell Atlantic New York Ordelr5 FCC Red at 4034, para. 162 (“Flow-through rates . . . are not so much
an end in themselves, but rather are a tool used to indicate a wide range of possible deficiencies in a BOC'’s
0SS.").

8% see Bell Atlantic New York Order5 FCC Rcd at 4034-4035, paras. 161-163.

87 see Bell Atlantic New York Order5 FCC Rcd at 4044, para. 1Becond BellSouth Louisiana OrdéB
FCC Rcd at 20673-76, paras. 111-115.

% We note that SWBT's flow-through rate reflects only those orders that are not rejected, and thus does not alter
our findings regarding reject rates.

%9 SeeSWBT Aggregated Performance Data, Measurement No. 13 (“Order Process % Flow Through”) at 271-

No. 13. We place greater weight on the flow-through capability of SWBT’s EDI interface than we do on the less-
sophisticated LEX graphical user interface because EDI is an industry-standard application-to-application
interface, and thus disagree with AT&T’s suggestion that SWBT should not be allowed to rely primarily on EDI to
demonstrate that it provides nondiscriminatayess to its OSS ordering functiorfSeeAT&T Texas
Chambers/DeYoung Decl. at paras. 108-109. In any case, we note that SWBT’s flow through rate for orders
submitted via the LEX interface has ranged from 87.3 to 92.5 percenédeniber1 999 to April 2000, and

achieved a better-than-parity rate for the past two months. SWBT Aggregated Performance Data, Measurement
No. 13 (“Order Process % Flow Through”) at 271-No.13.

90 several commenters suggest that SWBT's Measurement 13 overstates its actual flow-through rate and that the

measurement should be viewed with respeatitordersand not jusbrders designed to flow througtseeAT&T

Texas 1 Dalton/DeYoung Decl. at paras. 154-155. Even under such a “total” flow-through approach, however, we
note that SWBT’s OSS flow through a high percentage of ordensited via EDI: for the months of August to
December1 999, for example, an average of 84 to 97 percent of all service orders submitted via EDI were able to
flow through the ordering systems without manual intervention. SWBT Texas | Ham Aff., Att. X; SWBT Texas |
Ham Reply Aff., Att. F.
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to flowing through UNE loop orders is inadequdteWe recognize that additional data

submitted by SWBT confirms that UNE loop orders flow through at a considerably lower rate

than UNE-P or resale orders submitted via EDI. As noted above, however, the Texas
Commission established a method of comparing retail and competing LEC flow-through rates in
the aggregate (combining all resale and UNE orders), and SWBT has satisfied this level of
performance. While we may conclude that failure to provide parity or benchmark performance

for a single sub-category of service constitutes a failure to provide nondiscrimiaatess to

OSS, we do not find this to be the case here with respect to flow-through. As we have stated in
prior section 271 orders, a BOC'sllp to return timely order confirmation and rejection notices,
accurately process manually handled orders, and scale its systems is more relevant and probative
for analyzing the BOC'’s ability to provideccess to its ordering functions than a simple flow-

through analysis. Indeed, as explained in this section, the record before us supports a finding that
SWABT is able to perform these key ordering functions in a timely and accurate manner. We thus
find that the relatively low flow-through rate for UNE-loop orders is not, in itself, an indication

that competing carriers are denied nondiscriminaagogss to SWBT's ordering systems and
processes.

182. Several competing LECs assert that manual order processing by SWBT, including
the manual creation of service orders, can inject errors into the process which causes delays and
may lead to provisioning errof¥. Although SWBT does not provide performance data regarding
the accuracy of orders created and handled manually by S#/@fidence in the record indicates
that SWBT has procedures in place to ensure the accuracy of these manual pfédesses.
addition, Telcordia concluded that SWBT employs a “comprehensive approach for the detection
and analysis of manual data entry errors, with a goal of reducing manual data entry€rites.”
also note that the performance data concerning trouble reports within 10 or 30 days of installation
suggests that SWBT is provisioning orders accurdtelyhus, while some commenters allege
generally that orders are provisioned inaccurately, the evidence does not support a conclusion that
such inaccuracies are attributable to processing errors by SWBT personnel. Moreover, we

91 SeeAT&T Texas | Comments at 67.

92 SeeCLEC Coalition Texas | Tidwell/Kettler Aff. at para. 22.

93 SWBT'’s PM 12 (“Mechanized Provisioning Accuracgjcludesnechanized orders that were entered

manually into SWBT’s ordering systems, and no other measurement picks up these orders that did not flow
through. SeeSWBT Texas | Application, Appendix C, Tab 1815 at 54. In any case, we note that SWBT's
performance regarding fully-mechanized orders has generally been better thanSee8WBT Aggregated
Performance Data, Measurement No. 12 (*"Mechanized Provisioning Accuracy”) at 271-No. 12. While SWBT's
performance slipped noticeably in February and March 2000, SWBT has provided better than parity performance
on this metric for all other months since August 1999, and achieved 99 percent accuracy in Aptid 2000.

9% SeeSWBT Texas | Conway Reply Aff. at paras. 18-19 (explaining internal processes that monitor individual
employees’ processing errors).
9 Telcordia Final Report, Sec. 4.5.4.5.

9 Seesection V.B.1.g.infra.
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recognize that SWBT demonstrates a high overall flow-through rate, which necessarily means that
relatively few mechanically-submitted orders will fall out for manual processing. Where an
applicant is unable to demonstrate a high flow-through rate, and thus manual processing of
mechanized orders is more common, we may require more extensive data with respect to this
issue.

183. Finally, we disagree with commenters’ contentions that, notwithstanding the
relatively high flow-through rates and low overall level of manual processing, SWBT’s OSS will
be unable to accommodate reasonably foreseeable increases in commercial order volumes. We
note that Telcordia tested the capacity of SWBT’s OSS systems in July 1999 and determined that
SWBT could handle projected first quarter 2000 voluffie3his conclusion is generally
supported by SWBT’s performance data, which indicates that SWBT has maintained on-time
performance for key functions notwithstanding steadily-increasing daily order voRtinwe.
recognize, as AT&T points out, that SWBT employed a policy in January and February 2000 of
manually processing only 500 of AT&T’s orders per hBuWe reject AT&T’s assertion,
however, that this policy indicates that SWBT is unable to handle reasonably foreseeable
commercial order volumes. Indeed, SWBT explains that it instituted this policy in direct response
to actions taken by AT&T. Specifically, for several days in January and February 2000, AT&T
altered its normal practice of submitting orders on a real time basis, and instead saved its orders
and submitted them all at once — thus sending more than ten times its order volume in a single
hour.”® SWBT states that, although AT&T’s practice did not cause its systems to falil, its ability
to process orders “efficient[ly]” was imped&d. There is no evidence in the record indicating that
SWBT's policy has impeded any carrier’s ability to compete. Moreover, we note that AT&T no
longer uses the ordering practice that triggered SWBT's p8licye thus find that SWBT’s
policy for processing AT&T’s orders, under these circumstances and in light of these findings,
was a reasonable method of ensuring that its ability to provide nondiscrimiaatess to all

97 Telcordia concluded that SWBT’s major OSS systems had the capacitytiatetsf the test to process

projected first quarter 2000 volumes, or 220,000 orders per month. Telcordia Final Report at 105-131. As part of
this test, Telcordia also concluded that SWBT'’s systems could handle a “peak” volume of 2,000 orders per hour.
Telcordia Final Report at 130.

9% See generallySWBT Aggregated Performance Data, Measurement No. 13 (“Flow Through”) at 271-No. 13

(indicating that competing LEC orders submitted via EDI and LEX more than doubled between January and April
2000);see also, e.g., ict 271-No. 5¢c and 5d (timely order confirmation notices), 271-No. 10.1, 11.1 (improving
performance for returning manual reject notices).

9% SeeAT&T Texas Il Chambers/DeYoung Decl. at paras. 146-151; AT&T Texas | Dalton/DeYoung Reply
Decl. at paras. 52-53. SWBT explains that it no longer applies this limitation to AT&T'’s oBlEeSWBT
Texas Il Ham Reply Aff. at para. 94.

°% According to AT&T, it decided to submit all of its orders in once- or twice-daily batches to allow for a final
internal due date “check point” that “ensure[s] that its outbound EDI files contained valid due dates.” AT&T
Texas | Dalton/DeYoung Reply Deelt para. 53 and Att. 25ge als&SWBT Texas | Ham Reply Aff. at para. 121.

%L |d. at paras. 117-118.

92 SWBT Texas Il Ham Reply Aff. at paras. 93-94.
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competing carriers is not impaired, and is not a basis for finding that SWBT's OSS is not scalable.
(d)  Jeopardy Notices

184. We conclude that SWBT provides “jeopardy” notices.(notice that a service
installation due date will be missed) to competing carriers in a nondiscriminatory manner. SWBT
provides two types of jeopardy notifications to competing carriers. First, SWBT provides
mechanized jeopardy notifications to competing carriers via LEX or EDI if it determines, after a
service appointment is scheduled, that the necessary facilities are unavailsh¥BT explains
that this “no facilities available” jeopardy notice is the only type of jeopardy notification it
provides within its retail operations. SWBT provides a second type of electronic jeopardy
notification in certain instances other than “no facilities available,” and sends these notices over a
web-based GUI. SWBT explains that these GUI jeopardies include, for example, instances where
a dispatch technician is unable to access an end user’s property or discovers that additional
driving instructions are needé&d. SWBT states that there is no retail equivalent for this second
type of jeopardy notice.

185. We conclude that SWBT provides “no facilities” jeopardy notices to competing
carriers and to its own operations in the same time and manner. SWBT demonstrates that it
utilizes the same databases and returns the notices real-time using the electronic ordering interface
used to submit the ord&. Commenters do not provide any indication that these “no facilities”
electronic jeopardy notices are not created and returned promptly after SWBT determines that
facilities are unavailable. We also conclude that SWBT's process for returning other jeopardy
notifications via GUI provides efficient carriers with a meaningful opportunity to corfffieiée
disagree with carriers who suggest that flaws in SWBT'’s jeopardy process — specifically, that too
many orders receive jeopardies and that jeopardies are sent too late in the ordering process — deny
carriers a meaningful opportunity to comp&teFirst, the record does not support carriers’
claims that SWBT returns an unreasonably high number of jeopardy notifications. SWBT has
submitted data indicating that less than five percent of all carriers’ orders result in the issuance of
jeopardy notice®® While we recognize that jeopardies may lead to delays in the ordering
process, the record does not indicate that competing carriers’ customers feel the impact of such

°%3 SeeSWBT Texas | Ham Aff. at para. 151.
% Sedd. at para. 152; SWBT Texas | Conway Reply Aff. at para. 22 and Att. B.

°% SeeSWBT Texas | Ham Aff. at para. 151.

°% SWBT explains that its process for returning these “GUI” jeopardies was introduced last year, and has been

amended through the change management proBesid. at para. 152; SWBT Texas | Conway Reply Aff. at
para. 22. As noted above, there is no analogdas peocess for returning these “GUI” jeopardy notices.

%7 SeeAT&T Texas | Chambers/DeYoung Decl. at para. 112; WorldCom Texas Il Sivori/Lichtenberg Decl. at

paras. 58-65.
°% SeeSWBT Texas Il Noland/Dysart Reply Aff. at para. 74 and Att. N (showing that the number of jeopardies
as a percentage of orders (LSRs) ranged from 3.2 to 5.2 percent in January to March 2000).

95



Federal Communications Commission FCC 00-238

delays in Texas. Moreover, SWBT is held accountable, through its performance measurements,
for instances where SWBT-caused jeopardy situations result in missed due dates. As discussed
below in section V, SWBT misses fewer due dates for competing LECs than it does for its own
retail operations, across almost all categories of service.

186. Carriers also contend that SWBT's “GUI” jeopardies include errors that should
have been identified earlier in the ordering process, before an order confirmation notice is
returned and before a due date is establisfied/e note, however, that many of the “GUI”
jeopardies reflect circumstances that could only be detected at the provisioning stage — such as a
situation where a technician is unable to access the end user’s premises, or requires additional
driving directions. Moreover, we agree with SWBT that carriers may seek process changes to
implement additional up-front edits, where possible, to reduce the number of jeopardies received
by competing LECS"’

(e) Completion Notices

187. We conclude that SWBT provides order completion notification in a
nondiscriminatory mannét. In this case, SWBT has not indicated whether it provides
completion notification information to its retail operations. The Texas Commission did not
identify a retail analogue, but instead established a benchmark against which SWBT’s
performance in this area is to be compatédVe accept the Texas @mission’s approach and
will assess whether SWBT provides completion notification sufficient to allow an efficient
competitor a meaningful opportunity to comp&teWe have recognized that such a notice can
play the crucial role of informing the carrier that it can begin billing the customer for service and
addressing any maintenance problems experienced by the cuStoifies. timely provision of

°%9 SeeAT&T Texas Il Chambers/DeYoung Decl. at para. 112; WorldCom McMillon/Sivori/Lichtenberg Reply
Decl. at para. 60.

*1% SeeSWBT Texas Il Ham Reply Aff. at paras. 76-78.

> An order completion notice informs a competing carrier that SWBT has completed the installation of the
service requested by the particular ord&eeOSS Appendix for adtonal details of the SOC process.

*12 SeeTexas Commission Texas | Comments at 40 (benchmark for PM 7); SWBT Texas | Dysart Aff., Att. A at

A-16 (benchmark for PM 7.1).

*13 In the Bell Atlantic New York Section 271 preeding, Bell Alantic represented that it did not provide
completion notification to its own retail representatives, and the New York Commission concluded that order
completion notification lacks a retail analogugee Bell Atlantic New York Ordelr'5 FCC Rcd at 4052, para. 187,
n.591. Accordingly, rather than assess whether Bell Atlantic provided order completion notification in
“substantially the same time and manner” as it provides such information to its retail operations, we assessed
whether Bell Atlantic provided completion notification sufficient to allow an efficient competitor a meaningful
opportunity to competeSeeid. To avoid uncertainty on this issue in future applications, we strongly urge
applicants to indicate whether they provide completion information to their retail operations.

14 See idat 4052, para. 187 (“Until the competing carriezeives a completion notice, the carrier does not know

that the customer is in service, and cannot begin billing the customer for service or addressing any maintenance
problems experienced by the customer.”).
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such notices thus can directly impact a competing carrier’s ability to serve its customers at the
same level of quality that SWBT provides to its retail customers.

188. We base our finding that SWBT provides sufficient order completion notification
on SWBT's provision on “Service Order Completion” notices to competing carriers. The Texas
Commission established a performance standard requiring SWBT to return 97 percent of
completion notices within one day of work completithSWBT has satisfied this standard for
each of the last three months for orders submitted viaEBWBT’s performance for LEX
orders has not met the Texas Commission’s standard for these months, but has been improving
and was only 0.2 percent below the benchmark in April 280Moreover, considering EDI and
LEX orders together, SWBT's performance exceeded 97 percent in April 2000. Based on the
level of overall performance, and the steady improvement in LEX performance, we agree with the
Texas Commission that SWBT's provision of completion notices allows competing LECs a
reasonable opportunity to compéte Finally, although AT&T argues that SWBT's performance
with respect to AT&T’s UNE loop orders is lower than these aggregate figures, we do not find
that this demonstrates a systemic problem with SWBT’s OSS or that competing carriers are
denied a meaningful opportunity to compéte.

() Other Issues

189. LIDB. We conclude that SWBT enables carriers to update customer information
contained in SWBT’s Line Information Database (“LIDB”) in substantially the same time and
manner as its retail operationslDB contains end user information that is used to enable calling
card and collect calls, information used for branding operator and directory assistance calls, and
also customers’ interLATA and intraLATA PI®. SWBT provides carriers two ways to update
LIDB records: first, a carrier may use the initial LSR requesting service to trigger a LIDB
update; and second, where a carrier must update LIDB records for an existing customer, updates

°1> SeeSWBT Texas | Dysart Aff., Att. 2 at 16.

>1® For the months of Decemb&899 through April 2000, SWBT returned 97.1, 98.2, 98.6, 97.2 and 98.7 percent
of SOCs within one day of work completion for orders submitted via EDI. SWBT Aggregated Performance Data,
Measurement No. 7.1 (“Percent Mechanized Completions Returned Within 1 Day of Work Completion”) at 271-
No. 7.1.

> For the months of Decemb&899 through April 2000, SWBT returned 87.5, 91.1, 92.9, 95.5 and 96.8 percent
of SOCs within one day of work completion for orders submitted via LEX.

>18 SeeTexas Commission Texas | Reply at 25-26.

°19 SeeAT&T Texas Il Chambers/DeYoung Decl. at para. 118 (indicating that SWBT returned completion
notices within one day of completing its UNE loop orders only 80 percent of the time in January and February
2000).

°20 5eeSWBT Texas | Rogers Aff. at para. 59.
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may be batched and submitted to SWBT via one of two electronic intetfaces.

190. WorldCom asserts that SWBT'’s “LSR” process for updating carriers’ LIDB
records is flawed. Specifically, based on its initial experience in sending live orders, WorldCom
reports that SWBT consistently fails to complete the LIDB updates in a prompt and accurate
manner’?> While we share the concern expressed by the Department of Justice on tRidvssue,
conclude that the record does not support a finding that SWBT fails to provide a mechanism for
updating LIDB records in a nondigninatory manner. As an initial matter, we note that there is
no indication that these particular LIDB updating errors actually harmed WorldCom’s customers
in any way>** Furthermore, SWBT explains that the delays and incorrect updates identified by
WorldCom were caused by a particular type of manual error committed by SWBT per§onnel.
SWABT states that it has resolved this problem, having retrained its LSC representatives and
implemented other safeguards to protect against a recurrence of these rifstaleeeely on
SWBT's assertion that it has correctly identified the root cause of this problem, and thus expect
that the changes SWBT has implemented remedy the problem and essentially eliminate errors in

°?L SeeSWBT Texas | Rogers Reply Aff. at para. 20. SWBT implemented the process allowing competing

carriers to update an end user’s LIDB records through the initial order establishing service on January 15, 2000.
Id. We conclude that this new process adequately addresses carriers’ assertions that SWBT’s system used to be
discriminatory, because carriers may now update new customers’ records promptly at the time of the order, and no
longer need to submit the same customer information twice (once on the LSR and again to updat&é¢¢DB).
WorldCom Texas | McMillon/Sivori Decl. at para. 83; CLEC Coalition Texas 1 Tidwell/Kettler Decl. at paras. 86-
89.

°22 SeeWorldCom Texas Il McMillon/Sivori/Lichtenberg Decl. at paras. 66-73 (reporting that it had found LIDB

processing errors for 19 orders, out of a sample of 60); WorldCom Texas Il McMillon/Sivori/Lichtenberg Reply
Decl. at paras. 26-40 (reporting that it had found LIDB processing errors for 157 orders, out of an additional
sample of 360). Most of the “errors” identified by WorldCom were instances where the customers’ LIDB records
contained the wrong intraLATA and/or long distance carrier (“PIC”). In some cases, WorldCom was denied
access to its customers’ LIDB records, indicating that SWBT had failed to promptly transfer “ownership” of the
records. Id.

°%3 geeDepartment of Justice June ES Parteat 18-19.

°2* SWBT indicates that end users are not affected by this particular LIDB problem — delays in updating “PIC”

information, which lists the customer’s long distance carrier. Specifically, SWBT explains that the “PIC” listed in
LIDB has no impact on an end user’s service, and WorldCom has not disputed this contention or otherwise alleged
that their customers have been impacted by incorrect “PIC” updaeeSWBT Texas Il Rogers Reply Aff. at

paras. 7-8; WorldCom Texas Il McMillon/Sivori/Lichtenberg Reply Decl. at paras. 35-38. WorldCom has also
suggested that errors in updating another LIDB field (the “Account Owner” Gield)l cause their customers to

receive incorrect branding on directory assistance and opesadigriut alleges only three instances in which this
actually has occurredSeeWorldCom Texas Il Comments at para. 72. We agree that incorrect branding can harm
competing carriers, but the record does not reflect that this problem actually has affected competition in Texas.

°% gpecifically, SWBT explains that certain service representatives “contrary to [SWBT's] processes failed to type

the Toll File Guide portion (referred to as the “N” order) of the competitive LEC’s request in a timely manner. As
a result, the portions of the LIDB record which are updated based on the Toll File Guide order also were not
updated in a timely manner3eeSWBT Texas |l Noland/Dysart Aff. at para. 88.

°% Seeid. at paras. 87-92.
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processing LIDB updates. If a carrier were to demonstrate, in the future, that SWBT continues
to cause LIDB records to be updated incorrectly or late, and that
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these problems are competitively harmful, SWBT may be subject to enforcement action under
section 271(d)(6"’

191. Posting ProcessWe also conclude that SWBT “posts” competing LECs’ orders
to its biling systems in a manner that gives efficient competitors a meaningful opportunity to
compete. This “posting” process involves establishing the end user’s new billing relationship and,
for orders involving the transfer of an existing customer from SWBT to a competing carrier, it
also involves terminating the existing billing relationship. The Texas Commission has established
a performance metric to measure the percentage of competing carriers’ orders posted to SWBT'’s
billing systems prior to the competing carrier’s next bill period, and compares SWBT'’s
performance in this area for competing carriers to its performance in posting orders on the retail
side®® According to the performance data, SWBT has consistently posted over 98 percent of
carriers’ orders to its biling systems in time for the next billing cy/él&Vhile commenters note
that SWBT’s performance was slightly out-of-parity in the first two months of this year, they do
not establish that the slight difference reflected in the performance data is competitively significant
or reflects a systemic problem in SWBT’s OSSWe thus conclude that SWBT provides
nondiscriminatory performance in this area.

192. Several carriers nonetheless complain that double biling has occurred in isolated
instances, and that they are harmed by such billing mistdk&se Commission previously has

*2" Finally, we disagree with WorldCom’s contention that the process for updating existing customers’ LIDB
records is discriminatorySeeWorldCom Texas | Comments at 4, 14-17; WorldCom Texas |
McMillon/Sivori/Lichtenberg Reply Decl. at paras. 30-32g alsAAT&T Texas | Dalton/DeYoung Reply Decl. at
n.6. WorldCom has not demonstrated that the GUI process offered by SWBT is unreasonably burdgresome or
sediscriminatory, and we conclude that this process provides carriersosgibsato LIDB in substantially the

same time and manner as SWBT provides for itself.

°? SeeSWBT Texas | Dysart Aff. at 521 and Att. A at A-28. While this performance data provides some

indication that SWBT’s systems post completed orders to the billing systems in a timely manner, it does not reflect
how long (.e., how many days) it takes most orders to post. We note with approval that SWBT has committed to
implement a performance measurement that tracks the average time it takes to post all orders. Such a measure was
implemented recently by Bellthantic in New York. SeeBell Atlantic-New York Authorization Under Section 271

of the Communications Act to Provide In-Region, InterLATA Service in the State of NeRil¥ddk. EB-00-IH-

0085, Acct. No. X32080004, Order and Consent Decree.

°2% SWBT's data for the last five months indicate that it posts an average of 98.15 percent of competing carriers’

orders within the correct billing period, compared to 98.95 percent of its own orders. SWBT Aggregated
Performance Data, Measure No. 17 (“Billing Completeness”) at 271-No. 15, 16, 17.

*% See, e.gAT&T Texas Il Chambers/DeYoung Reply Decl. at para. 74-77.

3L AT&T explains that it reviewed a sample of six orders that had posted late in August 1999 and found that, for
all six, the customereceived a SWBTilh after the order completion dat&eeAT&T Texas | DeYoung Decl. at

paras. 193-196. Itis unclear whether such situations were examples of “double billing” for the same time period
or, as suggested by SWBT, were simply cases involving a final SWBT bill covering a prior period before the end
user switched carriersSeeSWBT Texas | Locus Reply Aff. at paras. 10-13. In the end, the evidence presented in
the record does not indicate that SWBT's process of updating its billing systems, or its overall performance in this
area, deprives an efficient competitor a meaningful opportunity to compete.
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found that double billing, which results from failure to terminate promptly the BOC’s existing
billing relationship, is compelling evidence that a BOC’s OSS for ordering and provisioning of
wholesale services is not operationally reathy§WBT has established procedures for
automatically updating itsilling systems — and manual processes to attend to orders that do not
update properly*® The Texas Commission concluded that SWBT has adequate billing processes
in place which mimize the likelihood of double billing”* While we do not discount the potential
harm of double-billing on affected customers, there is insufficient evidence of double billing in this
instance to indicate that SWBT’s systems process for updatindini tecords is discriminatory.

193. Loss Notification ReportsAT&T also reports that it recently has discovered
instances in which SWBT fails to provide timely “loss notification reports,” which signal
competing carriers that a customer has migrated to anothe’LRT&T explains that this
failure caused it improperly to continue billing 99 customers in M0 who apparently had
switched to back to SWBT or to another LEC. We note that AT&T is entitled to receive these
loss notification reports pursuant to its interconnection agreement with SWBT, which sets out in
detail the procedure by which AT&T is able to request these repoighile we recognize that
failure to provide loss notification reports may impact customers and impede a competitive
carriers’ ability to compete, we also recognize that AT&T does not indicate whether it has
registered to receive these reports as necessary under the interconnection agreement. There is
thus no basis for finding that SWBT has failed to follow the loss notification procedures contained
in its interconnection agreement, or is otherwise at fault for these missing loss notification reports.
Also, because no other carrier suggests that SWBT fails to provide these notices, there is nothing
to suggest that this is a systemic problem. We reject AT&T’s claim, then, that these
circumstances warrant a finding that SWBT has failed to provide nondiscrimiaataays to its
OSS.

g. Provisioning

194. In this section we conclude that, overall, SWBT provisions competing LEC
customers’ orders for resale and UNE-P services in substantially the same time and manner as it
provisions orders for its own retail custom&fsConsistent with our approach in prior section

°%2 Ameritech Michigan Orderl3 FCC Rcd at 20618, para. 203.

°%3 SeeSWBT Texas | Locus Reply Aff.. at paras. 10-13; SWBT Texas | Conway Aff. at para. 55 (describing the
specialized “Error Response Team” which focuses solely on clearing errors on orders that have been completed but
fail to post to billing. SWBT explains that this team prioritizes its work by age of the error and bill dates.).

°34 Texas Commission Texas | Comments at 43.
°% SeeAT&T Texas Il Chambers/DeYoung Reply Decl. at paras. 78-82.

>% SeeSWBT Texas | Application, App. B, Tab 60 (SWBT/AT&T Interconnection Agreement) at Att. 5, sec. 7
(loss natification reports associated with resale services) and Att. 10, sec. 7 (loss notification reports associated
with UNES).

>37 We discuss loop provisioning belov&eesection V.D. jnfra.
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271 orders, we examine SWBT's provisioning processes, as well as its performance with respect
to provisioning timeliness.g., missed due dates and average installation intervals) and

provisioning quality ite., service problems experienced at the provisioning stdg&ye note,

however, that SWBT'’s electronic processes for provisioning UNE-P orders may falter when
handling orders that contain address-related discrepancies that are not resolved by SWBT’s front-
end edits. SWBT concedes that mismatched addresses can disrupt the normal order process flow,
but indicates that its process for manually catching and correcting such errors are adequate to
minimize the occurrence of service outage. We note that customer-affecting problems arising
from these address discrepancies appear to be rare, and conclude that these process failures,
standing alone, do not warrant a finding that SWBT fails to provide nondiscrimirzatoggs to

its provisioning functions.

195. Provisioning ProcessesBased on the evidence in the record, we conclude that
SWBT demonstrates that it provides nondiscriminagmgess to its provisioning processes.
Specifically, we find that SWBT provides competitive LECs and its retail operations with
equivalent access to information on available service installationdatésr orders that do not
require a dispatch technician to complete, SWBT asserts that it makes available the same set of
standard provisioning intervals for competing carriers and its retail representati{Rispatch”
orders, on the other hand, are routed to SWBT's provisioning systems and assigned a technician
in the same manner as SWBT retail orders requiring a techrficisive also find that SWBT’s
processes provide requesting carriers with the same level of confidence as its own retail
operations that the due date promised to customers will be the actual due date that the BOC
assigns to the order when it is processed.

196. We conclude that SWBT provisions orders for resale “POTS” and “specials” to
competitors in substantially the same time and manner that it provisions equivalent orders to itself.
Specifically, SWBT provides performance data showing that it provisions resale service at parity
with its own retail operations. First, SWBT demonstrates that it misses fewer competitive LEC
customer appointments for installing resale POTS and special services, and provisions such
service within equivalent average intervals, compared to appointments and service for its own
retail customers®® Second, SWBT demonstrates that the quality of installations provided to

°% SeeBell Atlantic New York15 FCC Rcd at 4058, para. 196.
*% SeeSWBT Texas | Ham Aff. at para. 187.
>0 Seeid.

> Sedd.

>¥2 Seeid. at para. 189 (noting that SWBT changed the “Customer Desired Due Date” field on the FOC on only

3.67% of orders in October 1999).

>3 For timely provisioning of “Resale POTS” orders, we consider the following measurements: SWBT
Aggregated Performance Data, Measure Nos. 27-01 to 27-04 (“Mean Installation Interval”) (POTS — Resale) at
271-No. 27ajd., Measure Nos. 29-01 to 29-04 (“Percent SWBT Caused Missed Due Dates”) (POTS — Resale) at
271-No. 29-a. For timely provisioning of “Resale Specials” orders, we considered primarily the following
measurements: SWBT Aggregate Performance Data, Measure Nos. 43-01 to 43-08 (“Average Installation
(continued....)
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competitors’ customers is very close to parity, or above parity, compared to similar work
performed for its own retail customeérs.We further note that the Texas Commission concludes,
based on this performance data, that SWBT provisions resale services in a nondiscriminatory
manner’®

197. Based on a review of corresponding performance measurements for UNE-P
service, we conclude that SWBT also provisions competing LEC orders for these network
combinations in the same time and manner as it provisions equivalent retail seBypeesically,
the record evidence demonstrates that SWBT is meeting the service installation dates for
competitive LEC customers at higher rates than for its own retail customers, and completes these
competing LECs’ orders, on average, in less time than it completes analogous retaif‘orders.
SWBT's performance data also indicates that it provisions UNE-P orders at generally the same
level of quality {.e., with a comparably low level of troubles reported within the first ten days
after installation) as it provisions analogous retail sefVic&pecifically, while SWBT reported
slightly more installation-related troubles associated with UNE-P orders requiring no field work
than for analogous retail orders in February 2000, it reported better than parity performance for

(Continued from previous page}

Interval”) (Specials — Resale) at 271-No. 43&dh;Measure Nos. 45-01 to 45-08 (“Percent SWBT Caused Missed

Due Dates”) (Specials — Resale) at 271-No. 45a-b. These data indicate that SWBT satisfied the parity standards in
the several sub-categories (residential and business orders, POTS and specials orders, orders requiring field work
and those requiring no field work) for each of the past five months (Deca®®@r April 2000), with only

isolated exceptions. We thus conclude that SWBT provisions competing carriers’ orders for reseale services,
overall, in substantially the same time as its provisions equivalent retail services.

>* For provisioning quality of “Resale POTS” orders, we look to SWBT performance data reflecting the number

of trouble tickets submitted within the first ten days after service is provisi®mebWBT Aggregate

Performance Data, Measure Nos. 35-01 to 35-08 (“Percent Trouble Reports on N and T Orders within 10 Days”
and “Percent Trouble Reports on C Orders within 10 Days”) (POTS — Resale) at 271-No. 35a-b. SWBT'’s
performance on these measurements was generally better than parity. For provisioning quality of “Retail Specials”
orders, we focus on the following performance measurements: SWBT Aggregate Performance Data, Measure Nos.
46-01 to 46-08 (“Percent Trouble Reports on N, T, C Orders within 30 Days”) (Specials — Resale) at 271-No. 46a-
b. SWBT'’s performance was above parity for each type of resalialspgearvice, with only isolated exceptions.

% Texas Commission Texas | Comments at 93-94.

>% SWBT's “Percent Missed Due Dates” performance metric demonstrates that, for the last five months, SWBT

has consistently met a higher percentage of installation appointments for competing carriers’ resale and UNE-P
orders than it has for analagous retail ord&eeSWBT Aggregate Performance Data, Measure Nos. 29-05 and
29-06 (“Percent SWBT Caused Missed Due Dates”) at 271-No. 29b. SWBT'’s performance data also indicates that
it provisions competing LECs’ UNE-P orders, on average, in the same or shorter period of time than it does for its
own analogous service§eeSWBT Aggregate Performance Data, Measure Nos. 27-05 and 27-06 (“Mean
Installation Interval”) at 271-No. 27b. We recognize that these “average completed interval” metrics reflect only a
portion of competing LEC orders, as they exclude orders for which competing carriers request longer-than-
standard completion intervals. Combined with the missed due dates metric described above, however, this
measurement provides an additional indication that SWBT is provisioning UNE-P and resale service in a timely
manner, when compared to its retail operations.

>*" SeeSWBT Aggregated Performance Data, Measure Nos. 35-09 to 35-12 (“Percent Trouble Reports Within 10
Days”) at 271-No. 35c.
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March and April 2000?® We also note that SWBT’s performance with respect to UNE-P orders
requiring field work reflects an installation-related trouble rate than is very slightly higher than the
analogous retail raté> We conclude that this level of disparity is minimal, however, and does not
indicate that SWBT fails to provision competing LEC orders in the same time and manner as its
own.

198. Address Discrepancies and Service Outagegdence submitted by SWBT and
various commenters indicates that the normal order flow may be disrupted if a UNE-P order
contains an address discrepancy that is not detected during the initial editing pfocess.
Specifically, SWBT uses a “three order process” under which it splits a carrier’s LSR into three
separate sub-orders, each of which performs different tasks — such as provisionitiggand b
functions — in SWBT's back office systems. SWBT explains that it populates one of the orders
with the address submitted by the competing LEC, and takes the address for the remaining two
orders from one of its internal address databases. If these addresses are not exactly consistent
(and SWBT has explained scenarios where they may not be consSiSt@WBT's process for
automatically relating these three service orders fails and the three orders become
“disassociated?® SWBT explains that one of these disassociated orders will act as a
“disconnect” order and cut off the customer’s dial tone unless SWBT promptly intervenes and
manually reunites the three orde*s SWBT does not dispute that the potential exists for order
disassociation leading to service outage, but explains that it has implemented a manual process to
monitor for disassociated orders, which enables it to manually re-associate orders and prevent
outages’*

%48 gee idat 271-No. 35¢.

>49 gpecifically, for March and April 2000, 4.01 and 5.02 percent of UNE-P orders experienced a trouble report

within 10 days of installation, compared to 3.13 and 3.68 percent for analogous retail Seerd.

>0 SeeAppendix B (“OSS Appendix”) for a more téled description of SWBT’s provisioning process.

**LAn address mismatch could occur for two reasons. First, there could be a problem with the address submitted
by the competing LEC that was not picked up by SWBT’s up-front edits. Second, a mismatch could result from an
inconsistency between SWBT'’s two address datab&ssAppendix B.

*2 See id. SWBT Texas | Ham Reply Aff. at para. 73.

*3 Sedd. (if the C and D orders have different addresses, “the two service orders will flow through all

provisioning systems as independent service orders . . .. The D order will flow on Due Date and disconnect the
[customer’s] service.”).

> Seeid.; SWBT March 1(Ex ParteLetter at Att. 4 (explaining that orders that become disassociated due to an

address mismatch are routed to the local service center (LSC) for resolution). SWBT’s minutes déc@mbeD

21, 1999 “CLEC User’s Forum” suggest that SWBT planned to implement a new process to address address
mismatches on January 14, 2000, under which it would create a mechanized report listing UNE-P orders that had
become disassociated and check the report three times 8a@AT&T Texas 1 Dalton/DeYoung Reply Aff., Att.

21 (SWBT Accessible Letter No. CLEC00-002) at 3. SWBT placed a copy of this mechanized report (“an internal
report currently used by SWBT to detect orders that are at risk of an outage”) on the record on March 13, 2000.
SWBT March 13Ex Parteletter, Att. 1.
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199. We conclude, based on evidence submitted by SWBT and commenting parties,
that service outages attributable to problems with the “three order process” are very rare, and
thus do not warrant a finding that SWBT fails to provision UNE-P orders in substantially the
same time and manner as it provisions equivalent retail services. We recognize that the Texas
Commission has reviewed allegations and evidence of UNE-P outages and concluded that the
occurrence of such outages is “minintal."We agree with the Texas Commission in this matter:
evidence submitted by carriers in this proceeding indicates that, at present, service outages
associated with UNE-P conversions are relatively infrequent, and thus does not lead us to a
different conclusion. We recognize that one commenter alleges that 5.6 percent of UNE-P orders
experience a loss of service at installation, and another claims a 2.8 percent oufaye rate.
SWBT disputes these figures, however, and offers evidence indicating that, for these two carriers,
the occurrence of outages resulting from errors in its OSS was actually less than oné°percent.
While it is difficult to resolve conclusively these disputed claims, we find that SWBT’s evidence,
along with the prior determination of the Texas Commission, sufficiently refutes these claims. If,
however, such outages rise to a level that impedes a carrier’'s opportunity to compete, we will
take appropriate enforcement action under section 271(d)(6).

200. In addition, we note that several commenters raise other complaints about
problems which they attribute to the three-order process. The CLEC Coalition, for example,
blames imperfections in SWBT's three-order process for other service-affecting problems such as
“loss of long distance service, loss of vertical features, loss of outbound calling, double billing and
inability to call certain local numbers>®* While we do not discount the impact such problems
would have on customers, we find that commenters did not document some of these problems,
while others appear to be infrequent. We thus conclude that these problems do not warrant a

*% Texas Commission Texas | Comments atskg: alsaCLEC Coalition Texas | Tidwell/Kettler (Birch
Telecom.) Aff. at 63-70 and Att. AA at 3 (explaining to the Texas Commission in November 1999 that the
“volume of loss of dial tone is fairly small”).

> SeeCompTel May 1EEx Parteletter at 1-2 (reporting service disruptions for January to April, 2000); AT&T

Texas | Dalton/DeYoung Reply Decl. at para. 41 (reporting lost dial tone for August to November 1999). Birch
Telecommunications filed an informal complaint with the Texas Commission in September 1999, arguing that
service outages during the UNE-P conversion process were adversely affecting its ability to compete — but did not
quantify the frequency of these outag&eeCLEC Coalition Texas | Comments at 27-28.

°5" SWBT claims that AT&T's figure is too high, instead suggesting that fewer than one percent of AT&T’s

UNE-P conversions in Decemh#999 and January 2000 resulted in lost dial tddeeSWBT Texas |l Ham Aff.

at para. 31; SWBT March 2 parteLetter. SWBT further claims that, based on its own review of trouble tickets
submitted by Network Intelligence, that none of the service problems identified by Network Intelligence were
attributable to the three-order process: SWBT either found no problem to exist, or determined that the problem
was attributable to the customer’s wiring, or SWBT’s central office or cable facilBiesSWBT Texas I
Noland/Dysart Reply Aff. at paras. 78-83.

> SeeCLEC Coalition Texas | Tidwell/Kettler (Birch) Aff. at paras. 81-90. Birch Telecom complained of other

problems relating to the UNE-P three-order process which are addressed elsewhere in thiSe@@idfC
Coalition Texas | Tidwell/Kettler (Birch) Aff. at paras. 76-%Eesection V.B.1.d.1.fsupra(addressing delays in
posting to billing, double-billing and LIDB update issues).
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finding that SWBT fails to provide nondiscriminat@gcess to its provisioning systems and
processes. Finally, several commenters, including CompTel, argue that the “three order process”
is inherently discriminatory, as it unlawfully splits already-combined elements apart and puts them
back togethet>® We disagree with this characterization of SWBT'’s three-order process — SWBT
does not require carriers to order or pay for the network elements separately, nor does SWBT
physically separate and reassemble the network elements. SWBT has explained that the three
orders simply correspond to different functions that must be completed in its back office systems.

h. Maintenance & Repair

201. We conclude that SWBT demonstrates that it provides nondiscrimirstoegs to
maintenance and repair OSS functions. First, we find that SWBT has deployed the necessary
interfaces, systems, and personnel to enable requesting carriers to access the same maintenance
and repair functions that SWBT provides to itself. We then conclude that SWBT’s systems allow
carriers to access those functions in substantially the same time and manner as SWBT'’s retail
operations. We further find that SWBT restores service to customers of competing carriers in
substantially the same time and manner as it restores service to its own customers. Finally, we
conclude that SWBT performs maintenance and repair work for customers of competing carriers
at substantially the same level of quality that it provides to its own customers.

0] Background

202. As part of its obligation to provide nondiscriminat@gcess to OSS functions,
SWBT must provide requesting carriers with nondiscrimina&opess to its maintenance and
repair system%’ A competing carrier that provides service through resale or unbundled network
elements remains dependent upon the incumbent LEC for maintenance and repair. Because
SWBT performs analogous maintenance and repair functions for its retail operations, it must
provide competing carriers access that enables them to perform maintenance and repair functions
“in substantially the same time and manner” as SWBT provides its retail custdnigggiivalent
access ensures that competing carriers can assist customers experiencing service disruptions using
the same network information and diagnostic tools that are available to SWBT pet¥onnel.
Without equivalent access, a competing carrier would be placed at a significant competitive
disadvantage, as its customer would perceive a problem with SWBT’s network as a problem with
the competing carrier's own netwotR.

**% SeeCompTel Texas Il Comments at 3-4; Global Crossing Texas Il Reply Comments at 2.

°%0" Bell Atlantic New York Orderl5 FCC Rcd at 4067, para. 2B&cond BellSouth Louisiana OrgéB8 FCC
Rcd at 20692Ameritech Michigan Orderl2 FCC Rcd at 20613, 20660-61.

*%L Bell Atlantic New York Ordeat 4067, para. 212ge also Second BellSouth Louisiana Ord8rFCC Rcd at
20692-93.

*%2 Bell Atlantic New York Orderl5 FCC Rcd at 4067, para. 212.

%3 gSeeid
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(i) Discussion

203. Functionality. We conclude that SWBT offers maintenance and repair interfaces
and systems that enable a requesting carrier to access all the same functions that are available to
SWBT's retail representatives. SWBT provides competing carriers with several options for
requesting maintenance and reporting troubles. Competing carriers may electronically access
SWBT’s maintenance and repair functions for UNE-Loop, UNE-Platform, and resale through the
Graphical User Interface Toolbar Trouble Administration interface (Toolbar) or the application-
to-application Electronic Bonding Trouble Administration interface (EBTABoth the EBTA
and Toolbar interfaces flow directly into SWBT’s back-end OSS systems and enable competing
carriers to perform the same functions, in the same manner, that SWBT'’s retail operations
perform>®® SWBT also offers requesting carriers non-electronic access to its maintenance and
repair functions through the SWBT Local Operations Center (LClhe LOC handles all
competing carrier repair and maintenance requests for UNEs, resale, and intercorfhection.

204. WorldCom complains that it is precluded from accessing SWBT’s EBTA interface
for a new customer until that customer’s order has posted to SWBT’s wholesale billing
systems?® Without this ability, WorldCom notes that it cannot use EBTA to submit trouble
tickets or perform loop tests on the day service is provisioned, and possibly for several days
thereafter. WorldCom has the option of using the Toolbar interface for these installation-related

% SWBT Texas | Ham Aff. at para. 215eeSWBT Texas | Conway Aff. at paras. 66-68.

°%5 SWBT Texas | Ham Aff. at 218, 222 and 229. The Toolbar interface enables carriers to perform the the same

functions that SWBT’s retail operations perform, including: (1) issue trouble reports; (2) conduct a mechanized
loop test; (3) determine that status of an opened trouble report; (4) check history; (5) view a list of open trouble
reports; (6) view a list of trouble reports closed within the last 120 ddyat para. 219. Although the EBTA

interface provides only functions 1 to 4, this does not reflect a deficiency in SWBT’s OSS. mihresSion

previously has determined that a BOC is not required, for the purpose of satisfying checklist item 2, to implement
an application-to-application interface for maintenance and repair functions — provided it demonstrates that it
provides equivalent access to its maintenance and repair functions in another nsaenBell Atlantic New York
Order, 15 FCC Rcd at 4068, para. 215.

*% SWBT Texas | Conway Aff. at para. 662eSWBT Texas | Ham Aff. at 217. The LOC is staffed by 165
employees and is available through a hotline number 24 hours a day, seven days a week. SWBT Texas | Conway
Aff. at para. 15, 28, 31.

%" SeeSWBT Texas | Conway Aff. at para. 65-66. Since 1996, the LOC has processed over 195,600 POTS
maintenance reports in Texas and an additional 66,900 reports in the remainder of SWBT'ddegiopara.
65.

*%  SeeWorldCom Texas Il McMillon/Sivori/Lichtenberg Reply Decl. at paras. 53-56. We note that carriers

raised a similar concern in tAexas Iproceeding, eXpining that SWBT’s Toolbar system had the same

limitation. See, e.gAT&T Texas | Dalton/DeYoung Decl. at para. 200; WorldCom Texas | McMillon/Sivori

Decl. at paras. 191-95WBT implemented a change on March 18, 2000, however, which removed this restriction
on the use of Toolbar and enabled carriers to use the interface’s normal functions for telephone number formatted
resale and UNE-P services on or after the provisioning due date. SWBT Texas | Ham Reply Aff. at para. 111 &
Attach. K (SWBT Feb. 18, 2000ckessible Letter, No. CLECSS00-018).

107



Federal Communications Commission FCC 00-238

trouble situations, or may call SWBT'’s Local Operations Center (“LOC”) to report troubles in
such circumstance®. While reliance on these alternative means of accessing SWBT’s
maintenance and repair OSS undermines the efficiency and convenience of using EBTA, we
conclude that these alternative processes are adequate and enable carriers that rely on EBTA to
access SWBT’s OSS in substantially the same time and manner as SWB'T ritailddition,

SWBT reports that, as of June 20, 2000, it has lifted this restriction on access to EBTA, thereby
enabling WorldCom to submit trouble tickets on the completion date prior to posting of the

order?™ We expect that SWBT will implement this change for other carriers using EBTA as well.

205. Interface Response Time¥/e further conclude that SWBT’s maintenance and
repair interfaces and systems process trouble inquiries from competing carriers in substantially the
same time and manner as SWBT processes inquiries concerning its own retail custoheers.
compete effectively in the local exchange market, competing carriers must be able to diagnose and
process customer trouble complaints with substantially the same speed and accuracy that SWBT
diagnoses and processes complaints from its retail customers. A slower process can lead to
customer perception that the competing carrier is a less efficient service provider than the BOC.
SWBT has provided evidence of the transaction times for its Toolbar interfaces that indicates it
responds to competing carrier requests for maintenance and repair inquiries in substantially the
same time as it does for itséff. Moreover, we note that no commenter has asserted otherwise.

206. Time to RestoreWe conclude that SWBT repairs reported troubles competing
carriers in substantially the same time and manner that it repairs troubles reported by its own
customers. The Commission has stressed that a BOC is obligated to repair troubles for a
customer of a requesting carrier in substantially the same time that it takes to repair problems
experienced by its own customéfs.For example, because a reliable telephone line may be
crucial for a business customer to conduct its business, the Commission has emphasized the
importance of timely resolution of trouble reports from a competing carrier’'s business
customers?’®

*%9 |d. at para. 224-226; SWBT Texas | Ham Reply Aff. at para. 112.

°"% Indeed, SWBT's performance data indicates that carriers have been confronted with a very low number of
trouble reports within ten days of provisioning, and we would expect the number of troubles occurring before an
order posts to billing and triggers EBTA availability (which certainly should occur in under ten days) to be even
lower. See, e.g.SWBT Aggregated Performance Data, Measurement No. 35 (“Percent Trouble Reports on C
Orders Within 10 Days”) (UNE-P) at 271-No.35b (indicating that competing LE€$ved “insallation related”
trouble reports on less than one percent of UNE-P orders in March and April 2000).

°"' SeeSWBT June 2Ex PartelLetter at 9.

>"2 5eeSWBT January 2Ex ParteLetter (maintenance & repair interface response times), Tab 1.
°® Seeid.

°"* Second BellSouth Louisiana Orgdd8 FCC Rcd at 20693, para. 147.

575
Id.
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207. We base our finding of nondiscriminatory restoration time on SWBT’s
performance data. SWBT's performance data for December 1999 through April 2000 indicates
that, for both resale and unbundled network elements, SWBT repaired troubles reported by
customers of competing carriers, on average, in substantially the same time that it repaired
troubles reported by its own retail customiétsln addition to SWBT'’s performance with respect
to average restoration intervals, we note that SWBT is able to meet a comparable number of
repair commitments for competing carriers (in the “resale POTS” and “UNE-P” service
categories) as for its own custom&rsThis level of performance is substantial evidence that
SWBT responds to trouble reports and restores service in substantially the same time and manner
for competing carriers as for itself. Accordingly, we find that the performance measurements
provide compelling evidence that SWBT responds to competitors’ trouble complaints in
substantially the same time and manner that it responds to its own customers’ complaints.

208. The one service category for which SWBT has not consistently performed repair
functions for competing LECs and its retail operations in substantially the same time and manner
is resale specials — particularly SWBT'’s resold Voice Grade Private Line service and ISDN
products’ SWBT's performance data indicates that, for these two services, SWBT generally
has taken two or three hours longer to perform repairs for competing LEC customers than for its
own customer8” In this instance, however, we conclude that this difference in repair time is not

>® For resale POTS, SWBT took less time to repair end user troubles reported by its competitors than those
involving its own retail customers for virtually all disaggregated sub-categories—for business and residential
customers, for “dispatch” and “nondispatch” repair jobs, and for troubles “affecting service” and those taking a
customer “out of service.” SWBT Aggregated Performance Data, Measurement Noe88igtRo Clear

Duration”) at 271-No. 39a-39b. The only exceptions were SWBT’s performance in February and April, in which it
reported slightly longer-than-parity intervals to resolve business customers’ “affecting service” troubles that did not
require dispatchld. at 271-No. 39a. We conclude that these exceptions, particularly when viewed in the context
of the related metrics that reflect parity performance, do not reflect a systemic problem with Y85T's

Similarly, for UNE-P, SWBT reports shorter repair intervals for its competitors’ customers than for its own retail
customers in every sub-category during this same time pefieeSWBT Aggregated Performance Data,
Measurement No. 39 (“Receipt to Clear Btion”) at 271-No. 39c.

>""" For the months of Decemb899 through April 2000, SWBT met substantially the same percentage of repair
commitments for troubles on competing LECs’ resold and UNE-P lines as it did for comparable retail repair
commitments.SeeSWBT Aggregated Performance Data, Measurement No. 38 (“% Missed Repair Commitments)
at 271-No. 38a-b. The only exceptions occurred in April 2000, with respect to business POTS troubles (no
dispatch) and UNE-P troubles (no dispatch). Because SWBT has reported satisfactory performance for the
preceding four months in these two areas, however, we do not conclude that this April performance represents a
systemic problem.

°"8 SWBT has achieved parity with respect to VGPL troubles for only one of the last five months and reported

that, in March 2000, it took an average of 12 hours longer to repair or restore competing LECs’ VGPL troubles
than for its own customers. SWBT Aggregated Performance Data, Measurement No. 52 (“Mean Time to Restore”)
at 271-No. 52a. Similarly, SWBT achieved parity with respecBRN (BRI) troubles for only one of the last five
months and reported that, in March 2000, it took an average of almost 14 hours longer to repair or restore
competing LECs’ ISDN troubles than for its own customégds.at 271-No. 52b.

>"9 Calculations using SWBT's reported performance data indicates that, for the last five months other than

March 2000, the parity gap averaged 2.5 hours for Measurement 52-01, and 3.0 hours for Measurement 52-06.
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competitively significant because it is so slight. In addition, we view these two performance
measurements in the context of SWBT's strong overall maintenance and repair performance for
resale services (described above). We thus conclude that SWBT’s performance with respect to
these two service offerings does not indicate that SWBT fails to repair troubles in substantially the
same time and manner for retail and wholesale customers.

209. Quality of Work PerformedWe also find that SWBT demonstrates that it
performs maintenance and repair work for customers of competing carriers at the same level of
quality as it performs for its retail customers. A competing carrier's customer may become
dissatisfied if the customer experiences frequent service problems, especially repeated troubles. In
determining the quality of maintenance and repair work performed by SWBT for competing
carriers, we examine the rate of trouble reported by customers of competing carriers as compared
with SWBT’s own retail customers, as well as the rate of repeat reports of trouble. SWBT'’s
performance data reveals that competing carriers’ customers generally reported the same or lower
rate of troubles, for both resold services and UNE-P, as SWBT's retail cust&hirsilarly,
performance data on the raterepeattrouble reports submitted by competing carriers are
generally lower than for SWBT's retail custom&'sBased on the foregoing, we conclude that
SWBT provides nondiscriminatogccess to its maintenance and repair functions.

I. Billing

210. We conclude that SWBT provides nondiscriminatacgess to itsiling functions,
based on an assessment of its billing processes and its Texas performance data. Competing
carriers need access titlitg information to provideaccurate and timelyills to their
customers?” SWBT is obligated to provide competing carriers with complete and accurate
reports on the service usage of competing carriers’ customers in substantially the same time and
manner that SWBT provides such information to itself. To do so, SWBT provides competing
carriers with billing information through the Usage Extract process and carriét’bilee Usage

*%0 SeeSWBT Aggregated Performance Data, Measurement No. 37 (“Trouble Report Rate”) (Resale POTS and

UNE-P) at 271-No0.37, and Measurement No. 54 (“Failure Frequency”) (Resale Specials) at 271-No. 54a-b. In only
a handful on instances did SWBT report a higher trouble rate for competitors than for its retail operations:
Residence POTS (February 2000), UNE-Rg@&mber1999), resold DSL (Bcember1999) and UNE-P ISDN

(April 2000). Id. We do not find these scattered discrepancies to be competitively significant for this metric in this
instance.

%1 SeeSWBT Aggregated Performance Data, Measurement No. 41 (“Percent Repeat Reports”) (Resale POTS and

UNE-P) at 271-No. 41, and Measurement No. 53 (“Repeat Reports”) (Resale Specials) at 271-No. 53a-b. These
performance data reveal a statistically-significant disparity in only two instances: a higher number of repeat
reports for competitive LECs than for its retail operations for UNE-Pecemberl 999, and for resold DS1

service in January 2000. We do not find that these results, particularly when viewed agalmsidipaety
performance for the other months, indicate a competitively-significant disparity.

°82 Bell Atlantic New York Orderl5 FCC Rcd at 4075, para. 2&&cond BellSouth Louisiana OrgdB FCC
Rcd at 20698, paras. 158-160.

°8 SeeSWBT Texas | Locus Aff. at paras. 10-11.
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Extract itemizes usage records for competing carrier customers, while carrier bills serve as a
monthly invoice that incorporates charges for all of the products and services provided to a
competing carrier by SWBT. Similar mechanisms are used to provide billing information to
SWBT's retail operations’

211. We find that the performance standards and measurements established by the
Texas Commission and developed in conjunction with SWBT and competing carriers are
appropriate measures of SWBT’s ability to provide competing carriers with usage data in
substantially the same time and manner that SWBT provides such information & itself.

SWBT'’s performance data indicate that, during the period from December 1999 to April 2000,
SWBT'’s actual commercial performance consistently satisfied these standards for usage data
timeliness and accuracyj. The one exception occurred in February 2000, when SWBT returned
only 91.3 percent of daily usage feed records within six days, falling short of the 95 percent
standard?” SWBT explains that its performance in this month was affected by the one-time
recovery and return of “missing records” from September, October and Novembéi®*1989.
recognize that lost records, and even late records, can cause direct financial harm to competing
carriers. In this instance, however, we note that SWBT claims to have fixed the underlying
problem?® and further note that carriers do not dispute that the problem has been fixed. Based
on these factors, and because SWBT'’s performance was satisfactory for the two preceding and
two subsequent months, we conclude that SWBT does not discriminate in the provision of usage
feeds to competing carriers.

212. Although several commenters complain that SWBT'’s performance with respect to
wholesale bills is inadequate, the record does not indicate that SWBT’s performance in this area
deprives carriers a reasonable opportunity to compete. As noted by the National ALEC
Association and other commenters, we recognize that SWBT has failed to satisfy the standard for
timeliness of wholesale bills sent to resellers for three of the last five Mgh®¥BT offers a

°% Seeid. at paras. 6 and 9.

°%  gpecifically, the standard adopted by the Texas Commission requires that SWBT transmit 95 percent of its

Daily Usage Feeds for resale and UNEs to competing carriers within six business days after creation, and 95
percent of its wholesale bills within six work days of the bill date. SWBT Texas | Dysart Decl. at para. 510 and
Att. A at A-30 and A-31. The Texas Commission also established standards regarding the percent of usage
records transmitted correctly (95% correct).

*% SeeSWBT Aggregated Performance Data, Measurement No. 14 (“Billing Accuracy”), Measurement No. 16

(“Percent of Usage Records Transmitted Correctly”) and Measurement No. 19 (“Daily Usage Feed Timeliness”) at
271-No. 14, 271-No. 15/16/17, and 271-No. 18/19/20.

*" See id. Measurement No. 19 at 271-No. 18/19/@€e alsoAT&T Texas Il Chambers/DeYoung Aff. at para.
133.

°8  SeeSWBT Texas Il McLaughlin Reply Aff. at paras. 5-7.

8% Sedid.

°9% seeNational ALECAssodation / Prepaid Communicatiodssodation Texas | Comments at 6; AT&T Texas

Il Chambers/DeYoung Reply Decl. at paras. 134-135. For the monttrecefber1 999 to April 2000, SWBT
(continued....)
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separate explanations for each failure, suggesting that unique one-time occurrences caused the
disparate results, and that the incident in March also delayed SWBT’s own retdil bills.
Commenters have not disputed SWBT's explanations, and we recognize that SWBT reported 100
percent on-time performance for February and April 2000. AT&T further complains that SWBT
does not report whether it provides timely “wholesale bills” for its UNE-P ortfeideither

AT&T, nor any other competing LEC (other than the resellers discussed above) suggests that it
actually receives suchllb late or has been harmed by late bills. While we do not minimize the
importance to carriers of receiving wholesalls i a timely manner, the record does not reflect

that carriers, overall, are not receiving wholesdle ib a timely manner. We thus conclude that
SWBT does not discriminate against competing carriers in the provision of wholesale bills.

2. UNE Combinations and Other Issues

213. In this section, we conclude that SWBT provides nondiscriminaoegss to
combinations of unbundled network elements. We also reject allegations that SWBT imposes
unreasonable and discriminatory restrictions on certain types of combinations. Finally, we reject
allegations that SWBT places restrictions on intellectual property associated with UNEs that
contravene its obligations under the Act.

a. Background

214. In order to comply with the requirements of checklist item 2, a BOC must show
that it is offering “[nJondiscriminatorgccess to network elements in accordance with the
requirements of section 251(c)(3) . .*»"Section 251(c)(3) requires an incumbent LEC to
“provide, to any requesting telecommunications carrier . . . nondiscrimiretoegs to network
elements on an unbundled basis at any technically feasible point on rates, terms and conditions
that are just, reasonable, and nondiscriminatory °*. Section 251(c)(3) of the Act also

(Continued from previous page}

returned 76.3, 92.2, 100, 65.7 and 100 percent of mechanized carrier bills (resale carriers only) within six days of
the end of the bill cycle. SWBT Aggregated Performance Data, Measurement No. 18 (“Billing Timeliness”) at
271-No. 15/18.

1 SeeSWBT March 15Ex ParteLetter (explaining BcemberLl999 and January 2000 performance); SWBT
Texas Il McLaughlin Reply Aff. at para. 9.

92 SWBT’s Measure 18 — “Billing Timeliness (Wholesale Bill)” — covers only resale cargeesving lills

electronically {.e., it covers only those wholesale bills processed through the CRIS system and supplied to
competing carriers via EDI). SWBT Application, App. C, Tab 1815 at 59. Although this document suggests that
“[a] separate measure is produced” for carriers ordering UNEs and Us#eRj), the record does not reflect that

such a measure exists. The Texas Commission did not address the issue of whether carriers arématgiving
wholesale bills in its Comments in this peeding. SeeTexas Commission Texas | Comments at 42-45

(discussing other aspects of SWBT’s billing functions and performance). We note that Telcordia’s conclusion that
the “majority” of paper and mechanized bills were timely is too vague to merit any waight. Telcordia Final Report
at 8;see also idat 112 (“mechanized and paper bills were generally sent/transmitted in a timely manner”).

°9 47 U.S.C. § 271(c)(2)(B)(ii).

9 47 U.S.C. § 251(c)(3).
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requires incumbent LECs to provide unbundled network elements in a manner that allows
requesting carriers to combine such elements in order to provide a telecommunicationSservice.

215. IntheAmeritech Michigan Orderthe Commission emphasized that the ability of
requesting carriers to use unbundled network elements, as well as combinations of unbundled
network elements, is integral to achieving Congress’ objective of promoting competition in local
telecommunications market$. Using combinations of unbundled network elements provides a
competitor with the incentive and ability to package and market services in ways that differ from
the BOCs’ existing service offerings in order to compete in the local telecommunications
market>*” Moreover, combining the incumbent’s unbundled network elements with their own
facilities encourages facilities-based competition and allows competing providers to provide a
wide array of competitive choicé€¥. Because the use of combinations of unbundled network
elements is an important strategy for entry into the local telecommunications market, as well as an
obligation under the requirements of section 271, we examine section 271 applications to
determine whether competitive carriers are able to combine network elements as required by the
Act and the Commission’s regulatiofis.

b. Discussion
(1) Combinations of Unbundled Network Elements

216. Based on the evidence in the record, SWBT demonstrates that it provides
requesting telecommunications carriers with nondiscriminatocgss to unbundled network
elements (UNEs) at any technically feasible point. We also conclude that SWBT provides access
to UNEs in a manner that allows requesting carriers to combine those elements, and that SWBT
provides access to preexisting combinations of network elements. We base our conclusion on
evidence of actual commercial usage, and also on SWBT’s legal obligation to provide such access
as established in the T2A.

217. The record indicates that SWBT, as required by the Texas Commission, provides a
variety of methods that allow competitive carriers to combine unbundled network elements. For
example, in addition to the standard physical and virtual collocation arrangements, SWBT
provides alternative collocation arrangements such as shared collocation cages, common cage,
and cageless collocation arrangeméfit&Vhere space for physical collocation is not available,

595 |d
>%  Ameritech Michigan Orderl2 FCC Red at 20718-1BgllSouth South Carolina Ordet3 FCC Rcd at 646.

>97 BellSouth South Carolina Ordet3 FCC Rcd at 646See also Local Competition First Report and Order
FCC Rcd at 15666-68.

°% Bell Atlantic New York Ordeat para. 230.

599
Id.

%% SWBT Texas | Application at 38; SWBT Texas | Deere Aff. at para. 164; SBC Texas | Application App. A-3,
Vol. 1, Tab 1, Affidavit of Michael C. Auinbauh at paras. 40, 95-97 (SWBT Texas | Auinbauh Aff.); Texas 271
(continued....)
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SWBT also permits competing LECs to collocate their equipment in adjacent controlled
environmental vaults or huts. Moreover, competitive LECs may request other technically feasible
methods of combining UNESs that are consistent with the provisions of the 1996 Act and other
governing statutes and decisiofis.For example, SWBT will provide interested competitive

LECs access to a secured frame room (or cabinet, where space constraints require) that is set
aside for accomplishing the necessary connectféns.

218. The record also indicates that SWBT provides access to combinations of network
elements in compliance with our UNE ruf®$.SWBT has a legal obligation, under certain
existing interconnection agreements and the T2A to provide access to preassembled combinations
of network elements, including the loop-switch port platform combination (known as the UNE
platform or UNE-P) and the Enhanced Extended Loop (EEL), a combination of loop and
transport facilitie$™

219. We disagree with arguments of several competing carriers that SWBT’s ordering

(Continued from previous page}

Agreement Attach. 6. The terms and conditions éoess to unbundled network elements through physical
collocation arrangements are set forth in the T2A, which was approved by the Texas Commission. SWBT Texas |
Application at 39; SWBT Texas | Deere Aff. at paras, 151-163. SWBT has provided 655 physical and 40 virtual
collocation arrangements to requesting carriers. It has 683 physical and 158 virtual arrangements still pending.
SWBT Texas | Deere Aff. Attach. E. Texas 271 Agreement Attach. 6, § 2.4. Competing carriers can obtain
tariffed collocation pursuant to FCC Tariff No. 73, through SWBT's Texas Collocation Tariffs, or by negotiating

the terms and conditions for collocation in their interconnection agreements. SWBT Texas | Auinbauh Aff. at
paras. 40-79; 95-97 and Attachments C, D, E.

%1 SWBT Texas | Application at 39; SWBT Texas | Deere Aff. at 80-84; SWBT Texas | Auinbauh Aff. at para.
66; Texas 271 Agreement Attach. 6, § 2.22.

%92 SWBT Texas | Auinbauh Aff. at paras. 40, 64, 95-97. Collocation is not required in order to use this option

for combining network elements. Texas Commission Texas | Evaluation at 24. Furthermore, when competitors
order UNEs for combining at the secured frame or cabinet, SWBT is required to cross-connect those elements to
the frame or cabinet at no additional chartgk.at 24-25.

%93 SeeSWBT Texas | Auinbauh Aff. at para. 86.

04 SWBT Texas | Auinbauh Aff. at paras. 87-93; Texas 271 Agreement Attach. 6, §§ 14.2 - 14.4,14.7. In
addition, under the terms of the Texas 271 Agreement, SWBT will unbundle local loops with unbundled local
switch ports for competitive LECs to provide service to business customers until at least October 13, 2001 using
elements that are not currently combined. SWBT Texas | Application at 35 (“Texas 271 Agreement obligates
SWBT to assemble previously uncombined network elements for [competitive LECs] . . . .”); SWBT Texas |
Auinbauh Aff. at paras. 88, 91-94; Texas 271 Agreement Attach. 6, 88 2.4, 14.7, SWBT/AT&T Agreement
Attach. 6, § 2.4. After October 13, 2001, in those SWBT central offices where there are four or more competitive
LECs collocated and where SWBT has provided unbundled network elements, SWBT may elect not to combine
unbundled network elements for a competitive LEC’s business customers when the same UNESs are not already
combined in that central office. If SWBT makes such an election, it will provide the requesting carriecasth a

to a secured frame where the competitive LEC can perform its own combining of those elements. SWBT wiill
provide new combinations of unbundled local loop and switching not currently interconnected and functional in
SWBT's network for the competitive LEC to provide service to residential customers through the full term of the
Texas 271 Agreement.
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process for UNE-P iper sediscriminatory and violates rugl5(b)’s prohibition against

separating individual network elements that are already comiindthese parties assert that

rather than migrating pre-existing combinations of elements “as is,” SWBT’s ordering process
functionally disconnects the existing service configuration in the switch and replaces it with a new
configuration established by the competitive LEC’s local service request. According to these
parties, SWBT's “three-order” process results in service outages and disruptions for their
customers, negatively impacting the competitive carriers’ ability to compete in the local #iarket.

220. Rule 315(b) forbids an incumbent LEC from separating network elements that are
already combined to provide a senite SWBT is not separating network elements in this
context. Instead, SWBT engages in a billing software change in order to establish service on
behalf of a competitive LEC. In particular, for SWBT to migrate a customer to a requesting
carrier using the UNE platform, it must enter a software change that instructs its systems that the
customer no longer belongs to SWBT, identifies the new provider for that customer, and changes
billing instructionsaccordingly. We find that SWBT’s ordering process that converts its retail
customer to a requesting carrier's UNE platform customer through a software change does not
involve separation of combined network elements, and therefore is not prohibited by rule 315(b).

221. For the same reason, we find that SWBT's ordering process jgense
discriminatory. The record shows that SWBT's ordering system is designed to link orders to flow
through its systems together. Thus, if SWBT's ordering process operates as SWBT claims it is
intended to operate, the three orders would be processed simultaneously and the change would be
imperceptible to the end-user customer. As described in the OSS segiafSWBT is
providing nondiscriminatorgccess to OSS ordering functions as evidenced by its performance
data. Therefore, we conclude that SWBT is meeting its statutory obligation of providing
nondiscriminatoryaccess regardless of the specific type of ordering process it has chosen to
implement.

222. Finally, we note that the Department of Justice expressed concern about two
recent “disturbing allegations” by competing LECs regartimigations on the availability of

% See, e.gCompTel Texas | Comments at 5-6; CompTel Texas | Comments, Exhibit A, Affidavit of Burk

(CompTel Texas | Burk Aff.) at paras. 1-24; CompTel Texas | Comments, Exhibit B, Affidavit of Thompson
(CompTel Texas | Thompson Aff.) at para. 26; AT&T Texas | Comments at 57-58; AT&T Texas | Comments,
App. Vol. llIA, Tab D, Declaration of DeYoung (AT&T DeYoung Decl.) at paras. 301-Ze alscCLEC

Coalition Texas | Comments at 26-27.

%% Seediscussiorsuprain OSS section. SWBT’s ordering system separates the requesting carrier’s local service

request into three separate orders: (1) a disconnect or “D” order instructs SWBT'’s systems to disconnect the
service presently installed at the customer location; (2) a new or “N” order is created that instructs SWBT'’s
systems to install new service at the customer location; and (3) a change or “C” order is created, instructing
SWBT's system to modify billing for the line.

°7 Rule 51.315(b) reads: “Except upon request, an incumbent LEC shall not separate requested network elements
that the incumbent LEC currently combines.” 47 C.F.R. § 51.315. This rule was challenged but upheld by the
Supreme CourtAT&T Corp. v. lowa Utils. Bd525 U.S. 366 (1999).
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UNE-P®*® Based on our review of these allegations and evidence in the record, we conclude that
SWBT satisfies its statutory obligation to provide access to UNE-P on a nanttiatory basis.

First, AT&T alleges that SWBT refuses to provide “fiber-to-the-curb” lines originating from a
central office in Richardson, Texas to competitive LECs on a UNE-P basis, making them available
only on a resale basi§. While SWBT concedes that some orders for UNE-P over “fiber-to-the-
curb” architecture were improperly rejected, it states that it completed other orders and that the
improper rejections have not recurred since February 200®8oreover, SWBT explains that

these rejections resulted from mistakes made by individual personnel and do not reflect its official
policy. SWBT also submitted copies of internal procedures for completing such%tders.

223. Second, Global Crossing alleges that SWBT has “stonewalled” Global Crossing’s
request to convert its resale customers in Texas to UNE-P séfvite have previously stated
that we will not withhold sectioB71 authorization on the basis of isolated instances of alleged
unfair dealing or discrimination under the Att.In this instance, we do not find that the incident
cited by Global Crossing constitutes a pattern of discriminatory conduct or undermines our
overall conclusion that SWBT provides nondiscriminategess to combinations of network
elements!* Moreover, we note that SWBT now acknowledges that “resale-to-UNE-P
conversions” are covered by Global Crossing/Frontier’s current interconnection agreement in
Texas, and SWBT suggests that it ilivg to resolve this issue promptiy.

%% seeDepartment of Justice June ES ParteLetter at n.54.

%99 SeeAT&T Texas Il Chambers/DeYoung Reply Decl. at paras. 55-62.

®10 SeeSWBT July 23Ex ParteLetter at 4.

®1 SeeSWBT June 2Ex ParteLetter at 4 and Att. 13 (confidential). Although we recognize that earlier

remarks made by SWBT personnel in a workshop convened by the Texas Commission appear inconsistent with
this policy, 6eeAT&T Texas 2 Chambers/DeYoung Reply Aff. at para. 59 and Att. 9), we rely on SWBT'’s
clarification provided in its June 2% parteletter.

®12 SeeGlobal Crossing Texas Il Reply Comments at 2-3 (accusing SWBT of refusing to allow Global Crossing to

provide UNE-P service in Texas even though “existing agreements expressly provide for the availability of
unbundled network elements”).

®13 SeeBell Atlantic New York Ordeat para. 444Ameritech Michigan Orderl2 FCC Rcd at 20749.

®14 SWBT concedes that one of its account representatives caused this delay by initially insisting that Global

Crossing/Frontier could not convert its Texas resale customers to UISEESWBT June 2Ex ParteLetter at 4.
We further note that Global Crossing may choose to address disputes, such as this one, arising out of its
interconnection agreement with the Texas CommissgeeTexas Commission June EX PartelLetter at 4
(“welcom[ing] the opportunity to work with [Global Crossing] to resolve any potential issues”).

615 SeeSWBT June 2Ex ParteLetter at 4.
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(i) Access to the Enhanced Extended Link

224. Section 251(c)(3) of the Act imposes on incumbent LECs such as SWBT the
obligation to provide nondiscriminatoagcess to unbundled network elemétitsAT&T and
other commenters assert that SWBT places unreasonable amdingory restrictions on a
combination of the loop and transport network elements (also known as an enhanced extended
link or “EEL") in violation of this statutory requiremefit. We disagree.

225. In a further notice of proposed rulemaking that accompanied e Remand
Order, we requested comment on the legal and policy implications of allowing interexchange
carriers to gain access to the EEL solely for the purpose of providing special access to their
customers at UNE-based rates, thereby avoiding an incumbent LEC’s tariffed special access
service®® We were specifically concerned that such access would imperil the universal service
subsidies implicit in the access services provided by incumbent CEGsour Supplemental
Order in the same proceeding, we exercised our authority to protect universal service during
periods of regulatory transition by issuing a substantive rule temporarily conditioning an
interexchange carrier’s access to the EEL on the interexchange carrier’s provision of a significant
amount of local exchange service, in addition to exchange access service, to given ctiStomers.

226. On June 2, 2000, we clarified and extended that interim measuuppéemental
Order Clarification, establishing safe harbor guidelines for what constitutes a “significant amount

®16 47 U.S.C. § 251(c)(3).
17 AT&T Texas Il Comments at 59-60; Level 3 Texas || Comments at 7-8; WorldCom Texas || Comments at 37.

®18 UNE Remand Orderl5 RCC Rcd at 3914-15, paras. 494-496. Speciaisa service typically consists of: (1)
“entrance facilities,” which are dedicated transport links from an interexchange carrier’s point of presence to an
incumbent LEC’s switch or serving wire center (SWC); (2) a dedicated transport link from the serving wire center
to an end office (i.e., interoffice transport); and (3) a channel termination facility from the end office to the end
user (i.e., the local loop)id. at 3912-13, paras. 485, 489.

®19 1d. at 3912-13, 3915, paras. 485-489, 496 alsad. at 3915, para. 496 (seeking comment on the policy
implications for our universal service program of a significant reduction in specedsarevenues).

%20 Implementation of the Local Competition Provisions of the Telecommunications Act o€E9B®gcket No.
96-98, Supplemental Order, FCC 99-370 at paras. 4-5 (rel. Nov. 24, 3egfpémental Ordgrsee Competitive
Telecommunications Association v. FQ@7 F.3d 1068, 1073-75%&ir. 1997) andCI Telecommunications
Corp. v. FCC,750 F.2d 135, 140 (D.C. Cir. 1984)). Thepplemental Ordezxtended the terms of the temporary
constraint imposed in tHéNE Remand Orddoeyond merely the “entrance facility” portion of speciadess
because we had originally underestimated the extent of the policy implications associated with temporarily
constraining interexchange carriers only from substituting entrance facilities for incumbent LECs’ spessl a
service. Supplemental Ordeait para. 4 & n.5 (extending temporary constraint to include combinations of
unbundled loops and dedicated interoffice transport network elem&was)VorldCom Texas Il Comments at 38
(noting that our provisional use restriction on UNEs as a substitutedessaservices was “carefully tailored” in
an effort to preserve requesting carriers’ rights to use UNE combinations for all other telecommunications
purposes).
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of local exchange servicé” In that order, we explained that, in addition to the universal service
concerns underlying tieupplemental Ordetself, we had not conducted an “impairment”

analysis under section 251(d)(2) specifically addressing a carrier’'s access to the EEL for purposes
of competing in the exchange access mdfkethe need for such an analysis, we observed, was
particularly important in light of the Supreme Court’s recent invalidation of our previous
implementation of the “impairment” standard as insufficiently rigofGusVe found that we

needed additional time to complete that empirical inquiry, and we explained that incumbent LECs
have no statutory obligation to provide the EEL solely or primarily for use in the exchange access
market unless and until we exercise our legislative rulemaking authority under section 251(d)(2)
to impose that obligatioti? We specifically rejected, on the basis of our long-standing experience
in this area, the contention that this temporary constraint on access to the EEL would enable
incumbent LECs to engage in “price squeezes” or other anticompetitive conduct once they enter
the long-distance marké&t.

227. We disagree with WorldCom’s claim that SWBT has imposed discriminatory and
unreasonable restrictions on access to PEL®/orldCom points to three requirements that
SWBT places on access to EELs: (1) collocation; (2) refusal to permitficwled” traffic; and
(3) certification by the competitive LEC that the leased UNEs will carry only certain patterns of
traffic.®” First, as we indicated in théNE Remand Ordeand in theSupplemental Order
Clarification, collocation is a reasonable requirement for access to EEB&condly, under the
three safe harbor circumstances described iStipplemental Order Clarificatiomcumbent
LECs are allowed to prohibit commingling. As we stated in that order, we are not persuaded that
removing the prohibition in those local usage options would not lead to the use of unbundled
network elements by interexchange carriers solely or primarily to bypass special access’Services.
Finally, certification is not an unreasonable requirement for implementirguph@emental
Order, where we expressly stated that competing carriers using EELs must provide a significant

°2L Implementation of the Local Competition Provisions of the Telecommunications Act o€EC9B®gcket No.
96-98, Supplemental Order Clarification, FCC 00-183 at paras. 1, 21-23 (rel. June 232@@0rtental Order
Clarification).

%22 See Supplemental Order Clarificatian paras. 13-17.

623
Id.

%24 1d. at paras. 15-16 & n.50.

%2 |d. at paras. 19-20. The Eighth Circuit upheld a similar determination by this CommisSionthwestern
Bell Tel. Co. v. FCC153 F.3d 523, 548 YBCiI’. 1998).

626 \WorldCom Texas Il Comments at 37.

27 1d. at 39-41.

®28 See UNE Remand Ordet para. 486Supplemental Order Clarificatioat paras. 22-24.

%29 See Supplemental Order Clarificatiahpara. 28.
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amount of local exchange serviée.In fact, all three of the safe harbor circumstances described
in the Supplemental Order Clarificatiofor determining whether a requesting carrier is providing
a “significant” amount of local exchange service call for certification by the requesting &arrier.

228. There is no indication in the record that SWBT has imposed any restriction on
access to EELs that conflicts with our specific guidance istigplemental OrderBecause the
substantive interim rules we have adopted in our orders on this subject define the nature of
SWBT's statutory obligations, SWBT’s adherence to them cannot constitute a basis for finding
noncompliance with the checklist. It would be quite unfair to a BOC applicant to deny it approval
to compete in the long-distance market on the basis of conduct that, in other proceedings, we
have explicitly authorized. For the section 271 process to work, potential BOC applicants must
have a reasonable degree of certainty about what they need to do to bring themselves in
compliance with the statutory requirements, and they therefore need to be able to rely on our rules
for appropriate guidance.

(i) Intellectual Property Rights for UNEs

229. We reject AT&T’s assertion that SWBT places restrictions on intellectual property
associated with UNEs in violation of sections 251(c)(3) and 252(d)(1) of tH& Aetrthermore,
AT&T appears to believe that SWBT has an obligation to protect competitive LECs that lease
network elements from intellectual property liabifity. AT&T notes that SWBT could “eliminate
the problem” by agreeing to indemnify competitive LECs using UNEs in a manner equivalent to
SWBT against any intellectual property liabilities that competitive LECs may incur from that
use?®*

230. We recently addressed the intellectual property rights surrounding UNESs in our
Intellectual Property Ordereleased April 27, 2008° In that order, we declared that section
251(c)(3) requires an incumbent LEC such as SWBT to use its best efforts to obtain coextensive
intellectual property rights associated with UNEs from a vendor on terms and conditions that are
equal in quality to the terms and conditions under which the incumbent LEC has obtained its

%% Supplemental Ordeat para. 5 & n.9 (noting that allowing requesting carriers to “self-certify” that they are

providing a significant amount of local exchange service would not delay their ability to convert facilities to
unbundled network element pricing).

®3L |d. at paras. 22-23.
632 AT&T Texas Il Comments at 57.

®33 See id. Letter from Mark E. Haddad, Counsel for AT&T Corp., to Magalie Roman Salas, Secretary, Federal

Communications Commission, CC Docket No. 00-65 at 1-2 (filed June 27, 2000).
®%* AT&T Texas Il Comments at 58.

%% Ppetition of MCI for Declaratory Ruling that New Entrants Need Not Obtain Separate License or Right-to-use
Agreements Before Purchasing Unbundled Elem@&@@&Pol. 97-4 & CC Docket No. 96-98, Memorandum
Opinion and Order, FCC 00-139 (rel. Apr. 27, 2000)e(lectual Property Order
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rights®** SWBT has stated that it will fully comply with thetellectual Property Order’s
requirement to use best efforts to obtain coextensive third-party intellectual property rights for
competitive LECs using UNES’ Additionally, the T2A provides that the terms of the

Intellectual Property Ordecontrol over language in the T2A that AT&T asserts is
discriminatory’® We therefore find that SWBT does not insist on language in its interconnection
agreements that violates its obligation to provide nondiscriminatagss to UNEs under section
251(c)(3) or 252(d)(1) of the Act, as AT&T argues. Moreover/ibedlectual Property Order

did not require that incumbent LECs indemnify competitive LECs for any intellectual property
liability associated with their use of UNEs, and we do not find that unwillingness to provide such
indemnification would necessarily constitute a violation of the Act. All that the nondiscrimination
principle requires in this context is that the incumbent LEC utilize its best efforts to obtain
coextensive third party intellectual property rights for competitive LECs in the use of unbundled
network elements.

3. Pricing of Network Elements
a. Background

231. Checklist item 2 of section 271 states that a BOC must provide “nandistiory
access to network elements in accordance with sections 251(c)(3) and 252(d)(1)” of’the Act.
Section 251(c)(3) requires local incumbent LECs to provide “nonmthis@toryaccess to
network elements on an unbundled basis at any technically feasible point on rates, terms, and
conditions that are just, reasonable, and nondiscriminat@rgection 252(d)(1) requires that a
state commission’s determination of the just and reasonable rates for network elements shall be
based on the cost of providing the network elements, shall be nondiscriminatory, and may include
a reasonable profit! Pursuant to this statutory mandate, the Commission has determined that
prices for UNEs must be based on the total element long run incremental cost of providing those

%% 1d. at para. 2. The Commission reasoned that the “nondiscrimin@tmeysd obligation in section 251(c)(3)
requires incumbent LECs to use their best efforts to provide all features and functionalities of each unbundled
network element they provide, which includes any associated intellectual property rights tlegeasany for the
requesting carrier to use the network element in the same manner as the incumbduit BEgara. 9.

®37 SWBT Texas Il Reply at 64.

®% |d.; AT&T Texas | Comments, Vol. 4, Tab F, Declaration of Mark Witcher and Daniel P. Rhinehart at para.
16 (objecting to sections 7.3.2 through 7.3.4 of the T2A). Section 7.3.5 of the T2A provides that the provisions of
thelntellectual Property Ordefshall control over” the terms of sections 7.3.2 through 7.Rl4.Furthermore,

any disputes between SWBT and the other party to the T2A regarding implementatiomiflkbetual Property

Order are subject to expedited dispute resolution procedures before the Texas Comrudssion.

%39 47 U.S.C. § 271(B)(ii).
%40 47 U.S.C. § 251(c)(3).

%41 47 U.S.C. § 252(d)(1).
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elements’”” The Commission also promulgated rule 51.315(b), which prohibits incumbent LECs
from separating already combined elements before providing them to competing carriers, except
on request?® Starting in September 1996, the U.S. Court of Appeals for the Eighth Circuit stayed
and then vacated the @mission’s pricing rules, and in 1997 it vacated Rule 51.3%15{)e

Supreme Court restored these rules, however, on January 25,°1999.

232. SWBT's initial application noted that it assessed a number of nonrecurring charges
on UNE orders. SWBT assesses a $2.56 nonrecurring service order charge for each UNE
order?*® SWBT also assesses a separate, nonrecurring charge for each stand-alone element
ordered”” When a requesting carrier orders UNEs that are already combined in SWBT's
network, SWBT assesses the sum of the nonrecurring charges for the applicable UNEs. Thus, in
an order for a pre-combined residential platform containing a two-wire analog loop, the applicable
charges were: 1) a $2.56 nonrecurring service order charge, 2) a $15.03 nonrecurring two-wire
analog loop charge, 3) a $1.27 nonrecurring port charge, and 4) a $4.17 nonrecurring cross-
connect charge, for a total of $23.03 in nonrecurring chityés.an order for a combination of
elements not already assembled in SWBT’s network, SWBT assessed an additional $16.35

%42 | ocal Competition Order]1 FCC Rcd at 15844-46; 47 C.F.R. §§ 51.58&e alsd.ine Sharing Order
(Commission concluded that states should set the prices for line sharing, as a hew network element, in the same
manner as the state sets prices for other UNES).

643 See47 C.F.R. § 51.315(b).

%4 Jowa Utilities Board v. FCC96 F. 3d 1116 (8th Cir. 1996) (per curiam) (temporarily stayinddcal
CompetitionOrder until the filing of the court’s order resolving the petitioners’ motion for diayg Utilities

Board v. FCC 109 F.3d 418 (8th Cir.) (dissolving temporary stay and granting petitioners’ motion for stay,
pending a final decision on the merits of the appeadtjon to vacate stay denietil7 S. Ct. 429 (1996pwa

Utilities Board v. FCC 120 F.3d 753 (8th Cir. 1997) (vacating the Commission’s pricing and combination rules).

%45 AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366 (1999).
%% SWBT Auinbauh Texas | Aff. App. Pricing UNE, Schedule of Prices.
®47 SWBT Auinbauh Texas | Aff. at para. 140; SWBT Auinbauh Texas | Reply Aff. at para. 141.

%48 SWBT Auinbauh Texas | Aff., App. Pricing UNE, Schedule of Prices. We note that SWBT's nonrecurring
charges are substantially higher than those charged by incumbent LECs in other states, as the following table
indicates:

STATE RESIDENTIAL LOOP-TO-PORT
COMBINATION RATES

Florida $1.46

New York $3.73

Connecticut $1.78

Texas $23.03
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nonrecurring central office access charge (COAT).

233. While the Eighth Circuit decision invalidating our rule 315(b) was in effect, the
Texas Commission approved these chatyeAT&T and WorldCom appealed to a federal
district court in Texas the state commission’s decision on the nonrecurring charges, including the
COAC, contending that they constituted non-cost based “glue chatgdhe district court
affirmed the Texas Commission’s decision, also while the Eighth Circuit's decision was in
effect® AT&T and WorldCom then appealed to the Fifth CirtiitOn February 24, 2000, the
U.S. Court of Appeals for the Fifth Circuit remanded AT&T and WorldCom'’s appeal to the
Texas Commission for further proceedings in light of the Supreme Court’s decitovain
Utilities Board®* The Eighth Circuit and the Texas Commission are currently considering
whether the Supreme Court’s decisiomawa Utilities Boardand our rules obligate SWBT to
combine UNESs in new combinations as ordered by competitofihe Texas Commission is also
considering whether SWBT is entitled to impose the nonrecurring charges on competitive LEC
orders for existing UNE combinations and whether SWBT’s current nonrecurring charges are
adequately supported by cost documentation as required by the Telecommunications Act and our

rules®*

®49 SWBT Auinbauh Texas | Aff., App. Pricing UNE, Schedule of Prices.

%50 Texas Commission Texas | Comments at 26; SWBT Auinbauh Texas | Aff. at para. 142. Rule 315(b)
provides that an incumbent LEC shall not separate network elements that the incumbent LEC currently combines
except upon request. 47 C.F.R. § 51.315(b). Although the Supreme Court’s review of the Commission’s rules in
lowa Utilities Boardrevived rule 315(b), the Court did not review the Eighth Circuit’s decision regarding rules
315(c) through (f)See lowa Utilities Boardb25 U.S. 366.

®*1 Texas Commission Texas | Comments at 26; SWBT Auinbauh Texas | Aff. at para. 142; AT&T Rhinehart
Texas | Aff. at para. 11; WorldCom Price Texas | Aff. at para. 4. Glue charges are charges competitors pay to
compensate the incumbent LEC for combining network elements. We have expressed skepticism regarding the
lawfulness of such charges in certain circumstartses, e.gBell Atlantic New York Orded5 FCC Rcd at 4092,
para. 262.

%52 AT&T Rhinehart Texas | Reply Aff. at para. 29; SWBT Auinbauh Texas | Aff. at para. 142.
%3 SWBT Auinbauh Texas | Aff. at para. 142.
%% Southwestern Bell Telephone Co. v. AT&T Communications, No. 99-5007&it5Feb. 24, 2000).

%% Seelowa Utilities Board 525 U.S. 366; Texas Commission, Docket No. 21622, Order No. 1 and Docket No.
22290, Order No. 5, Consolidating Two Dockets Setting Forth the List of Issues and Schedule for Phase | of the
Proceeding (April 42000).

%% SeeTexas Commission, Docket No. 21622, Order No. 1 and Docket No. 22290, Order No. 5, Consolidating
Two Dockets Setting Forth the List of Issues and Schedule for Phase | of ¢teeding (April 42000).
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b. Discussion

234. COAC. SWBT states that the COAC is assessed on UNE combinations and
enhanced extended loops (EELS) that do not already exist in combined form in SWBT’s network,
and thus require work by SWBT. SWBT argues that the COAC is not subject to sections 251
and 252 of the Act}’ and opposed the remand to the Texas Commission on thi§*ssue.

According to SWBT, the COAC is not subject to the Commission’s forward-looking

methodology because the Supreme Court held only that incumbent LECs cannot separate already
combined elements before providing them, not that they must combine separat&UNEST

and WorldCom challenge the COAC as a non-cost-based glue Hafldey state that the

COAC is not based on the cost of combining UNES, but has its basis in a retail tariff that SWBT
charges to cover central office activity to its retail custorfferAT&T and WorldCom contend

that the COAC double-recovers costs recouped through the nonrecurring charges assessed on the
individual element§>® as well as the retail fees for central offite.

235. Inits 1997 ruling, the Eighth Circuit invalidated rules 315(c) through (f), which
required incumbent LECs to provide network elements in new combinations requested by a
competing carrier. The Supreme Court did not specifically review that aspect of the Eighth
Circuit's holding, which is, therefore, binding on us unless and until it is vacated. We are also
precluded by the Eighth Circuit’s holding from denying this application on the ground that SWBT
has somehow violated the Act by setting particular pricing conditions on the provision of UNE
combinations that, under the Eighth Circuit’s decision, it need not provide at all. For this reason,
we have not examined the prices associated with the UNE combinations that SWBT is not
required to provide. The Eighth Circuit is currently considering whether to revive rules 315(c)
through (f) on remand fromowa Ultilities Board and the Texas Commission has been asked to
consider the underlying “new combinations” issue on remand from the Fifth Circuit.

®7 SWBT Texas | Comments at 37-38; SWBT Auinbauh Texas | Aff. at para. 141; SWBT Texas | Reply at 56-
57; Texas Commission Texas | Comments at 25; SWBT Auinbauh Texas | Reply Aff. at para. 43.

®% SWBT Auinbauh Texas | Aff. at para. 142; SWBT Auinbauh Texas | Reply Aff. at para. 43.
%9 SWBT Smith Texas | Reply Aff. at para. 9; SWBT Auinbauh Texas | Aff. at para. 142.

®%0 SWBT Texas | Comments, App. A-3, Tab 1; SWBT Auinbauh Texas | Aff. at para. 142; SWBT Texas | Reply
at 56-57. See alsAT&T Rhinehart Texas | Reply Aff. at para. 27.

%1 \WorldCom Texas Il Comments at 35.

%2 AT&T Rhinehart Texas | Aff. at paras. 57-58, 60; AT&T Rhinehart Texas | Reply Aff., Att. 2 at paras. 25,
27; WorldCom Price Texas | Aff. at para. 16.

%3 AT&T Rhinehart Texas | Aff. at para. 60; WorldCom Price Texas | Aff. at paras. 17-18; WorldCom Texas I
Comments at 35.

%4 AT&T Rhinehart Texas | Reply Aff. at para. 25.
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Given the current state of the law, those proceedings are the appropriate forums for resolving
disputes such as the one at issue fiere.

236. Nonrecurring charges other than the COARSs previously discussed, we are
reluctant to deny a section 271 application because a BOC is engaged in an unresolved rate
dispute with its competitors and the relevant state commission, which has primary jurisdiction
over the matter, is currently considering the matfeinstead, as we have explained, interim rate
solutions are a sufficient basis for granting a 271 application when an interim solution to a
particular rate dispute is reasonable under the circumstances, the state commission has
demonstrated its commitment to our pricing rules, and provision is made for refunds or true-ups
once permanent rates are set. SWBT’s 271 application easily meets that standard.

237. The dispute over the nonrecurring charges other than the COAC has evolved
significantly since SWBT filed its initial applicatiofi! The practice that AT&T now challenges is
a policy under which SWBT withholds collection of the relevant charges, effectively imposing an
interim charge of zero on the nonrecurring items that form the basis of AT&T’s complaints, if the
competing carrier agrees to be bound by any true-up the Texas Commission might order on
remand from the Fifth Circuit?® That interim solution, which AT&T chose to reject, is
reasonable given the legal uncertainty that has surrounded these charges since the Supreme
Court’s 1999 decision ifowa Utilities Board SWBT has agreed to an interim solution that
gives its competitors the current benefit of the doubt on these rates, subject only to the possibility
that the Texas Commission, and ultimately the federal courts, might someday find that a charge
greater than zero is required by the Act or our rules. AT&T is poorly positioned to complain
about that solution. Because the Texam@ssion and the federal courts must be presumed to
apply the law correctly, those carriers face uncertainty about the imposition of a true-up only to
the extent that they reasonably believe that they may in fact have a legal obligation to pay
something greater than a charge of zero. No carrier is immune from the effect of future

%85 WorldCom contends that competitive LECs do not haeess to SWBT'’s network to combine elements and it
is apparently on that premise that WorldCom infers a requirement that the COAC must be cost-based. That
premise is belied by the provision in SWBT’s T2A that allows competitive LECs to combine individually ordered
network elements. WorldCom Texas Il Comments at 35%86SWBT Auinbauh Texas | Aff., Att. A,

Attachment UNE-TX at 2. Because SWBT’s interconnection agreement includes such a provision, competitors
have a method, other than the COAC, of combining elements that are not previously combined in SWBT'’s
network.

°% See alsgart V.A.2infra, Pricing of Interconnection.

%7 AT&T Texas Il Comments at 39-42; WorldCom Texas Il Comments at 33-34. AT&T and WorldCom have
challenged the nonrecurring charges that apply to the pre-existing two-wire analog, loop-to-switch port
combination. The application of nonrecurring charges to other combinations of UNEs was not raised by the parties
as an issue in this proceeding.

%% AT&T Texas Il Reply Comments at 37; AT&T June 14, 2@0ParteLetter to Magalie Roman Salas, FCC
Secretary, from Mark E. Haddad, Counsel for AT&SeeSWBT June 27, 200Bx ParteLetter to Magalie

Roman Salas, FCC Secretary, from Edwardo Rodriguez, Jr., SBC Federal Regulatory Executive Director; SWBT
Auinbauh Texas Il Reply Aff. at paras. 41-42.
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resolutions of disputed issues, and, under the circumstances, the objection of AT&T on this point
is entirely insufficient to warrant a denial of SWBT’s application.

238. In light of the Fifth Circuit remand and SWBT's offer to impose an effective
interim rate of zero for the nonrecurring charges in dispute, therefore, we need not preempt the
Texas Commission’s ongoing inquiry into whether those charges comply with section 251 of the
Act or our pricing rules. The Texas Commission has established a schedule to set permanent rates
for all nonrecurring charges, and has indicated to the parties that the interim rates are subject to a
true-up. The Texas Commission is currently reviewing whether SWBT is entitled to impose
nonrecurring charges for existing UNE combinations and whether there is adequate cost support
for SWBT’s proposed nonrecurring charges as required by the Telecommunications Act of 1996
and our rule$?® Interested parties will have an opportunity to challenge the cost-based nature of
671

the rates proposed by SWBT in the proceeding before the Texami€on:

239. The situation we confront here is similar to the situation we confronted Bethe
Atlantic New York Ordeon the issue of interim rat&$. As in that proceeding, the rate dispute
here is fairly new, the relevant state commission has demonstrated a commitment to TELRIC, and
provision will be made for retrospective rate adjustments once permanent rates are set.
Moreover, SWBT has agreed to set an effective interim rate of zero, subject to true-up, pending
resolution of this dispute. Because we are confident that the Terasi€zion will each an
appropriate result consistent with our rules, we conclude that SWBT has met its obligations under
this checklist item. We also observe that in any context in which prices are not set in accordance
with our rules and the Act, we retain the ability to take a variety of enforcement actions and will
not hesitate to do 6

240. xDSL Rates.Covad argues that SWBT has not met the requirements of checklist
item (ii) because it does not have final, TELRIC-based rates for charges relating to the installation
and conditioning of xDSL-capable loofi$. The Texas Commission, in the Mega-Arbitration, set
permanent charges for xDSL-capable loGpsAfter reviewing the permanent rates set in the
Mega-Arbitration, the arbitrator for the Covad/Rhythms’ arbitration agreement set interim

%9 SeeSWBT Texas | Reply at 50; SWBT Auinbauh Texas | Reply Aff. at paras. 27-29.

®7% SeeTexas Commission, Docket No. 21622, Order No. 1 and Docket No. 22290, Order No. 5, Consolidating
Two Dockets Setting Forth the List of Issues and Schedule for Phase | of teed?ng (April 42000).

71 AT&T Texas Il Comments, Exh. G, at 3 (SWBT's April 5, 2000 brief before the Texas Commission).

®72 Bell Atlantic New York Ordet5 FCC Rcd at 4091, para. 25@e alsdection V.A.2, Pricing of
Interconnection.

®73 See47 U.S.C. § 271(d)(6).
674

Covad Texas | Comments at 15.

®7> SWBT Texas | Application at 96; SWBT Auinbauh Aff. at para. 144.
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charges, subject to true-up, that are the exact xDSL rates that Covad propdsedTexas
Commission is now conducting a proceeding to set permanent xDSL rates based on cost studies
that SWBT submitted at the direction of the Texas Commission arbiffator.

241. As discussed previously, interim rate solutions are a sufficient basis for granting a
section 271 application when an interim solution to a particular rate dispute is reasonable under
the circumstances, where the state commission has demonstrated its commitment to our pricing
rules, and provision is made for refunds or true-ups once permanent rates are set. It is evident
from a review of the Covad/Rhythms arbitration proceeding that the interim xDSL rates are a
reasonable interim solution to this fairly recent dispute, the Texasidsion has established a
track record of setting interim xDSL rates that are cost-based, and the rates are subject to a
retroactive rate adjustmetit. We are confident that the Texas Commission will ultimately set
permanent, cost-based xDSL rates that comply with our rules. Under these circumstances, we
find that SWBT has met the requirements of checklist item 2 with respect to its xDSL rates.

242. Promotional DiscountsAT&T also asserts that promotional discounts on
unbundled loop and platform orders for telecommunications carriers serving residential customers
that SWBT offers are discriminatory and in violation of the AttThese promotions arise out of
SBC’s merger with Ameritecti’ We found in thesBC/Ameritech Merger Ordéhat these
promotions will bring more competitive offerings to residential custoffieMl/e also found that
these promotional offerings are offered to all telecommunications carriers on a nondiscriminatory
basis® Our findings in that order answer AT&T’s concerns here, and in any event, it would be
quite unfair to penalize SWBT in this proceeding for acting in accordance with those fifitlings.

67 Covad Texas | Comments, Tab 5, Final Arbitration Award, Docket Nos. 20226, 20272, at 8283VBT
Auinbauh Aff. at para. 144; SWBT April Bx PartelLetter at 14.

®7" Covad Texas | Comments, Tab 5, Final Arbitration Award, Docket Nos. 20226, 20272 at 86-87. The xDSL
cost study for loop conditioning was due on March 31, 2000 and for loop make-up information was due on May 30,
2000.

678 Covad Texas | Comments, Tab 5, Final Arbitration Award, Docket Nos. 20226, 20272, at 86-88.
79 AT&T Texas Il Comments at 64, n. 62.

%80 Applications of Ameritech Corp. and SBC Communications Inc. for Consent to Transfer Control of
Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d) of the
Communications AcCC Docket No. 98-141, Memorandum Opinion and Order, 14 FCC Rcd 14712, 14874 at
paras. 390-391 (1999%5BC/Ameritech Merger Order

®8L |d. at 14915-15, para. 494.
®%2 |d. at 14916 at para. 497.

%83 At the time SWBT filed its application, SWBT offered competing carriers a second voice grade loop for the
provision of advanced services at 50 percent of its lowest rate for a voice grade loop. Because the Commission
found that this was a reasonable approach until the line sharing requirements took effect, we reject AT&T'’s
arguments otherwiseSBC/Ameritech Merger Ordet4 FCC Rcd at 14987-92, App. C., paras. 8, 14; SWBT
(continued....)
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C. Checklist Item 3 — Poles, Ducts, Conduits and Rights of Way
1. Background

243. Section 271(c)(2)(B)i{) requires BOCs to provide “[nJondiscriminatoagcess to
the poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and
reasonable rates in accordance with the requirements of sectioti‘2RitheLocal Competition
First Report and Orderthe Commission interpreted section 251(b)(4) as requiring
nondiscriminatoryaccess to LEC poles, ducts, conduits, and rights-of-way for competing
providers of telecommunications services in accordance with the requirements of sectfon 224.
In addition, we interpreted the revised requirements of section 224 governing rates, terms, and
conditions for telecommunications carriers’ attachments to utility poles dleeAttachment
Telecommunications Rate Ord& Section 224(f)(1) states that “[a]ility shall provide a cable
television system or any telecommunications carrier with nondiscriminatogss to angole,
duct, conduit, or right-of-way owned or controlled by’.”"Notwithstanding this requirement,
section 224(f)(2) permits ailitty providing electric service to deraccess to its poles, ducts,
conduits, and rights-of-way, on a nondiscriminatory basis, “where there is insufficient capacity
and for reasons of safety, reliability and generally applicable engineering purfidses.”

(Continued from previous page}
Texas Il Auinbauh Aff. at para. 5; AT&T Texas Il Comments at 21; AT&T Texas Il Pfau/Chambers Decl. at para.
13.

%84 47 U.S.C. § 271(c)(2)(B)(iii). As originally enacted, section 224 was intended to address obstacles that cable
operators encountered in obtainirggass to poles, ducts, conduits, or rights-of-way owned or controlled by

utilities. The 1996 Act amended section 224 in several important respects to ensure that telecommunications
carriers as well as cable operators have access to poles, ducts, conduits, or rights-of-way owned or controlled by
utility companies, including LECsSecond BellSouth Louisiana Ordé8 FCC Rcd at 20706, n.574.

%8 | ocal Competition First Report and Orderl FCC Rcd at 16073, para. 1156.

%% Implementation of Section 703(e) of the Telecommunications Act of 1996, Amendment of the Commission’s
Rules and Policies Governing Pole Attachme@S,Docket No. 97-151, 13 FCC Rcd 6777 (198®) ¢

Attachment Telecommunications Rate Oydeacated in partGulf Power Company v. FCQ08 F.3d 1263 (11th

Cir. 2000).

%87 47 U.S.C. § 224(f)(1). Section 224(a)(1) defines “utility” to include any entity, including a LEC, that controls
“poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications.” 47 U.S.C. §
224(a)(1).

®88 47 U.S.C. § 224(f)(2). In theocal Competition First Report and Ordéhe Commission concluded that,

although the statutory exception enunciated in section 224(f)(2) appears to be limited to utilities providing
electrical service, LECs should also be permitted to decssa to their poles, ducts, conduits, and rights-of-way
because of insufficient capacity and for reasons of safety, reliability and generally applicable engineering purposes,
provided the assessment of such factors is done in a nondiscriminatory maocarCompetition First Report

and Order,11 FCC Rcd at 16080-81, paras. 1175-77.
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244. Section 224 also contains two separate provisions governing the maximum rates
that a utility may charge for “pole attachmerft§.’Section 224(b)(1) states that then@nission
shall regulate the rates, terms, and conditions governing pole attachments to ensure that they are
“‘just and reasonablé? Notwithstanding this general grant of authority, section 224(c)(1) states
that “[n]othing in [section 224] shall be construed to apply to, or to give theni&sion
jurisdiction with respect to the rates, terms, and conditions, or access to poles, ducts, conduits
and rights-of-way as provided in [section 224(f)], for pole attachments in any case where such
matters are regulated by a Stat&.As of 1992, nineteen states had certified to then@ission
that they regulated the rates, terms, and conditions for pole attaclithettsvever, none of the
five states in which SWBT is a LEC, including Texas, has elected to regulate poles, ducts,
conduits, and rights-of-way?

2. Discussion

245. Based on the evidence in the record, we conclude that SWBT provides
nondiscriminatoryaccess to the poles, ducts, conduits, and rights-of-way at just and reasonable
rates in compliance with section 271(c)(2)({B)(and thus satisfies the requirements of checklist
item 3%* The Texas Commission concludes that SWBT provides nondiscrimirzatoggs to

%89 Section 224(a)(4) defines “pole attachment” as “any attachment by a cable television system or provider of

telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled by a utility.” 47 U.S.C. §
224(a)(4).

%99 47 U.S.C. § 224(b)(1).

%91 47 U.S.C. § 224(c)(1). Texas does not regulate the rates, terms, and conditions for pole attaSeménts.

re Marcus Cable Associates, L.P. v. Texas Ultilities Electric Compgaay,No. 96-002, 12 FCC Rcd 10362,

10365, para. 10 (19973¢ge also States That Have Certified That They Regulate Pole Attachpudatits Notice,

7 FCC Rcd 1498 (1992). The 1996 Act extended the Commission’s authority to include not just rates, terms, and
conditions, but also the authority to regulate nondiscriminatmgss to poles, ducts, conduits, and rights-of-way.
Local Competition First Report and Ordelrl FCC Rcd at 16104, para. 1232; 47 U.S.C. § 224(f). Absent state
regulation of terms and conditions of nondiscriminatory attachnueess, the Commission retains jurisdiction.

Local Competition First Report and Ordelrl FCC Rcd at 16104, para. 1232; 47 U.S.C. § 224(c¢#)also Bell
Atlantic New York Orderl5 FCC Rcd at 4093, para. 264

%92 See States That Have Certified That They Regulate Pole AttachPhelsiis,Notice, 7 FCC Rcd 1498 (1992);
47 U.S.C. § 224(f).

%93 SWBT Hearst Texas | Aff. at para. 32.

%94 SWBT states that, pursuant to section 224 of the Act, it has negotiated agreements with cable providers for

access to poles, ducts, conduits, and rights-of-way. SWBT Texas | Application at 92. The product of these
negotiations is contained in SWBT's Master Agreement, which has been incorporated in interconnection
agreements approved by the Texas Commisdibnat 92. SWBT states that the Master Agreement is available to
any competitive LEC, and that it will negotiate modifications to the Master Agreement upon réduasB2-93.

SWBT states that its Master Agreement and its state-approved interconnection agreements incorporate rates that
were negotiated with cable operators and comply with the methodology set out in section 224(d)(1) of the Act, as
well as the cost formula and methodology specified by the Commidsioat 93;see als’SWBT Hearst Texas |
(continued....)
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poles, ducts, conduits, and rights-of-way at just and reasonable rates that comply with the Act and
Commission rule&’ No commenter raised allegations challenging SWBT’s compliance with this
checklist item.

D. Checklist Item 4 — Unbundled Local Loops
1. Background

246. Section 271(c)(2)(B)(iv) of the Act, item 4 of the competitive checklist, requires
that a BOC provide “[lJocal loop transmission from the central office to the customer’s premises,
unbundled from local switching or other servic&8. The Commission has defined the loop as a
transmission facility between a distribution frame, or its equivalent, in an incumbent LEC central
office, and the demarcation point at the customer prefiiis@is definition includes different
types of loops, including “two-wire and four-wire analog voice-grade loops, and two-wire and
four-wire loops that are conditioned to transmit the digital signals needed to provide service such
as ISDN, ADSL, HDSL, and DS1-level signafg’”

247. In order to establish that it is “providing” unbundled local loops in compliance with
section 271(c)(2)(B)(iv), a BOC must demonstrate that it has a concrete and specific legal
obligation to furnish loops and that it is currently doing so in the quantities that competitors
demand and at an acceptable level of quility.

248. A BOC must also demonstrate that it provides nondiscriminaimogss to
unbundled loop&? Specifically, the BOC must provide access to any functionality of the loop
requested by a competing carrier unless it is not technically feasible to condition the loop facility

(Continued from previous page}

Aff. at para. 32; SWBT Texas | Application App. C, Tab 1233 at 57 (Final Staff Status Report on Collaborative
Process, Investigation of Southwestern Bell Telephone Company’s Entry into the Texas InterLATA
Telecommunications Market, TX PUC Nov. 18, 1998).

69 Texas Commission Texas | Comments at 48-50.
%% 47 U.S.C. § 271(c)(2)(B)(iv).

%97 | ocal Competition First Report and Orderl FCC Rcd at 15691, para. 38INE Remand Orderl5 FCC

Rcd at 3772-73, paras. 166-167, n.301 (retaining definition of the local loop frarmadhleCompetition First
Report and Orderbut replacing the phrase “network interconnection device” with “demarcation point,” and
making explicit that dark fiber and loop conditioning are among the features, functions and capabilities of the
loop).

%% | ocal Competition First Report and Orderl FCC Red at 15691, para. 38INE Remand Orderl5 FCC
Rcd at 3772-73, paras. 166-167.

%99 Bell Atlantic New York Orderl5 FCC Rcd at 4095, para. 2&&cond BellSouth Louisiana OrgléB8 FCC
Rcd at 20637, para. 54.

%" Bell Atlantic New York Orderl5 FCC Rcd at 4095, para. 2&&cond BellSouth Louisiana OrgldB8 FCC
Rcd at 20712-13, para. 185.
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to support the particular functionality requestédin order to provide the requested loop
functionality, such as the ability to deliver ISDN or xDSL services, the BOC may be required to
take affirmative steps to condition existing loop facilities to enable competing carriers to provide
services not currently provided over the facilities, with the competing carrier bearing the cost of
such conditioning”” The BOC must provide competitors with access to unbundled loops
regardless of whether the BOC uses integrated digital loop carrier (IDLC) tecHffodwgsimilar
remote concentration devices for the particular loops sought by the competitor. Again, the costs
associated with providing access to sucliiti@s may be recovered from competing carriéts.

249. SWRBT states that through February 2000, it provisioned to competing carriers
more than 54,000 loops on a stand-alone basis and over 203,000 loops as part of pre-assembled
loop/port combination&” In order to demonstrate that it provides nondiscriminadocgss to
these loops, SWBT submitted performance data relating to its loop provisioning and maintenance
and repair functions for competing carriers. These data are disaggregated by loop type into
several categories for both voice grade loops and loops capable of transmitting the digital signals
necessary to support high-speed data services. In light of the variety of SWBT performance data,
our analysis of checklist item 4 does not focus on any single performance measurement or any
single type of loop. Instead, we examine the data for all the various loop performance
measurements, as well as the factors surrounding the development of these performance
measurements, in order to evaluate in the aggregate whether SWBT provides local loops in
accordance with the requirements of checklist item 4.

250. The focus of our analysis in this section is on the provisioning and maintenance and
repair of stand-alone loops. In particular, we address voice grade loops provisioned both as hot
cut loops and as new stand-alone loops. We also address xDSL-capable loops and high capacity
loops €.9, DS1 loops). Because provisioning and maintenance and repair functions for pre-
assembled loop/port combinations are more similar to processes used to provide resale than

%1 Bell Atlantic New York Orderl5 FCC Rcd at 4095-96, para. 2%kcond BellSouth Louisiana OrgéB FCC
Rcd at 20713, para. 187.

92 Bell Atlantic New York Orderl5 FCC Rcd at 4095-96, para. 271.

% IDLC technology permits a carrier to multiplex and demultiplex loop traffic at a remote concentration point
and to deliver that combined traffic directly to the switch without first separating the individual Lomgzs.
Competition First Report and Ordet1 FCC Rcd at 15692, para. 38BYE Remand Orderl5 FCC Rcd at 3793,
para. 217.

% Local Competition First Report and Orderl FCC Rcd at 15692-93, para. 384.

% SeeSWBT Texas Il Habeeb Aff. at para. 5, Attach.bAt seeDepartment of Justice Texas | Evaluation at 8-9

(alleging that SWBT overstates its facilities-based estimates); Allegiance Texas | Comments at 2; Allegiance Texas
| Howland Decl. at paras. 1-2 (alleging SWBT overstates competing carrier volumes); SWBT Texas | Habeeb
Reply at paras. 3-10 (refuting Department of Justice and competing carrier allegations regarding SWBT'’s
estimations of the volume of competition in Texas).
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those used to provide unbundled loops, we address loop/port combination issues in our discussion
of checkilist item 2.

2. Discussion

251. Like the Department of Justice and Texas CommisSiave conclude that SWBT
demonstrates that it provides unbundled local loops in accordance with the requirements of
section 271" Specifically, we find that SWBT demonstrates that it provides voice grade
unbundled loops through “hot cut” conversighim a manner that offers an efficient competitor a
meaningful opportunity to compete. Similarly, we find that SWBT provides competing carriers
with voice grade unbundled loops through new stand-alone loops in substantially the same time
and manner as it does for its own retail service. We also conclude that SWBT demonstrates that
it provides xDSL-capable loops and high capacity loops to competing carriers in a
nondiscriminatory manner.

252. To reach these conclusions, we evaluate a variety of SWBT performance
measurement data disaggregated by loop type. From thes® dataalculate that in February,

% Department of Justice Texas Il Evaluation at 1; Texas Commission Texas Il Comments at 11-36.

97 As a preliminary matter, we note that SWBT also demonstrates that it has a concrete and specific legal
obligation to provide unbundled local loops to competing carriers. Through various interconnection agreements,
SWBT provisions a full range of unbundled loops, including 2-wire analog loops with 8.0 dB or 5.0 dB loss, 4-wire
analog loops, 2-wire ISDN digl-grade lines, 4-wire DS1 digital grade lines, and various 2- and 4-wire loops
capable of offering xDSL services. In addition, competing carriers may request loops capable of carrying DS3
signals. SWBT provides access to stand-alone loops through cross-connects that run from the SWBT distribution
frame to competing carriers’ collocation spaSeeSWBT Texas | Deere Aff. at paras. 86-88, 151-Xgfe also

Interim Award, petitions of IP Communications Corp. to Establish Expedited Public Utility Commission of Texas
Oversight Concerning Line Sharing Issues, and Covad Communications Co., and Rhythms Links, Inc. against
SWBT and GTE for Post-Interconnection Dispute Resolution and Arbitration Under the Telecommunications Act
of 1996 Regarding Rates, Terms, Conditions, and Related Arrangements for Line Sharing, Docket Nos. 22168,
22469 (Texas PUC June 6, 2000) (setting forth interim interconnection terms and conditions for the high
frequency portion of the loop).

% A hot cut entails manually disconnecting the customer’s loop in the SWBT central office and reconnecting the
same loop at the competing carrier’s collocation space. It also involves coordinated switch software changes at
both SWBT's switch and the competing carrier’s switch and the implementation of local number portability. The
customer is taken out of service while the hot cut is in progress, thereby making the cut “hot,” although if the cut is
successful, the service disruption will last no more than a few minutes. Thus, ensuring that a hot cut is provisioned
correctly with coordination between SWBT and the competing carrier is critical because problems with the cutover
could result in extended service disruption for the custoiBell. Atlantic New York Orderl5 FCC Rcd at 4104-

05, para. 291 n.925.

99 5eeSWBT Aggregated Performance Data, Measurement No. 59 (“Percent Trouble Reports on N, T, C Orders

within 30 days”) (8.0 dB Loop, 5.0 dB Loop, BRI Loop, DS1 Loop, DSL) at 271-No. 59a-c (calculated from total
volumes listed on a per loop basis, combining 8.0 dB and 5.0 dB loop performance data to calculate mass market
voice grade loops which may be provisioned by hot cuts or through new stand-alone loops, and BRI and DSL loop
performance data to calculate xDSL-capable loops); Letter from Frank S. Simone, Government Affairs Director,
AT&T, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 00-04 (filed
(continued....)

131



Federal Communications Commission FCC 00-238

March, and April 2000, mass market voice grade loops, which may be provisioned by hot cuts or
through new stand-alone loofSyere 77, 74, and 71 percent of all unbundled stand-alone loops
ordered by competing carriers. During the same period, XDSL-capable loops increased from 19
percent of all unbundled stand-alone loops ordered by competing carriers in February 2000 to 23
and 27 percent of all unbundled stand-alone loops ordered by competing carriers in March and
April 2000. At the same time, DS1 high capacity loops have remained between 1 and 4 percent of
all unbundled loops ordered by competing carriers in Texas. Although we examine unbundled
loops in this disaggregated way, we base our conclusion on SWBT'’s unbundled stand-alone loop
provisioning overall. Thus, even if SWBT’s performance appears lacking in a particular area, we
examine the circumstances surrounding any shortfall, as well as SWBT’s performance in
aggregate, to reach our conclusion that checklist item 4 is met.

253. As described above, the Texas Commission developed SWBT’s performance
measurements and standards in a collaborative state proceeding with substantial input from
competing carrier§® When possible, the Texas Commission elected to compare SWBT'’s service
to competing carriers using unbundled loops directly to the level of service provided to SWBT’s
retail operations:* Thus, where the Texas Commission determined that a retail analogue is
appropriate and uses this analogue in its evaluation, we examine SWBT's performance by
determining whether it provides unbundled local loops to competing carriers in substantially the
same time and manner as it does to its retail custdievghere, however, the Texas
Commission determined that no comparable retail function exists, the level of SWBT service
provided to competing carriers is tested against benchmarks developed in the collaborative state
proceedind™* In these instances, we examine SWBT’s service to competing carriers in terms of
whether its performance affords efficient competitors a meaningful opportunity to cdimpete.

(Continued from previous page}
Mar. 27, 2000) (AT&T Mar. 2'Ex ParteLetter) (indicating that Performance Measurement No. 59 is reported on
a per loop basis for all loop types, including 8.0 dB loops).

1% Well over 50 percent of the stand-alone loops competing carriers purchase from SWBT are hot cut loops.

Department of Justice Texas Il Evaluation atCmparevolumes in SWBT Aggregated Performance Data,
Measurement No. 59 (“Percent Trouble Reports on N, T, C Orders within 30 Days”) (8.0 dB Loop, 5.0 dB Loop
(combined)) at 271-No. 59avdth Measurement No. 114.1 (“Loop Disconnect/Cross Connect Interval”) (Local
Number Portability with Loop-CHC, Local Number Portability with Loop-FDT) at 271-No. 114.1a-b.

1 see supr&art 111.D.2;see alsoTexas Commission Texas | Comments at 1-2.
2 SWBT Texas | Application at 15.

"3 second BellSouth Louisiana OrgdB FCC Rcd at 20655, para. 8&g also Bell Atlantic New York Orglds
FCC Rcd at 4098, para. 279.

4 SWBT Texas | Application at 15See generally Bell Atlantic New York Orgd&b FCC Rcd at 4098, para.
279.

> see Bell Atlantic New York Ordelr'5 FCC Red at 4095, para. 2@dneritech Michigan Orderl2 FCC Rcd
at 20619, para. 141.
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254. In determining that SWBT satisfies checklist item 4, we rely, among other factors,
on performance data collected and submitted by SWBT. Several commenters challenge the
validity of SWBT’s performance data generally, and loop performance data in partitular.
described abové; we reject this general contention because the data submitted by SWBT in this
proceeding have been subject to substantial scrutiny and review by interested parties. Where
commenters dispute specific data, we discuss these challenges in our analysis. In such instances,
we look to the availability of data reconciled under the auspices of the Texas Commission,
specific evidence presented by commenters, and the record as a whole, in order to determine the
appropriate weight to accord the challenged data.

a. Voice Grade Stand-Alone Loops

255. SWBT provisions unbundled voice grade local loops to competing carriers in three
distinct forms. First, SWBT provisions stand-alone loops to competing carriers through
conversions of active loops to the carriers’ collocation space. These loop cutovers, or hot cuts,
make it possible to transfer an active SWBT customer’s service to a competing carrier. Second, if
SWBT does not presently service the customer on the lines in question, a competing carrier may
obtain a “new” loop from SWBT. In this case, the customer receives service on a second loop
from a competitive carrier and not from SWBT, while it may choose to retain SWBT on the
original line. For both new loops and conversions of existing customers, when loops are
provisioned on a stand-alone basis, the competing carrier obtains only the transmission facility
between SWBT's central office and the customer’s premises. Third, SWBT provisions loops as
part of a platform of network elements. What follows below is a discussion of the provisioning
and maintenance and repair of hot cut loops and new stand-alone loops. Because provisioning
and maintenance and repair functions for loops provisioned as part of a platform are more similar
to processes used to provide resale than those used to provide unbundled loops, we address them
in checklist item 2.

0] Hot Cut Loop Provisioning

256. Like the Department of Justice, we find that SWBT demonstrates that it provides
unbundled hot cut loops through the conversion of active customers from SWBT to competing
carriers, in accordance with the requirements of checklist itéin¥he ability of a BOC to
provision working, trouble-free loops through hot cuts is critically important in light of the
substantial risk that a defective hot cut will result in competing carrier customers experiencing
service outages for more than a brief pefiddVioreover, the failure to provision hot cut loops

1® AT&T Texas Il Comments at 37-39; AT&T Texas Il Reply at 15, 23-36; AT&T Texas | Pfau/De Young Decl.
at paras. 15, 25, 56-58; WorldCom Texas | Comments at 34.

"7 See suprdll.D.2.
"8 Department of Justice Texas Il Evaluation at 1, 11.

19 Bell Atlantic New York Orderl5 FCC Rcd at 4109, para. 299.
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effectively has a particularly significant adverse impact on mass market competition because they
are a critical component of competing carriers’ efforts to provide service to the small- and
medium-sized business markéfs.

257. At the outset, we reject the argument made by some commenters that SWBT fails
to meet the “standards” we developed inBladl Atlantic New York Ordef* With each
application we are presented with a different set of circumstances: new and differently defined
performance measurements, state proceedings with different histories, new processes by which
BOCs perform necessary functions for competing carriers, and new competing carrier concerns.
Although the hot cut timeliness and quality issues we assess remain consistent, the evidence
presented will vary from one application to the next. For instance, unlike Bell Atlantic, SWBT’s
hot cut processes are divided into two methods, and these two methods are reflected in separate
performance measurements. As described in more detail below, some of SWBT'’s performance
measurements are reported on a per loop basis, rather than the per order basis used by Bell
Atlantic with some of its performance measurements. In many cases, such differences are the
product of state proceedings where provisioning processes and performance measurements were
developed and refined with input from both the BOC and competing carriers. These differences
can make direct comparison with the performance discussed in prior orders difficult, if not
impossible. As a result, although our hot cut inquiry here examines the same criteria as our
inquiry in theBell Atlantic New York Ordemve necessarily base our conclusion on the evidence
presented in this application. In particular, we evaluate SWBT’s hot cut process, and the
timeliness and quality of the hot cuts it provides to competing carriers.

258. The Texas Commission reasonably determined that there is no retail equivalent to
a hot cut, and no commenter contends otherwise. Thus, asBelti#glantic New York Order
the appropriate standard is whether the BOC provides unbundled loops through hot cuts in a
manner that offers an efficient competitor a meaningful opportunity to cofipetea footnote
in one of its comments, AT&T proposes an ostensibly different standard, under which a BOC
would be required to demonstrate that it has provided “the fewest number of outages and best on-
time performance that it is technically feasible and commercially reasonable for the BOC to
achieve.”™ Because AT&T does not explain how such a test would operate in practice or how, if
at all, it would differ from our traditional standard for BOC activities that lack a retail analogue,

2% Department of Justice Texas Il Evaluation at 9; Connect! Texas Il Comments at 6; AT&T Texas Il

Depkiewicz Reply Decl. at paras. 16-21, Attach. 1-3; Department of Justice Texas | Evaluation at 27; Allegiance
Texas | Comments at 5; AT&T Texas | DeYoung Decl. Vol. llIA at paras. 11, 99-102, Attach. 14-16; Letter from
Mark E. Haddad, Counsel, AT&T, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC
Docket No. 00-65 at 10 (filed June 8, 2000) (AT&T Jurtex8artel etter).

2L @Link Texas Il Comments at 3-4, 6; AT&T Texas Il Comments at 26-27, 29; Connect! Texas Il Comments at
4-5; RCN Texas Il Comments at 5, 7; AT&T Texas Il DeYoung/Van de Water Decl. at paras. 13-25; 51; ALTS
Texas Il Reply at 10-11; AT&T Texas Il Reply at 19, 33, 35; AT&T Texas Il DeYoung/Van de Water Reply Decl.

at para. 9; Department of Justice Texas | Evaluation at 33.
22 See Bell Atlantic New York Order5 FCC Red 4104, para. 291.

22 AT&T Texas || Comments at 28 n.34.
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we conclude that AT&T’s passing reference to this issue provides no basis for departing from our
traditional approack

259. Hot Cut Process SWBT makes available two hot cut processes: the fully
coordinated hot cut (CHC) process and the frame due time (FDT) hot cut process. CHC orders
are manually handled in SWBT's order processing center and require intensive coordination and
communication between SWBT and the competing carrier during the actual cutover from SWBT
to the competing carriéf> FDT hot cuts require both SWBT and the competing carrier to
perform necessary work at pre-arranged times, with no communication required at the time of the
hot cut/*® Unlike CHC orders, FDT orders are capable of flowing through SWBT’s order
processing center without manual work by SWBT's representativédthough in the past
SWBT has represented that the CHC process is too resource-intensive to support commercial
levels of demand for lower volume loop ordéfsSWBT now states that it has sufficient
resources to process competing carriers’ orders in a timely and efficient manner, regardless of
which method they choos&. Thus, competing carriers “have their choice of two alternative
processes in every case, allowing them to pick the process that best fits their resources and
priorities.”*° At present, slightly more than half of all hot cuts are performed with the FDT
process; the remainder are performed with the CHC prétess.

?* Indeed, AT&T appears to overlook the significance of the lack of a retail analogue in this context. It appears
to rely, for example, on the language of section 51.311(b) of the Commission’s rules, which requires an incumbent
LEC, “to the extent technically feasible,” to afford new entrants with a “qualitgoafsa” to network elements that

is “at least equal in quality to that which the incumbent LEC provides to itself.” 47 C.F.R. § 51.311(b). But the
“equality” standard of this rule, which varies in application from incumbent to incumbent, applies in contexts
where (unlike here) there is some retail analogue. The rule does not impose a general standard of performance.

% SWBT Texas | Ham Aff. at para. 134; SWBT Texas | Conway Aff. at paras. 78-79.

2 SWBT Texas | Conway at para. 76.

2" Department of Justice Texas | Evaluation at 27.

28 SWBT Texas | Conway Aff. at para. 79; AT&T Texas | DeYoung Decl. IlIA at paras. 44-47 (citing SWBT
letters, e-mails, and statements presented to the Texas Commission and Nov. 2, 1999 Texas Commission Hearing
Tr. at 267 (Gwen Rowling of ICG Communications testified before the Texas Commission that “Frame due time,
we have been asked by Southwestern Bell to start using it. We didn’t come to Bell to do it. They asked us to start
doingit....")). See alstAT&T Texas Il Reply at 23; @Link et al. Texas Il Reply at 5; AT&T Juriex8arte

Letter at 6-7.

2 SWBT Texas Il Application at 10; SWBT Texas Il Noland/Dysart Reply Aff. at para. 54; SWBT Jube 23
Parte Letter at 3.

%0 SWBT Texas Il Application at 8; SWBT Texas Il Noland/Dysart Reply Aff. at para. 54.

3L In February, March, and April 2000, SWBT performed 1890, 1998, and 1500 CHCs and 2296, 2119, and
1637 FDT hot cuts. SWBT Aggregated Performance Data, Measurement No. 114.1 (“Loop Disconnect/Cross
Connect Interval”) (Local Number Portability with Loop—CHC, Local Number Portability with Loop—FDT) at
271-No. 114.1a-b.
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260. Upon review of SWBT'’s present representations regarding CHC availability and
the lack of recent competing carrier evidence suggesting otherwise, we conclude that competing
carriers may freely choose between the CHC and FDT hot cut pro€ésaltkough some
commenters maintain that SWBT cannot handle high volumes of CHC orders, they offer little or
no current evidence to demonstrate that this continues to bé*tiuith respect to the more
recent evidence that AT&T offers to support this conclusion, namely AT&T’s experience with
erroneous CHC order rejections for invalid due dates, we conclude that it is insufficient to
warrant a determination that the CHC process is not capable of handling current demand. The
only evidence AT&T provides is a statement by SWBT in an e-mail regarding CHC rejections that
SWBT cannot provide a “limitless” number of CHC ord&tsln light of its stated commitment in
the same e-mail to “make[] every effort to accommodate all requested dates and times for CHC
orders,” this is not, by itself, substantial evidence that SWBT’s process cannot manage competing
carrier demand for CHCS. Moreover, the e-mail indicates that SWBT actively is working with
AT&T to resolve its CHC rejection problem. In any event, should future SWBT hot cut capacity
constraints limit competing carriaccess to unbundled voice grade loops, we shall take
appropriate enforcement action at that time.

261. We emphasize that competing carriers can now choose freely between the CHC
and FDT hot cut processes, because we conclude that the evidence in this proceeding indicates
that it is only through the CHC process that SWBT is able to provision unbundled hot cut loops in
accordance with the requirements of checklist item 4. In the discussion that follows, we find that
SWBT demonstrates it provisions CHCs in a timely manner and at an acceptable level of quality,
with a minimal service disruption and a minimum number of troubles following installation. We
also find that SWBT demonstrates that it provisions FDT hot cuts in a timely manner and with a
minimum number of troubles following installation. Problems, however, remain with respect to
FDT hot cut service disruptions, and therefore we do not find that SWBT provisions hot cut
loops through the FDT process in accordance with the requirements of checklist item 4. Yet,
because the FDT process il shosen by competing carriers in significant numbers, we discuss
the FDT process in conjunction with the CHC process below.

262. Hot Cut Timeliness We conclude that SWBT demonstrates that it can complete a
substantial percentage of CHCs and FDT hot cuts it provisions within a reasonable time

32 \We note that the Department of Justice requested that the Commission make this deternSiaation.
Department of Justice Texas Il Evaluation at3de alsd'exas Commission June EX PartelLetter at 3 n.7;
SWBT June 2Ex PartelLetter at 3..

33 @Link Texas Il Comments at 5; Connect! Texas || Comments at 7; RCN Texas Il Comments at 8; AT&T

Texas Il Reply Comments at 24; AT&T Jun&SR PartelLetter at 6 (citing SWBT statements from September and
November 1999 regarding the availability of the FDT hot cut process and/or the limits of the CHC process).

3 See generallAT&T June 8Ex ParteLetter at 7, Attach. 8 (e-mail froBob Bannecker, SWBT, to Sarah
DeYoung, AT&T (sent May 26, 2000)).

% AT&T June 8Ex Parteletter at Attach. 8 (e-mail frofBob Bannecker, SWBT, to Sarah DeYoung, AT&T
(sent May 26, 2000)).
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interval/*® Under the performance measurement developed by the Texas Commission, and
approved at its December 16, 1999 open meeting, SWBT hot cut performance is measured
according to the percentage of hot cut loops in orders of less than 25 lines that SWBT completes
within a specified time windoW The Texas Commission adopted an interim benchmark, under
which 100 percent of these cutovers must be completed within 2 hours of the scheduled start
time.”*® This standard applies to both CHC and FDT hot Gut¥he performance data SWBT
submitted with its application indicate that SWBT completed between 98 and 99 percent of all
CHCs within 2 hours from February through April 2060During the same time period, these

data indicate that SWBT completed between 92 and 99 percent of FDT hot cuts within 2*hours.

263. Inresponse to criticism regarding the accuracy of SWBT'’s hot cut data, the Texas
Commission issued orders requesting SWBT and competing carrier reconciliation of various
SWBT self-reported hot cut performance measurement daBecause we believe data
reconciled under the auspices of a state commission, with the participation of both competing
carriers and the BOC, to be reliable evidence of a BOC'’s performance, we accord these data
substantial weight’> Moreover, the reconciled data include information on SWBT’s ability to
perform both CHCs and FDT hot cuts within a 1 hour intéf¢ain addition to these reconciled

% See, e.gBell Atlantic New York Ordefl5 FCC Rcd at 4114-15, para. 309 (finding that Bell Atlantic was
able to complete at least 90 percent of competing carrier hot cut orders of fewer than 10 lines within a one-hour
interval).

37 Texas Commission Texas Il Comments at 13.

38 Texas Commission Texas Il Comments at 13.

% See, e.g.SWBT Aggregated Performance Data, Measurement No. 114.1 (“Loop Disconnect/Cross Connect

Interval”) (Local Number Portability with Loop-CHC, Local Number Portability with Loop-FDT) at 271-No.
114.1a-b.

4% SWBT Aggregated Performance Data, Measurement No. 114.1 (“Loop Disconnect/Cross Connect Interval”)

(Local Number Portability with Loop-CHC) at 271-No. 114.1a.

“I SWBT Aggregated Performance Data, Measurement No. 114.1 (“Loop Disconnect/Cross Connect Interval”)

(Local Number Portability with Loop-FDT) at 271-No. 114.1b.

2 Order No. 4Section 271 Compliance Monitoring of Southwestern Bell Tel. Co. of, Texagact No. 20400
(Texas PUC Mar. 28, 2000) (Texas Commission Mar. 28 Order); Order BecBion 271 Compliance
Monitoring of Southwestern Bell Tel. Co. of Tex&oject No. 20400 (Texas PUC May 5, 2000) (Texas
Commission May 5 Order).

3 SeeBell Atlantic New York Ordefl5 FCC Rcd at 4106-07, paras. 294-$&e als&WBT Texas ||
Application at 31; SWBT Texas Il Noland/Dysart Reply Aff. at para. BAt seeAT&T Texas Il DeYoung/Van
de Water Reply Decl. at para. 15; AT&T JunEx8ParteLetter at 15 (alleging that SWBT overstates the Texas
Commission’s involvement in fact finding).

"4 AT&T has criticized the 2 hour interval as overly generous. AT&T Texas Il Comments at 35-36; AT&T

Texas Il DeYoung/Van de Water at paras. 60, 105-109. The Texas Commission is revising its hot cut interval
measurement. Loops in orders with less than 11 lines will be assessed using a 1 hour interval and loops in larger
orders will be tracked against a longer time. SWBT Texas Il Noland/Dysart Reply Aff. at para. 45.
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data, SWBT presented data from competing carriers that were reconciled, combined with SWBT
data from competing carriers that did not participate in the reconciliatiecauBe we find that

this aggregated presentation is the most accurate overall picture of SWBT performance in Texas,
we use it to evaluate SWBT’s hot cut loop timeliness.

264. We find that the aggregated data demonstrate that SWBT can provision a
substantial percentage of competing carrier CHC and FDT hot cut loops within a 1 hour interval.
These aggregated data indicate that during December 1999, and January and February 2000,
SWBT completed an average of 90 percent of all CHC loops from orders with less than 11 lines
within 1 hour and an average of 94 percent of all FDT hot cut loops from orders with less than 11
lines within 1 hour® Moreover, in its reply comments, SWBT developed similar data for March
and April 2000, that demonstrate that during these two months, SWBT completed an average of
93 percent of all CHC loops from orders with less than 11 lines within 1 hour and an average of
96 percent of all FDT hot cut loops from orders with less than 11 lines within I*hdwe find
this evidence sufficient to overcome the claims of competing carriers that SWBT’s hot cut
provisioning is not performed in a timely manner and therefore affects their ability to obtain and
retain customer§!

265. We acknowledge that some commenters raise concerns with respect to the way
SWBT measures the interval for its completion of hot cut loops. First, some competing carriers
criticize SWBT and the Texas Commission for using a measurement based on individual loops,
rather than orderé® Although these commenters insist that a loop-based measuféisent
more charitable representation of SWBT’s performance than a measurement based on orders, we
do not find their arguments persuasive. A measurement based on loops and not orders is not
systematically more generous to the BOC, because it is possible for the percentage of loops
completed within an interval to be lower than the percentage of orders completed within the same
interval. As SWBT points out, whether one approach is stricter than the other depends upon the

%> SWBT Apr. 25Ex ParteLetter at Attach. 2 (“PM 114.1 Reconciled/Reported Results Summary?).

" These data were developed pursuant to a May 5, 2000 Texas Commission order requesting reconciliation of
certain SWBT March and April 2000 hot cut data. We acknowledge, however, they do not reflect the final
reconciliation. SeeSWBT Texas Il Noland/Dysart Reply Aff. at para. 15, Attach. B (“PM 114.1
Reconciled/Reported Results Summary”) (averaging together March and April 2000Skdaglsd exas

Commission May 5 Order; AT&T JuneBX Parteletter at 1-2 (criticizing SWBT's unilateral presentation of hot

cut timeliness data for March and April 2000).

4T CLEC Coalition Texas | Comments at 41-42; RCN Texas Il Comments at 11; ALTS Texas | Comments at 33;

AT&T Texas | DeYoung Vol. IlIA Decl. at paras. 75-81, 128-130.

8 AT&T Texas Il Comments at 34; AT&T Texas Il DeYoung/Van de Water Decl. at paras. 22, 31, 52; AT&T
Texas Il DeYoung/Van de Water Reply Decl. at paras. 72-81; Department of Justice Texas | Evaluation at 32 n.85;
Allegiance Texas | Comments at 5-7; ALTS Texas | Comments at 33; AT&T Texas | DeYoung Vol. IlIA Decl. at
paras. 14, 55, 131-159.

49" By loop-based measurement, we mean data reported on an individual line basis.
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extent to which delays occur on multiple lines in the same éfdétoreover, we agree with the
Texas Commission that performance measurements are not necessarily “one size fits all,” and
conclude that it is the more prudent course for this Commission to recognize reasonable
measurements adopted by state commissions as a part of a state proceeding that included both
BOC and competing carrier inpfit.

266. Finally, some commenters criticize SWBT's interim hot cut timeliness performance
measurement because the business rules indicate that the interval ends when the SWBT technician
completes the hot cut, excluding the time it takes for the SWBT technician to call the competing
carrier to indicate that SWBT completed work on the CHC cutG¥ekt the outset, we note
that this criticism does not apply to FDT hot cuts, because no such call is required when this
process is used. With respect to CHCs, we find that this concern is misplaced, because
communication between SWBT and the competing carrier is already required at the time of the
CHC.”®® Although beyond the scope of this order, we note that SWBT and competing carriers
recently agreed to revise the business rules so that the conversion inilkeval after the
SWBT technician has notified the competing carrier that the cutover is corfiplete.

267. Hot Cut Quality We further conclude that SWBT demonstrates that it provisions
CHCs at a level of quality that offers efficient competitors a meaningful opportunity to compete.
Upon review of the evidence in the record regarding hot cut installation quality, and specifically
the outage rate associated with failed SWBT CHCs, and the trouble rate following CHC
installation, we find that SWBT demonstrates that it provisions CHCs to competitors in a manner
that meets the requirements of the checklist. Although we find that SWBT’s performance with
respect to troubles following FDT hot cut installation meets the requirements of the checklist, we
find that the outage rate associated with failed SWBT FDT hot cuts does not.

268. Outages. We conclude that the record demonstrates that the CHC process SWBT
makes available to competing carriers minimizes service disruptions that may significantly affect

%% SWBT Texas Il Reply at 34; SWBT Texas Il Noland/Dysart Reply Aff. at para. 47 (demonstrating that

changing from reporting a measurement in loops to reporting a measurement in orders has no consistent impact),
Attach. K (comparing SWBT hot cut timeliness data fec@mber1 999 through March 2000, finding that of the

eight reported results (CHC and FDT for the four months), two showed no change when recalculated on a per order
basis, three showed improvement, and three showed deterioration in SWBT performance).

1 Texas Commission Texas Il Comments at 3.

2 AT&T Texas Il Comments at 39; AT&T Texas Il DeYoung/Van de Water Decl. at paras. 54, 102; AT&T
Texas Il DeYoung/Van de Water Reply Decl. at para. 92; Department of Justice Texas | Evaluation at 31-32 n.84;
Department of Justice Mar.Ex PartelLetter at 9; AT&T June &x Parteat 11-13.

%3 SWBT Texas | Conway Aff. at para. 84.

** SWBT Texas Il Reply at 33; SWBT Texas Il Noland/Dysart Reply Aff. at paras. 11-13; Department of Justice

Texas Il Evaluation at 10 n.26; Department of Justice Texas | Evaluation at 31-32 n.84. AT&T also contends that
SWBT's interim performance measurement fails to capture certain delays in switch activation. AT&T, however,
presents no data to indicate that this is a recurrent problem. AT&T Exe@&rteLetter at 13.
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competing carriers’ end-user customers. As a result, we conclude that SWBT demonstrates that
the level of outages competing carriers may experience as a result of failed SWBT CHCs is
sufficiently small to provide an efficient competitor with a meaningful opportunity to compete.

269. A comprehensive reconciliation of AT&T’s hot cut outage data conducted under
the auspices of the Texas Commission demonstrates that SWBT's CHC process minimizes service
disruptions experienced by competing carrier customers who are provisioned service via hot cut
loops. Because no performance measurement exists to capture all SWBT-caused hot cut outages,
the Texas Commission developed the Provisioning Process Improvement Group (PPIG) to
reconcile SWBT and competing carrier data relating to unexpected hot cut service butAges.
a result of PPIG efforts, a joint affidavit was filed with the Texas Commission by SWBT and
AT&T with reconciled outage data for December 1999, and January and February 2000.
addition, SWBT filed an affidavit with the Texas Commission reflecting the PPIG reconciliation
for March 2000 that is consistent with AT&T’s representation of the March 2000 PPIG data in its
reply comment$)’ Furthermore, the Texas Commission filecearparteletter with this
Commission indicating the results of the April 2000 PPIG data réieding.”® As with our
discussion of SWBT’s hot cut timeliness data, we review these reconciled data on a per loop
basis’™

270. Because the PPIG data reveal that during the period from December 1999 through
April 2000, an average of less than 5 percent of all CHC loops that SWBT provisioned to AT&T
resulted in end-user service outages caused by SWBT provisioning failures, we conclude that
SWBT makes available a hot cut process that provides efficient competitors with a meaningful

> Texas Commission Texas Il Comments at 16; SWBT Texas Il Conway/Dysart Aff. at para. 25; SWBT Apr. 25
Ex ParteLetter at Attach. 3 (Joint Affidavit of Mark Van de Water &abert Royer, Investagion of

Southwestern Bell Telephone Co.’s Entry Into the Texas InterLATA Telecommunications Market, Section 271
Compliance Monitoring of Southwestern Bell Telephone Co., Project Nos. 16251, 20400 at 2 (filed with Texas
PUC Apr. 21, 2000) (PPIG Van de Water/Royer Aff.)).

%% PPIG Van de Water/Royer Aff. at Attach. (CHC and FDdc&mber1999, and January and February 2000
outage data charts).

" Affidavit of Terry R. Hoeven, Section 271 Compliance Monitoring of Southwestern Bell Telephone Co.,
Project No. 20400 (filed with Texas PUC May 18, 2000) (PPIG Hoeven Aff.) (SWBT filing listing PPIG data from
March 2000 reconciliation); SWBT Texas Il Noland/Dysart Reply Aff. at Attach. C; AT&T Texas Il De
Young/Van de Water Reply Decl. at Attach. 1 (March 2000 PPIG data summary).

8 We note that the Department of Justice requested that the Commission confirm the accuracy of the April 2000
CHC outage data. Department of Justice Texas Il Evaluation at 14. We find the Texas Commission’s
endorsement of these data, as described in its June 9e2@@bteletter, and as filed by SWBT with the Texas
Commission in a June 15, 2000 affidavit, is substantial evidence of its accuracy. Texas CommissiofExdune 19
Parte Letter at 3.

9 As described above with respect to hottimeliness data, we reject the argument of commenters who contend

that a measurement based on loops rather than orders is systematically more generous to the incumbent than a
measurement based on ordeBge suprpara. 266.
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opportunity to compet&® We find this outage rate low enough to reject competing carrier
arguments that high CHC outage rates caused by SWBT provisioning failures make it difficult for
them to obtain and retain customé&tsWe acknowledge, however, that this average excludes
outages directly related to a one-time Telcordia software problem (SOAC) that affected outage
rates in February 2000. Although some commenters criticize this excltfsiomfind that these
outages were an unusual one-time problem based on a vendor’s softwar&déteetTexas
Commission concludes that “this problem has been rectified and will not affect SWBT's future
performance.” Furthermore, AT&T acknowledged the scope of the SOAC outage problem and
its impact on the PPIG data in the joint affida¥it.

271. We acknowledge that the reconciled PPIG data demonstrate a higher outage rate
associated with the FDT hot cut process than the CHC pr6tdsstthermore, we acknowledge
that in the past SWBT has encouraged competing carriers to use the FDT process for all but large
volume loop orders, or orders provisioned outside of normal business'Hoétgresent,
however, SWBT makes both the CHC and FDT hot cut processes equally available to competing
carriers’®® Moreover, SWBT provides the FDT process to competing carriers free of charge,
despite the fact that FDT conversions require most of the same SWBT labor as CHC
conversions® In addition, the mechanized nature of the FDT process makes it a less labor-
intensive option for competing carriers than the CHC pro¢ed§.despite these conveniences,
any competing carrier finds FDT outage rates too high, they are free to use the alternative CHC

%0 PPIG Van de Water/Royer Aff. at Attach. (CHC and FDdc&mber1999, and January and February 2000

PPIG outage charts); PPIG Hoeven Aff. (CHC and FDT March 2000 outage charts); AT&T Texas Il DeYoung/Van
de Water Reply Decl. at Attach. 1 (outages summary, March 2000 data); Texas CommissionEluRarl®

Letter at 3 (CHC outages from PPIG April 2000 data).

®1 SeeSWBT Texas I Conway/Dysart Aff. at paras. 10-11; AT&T Texas Il DeYoung/Van de Water Decl. at
paras. 23, 55-59 n.11See generally Bell Atlantic New York Ordéb FCC Rcd at 4110-11, paras. 302-03.

%2 See, e.gAT&T Texas Il Comments at 31 n.38; AT&T Texas Il Reply at 28-29.

%3 SWBT Texas Il Conway/Dysart at paras. 10-11 (SWBT performance results for February irreversibly affected

by Telcordia software defect); SWBT Texas Il Noland/Dysart Reply Aff. at paras. 23-24 (describing SWBT testing
procedures to ensure this sort of software problem does not happen in the future).

®* Texas Commission Texas Il Comments at 18; SWBT Texas Il Conway Aff. at para. 34.
% PPIG Van de Water/Royer Aff. at Attach. (CHC and FDT February 2000 outage charts).

% PPIG Van de Water/Royer Aff. at Attach. (FDBd&@mberl999, and January and February 2000 outage
charts).

®" SeeSWBT Texas | Conway Aff. at paras. 79, 86. AT&T Texas Il Reply at 23; @Link et al. Texas Il Reply at
5; See alsAT&T Texas | DeYoung Decl. Vol. llIA at paras. 44-47; AT&T Jun&8 PartelLetter at 6-7.

%8 SWBT Texas Il Application at 8-10; SWBT June P8 ParteLetter at 3.
%9 SWBT Texas Il Reply at 36-37.

"% SWBT Texas Il Reply at 36-37.
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process.

272. Because we find that the CHC process affords efficient competitors a meaningful
opportunity to compete, and that this process is now widely available to all competing carriers,
we do not find the fact that SWBT has developed an alternative, mechanized process with a
higher incidence of competing carrier end-user customer outages to be fatal to this application.
The record reflects that SWBT is working to further refine the FDT process so that it becomes a
viable option for more competing carriers in the near futtur&/e do not wish to discourage
SWBT, or any other incumbent, from developing new processes to provision unbundled loops.
As the Texas Commission points out, no one is benefited if this Commission discourages
incumbents from developing potentially more efficient systems or processes, just before or during
the pendency of their section 271 applicatidn.

273. Finally, we commend the Texas Commission for developing a new “outages on
conversion” performance measurement in its April 2000 work sessions with SWBT and
competing carrier§? This measurement will capture the percentage of CHC and FDT circuits for
which competing carriers submit a provisioning trouble report on the day of the conversion, or by
noon on the following day! The Texas Commission’s action effectively provides an outage
measure that AT&T and other competing carriers have indicated is important t6°tHehis
addition to the Texas performance measurements also will rendeegassary to perform the
sort of manual, time-consuming review and assessments that have been performed under the
auspices of the PPIG and are described abbwe believe this measurement will be a useful,
standardized way for competing carriers to assess FDT and CHC outage rates in the future and
will enable competing carriers to determine which method better suits their business plans.

274. |Installation Troubles. We conclude that SWBT demonstrates that competing
carrier end users experience only very low rates of installation troubles on lines provisioned by
CHCs and FDT hot cuts. From December 1999 through March 2000, competing carriers

I SWBT Texas Il Noland/Dysart Reply Aff. at para. 26 (describing “considerable effort” SWBT has devoted to

improving its FDT hot cut performance).

"2 Texas Commission Texas Il Comments at 14; AT&T Jule ®arteLetter at 2 (acknowledging that FDT hot
cuts require “less coordination” than CHCs, with “fewer steps and fewer time consuming hand-offs”).

"3 SWBT Texas Il Noland/Dysart Reply Aff. at para. 45, Attach. J.
" SWBT Texas Il Noland/Dysart Reply Aff. at para. 45, Attach. J.

" SeeALTS/CLEC Coalition Texas || Comments at 3-5; AT&T Texas || Comments at 32-33; AT&T Texas ||
DeYoung/Van de Water Decl. at para. 26; AT&T Texas Il DeYoung/Van de Water Reply Decl. at paras. 86-90;
see alstAT&T June 8Ex Parteletter at 8-9 (expressing concern about the exclusion of outages captured as
trouble reports following installation); AT&T Texas Il Reply at 20; AT&T Texas Il DeYoung/Van de Water Decl.
at para. 96 (expressing concern that defective cuts are not captured in existing performance measurements).
" SeeAT&T Texas Il DeYoung/Van de Water Decl. at para. 77 (characterizing the manual reconciliation
process as “extraordinarily resource-intensive”).
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experienced troubles within 7 days after installation on an average of only 1.5 percent of CHCs
and 2.3 percent of FDT hot cut$. When the CHC and FDT processes are combined, competing
carriers experienced troubles within 7 days following installation on an average of only 1.9
percent of all hot cut loog$’ As a result, we find that SWBT installs hot cuts of quality

sufficient to provide an efficient competitor with a meaningful opportunity to comfiete.

275. Other Hot Cut IssuesWe reject AT&T'’s allegation that SWBT fails checklist 4
because of problems with the pricing of the CHC hot cut prd&e3he Department of Justice
concludes that SWBT passes this checklist ffenft states, however, that it has “continuing
concern” regarding SWBT’s CHC charges because they are “significant in amount” and notes that
“the record does not contain any justification of them as appropriately cost-Basad&T
asserts that: (1) SWBT fails to identify relevant time and materials charges imposed during the
CHC process; (2) fails to identify its cost studies to support these charges; (3) fails to prove that
the Texas Commission considered or approved these charges; and (4) does not impose these
charges for all hot cuts, which proves that the CHC charges are actually péfialties.

276. SWBT disputes each of AT&T’s allegations. First, SWBT asserts that it has
adequately identified its time and material charges imposed during the CHC process, and that the
terms of these charges are contained in both the UNE price schedule of AT&T’s interconnection
contract and in the T2A agreemétit. SWBT also responds that these rates are cost-based and

""" \We note that SWBT presents these data only areinberL999 through March 2000, and as in Bl

Atlantic New York Orderthey are loop-based data (rather than order-based data). SWBT Texas Il Noland/Dysart
Reply Aff. at Attach. I. The Texas Commission established a performance measurement to assess the quality of a
variety of loops provisioned by SWBT to competing carriers that captures the percentage of troubles within 30 days
after installation. Because this is a much longer period than the 7 day period we used to evaluate hot cut quality in
our Bell Atlantic New York Ordesind because the data for this performance measurement also includes new loops
that are not provisioned by hot cuts, SWBT reviewed the underlying data for these measurements and submitted
data specifically for hot cut loops within 10 days after installation. In response to AT&T criticism questioning
SWBT's decision to use a 10 day measurement period, SWBT submitted trouble data for the 7 day period following
installation identical to the standard discussed irBideAtlantic New York OrderSeeSWBT Texas Il

Noland/Dysart Reply Aff. at paras. 41-44, Attach. |; AT&T Texas Il Comments at 37; AT&T Texas |l

DeYoung/Van de Water Decl. at para. 70.

"8 SWBT Texas Il Noland/Dysart Reply Aff. at Attach. I.
" See generally Bell Atlantic New York Orgd&b FCC Rcd at 4109, para. 301.

80 AT&T Texas Il Reply Comments at 24-25; AT&T Texas Il DeYoung/Van de Water Reply Aff. at paras. 27-
28; AT&T June 8x PartelLetter at 4-6.

81 Department of Justice Texas Il Evaluation at 14-15.
82 Department of Justice Texas Il Evaluation at 15 n.42.
83 AT&T Texas Il DeYoung/Van de Water Reply Aff. at paras. 27-28; AT&T JuEa ®arte Letter at 5.

8 SWBT Texas Il Noland/Dysart Reply Aff. at para. 50; SWBT JunExR®arteLetter at 3.
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were arbitrated by the Texas Commission as part of its Mega-Arbitf&tidwlditionally, SWBT
asserts that as part of its rate case, the Texas Commission considered SWBT’s cost studies
relating to the CHC proce$S. SWBT also disputes AT&T’s allegation that the CHC rates are
imposed in a punitive manner. SWBT states that it has waived the Texas Commission-approved
charges for its alternative hot cut method, FDT, in order to make that process “an attractive
optional offering” for competitive LECS! SWBT contends, however, that offering one hot cut
method free does not make the alternative method punitive, as both options are equally

available’®®

277. Because of its demonstrated@oitment to our pricing rules, the Texas
Commission’s determinations are entitled to a presumption of legitiffiaéyf &T provides no
basis for disputing SWBT's observation that the CHC charges were arbitrated by the Texas
Commission as part of its Mega-Arbitration proceeding. Thus, AT&T’s challenge to the cost
basis of these charges (and there could be no other legally relevant type of challenge) is in reality a
challenge to the pricing determinations of the Texas Commission. AT&T has altogether failed to
establish a record for challenging the Texas Commission’s rulings on this point or to explain with
particularity how it believes the Texas Commission may have erred. In short, AT&T has not laid
a proper foundation that would justify this Commission in second-guessing the Texas
Commission’s exercise of its pricing jurisdiction.

(i) New Stand-Alone Loop Provisioning

278. We find that SWBT demonstrates that it provisions new unbundled stand-alone
voice grade loops in accordance with the requirements of checklist item 4. As described above,
when SWBT does not presently service the customer on the line in question, a hot cut loop is not
required. Instead, a competing carrier may obtain a new loop from SWBT, which requires that a
technician be dispatched to the customer’s premises in order to complete the installation.

279. First, we find that SWBT systems afford competing carriers access to appointment
dates that is equivalent to the access provided to SWBT representatives serving retail customers.
SWBT represents that SORD provides competing carriers with the same access to available due
dates as that afforded to SWBT's retail operatishSWBT also represents that the same due
date database is used for both competing carrier and SWBT retail rddcscommenters

8 SWBT Texas Il Noland/Dysart Reply Aff. at para. 50; SWBT JunExR®arteLetter at 3.
8 SWBT June 2Ex ParteLetter at 3.

87 SWBT Texas Il Noland/Dysart Reply Aff. at para. 50.

8 SWBT Texas Il Noland/Dysart Reply Aff. at para. 51; SWBT JunExR®arteLetter at 3.
8 Seesection V.A.2.

%% SWBT Texas | Ham Aff. at para. 186.

1 SWBT Texas | Ham Aff. at para. 187.
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claim otherwise.

280. We also conclude that SWBT provisions new unbundled stand-alone loops to
competing carriers in substantially the same time and manner as it does for its own retail service.
From February through April 2000, SWBT missed a lower percentage of 8.0 dB loop installation
due dates requiring field work for competing carriers than it did for its own retail séfvidéth
respect to loop quality, during the same period of time, the 8.0 dB loops that SWBT installed for
competing carriers experienced a comparable percentage of trouble reports as SWBT'’s own 8.0
dB loops’® Although these performance data do not exclusively address the provisioning of new
stand-alone 8.0 dB loops, they do include the provisioning of such loops. Moreover, we note that
no commenter has criticized this aspect of SWBT’s performance. Therefore, we find that SWBT
provisions new voice grade loops in accordance with the requirements of checklist item 4.

(i)  Maintenance and Repair of Voice Grade Loops

281. Like the Department of Justice, we conclude that SWBT demonstrates that it
provides maintenance and repair functions for unbundled local loops provisioned to competing
carriers in substantially the same time and manner as it does for its own retail cuSfomers.
During the period from December 1999 through April 2000, SWBT met a greater percentage of
unbundled loop repair due dates for customers of competing carriers than for its own retail
customers?® In addition, during the same period, the average time to repair unbundled loops for

"2 In February, March, and April 2000, SWBT missed 3.4, 5.8, and 9.9 percent of competing carrier 8.0 dB loop
installation due dates involving field work. During the same time period, SWBT missed 11.3, 11.4, and 12.0 of
the same installation due dates for its retail service. SWBT Aggregated Performance Data, Measurement No. 58
(“Percent SWBT Caused Missed Due Dates”) (8.0 dB Loop-Field Work) at 271-No. 58a.

"% In February, March, and April 2000, competing carriers experienced troubles within 30 days following
installation on 5.6, 5.3, and 4.9 of their 8.0 dB loops. During the same period SWBT retail customers experienced
troubles within 30 days following installation on 3.1, 3.3, and 3.5 percent of their 8.0 dB loops. We acknowledge
that while the trouble rates are comparable, the competing carrier rate is marginally higher. In light of SWBT’s
unbundled voice grade loop provisioning overall, and the fact that no commenter criticizes this aspect of SWBT's
performance, we do not find this small difference competitively significant. SWBT Aggregated Performance Data,
Measurement No. 59 (“Percent Trouble Reports on N, T, C Orders within 30 Days”) (8.0 dB Loop) at 271-No. 59a.

" In this section, we discuss maintenance and repair functions for unbundled hot cut and new stand-alone loops,
but not xDSL-capable loops and high capacity loops, which are separately addressed in discussions specific to those
loop types. See infraat paras. 303-06, 319-20.

%> In Decembefl999 and January and February 2000, SWBT missed only 2.6, 0.8, and 1.7 percent of competing
carrier repair due dates, but 8.3, 7.3, and 6.8 percent of such appointments for its own retail customers. Although
in March 2000, SWBT missed 11.1 percent of repair due dates for competing carriers, and only 7.7 percent of such
appointments for its own retail customers, this proved to be an aberration, because in April 2000, SWBT missed
only 3.3 percent of competing carrier repair due dates and 7.1 percent of such due dates for its own retail
customers. SWBT Aggregate Performance Data, Measurement No. 66 (“Missed Repair Commitments”) (2 Wire
Analog-8.0 dB Loop) at 271-No. 65d-66. SWBT does not measure missed repair due dates for 5.0 dB loops, which
are used much less frequently than 8.0 dB loops. For instance, in April 2000, competing carriers were provisioned
5783 8.0 dB loops and only 228 5.0 dB loops. SWBT Aggregated Performance Data, Measurement No. 59
(continued....)
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competing carriers was consistently and significantly lower than the time that SWBT took to

repair such loops for its own customéfsFurthermore, during the same period, competing

carriers and SWBT experienced a comparable percentage of repeat trouble reports for unbundled
loops’®” Thus, we find that SWBT provides nondiscriminatory maintenance and repair services

for the unbundled loops that it provides to competing carifers.
b. xDSL-Capable Loops

282. We conclude that SWBT demonstrates that it provides unbundled local loops for
the provision of xDSL services in a nondiscriminatory manner. At the outset, we note that xDSL-
capable loops are a substantial and growing portion of all unbundled loops provisioned by SWBT
to competing carrierS? We also note that in olell Atlantic New York Ordeme stated that
we would “find it most persuasive if future applicants under section 271 . . . make a separate and
comprehensive evidentiary showing with respect to the provision of xDSL-capable 1dps.”
(Continued from previous page}

(“Percent Trouble Reports on N, T, C Orders within 30 Days”) (8.0 dB Loop, 5.0 dB Loop) at 271-No. 59a
(reporting total volumes on a per loop basis).

"®In February, March, and April 2000, the average time to repair competing carrier unbundled 8.0 dB loops
requiring dispatch was 5.95, 14.02, and 5.47 hours, respectively. During the same period, the average time to
repair SWBT retail 8.0 dB loops requiring dispatch was 24.03, 27.26, and 30.48 hours, respectively. SWBT
Aggregated Performance Data, Measurement No. 67 (“Mean Time to Restore (Hours)-Dispatch”) (8.0 dB Loop
with Test Access) at 271-No. 67a. During the same period, SWBT took a nearly comparable amount of time to
repair the less frequently used 5.0 dB loops requiring dispatch for competing carriers as it did to repair 5.0 dB
loops requiring dispatch for its own retail customers. For instance, in February, March, and April 2000, SWBT
repaired competing carrier 5.0 dB loops in 5.72, 9.39, and 4.08 hours, respectively. During the same period,
SWBT repaired its own retail 5.0 dB loops in 4.68, 5.34, and 6.14 hours, respectively. SWBT Aggregated
Performance Data, Measurement No. 67 (“Mean Time to Restore (Hours)-Dispatch”) (5.0 dB loops with Test
Access) at 271-No. 67a.

" In February, March, and April 2000, competing carriers experienced repeat troubles on 13.3, 10.3, and 7.9
percent of their 8.0 dB loops, while SWBT experienced repeat troubles during the same period on 12.0, 12.2, and
12.9 percent of its own retail 8.0 dB loops. SWBT Aggregated Performance Data, Measurement No. 69 (“Repeat
Reports (%)”) (8.0 dB Loop with TestcAess) at 271-No. 68-69a. In February, March, and April 2000, competing
carriers experienced repeat troubles on 16.1, 9.3, and 5.9 percent of their 5.0 dB loops, while SWBT experienced
repeat troubles during the same period on 13.2, 13.3, and 13.0 percent of their retail 5.0 dB loops. SWBT
Aggregated Performance Data, Measurement No. 69 (“Repeat Reports (%)”) (5.0 dB Loops wittc@es) &t

271-No. 68-69a. We note that for both 8.0 dB and 5.0 dB loops, in the last two months competing carriers have
experienced fewer repeat troubles on their loops than SWBT has experienced on its own retail loops.

% SeeTexas Commission Texas | Comments at 50, 54 (reviewing missed repair appointments).

% In February 2000, xDSL-capable loops were only 19 percent of all unbundled stand-alone loops ordered by
competing carriers. By April 2000, xDSL capable loops were 27 percent of all such 8ex®WBT Aggregated
Performance Data, Measurement No. 59 (“Percent Trouble Reports on N, T, C Orders within 30 Days”) (8.0 dB
Loop, 5.0 dB Loop, BRI Loop, DS1 Loop, DSL) at 27-No. 59a-c (calculated from total volumes listed on a per loop
basis and combining BRI and DSL loop performance data to calculate xDSL-capable loops).

89 Bell Atlantic New York Orderl5 FCC Rcd at 4122, para. 330. We did not require such a showing in New
York because of the “unique circumstances” associated with the Bell Atlantic New York application, including the
fact that the Commission’s previous section 271 orders did not address the ordering or provisioning of xXDSL-
(continued....)
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doing so, we set forth the evidence that an applicant may use to demonstrate that it provides
xDSL-capable loops to competing carriers in a nondiscriminatory manner. First, the Commission
stated that 271 applicants could demonstrate that they are providing riomoligoryaccess to
xDSL-capable loops through comprehensive and accurate reports of performance rfféagares.
we noted in ouBell Atlantic New York Order

we emphasize our strong preference for a record that contains data measuring a
BOC'’s performance pursuant to state-adopted standards that were developed with
input from the relevant carriers and that include clearly-defined guidelines and
methodology . . . Accordingly, we encourage state commissions to adopt specific
XDSL loop performance standards measuring, for instance, the average completion
interval, the percent of installation due dates missed as a result of the BOC'’s
provisioning error, the timeliness of order processing, the installation quality of
XxDSL loops provisioned, and the timeliness and quality of the BOC’s xXDSL
maintenance and repair functioffs.

Second, the Commission indicated that the establishment of a “fully operational” separate

affiliate for advanced services “may provide significant evigé&of nondiscmination®®

283. We commend the Texas Commission for its extensive consideration of xDSL-
capable loop issues and development of specific xDSL-capable loop performance standards before
SWBT filed its application. We also commend the Texas Commission for its efforts to include
competing carriers in this process. As a result, we have for the first time in a section 271
application a complete record of a BOC’s xDSL-capable loop performance from which to assess
the provisioning of nondiscriminatoaccess to xXDSL-capable loops.

0] xDSL-Capable Loop Performance

284. Like the Department of Justice, we conclude that SWBT demonstrates that it
provides nondiscriminatorgccess to XDSL-capable loops through its existing performance
measurement data and other evidence it presents in its appli€at@mnsistent with our
statements in thBell Atlantic New York Ordewe analyze competing carrier access to SWBT
xDSL-capable loops on the basis of performance measurements and standards adopted by the
Texas Commission in a state proceeding. Specifically, we review SWBT’s xXDSL-capable loop
order processing timeliness, the timeliness of SWBT’s xDSL capable loop installation and
percentage of SWBT-caused missed due dates, the quality of the xDSL-capable loops SWBT

(Continued from previous page}
capable loops. SWBT has not argued that such “unique circumstances” exist in SexadsoDepartment of
Justice Texas | Evaluation at 10 n.19.

801 Bell Atlantic New York Orderl5 FCC Rcd at 4123-24, paras. 333-35.
892 Bell Atlantic New York Ordenl5 FCC Rcd at 4123-24, para. 334.
893 Bell Atlantic New York Orderl5 FCC Rcdit 4122, para. 331.

804 Department of Justice Texas Il Evaluation at 1.
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installs, and the timeliness and quality of the maintenance and repair functions SWBT provides to
competing carrier XDSL-capable loops. In nearly all areas, recent performance data indicate that
SWBT offers competing carrier nondiscriminat@gcess to XDSL-capable loops. Viewed as a
whole, the recent performance data confirm that SWBT, although it has not yet achieved
perfection, has met its general obligation to provide competing carriers with nondiscriminatory
access to xDSL-capable loops and has satisfied the requirements of the checklist. If in the future,
however, SWBT performance deteriorates and restricts competing carrier access to unbundled
xDSL-capable loops in a discriminatory manner, we note that we may take appropriate
enforcement action pursuant to section 271(d)(6).

285. As a preliminary matter, we note that competing carriers in Texas rely principally
on two types of unbundled xDSL-capable loops: the xDSL loop and the BRI ISDKIobpe
Texas Commission developed separate loop-type performance measurement categories for xDSL
loops (including, but not limited to, loops provisioned for ADSL, HDSL, and SDSL services) and
BRI ISDN loops, which are used by competing carriers to provide IDSL services. For the
discussion of SWBT performance that follows, we refer to xDSL loops and BRI ISDN loops
collectively as xDSL-capable loops. When discussing the separate categories of performance
measurements, we refer to xDSL loops and BRI loops.

286. Order Processing Timelines®Ve conclude that SWBT demonstrates that it
provides order processing for xXDSL-capable loops in a timely manner that provides an efficient
competitor with a meaningful opportunity to compete. We reach this conclusion on the basis of
the nondiscriminatorgccess to loop qualification information that SWBT provides competing
carriers, SWBT's ability to process competing carrier FOCs in a timely manner, and SWBT's
substantial implementation of xDSL-capable loop processing changes required by the Texas
Commission.

287. First, we find that SWBT demonstrates that it offers nondiscriminaitegss to
OSS pre-ordering functions associated with determining whether a loop is capable of supporting
XxDSL technologie&’® As described in greater detail in our discussion of checklist item 2, we find
that the mechanized and manual processes in place at the time SWBT filed its application enable
requesting carriers to access loop qualification information in substantially the same time an

895 An xDSL loop is a continuous copper line from the collocation site in SWBT's central office to the end user,
which is not equipped with “repeaters,” the equipment used to increase the transmitted sign@DNI'B&lI loop

may include a section of fiber optic cable and should include ISDN repeaters for long loops. BRI loops are
sometimes used by competing carriers to provide a slower speed IDSL service where xDSL loops are not available.
Covad Texas Il Rosenstein Decl. at para. 30. In April 2000, SWBT installed 1445 xDSL loops and 923 BRI loops.
SWBT Aggregated Performance Data, Measurement No. 58 (“Percent SWBT Caused Missed Due Dates”) (DSL,
BRI Loop) at 271-No. 58b-c.

8% Because characteristics of a loop, such as it length and the presence of various impediments to digital
transmission can hinder certain advanced services technologies, carriers often gesstbasic loop make-up
information that will assist carriers in ascertaining whether the loop, without the removal of impediments, can
support a particular advanced serviGee Bell Atlantic New York Ordel5 FCC Rcd at 4021, para. 14INE
Remand Orderl5 FCC Rcd at 3884-85, paras. 426-27.
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manner as SWBT's retail operations. In fact, in the period from February through April 2000, the
average time for SWBT to return competing carrier loop qualification requests was consistently
lower than the average time for SWBT to return such requests to its own retail opétations.

288. Second, we find that performance data demonstrate that SWBT processes
competing carrier LSRs for xDSL-capable loops in a timely manner that provides efficient
competitors with a meaningful opportunity to compete. For instance, in both March and April
2000, SWBT returned 94 percent of competing carrier FOCs within 24 hours for xDSL-capable
loops ordered via LEX and 96 percent of competing carrier FOCs within 24 hours for xDSL-
capable loops ordered via EB.

289. In large part, our finding that SWBT processes competing carrier xDSL-capable
loop orders in a timely fashion is the product of the Texas Commission’s comprehensive review of
SWBT’s methods and procedures for offering xDSL-capable loops in the Covad/Rhythms
arbitration®”® The Covad/Rhythms arbitration award culminated a year-long effort to resolve
interconnection disputes related to SWBT's xDSL-capable loop ordering practices for competing
carriers, consolidated by the Texas Commission under section 252(g) of the ladhe course
of this arbitration, the Texas Commission ordered SWBT to implement substantial changes to its

897 In February, March, and April 2000, SWBT, on average, SWBT returned competing carrier loop makeup
requests in 4.34, 2.63, and 1.72 days, while returning similar requests for its own retail operations in 3.99, 5.39,
and 2.15 days. SWBT Aggregate Performance Data, Measurement No. 57 (“Average Time for Loop Make-Up
Information”) at 271-No. 57. We also note that in January 2000, the performance measurement was redefined in
response to Department of Justice criticism, to include the entire time between SAd&ips from the competing
carrier of a request for information relating to loop qualification and the time that such information is returned to
the competing carrier. SWBT Texas Il Application at 12; SWBT Texas || Chapman/Dysart Aff. at para. 28.

808 SWBT Aggregate Performance Data, Measurement No. 5.1 (“Percent Firm Order Confirmations (FOCs)

Relating to xDSL-capable Loops Returned within “X” Hours) (Mechanized LSRs-LEX (1-20 Loops), Mechanized
LSRs-EDI (1-20 Loops) at 271-No. 5.1a. This performance measurement is relatively new, and not yet approved
by the Texas Commission, so only March and April 2000 data are avaidSWBT Chapman/Dysart Texas Il

Aff. at Attach. A; Covad Goodpastor Texas Il Decl. at para. 30. The Department of Justice characterizes SWBT'’s
present measuring and reporting of competing carrier FOCs as a “significant improvement” over SWBT'’s first
Texas application. Department of Justice Texas Il Evaluation at 2.

899 Arbitration Award, petitions of Rhythms Links, Inc. and Dieca Communications, Inc. d/b/a Covad
Communications Company for Arbitration of Interconnection Rates, Terms, Conditions and Related Arrangements
with Southwestern Bell Telephone Company, Docket Nos. 20226 and 20272 (Texas PUC Nov. 30, 1999)
(Covad/Rhythms Arbitration Award); Texas Commission January 27, 2000 Open Meeting Transcript at 63-67
(Jan. 27 Open Meeting Tr.) (affirming November 30, 1999 decision of Texas Commission arbitrator).

810 47 U.S.C. § 252(g); Covad/Rhythms Arbitration Award at 1. The Texas Commission affirmed its decision on
January 27, 2000 and on February 4, 2000, approved both Covad and Rhythms’ interconnection agreements with
SWBT based on the principles established in the arbitration. Order Approving Interconnection Agreements,
petitions of Rhythms Links, Inc. and Dieca Communications, Inc. d/b/a Covad Communications Company for
Arbitration of Interconnection Rates, Terms, Conditions and Related Arrangements with Southwestern Bell
Telephone Company, Docket No. 20272 (Texas PUC Feb. 4, 2000); Jan. 27 Open Meeting Tr. at 63-67.
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XxDSL-capable loop ordering procéss.In addition, at the Texas Commission’s December 16,
1999 open meeting, SWBT made a series of relateuhitonents to implement xDSL-capable

811 Covad/Rhythms Arbitration Award 11-17, 34-36, 40, 42-52, 56-65, 78-80 (ordered changes include requiring
SWBT to provide xDSL-capable loops on demand for xXDSL services of the competing carrier’'s own choosing; drop
arbitrary length and transmission speed restrictions on competing carriers’ xDSL-capable loops; provide competing
carriers equivalent access to the loop qualification information available to SWBT retail personnel; and eliminate

its efforts to segregate and reserve the best loops for SWBT retail customers with its Selective Feeder System
binder group management).
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loop ordering process changes in order to secure the support of the Texas$ion for its
section 271 applicatioti?

290. We conclude that SWBT performance data demonstrate that in recent months,
with the substantial implementation of these changes, competing carriers can order xDSL-capable
loops in a timely mannét? Through numerous affidavits and supporting attachments, SWBT
demonstrates step-by-step how it complied with the requirements of the arbitration and put in
place the terms and conditions the Texam@sion found necessary to provide competing
carriers with nondiscriminatorgccess to xDSL-capable loop$.Notably, SWBT describes how
it has dismantled the binder group management system it had developed to mechanically segregate
ADSL-based services from other data servitedlthough some commenters contend that more
work needs to be done by SWBT before the Commission can find that it has fully complied with
its legal obligations, we find that these allegations are insufficient

82 Dec. 16 Open Meeting Tr. at 12-14, 16-17 (changes committed to include eliminating rejection of competing
carrier xDSL-capable loop orders lacking information categorizing the request in one of seven SWBT Power
Spectral Density masks; taking requests for loop qualification information via e-mail or fax; developing
streamlined two-step ordering process for xXDSL-capable loops; making avadedyi¢aance testing after

provisioning; offering xDSL-capable loops “as is” to competing carriers who do not wish to have performed the
conditioning SWBT recommends; offering loops of less than 12,000 feet without requiring competing carriers to
go through the loop qualification process; and reaffirming commitment to eliminate the Selective Feeder System).

83 We acknowledge that a recent Texasn@ussion order required a limited modification to the “firewall” plan
developed to ensure competing carriers equivalent access to the loop qualification information available to SWBT
retail personnel. Order No. 13, Order Granting Covad’s Motion to Reconsider Order No. 10; requiring Further
Modification to SWBT’s Modified Plan to Ensure Competitive Neutrality; Requesting Comment; Requesting
Additional Information Regarding TP 76869 Tx; and Notice of Workshop, Docket Nos. 20226, 20272 ( Texas PUC
June 21, 2000); Letter from Thomas M. Koutsky, Vice President—Regulatory Affairs, Covad, to Magalie Roman
Salas, Secretary, Federal Communications Commission (filed June 23, 2000). Because these modifications involve
further safeguards to ensure the competitive neutrality required by the Covad/Rhythms Arbitration Award, and do
not reflect a determination by the Texas Commission that SWBT is presently discriminating against competing
carriers by restricting access to loop qualification information, we conclude that the Texas Commisséon’s r

action does not in any way undermine our conclusions in this section.

814 see generallBWBT Meierhoff Texas Il Aff. at paras. 8-30 (describing dismantling of selective feeder system

binder group management designed to reserve binder groups for ADSL); SWBT Chapman/Dysart Texas Il Aff. at
paras. 71-91, SWBT Chapman Texas | Aff. at Attach. F (Jan. 4, 20&sgible Letter) (describing modifications

to ordering process, including, no longer requiring manual loop qualification for xDSL-capable loops under 12,000
feet, allowing competing carriers to request loop make-up information prior to the submission of an LSR, allowing
competing carriers to order a loop before the loop qualification process is complete, allowing competing carriers to
provision XDSL services that do not comply with industry standards, removing XDSL transmission speed
limitations for competing carriers, and removing requirement that competing carriers pre@deraimber

when requesting loop qualification).

815 SWBT Meierhoff Texas Il Aff. at paras. 8-30.
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to rebut the strong combination of performance data and affidavit evidence that SWBT presents
to demonstrate its order processing timeliriéss.

291. Average Installation Interval We find that SWBT installation interval data
demonstrate that it provisions XDSL loop orders in substantially the same time and manner as it
does for its own retail service. We also find that SWBT installation interval data demonstrate that
it provisions BRI loop orders in a sufficiently timely manner for an efficient competitor to have a
meaningful opportunity to compete.

292. xDSL Loops. In February, March, and April 2000, SWBT generally provisioned
competing carrier orders for xDSL loops in less time than it did for its own retail customers,
regardless of whether or not loop conditioning was reqtife@ovad, however, questions the
accuracy of these performance datangtsg that many of its loop orders are missing from this
performance measuremétit.Yet, Covad fails to acknowledge that the business rules associated
with this measurement expressly permit the exclusion of competing carrier loop orders requesting
an installation interval longer than the standard offered int&fvéh addition, earlier problems
with the accuracy of the data in this performance measurement were corrected after SWBT
discovered a “minor processing error” resulting in accidental exclu$fofnally, we find
further confirmation of the timeliness of SWBT xDSL loop provisioning in other performance
data demonstrating a low rate of missed installation due dates for competing carrier xXDSL

loops®*

8% Covad Texas Il Comments at 3, 10-18; NorthPoint Texas Il Comments at 6, 9-12; Rhythms Texas ||

Comments at 14; Sprint Texas Il Comments at 23-25; Covad Texas Il Goodpastor Decl. at paras. 21-63; Covad
Texas Il Reply Comments at 6-10.

87 In February, March, and April 2000, SWBT provisioned competing carrier orders for xDSL loops that did not
require conditioning in an average of 6.65, 6.02, and 4.98 days, respectively. During the same period, SWBT
provisioned orders for xDSL loops that did not require conditioning for its own retail service in an average of 7.63,
7.78, and 11.36 days, respectively. In February, March, and April 2000, SWBT provisioned competing carrier
orders for xXDSL loops that required conditioning in an average of 16.34, 10.19, and 10.27 days. During the same
period, SWBT provisioned orders for xDSL loops that required conditioning for its own retail service in an average
of 14.40, 10.67, and 31.50 days. SWBT Aggregated Performance Data, Measurement No. 55.1 (“Average
Installation Interval-DSL") (Requires No Conditioning, Requires Conditioning) at 271-No. 55.1.

818 Covad Texas Il Comments at 20.

819 SeeSWBT Performance Measurement Business Rules, Measurement No. 55.1 (“Average Installation Interval-

DSL”"). See als®&WBT Texas Il Dysart Reply Aff. at paras. 25-26 (refuting Covad’s claims of measurement
inaccuracy); Covad Texas | Comments at 31 (alleging that SWBT systems force Covad to adjust installation dates
on its xDSL-capable loop order to extend beyond the average interval in order to avoid automatic rejections on
orders requiring supplements); SWBT Texas | Dysart Reply Aff. at paras. 24-25 (denying Covad allegations).

820 SWBT Texas Il Dysart Reply Aff. at 18, 22-35 (correction of exclusion of NorthPoint and Covad data);

Department of Justice Texas Il Evaluation at 3.
81 see generallpWBT Aggregated Performance Data, Measurement No. 58 (“SWBT Caused Missed Due
Dates”) (DSL) at 271-No. 58c.
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293. BRI Loops. With respect to BRI loops, the Texas Commission did not establish a
retail analogue, but instead established a 3 day target interval for order insté&fation.
Accordingly, we assess SWBT’s performance on the basis of whether or not it offers efficient
competitors a meaningful opportunity to compete. As the Department of Justice notes, in recent
months, SWBT has provisioned competing carrier BRI loop orders in progressively fewer and
fewer days? In fact, in April 2000, when volumes of BRI loop orders were more than twice as
high than in any previous month, SWBT was able to provision such orders in an average of 2.8
days, within the 3 day target established by the Texas Comnii&€sibhis represents substantial
improvement from January 2000, when the average was 6.7Udysthermore, we note that
the shortest installation interval offered to SWBT's retail for BRI loops is 5 days and may be as
long as 10 days if loop conditioning is requif&dThis is substantially longer than the 3 day
interval that applies for competing carriers. Thus, we conclude that recent performance indicates
that efficient competitors have a meaningful opportunity to compete.

294. Covad, however, urges the Commission to recognize that it has a contractual right
to a 3 day installation period and that historically SWBT has not met this iftér@iir inquiry,
for purposes of this application, is whether SWBT provides competing carriers with a meaningful
opportunity to compete. SWBT's failure to meet this 3 day interval with Covad does not
preclude a finding of overall compliance with item 4 of the checklist, in light of SWBT's
improving performance in this area and the longer installation interval SWBT provides for its own
retail service.

295. Percentage of Installation Due Dates Missed Due to BOC Provisioning.Error
We find that SWBT demonstrates with its missed due date performance data that it installs xDSL-
capable loops for competing carriers in substantially the same time and manner that it installs
xDSL-capable loops for its own retail service. This finding further buttresses our conclusion
regarding SWBT installation intervals that is described above.

296. xDSL Loops. As a preliminary matter, although the Texas Commission originally
established SWBT DS1 loops as the appropriate retail analogue for competing carrier XDSL loops

822 SWBT Chapman/Dysart Texas Il Aff. at para. Bee generallBWBT Aggregated Performance Data,

Measurement No. 55 (“Average Installation Interval (Days)”) (BRI Loop) at 271-No. 55a.

823 see generallBWBT Aggregated Performance Data, Measurement No. 55 (“Average Installation Interval

(Days)”) (BRI Loop) at 271-No. 55a; Department of Justice Texas Il Evaluation at 5-6 (charactexizing r
SWBT BRI loop performance as demonstrating “impressive progress”).

824 SWBT Aggregated Performance Data, Measurement No. 55 (“Average Installation Interval (Days)”) (BRI
Loop) at 271-No. 55a.

825 SWBT Aggregated Performance Data, Measurement No. 55 (“Average Installation Interval (Days)”) (BRI
Loop) at 271-No. 55a.

826 SWBT Texas Il Dysart Reply Aff. at para. 47.

827 Covad Texas Il Comments at 25.
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in this performance measurement, neither the Texas Commission, nor any carriers participating in
this proceeding encourage us to use the DS1 analgAecordingly, we confine our review to

the standard presented in SWBT's performance data: a straightforward comparison between
XDSL loops provisioned to competing carriers and XxDSL loops provisioned to SWBT'’s own

retail service. We note that this is the comparison used in the Texas Commission’s evaluation,
and addressed by the commenters.

297. Although in the past SWBT had some difficulty meeting competing carrier xDSL
loop due date¥; more recent data indicate that SWBT has since remedied this problem. In
March 2000, SWBT missed a comparable percentage of xDSL loop due dates for competing
carriers as it did for its own retail services, and in April 2000, SWBT missed less than 3 percent of
competing carrier due dates, and 11 percent of the due dates for its own retaifSefics,
we find that SWBT now meets installation due dates for competing carriers in a nondiscriminatory
manner.

298. BRI Loops. Although in the past SWBT had some difficulty meeting competing
carrier BRI loop due daté¥, more recent data indicate that SWBT has since remedied this
problem. In both March and April 2000, SWBT missed fewer competing carrier BRI loop due
dates for competing carriers than for its own retail sefVicdlotably, in April 2000, SWBT
missed 20 percent of its own retail service BRI loop due dates and only 9 percent of such due
dates for competing carrier BRI loofis.

299. Loop Quality We find that SWBT demonstrates that it provisions xDSL-capable
loops to competing in a manner sufficient to meet the requirements of checklist item 4. As the
Commission has noted in the past, trouble reports within 30 days are “indicative of the quality of
network components supplied by the incumbent LEC Moreover, advanced services
customers that experience substantial troubles in the period following installation of a xDSL-

828 We note also that in a recent workshop before the Texasn@sion carriers agreed the DS1 analogue was
not appropriate. Texas Commission Texas || Comments at 29; SWBT Performance Measurement Business Rules,
Measurement No. 58 (“Percent SWBT Caused Missed Due Dates”) (listing retail analogues).

829 Covad Texas Il Comments at 21 (describing problems with xDSL loop missed installation due dates).

839 |n March 2000, SWBT missed 7.7 percent of xDSL loop installation due dates for competing carriers and 6.5
percent of xDSL loop installation due dates for its own retail service. SWBT Aggregated Performance Data,
Measurement No. 58 (“Percent SWBT Caused Missed Due Dates”) (DSL) at 271-No. 58c.

81 Covad Texas Il Comments at 23 (describing problems with BRI loop missed installation due dates).

832 |n March 2000, SWBT missed 15.9 percent of competing carrier BRI loop installation due dates and 16.7
percent of BRI loop installation due dates for its own retail service. SWBT Aggregated Performance Data,
Measurement No. 58 (“Percent SWBT Caused Missed Due Dates”) (BRI Loop) at 271-No. 58b.

833 SWBT Aggregated Performance Data, Measurement No. 58 (“Percent SWBT Caused Missed Due Dates”)

(BRI Loop) at 271-No. 58b.

834 Bell Atlantic New York Orderl5 FCC Rcd at 4073-74, para. 222 n.711.
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capable loop are unlikely to remain with a competing carrier.

300. xDSL Loops. For reasons described above with respect to missed installation due
dates, we confine our review of xDSL loop quality to the standard presented in SWBT's
performance data: a straightforward comparison between xDSL loops provisioned to competing
carriers and xDSL loops provisioned to SWBT's own retail sefvicAlthough in the past
SWBT has had some difficulty provisioning xDSL loops without more troubles following
installation that their own retail xDSL loofy§more recent data indicate that SWBT has since
remedied this problem. In both March and April 2000, SWBT provisioned xDSL loops to
competing carriers with comparable trouble rates in the 30 days following instdftatieor.
instance, in April 2000, just over 4 percent of both SWBT and competing carrier XDSL loops
experienced troubles in the 30 day period after install&tion.

301. BRI Loops. Like the Department of Justice, we acknowledge that some
performance issues remain with respect to troubles following the installation of competing carrier
BRI loops?®® We find that these issues arise from the fact that competing carriers use BRI loops
for IDSL servic€’* which makes provisioning work more difficult than that required for the
ISDN service that SWBT provisions using BRI lo6fsSWBT maintains that these technical
difficulties associated with supporting IDSL, combined with the short 3 day installation interval,
are responsible for trouble rates greater than those SWBT experiences with its retail ISDN

service?” We also find that SWBT is working with competing carriers and equipment vendors to

83 Texas Commission Texas Il Comments at 29; SWBT Performance Measurement Business Rules,
Measurement No. 59 (“Percent Troubles on N, T, C Orders within 30 Days”) (citing to list of retail analogues in
Measurement No. 58).

83 Covad Texas Il Comments at 21 (describing problems with xDSL loop troubles within 30 days after

installation).
87 SWBT Aggregated Performance Data, Measurement No. 59 (“Percent Troubles on N, T, C Orders within 30
Days”) (DSL) at 271-No. 59c.
838 SWBT Aggregated Performance Data, Measurement No. 59 (“Percent Troubles on N, T, C Orders within 30
Days”) (DSL) at 271-No. 59c.

839 See generallpepartment of Justice Texas Il Evaluation at 4-6.

8% DSL modems combine the three ISDN circuits into a single 144 &lasstream, and in order to support this
use of BRI loops, SWBT central office technicians must avoid using some incompatible slots with certain digital
loop carriers. SWBT Chapman Texas Il Reply Aff. at para. 31.

81 SWBT Dysart Texas Il Reply Aff. at paras. 59-60.

842 SWBT Dysart Texas Il Reply Aff. at para. 59.
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solve this problerff® As suggested by Rhythms, SWBT is testing a new card for its digital loop
carriers that will spport IDSL servicé’

302. Under these circumstances, we find that the differences reported in SWBT
performance data between the way BRI loops are provisioned for SWBT’s ISDN service and
competing carrier IDSL service do not demonstrate discriminatory treatment. We note that the
Department of Justice reaches the same conclifSidn.light of SWBT'’s efforts to remedy this
problem, reasonable questions regarding the appropriateness of a straightforward comparison
between troubles following installation for IDSL and ISDN service, and SWBT’s competing
carrier XDSL-capable loop record overall, we conclude that SWBT demonstrates that it
provisions BRI loops of a quality sufficient to meet the requirements of checklist item 4.

303. Maintenance and RepairWe conclude that SWBT demonstrates that it provides
maintenance and repair functions for competing carrier xDSL-capable loops in a manner sufficient
to meet the requirements of checklist item 4.

304. xDSL Loops. SWBT demonstrates that it provides maintenance and repair for
competing carrier xXDSL loops in substantially the same time and manner as it does for its own
retail customers. With respect to timeliness of maintenance and repair, in both February and April
2000, the average time to repair competing carrier XDSL loops was substantially less than the
average time SWBT took to repair its own retail xDSL loBpsSWBT also demonstrates that it
provides the same quality of XDSL loop repair service to competing carriers as it does for its own
retail service. In the period from February through April, 2000, SWBT and competing carrier
xDSL loops have experienced a comparable repeat troub®é'rate.

305. BRI Loops. Like the Department of Justice, we acknowledge that some
performance issues remain with respect to the timelines of BRI loop maintenance and repair. As

813 SWBT Chapman Texas Il Reply Aff. at para. 31-32; Letter from Austin C. Schlick, Counsel, SBC, to Magalie
Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 00-65 at 3 (filed June 6, 2000)
(SWBT June @Ex ParteLetter) (describing xDSL-capable loop workshops addressing BRI loop performance
issues, attended by SWBT, Covad, Rhythms, NorthPoint, and IP Communications).

844 Department of Justice Texas Il Evaluation at 6; Rhythms Texas || Comments at 14; Rhythms Texas Il Lopez
Aff. at para 6; SWBT Texas Il Chapman Reply Aff. at paras. 31, 33.

84> Department of Justice Texas Il Evaluation at 6.

8% In February and April 2000, competing carrier xDSL loops were repaired in an average of 10.51 and 3.22
hours, while during the same months SWBT repaired its own retail loops in an average of 28.65 and 24.08 hours.
In March 2000, competing carrier xDSL loops were repaired in an average of 14.37 hours, only marginally higher
than the 11.17 hours it took SWBT, on average, to repair its own retail xDSL loops. SWBT Aggregated
Performance Data, Measurement No. 67 (“Mean Time to Restore (Hours)-Dispatch”) (DSL) at 271-No. 67c.

87 In February, March, and April 2000, competing carriers experienced repeat troubles on 11.7, 9.2, and 10.0
percent of their xDSL loops, while during the same period, SWBT retail experienced repeat troubles on 13.8, 11.1
and 8.9 percent of their xDSL loops. SWBT Aggregated Performance Data, Measurement No. 69 (“Repeat Reports
(%)) (DSL) at 271-No. 69c.
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discussed above with respect to BRI loop trouble rates, SWBT maintains that technical difficulties
associated with supporting IDSL are responsible for the longer average repair times for
competing carrier BRI loogs: If SWBT discovers that a competing carrier intends to use a
particular BRI loop to deliver IDSL services, the loop may need to be redesigned or reassigned to
avoid using equipment and facilities thapport ISDN services but are not compatible with IDSL
technology’* This can adversely impact the repair time for competing carrier BRI loops used for
IDSL service, and it draws into question the reasonableness of comparing average IDSL repair
time with the average time in which SWBT repairs its own retail BRI |168pAt the same time,

SWBT is working with competing carriers to improve its BRI loop performé&ncender these
circumstances, we find that the differences reported in SWBT performance data between the
average time to repair competing carrier BRI loops and SWBT retail BRI loops do not
demonstrate discriminatory treatment.

306. At the same time, we find that SWBT demonstrates that it now provides the same
quality of BRI loop repair service to competing carriers as it does for its own retail service.
Although in the past SWBT has had some difficulty provisioning BRI loops without more repeat
troubles than SWBT retail BRI loops, more recent data indicate that SWBT has since remedied
this problem. In both March and April 2000, competing carrier BRI loops had fewer repeat
troubles than did SWBT's own retail BRI loo{3%.1n light of these performance data and
SWBT'’s ongoing efforts to improve its BRI loop performance, as well as reasonable questions
regarding the appropriateness of a straightforward comparison between time to repair IDSL and
ISDN service, and SWBT’s competing carrier xXDSL-capable loop performance overall, we
conclude that SWBT provides maintenance and repair for BRI loops provisioned to competing
carriers in a manner sufficient to meet the requirements of checkilist item 4.

(ii) Separate Subsidiary

307. SWBT’s implementation of a separate subsidiary for advanced services in Texas is
not a decisional factor regarding compliance with section 271 because, for reasons described in
the xDSL sectiorsupra, SWBT has carried its burden of demonstrating nondiscrimination with an
evidentiary showing of performance to its wholesale xDSL customers. In this section, however,
we address commenters’ allegations that SWBT's relationship with its separate subsidiary for

848 SWBT Dysart Texas Il Reply Aff. at paras. 57, 59-60.
849 SWBT Dysart Texas Il Reply Aff. at para. 60.
80 SWBT Dysart Texas Il Reply Aff. at para. 60.

81 SWBT Chapman Texas Il Reply Aff. at para. 31-32; SWBT JuBg BarteLetter (describing xDSL-capable
loop workshops addressing BRI loop performance issues, attended by SWBT, Covad, Rhythms, NorthPoint, and IP
Communications).

82 In March and April 2000, competing carriers experienced repeat troubles on 13.5 and 15.7 percent of their
BRI loops, while SWBT experienced troubles on 15.6 and 16.9 percent of their own retail BRI loops. SWBT
Aggregated Performance Data, Measurement No. 69 (“Repeat Reports (%)”) (BRI Loop witlvdesst) At 271-

No. 69b.
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advanced services violates its nondiscrimination obligations under the Act. We disagree that these
allegations constitute grounds either for finding noncompliance with checklist item 4 or for
denying SWBT'’s section 271 application.

(a) Background

308. SWBT'’s parent company, SBC, is required as a result B®& Ameritech
Merger Orderto set up a separate affiliate for advanced services throughout its 13-staté’tegion.
The purpose of the separate affiliate structure is to ensure nondiscriminatory provisioning of key
inputs for advanced servic&s. In order to comply with the merger conditions, SBC has
established SBC Advanced Solutions Inc. (ASI) to provide retail and wholesale advanced services
in Texas and other SBC states (Arkansas, California, Connecticut, Kansas, Missouri, Nevada and
Oklahoma)>™

309. In order to minimize any disruption to the efficient and timely delivery of advanced
services to customers, SWBT was permitted a reasonable period to transition to “steady state”
provisioning of advanced services through ASIASI’s interconnection agreement with SWBT
in Texas, which is modeled after the T2A, became effective January 7, 2000. On March 13, 2000,
ASI began processing all new requests for frame relay and cell relay services iff Texas.
Approximately 10 percent of these new requests require a UNE loop (4-wire digital or DS-1

83 see Applications of Ameritech Corp., Transferor, and SBC Communications Inc., Transferee, for Consent to

Transfer Control of Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d) of
the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the CommissionG®&Olesket No.

98-141, Memorandum Opinion and Order, 14 FCC Rcd 14712, 14859-67, 14969-99 §BOMArheritech

Merger Orde}, appeal docketed\o. 99-1441 (D.C. Cir. Nov. 8, 1999).

84 The merger conditions define advanced services as wireline serviceAESY,, IDSL, xDSL, Frame Relay)

that rely on packetized technology and have the capability of supporting transmission speeds of at least 56 kilobits
per second in both direction&BC/Ameritech Merger OrdefApp. C at para. 2. Circuit-switched services are not
included, regardless of the technology, protocols or speed used for the transmission of such Iserigieal

also is not included because it is “not primarily based on packetized technétbgy.”

85 SWBT Texas | Application App. A-3, Vol. 5, Tab 2, Affidavit of Lincoln Brown (SWBT Texas | Brown Aff.)
at paras. 1, 3. SBC has in place another affiliate, Ameritech Advanced Data S&AIB&3, (to offer advanced
services in Ameritech’s service areas in lllinois, Indiana, Michigan, Ohio and Wiscddsat.para. 6.

8% steady state provisioning refers to provisioning in accordance withBBéAmeritech Merger Order

conditions and after the expiration of an applicable transition peBed. SBC/Ameritech Merger Ordépp. C

at para. 4. During this transition period, SBC may perform certain activities such as line sharing and network
planning, engineering, design & assignment services on an exclusive basis wiB&Hmeritech Merger

Order, App. C at paras. 3(c), 4(n)(1), 4(n)(4).

87 SWBT Texas Il Application App. Vol. D, Tab 2, Affidavit of Lincoln Brown (SWBT Texas Il Brown Aff.) at
para. 21. ASI provides the following advanced services (in additid®&L): “Frame Relay, Cell Relay, Virtual
Point of Presence Dialgtess Service (VPOP/DAS) anéitie LAN Plus.” SWBT Texas | Brown Aff., Attach. A
at 1, 3; SWBT Texas | Reply App. A, Vol. A-3, Tab 5, Reply Affidavit of Lincoln E. Brown (SWBT Texas |
Brown Reply Aff.) at para. 5.
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loop) to connect the customer premises to the frame relay/cell relay switéf p@thas been
processing LSRs in Texas to order these loops from SWBT using the same EDI interface that is
available to competitive LECs to order unbundled Ig6p#SI submits an Access Service

Request (ASR) for special access for the other 90 percent of orders where the 4-wire digital loop
or DS-1 is used to connect the customer premises to a frame/cell switch port outside the wire
center for the customer’s local exchange seficé&SI submits the ASR to SWBT utilizing the

same processes, procedures, and interfaces a#iaiadfframe relay and ATM service

providers®*

310. Asfor ASI's ADSL services, ASI stated that it would continue to engage in
“interim line sharing” until May 29, 2000, at which time SWBT would make line sharing generally
available®®® In order to address criticism in the Texas | record that ASI was not ordering xXDSL-
capable loops as its competitors were doing, ASI pledges in SWBT’s Texas Il application to
order 280 unbundled loops per month that are capable of providing ADSL $EnA®!. stated
that it would begin to order xDSL-capable loops on April 6, 2000 and would continue to do so
until line sharing was made generally available, submitting LSRs to SWBT for processing in the
same manner that SWBT provisions unbundled loops to competitive TEEstthermore, ASI

8% SWBT Texas Il Brown Aff. at para. 21.

89 SWBT Texas Il Brown Aff. at para. 19. As of April 5, 2000, ASI hadeived more tha00 requests for

new frame relay and cell relay services, and had processed approximately 20 LSRs to order UNE loops from
SWBT. Id. at para. 21. ASI noted in reply comments dated May 19, 2000, that none of these orders had yet been
provisioned, and that the circumstances under which such a service arrangement would be applicable are “very
limited.” SWBT Texas Il Reply App. A, Vol. A-1, Tab 3, Reply Affidavit of Lincoln E. Brown (SWBT Texas I

Brown Reply Aff.) at n.6. While ASI uses EDI, an application-to-application interface, to order 4-wire digital and
DS-1 loops, xDSL providers generally use LEX, a graphical user interface, to order xDSL-capable and BRI loops.

80 SWBT Texas Il Brown Aff. at para. 20.

861
Id.

852 SWBT Texas Il Brown Aff. at para. 23. The term “interim line sharing” refers to the fact that under the

SBC/Ameritech Merger OrdeASI is permitted to engage in line sharing with SWBT on an exclusive basis until
line sharing is provided to unaffiliated providers of advanced services within the same geographic area.
SBC/Ameritech Merger Ordefpp. C at para. 3(d). Where SWBT engages in interim line sharing, it is required
to provide unaffiliated providers of advanced services within the same area discounted Line Sharing Surrogate
Charges equal to 50 percent of the cost of a second 8®pidat para. 8(b).

83 SWBT Texas Il Brown Aff. at para. 22.

84 1d. In reply comments, ASI noted that it had ordered 282 unbundled loops in April for the purpose of

providing ADSL services in Texas, and that as of May 19, 2000, ASI had orderedittonadd87 unbundled

loops. SWBT Texas Il Brown Reply Aff. at para. 7. ASI stated that ASI ordered the loops from SWBT utilizing
the same interfaces and processes as are available to and used by unaffiliated ptdvatgrara. 8. For

instance, ASI performed the pre-order function of obtaining loop qualification information for the 282 loops in
April from the Complex Products Service Order System (CPSOS), which was nadldélawto competitive LECs
beginning April 5, 2000, and ASI performed the ordering function of submitting manual LSRs to SWBT's Local
Service Centerld.
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asserts that when line sharing became available, ASI began ordering the “HFPL UNE” (high
frequency portion of the loop) from SWBT utilizing the same ia$ and paying an equivalent
price as competitive LECS.

(b) Discussion

311. AT&T and other commenters assert that SWBT has engaged in discrimination
favoring its advanced services separate affiliate in a number of ways. These assertions fall into
two broad categories: (1) those attacking the separate affiliate structure permitted under the
merger condition&? and (2) those alleging that SWBT has improperly implemented the merger
conditions, resulting in preferential treatment for ASI.

312. As an initial matter, we reject AT&T and TRA's assertions that ASI must be
deemed a “successor or assign” of SWBTIn theSBC/Ameritech Merger Ordewe
established a rebuttable presumption that SWBT'’s separate subsidiary for advanced services
would not be considered a successor or assign of the incumbent LEC provided that the incumbent
and its separate affiliate do not deviate from the requirements of s2¢fi@n), (c), (e), and (Q)
other than in the manner explicitly provided for in the merger conditionale incorporate by
reference our legal reasoning in reaching this concliiSios discussed below, there is no
evidence in the record that SWBT is operating outside the strictures of the merger conditions.
Accordingly, no commenters have rebutted the presumption we set fortfSB@i&meritech
Merger Order Moreover, we find it would be unfair to fault SWBT in the context of the instant
proceeding for its adherence to the conditions with which it is obligated to comply under the
terms of theSBC/Ameritech Merger Order

8% 1d. at para. 9. ASI anticipated that its initial ordering volume would be approximately 450 HFPL UNEs per
day in Texas (or 9,000 per month based on 20 working d&ys).

8% SeeAT&T Texas Il Reply Comments at 17 (“[tlhe merger conditions pursuant to which ASI was created

include numerous provisions that allow SBC to discriminate in favor of its affiliate.”); AT&T Texas Il Comments
at 64-70; IP Communications Texas Il Minter Decl. at paras. 8-11; Sprint Texas Il Comments at 19-22; @Link
Texas Il Comments at 10.

87 AT&T Texas Il Pfau/Chambers Decl. at para. 84; AT&T Texas Il Reply Comments at 17; IP Communications
Texas Il Minter Decl. at para. 9.

88 AT&T Texas Il Comments at 64-70; TRA Texas | Comments at 24-30. We note that TRA filed an appeal of
the Commission’s SBC/Ameritech Merger Order in the D.C. Circuit (Docket No. 99-1441) challenging the
determination that the separate advanced services affiliate required by merger conditions iscessarsar

assign of the incumbent LEC for purposes of applying the resale obligation of section 251(c)(4). AT&T has
intervened in the pending suit.

89 sSeed7 U.S.C. § 272(b), (c), (e), and (ge also SBC/Ameritech Merger Ordepara. 460, App. C. at para.
3.

870 see SBC/Ameritech Merger Ordarparas. 446-76. Moreover, we note that AT&T has not explained how

failure to treat ASI as an incumbent LEC has disadvantaged ATSREAT&T Texas Il Comments at 65.
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313. Because we find that ASI is not subject to the obligations of section 251(c), we
reject TRA's argument that SWBT violates its statutory obligation to make xDSL services
available at wholesale rates to resellers by providing the service through ASI, its wholly-owned
subsidiary’* As an incumbent LEC, SWBT only has an obligation to offer for resale at wholesale
rates those services that it provides to subscribers at’fetalWBT does not provide xDSL
services at retail, so it is not obligated to provide these services at wholesale rates.

314. We also reject allegations that the structure of the separate affiliate permits SWBT
to discriminate on behalf of ASI. For example, AT&T asserts that SWBT's provision of network
planning and engineering functions, including use of SWBT employees to arrange for requested
collocation space for ASI, allows SWBT to unlawfully favor itsliafe over competitors”®
SWBT is permitted, pursuant to the merger conditions, to engage in certain activities for a limited
transition period. The Commission found in 88C/Ameritech Merger Ordénat “because
SBC/Ameritech had previously been performing these activities on an integrated basis, it [would]
take some time, both logistically and technically, to remove these functions from the
incumbent.*”* Specifically, we concluded that a short transition period would “minimize any
disruption to the efficient and timely delivery of [a]dvanced [s]ervices to custoffierd/e also
note that any differences in treatment between ASI and competitors that may occur during this
transition period would be inherent in the integrated provision of advanced services. Moreover,
at the end of the transition period, competitors will have greater protection against discrimination
than they otherwise would be entitled to if SWBT had continued to provide advanced services on
an integrated basis. We find no basis, therefore, for altering our conclusion that SWBT complies
with the collocation requirements of checklist item 1.

315. Similarly, we also reject commenters’ objections to A&tsess to non-
transitional services such as OI&M, joint marketing and customer care services, exclusive access
to line sharing for a limited period, and to our decision to permit the terms of an interconnection
agreement to suffice for certain transaction disclosure requireMiértaese activities, like the

871 TRA Texas | Comments at 24-3Gee alsAAT&T Texas Il Comments at 64-70.
872 47 U.S.C. § 251(c)(4)(A).
873 AT&T Texas Il Pfau/Chambers Decl. at para. 84.

874 SBC/Ameritech Merger Ordett para. 475.

87> sBQAmeritech Merger OrderApp. C at para. 4(n). Recognizing SWBT's section 251 nondiscrimination

obligations regarding unbundled network elements and collocation, the merger conditions provide that even during
the transition period, SWBT and ASI were required to operate in a manner that was the "functional equivalent" of
provisioning advanced services through a fully operational separate affliBte/Ameritech Merger OrdefApp.

C at para. 6(g). For example, ASI was required to order from SWBT "facilities and/or services needed to provide
[advanced services]" rather than having SWBT continue to operate on an integratettibasisara 6(g)(3).

876 AT&T Texas Il Comments at 69-70; AT&T Texas Il Pfau/Chambers Decl. at paras. 83-89; AT&T Texas ||
Reply Comments at 17-18; @Link Texas Il Comments at 10; IP Communications Texas Il Minter Decl. at para.
10; Sprint Texas Il Comments at 20.
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transitional network planning activities described above, were explicitly permitted under the
merger conditions.

316. We concluded in th8BC/Ameritech Merger Ordéhat the advanced services
separate affiliate will not derive unfair advantages from any of the activities that it is permitted to
engage in with the incumbent LEC. We disagree, therefore, that SWBT’s engaging in these
activities with ASI constitutes a violation of section 271. In any event, even if these commenters
had presented a plausible claim of discrimination, which they have not, they have alleged no form
of discrimination substantial enough to draw into question SWBT's overall compliance with the
relevant checklist items.

317. Finally, we also reject allegations that SWBT, in implementing the merger
conditions, has conducted activities outside the strictures of these conditions, resulting in
preferential treatment of ASI? These claims generally appear to describe activity that is, in fact,
contemplated by the merger conditions. For example, AT&T is troubled by a SWBT statement
that it provides “certain customer care functions after the sale” of ASI’s set{icas.stated
above, however, we explicitly found that the sharing of customer care services on an exclusive
basis is a permitted activity pursuant to the SBC/Ameritech merger conditiogamilary, IP
Communications alleges that SWBT has only recently made its Premis database available to
competitive LECs because ASI needs access to it. Under the nomdeston requirement of
section 272(c)(1), SWBT's obligation is to give all uitiafed entities the same “goods, services,
facilities, and information” that it gives to its affilial&. Instead of showing potential
discrimination, these facts indicate that SWBT is abiding by the relevant nondiscrimination
obligations.

318. In addition, we note that even if this allegedly “discriminatory” activity were
outside the strictures of the merger conditions, commenters do not describe how such activity
violates any provision of the competitive checklist. It seems that, at best, such allegations could
be relevant, if at all, only to the Commission’s predictive judgment whether SWEBDmply
with the section 272 requirements with respect to its long distance sepaiate.%ff Because
we find no evidence on this record that SWBT is acting outside the confines of the merger
conditions, however, there is no need to evaluate these claims in the context of our section 272
analysis below.

877 SBC/Ameritech Merger Ordert paras. 467-76.

878 See, e.gAT&T Texas Il Pfau/Chambers Decl. at para. 84; AT&T Texas Il Reply Comments at 17; IP

Communications Texas Il Minter Decl. at para. 9.

879 SeeAT&T Texas Il Pfau/Chambers Decl. at para. 84 (citing SWBT Texas Il Brown Aff. at para. 14).
80 sBC/Ameritech Merger Ordet para. 469, App. C. at para. 3(a).

81 47 U.S.C. § 272(c)(1).

892 47 U.S.C. § 271(d)(3)(C¥eesection 272 section below.
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C. High Capacity Loop Performance

319. We find, based on the evidence in the record, that SWBT demonstrates that it
provides high capacity loops to competing carriers in a nondiscriminatory manner. With respect to
average installation interval, the Texas Commission did not establish a retail analogue, but instead
established a 3 day target for average order installation. Accordingly, we assess SWBT'’s
performance on the basis of whether or not it offers efficient competitors a meaningful
opportunity to compete. Although SWBT has had difficulty with meeting this target in the past,
during March and April 2000, SWBT installed competing carrier DS1 loops in about 3 days, on
averag€? Furthermore, with respect to missed installation due dates, in the period from
February through April 2000, SWBT missed only slightly more due dates for competing carrier
DS1 loops than it did for its own retail DS1 serviteln addition, during the same period, the
average time to repair competing carrier DS1 loops was only slightly higher for competing
carriers than it was for SWB: In light of the lack of commenting parties on these slight
performance disparities, we do not find these differences competitively significant. Finally, during
the period from February through April 2000, competing carriers DS1 loops experienced
comparable or lesser repeat trouble report rates than did SWBT’s own retail DS*°lotmss,
we find that SWBT provides nondiscriminatory maintenance and repair services for the high
capacity loops it provides to competing carriers.

320. WorldCom alleges that SWBT will not provide unbundéetess to high capacity
loops, such as OC-3 or OC-12 level faciliti&s SWBT, however, offers an optional amendment
to the T2A that redefines the loop network element to include “DS1, DS3, fiber, and other high
capacity loops to the extent required by applicable vBecause this language indicates that

83 In March and April 2000, SWBT installed competing carrier DS1 loops in an average of 3.0 and 3.5 days.
SWBT Aggregated Performance Data, Measurement No. 55 (“Average Installation Interval (Days)”) (DS1 Loop)
at 271-No. 55a.

84 In February, March, and April 2000, SWBT missed 5.8, 13.8, and 12.8 percent of competing carrier DS1
installation due dates. During the same period, SWBT missed 4.9, 9.0, and 7.7 of the installation due dates for its
own retail DS1 service. SWBT Aggregated Performance Data, Measurement No. 58 (“Percent SWBT Caused
Missed Due Dates”) (DS1 Loop) at 271-No. 58b.

85 In February, March, and April 2000, SWBT repaired competing carrier DS1 loops in an average of 5.24, 7.01,
and 3.96 hours. During the same period, SWBT repaired its own retail DS1 loops in an average of 3.01, 2.96, and
3.45 hours. SWBT Aggregated Performance Data, Measurement No. 67 (“Mean Time to Restore (Hours)-
Dispatch”) (DS1 Loop with Test Access) at 271-No. 67b.

8% In February, March, and April 2000, competing carrier DS1 loops experienced repeat trouble rates of 12.9,
22.2, and 8.5 percent, while SWBT’s own retail DS1 loops experienced repeat trouble rates of 19.4, 17.9, and 21.8
percent. SWBT Aggregated Performance Data, Measurement No. 69 (“Repeat Reports (%)”) (DS1 Loop with Test
Access) at 271-No. 69b.

87 WorldCom Texas Il Comments at 41-43.

8% SWBT Auinbauh Texas Il Aff. at Attach. C (Amendment 6 to T2A at para. 4.1).
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SWBT has a concrete and specific legal obligation to make available as broad a variety of high
capacity loops as the law requires, and we reject WorldCom’s arguments.

d. Line Sharing and Other Loop Related Issues

321. Line Sharing For the purpose of evaluating whether this application satisfies
section 271, we do not require SWBT to prove that it has implemented the Idibpdad OSS
modifications necessary to accommodate requests for access to the line sharing unbundled
network element as required by our December 9, 1989 Sharing Ordef® Although that
order became technically effective on February 9, 2000, we acknowledged that it could take as
long as 180 days from release of our order for incumbent LECs to develop and deploy the
modifications necessary to implement the new obligatidnghis 180 day period concluded on
June 6, 2000, well after SWBT filed its applicatidnAs with the aspects of théNE Remand
Order’'srevised rule 319 that were not yet in effect at the time SWBT filed its application, we
conclude that it would be unfair to require SWBT to demonstrate full compliance with the
requirements of theine Sharing Ordem its initial application, at a time well in advance of the
implementation deadline established in the Order. Finally, requiring SWBT to supplement the
record with new evidence demonstrating its compliance with its line sharing obligations on or
after June 6, 2000, would necessitate an 11th hour review of fresh evidence and dispose of our
well-established procedural framewdik.

322. Although we set June 6, 2000 as an outside deadline for accommodating requests
for access to this new line sharing network element, we also established that an incumbent LEC
had clear obligations to work towards satisfying the line sharing requirements in the weeks leading
up to this deadlin&® We find that SWBT demonstrates significant development and operational
resources devoted to planning for competing carrier access to the high frequency portion of the
loop?®** We find the depth and scope of this evidence sufficient to overcome the speculative
concerns of some competing carriers regarding SWBT's line sharing redtfimeskreject

competing carrier arguments that the Commission should deny SWBT’s section 271

839 Line Sharing Order14 FCC Rcd 20912.

89 | ine Sharing Order14 FCC Rcd at 20982-83, para. 161.

81 |ine Sharing Orderl4 FCC Rccht 20982-83, 21016, paras. 161, 230; 65 Fed. Reg. 1331 (Jan. 10, 2000).
892 seesection I11.C.1supra.

893 Line Sharing Orderl4 FCC Rcd at 20982-85, paras. 161-170.

894 SWBT Texas Il Cruz Aff. at paras. 5-55; SWBT Texas |l Auinbauh Aff. at paras. 3-9; SWBT Texas I
Auinbauh Reply Aff. at paras. 4-6; SWBT Texas Il Chapman Reply Aff. at paras. 41-43.

8% NorthPoint Texas Il Comments at 7-12; Rhythms Texas Il Comments at 3-10; Covad Goodpastor Texas I
Decl. at paras. 14-20; NorthPoint Lewandowski Texas Il Aff. at paras. 23-29; Rhythms Lopez Texas Il Aff. at
paras. 2-25.
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application on the basis of its alleged failure to comply with the requirementsloh&é&haring
Order.®*

323. Line Splitting Some commenters contend that SWBT has unlawfully hindered the
ability of competing carriers to use the UNE-P to provide both xDSL and voice sétViées.
instance, AT&T argues that SWBT has unlawfully denied AT&T access to SWBT's splitter and
has thereby made it more difficult for AT&T to use the UNE-P to provide advanced sétvices.
The Department of Justice also noted this issue in passing, but it did not suggest that the issue
casts doubt on the merits of this applicafitn.

324. As a preliminary matter, we note that underltiree Sharing Orderthe obligation
of an incumbent LEC to make the high frequency portion of the loop separately available is
limited to those instances in which the incumbent LEC is providing, and continues to provide,
voice service on the particular loop to which the requesting carrier seeks’ dcddsss, the
situation that these commenters describe is not technically line sharing, because both the voice and
data service will be provided by competing carrier(s) over a single loop, rather than SWBT. To
avoid confusion, we characterize this type of request as “line splitting,” rather than line sharing.

325. The Commission’s rules require incumbent LECs to provide requesting carriers
with access to unbundled loops in a manner that allows the requesting carrier “to provide any
telecommunications service that can be offered by means of that network ef@mésta result,
incumbent LECs have an obligation to permit competing carriers to engage in line splitting over
the UNE-P where the competing carrier purchases the entire loop and provides its ow’splitter.
The record reflects that SWBT allows competing carriers to provide both voice and data services
over the UNE-P> For instance, if a competing carrier is providing voice service over the UNE-
P, it can order an unbundled xDSL-capable loop terminated to a collocated splitter and DSLAM
equipment and unbundled switching combined with shared transport to replace its UNE-P with a

8% Covad Texas Il Comments at 2-3, 7-8; Covad Texas Il Goodpastor Decl. at paras. 14-20; IP Texas ||

Comments at 2-4; NorthPoint Texas || Comments at 7-12; NorthPoint Texas Il Lewandowski Aff. at paras. 23-29;
Rhythms Texas Il Lopez Aff. at paras. 4-15.

897 AT&T Texas Il Reply Comments at 8-9; IP Communications Texas Il Comments at 14; AT&T Texas |l
Pfau/Chambers Decl. at paras. 40-42; IP Communications Texas | Comments at 5.

89 AT&T Texas Il Pfau/Chambers Decl. at paras. 29-42.

89 Department of Justice Texas Il Evaluation at 7 n.17.

99 | ine Sharing Orderl4 FCC Rcd at 20941, para. 13; 47 C.F.R. § 51.319(h)(3).
%1 47 C.F.R. § 51.307(c).

%2 We note, however, that nothing in our rules prohibits an incumbent LEC from voluntarily providing the
splitter in this line splitting situation.

93 SWBT June @Ex ParteLetter at 2.
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configuration that allows provisioning of both data and voice setVi&\VBT provides the loop
that was part of the existing UNE-P as the unbundled xDSL-capable loop, unless the loop that
was used for the UNE-P is not capable of providing xDSL selice.

326. AT&T also argues that it has a right to line splitting capability over the UNE-P
with SWBT furnishing the line splittéf® AT&T alleges that this is “the only way to allow the
addition of xXDSL service onto UNE-P loops in a manner that is efficient, timely, and minimally
disruptive.”” Furthermore, AT&T contends that competing carriers have an obligation to
provide access to all the functionalities and cédiieb of the loop, including electronics attached
to the loop’® AT&T contends that the splitter is an example of such electronics and that it is
included within the loop elemefft.

327. We reject AT&T’s argument that SWBT has a present obligation to furnish the
splitter when AT&T engages in line splitting over the UNE-P. The Commission has never
exercised its legislative rulemaking authority under section 251(d)(2) to require incumbent LECs
to provide access to the splitter, and incumbent LECs therefore have no current obligation to
make the splitter availabfé. As we stated in the NE Remand Ordefwith the exception of
Digital Subscriber Line Access Multiplexers (DSLAMS), the loop includes attached electronics,
including multiplexing equipment used to derive the loop transmission capacityé separately
determined that the DSLAM is a component of the packet switching unbundled network
element’ We observed that “DSLAM equipment sometimes includes a splitter” and that, “[iJf
not, a separate splitter device separates voice and data frafive did not identify any
circumstances in which the splitter would be treated as part of the loop, as distinguished from

94 SWBT June &x PartelLetter at 2.

95 For instance, when the UNE platform is part of a DLC mees distandémitations for xDSL service, such

loops would not be xDSL-capable and could not be provisioned as an xDSL-capable unbundled loop. In these
circumstances, modifications to the existing loop or other alternatives would need to provided. SWBExJune 6
Parte Letter at 2. In light of SWBT'’s representations, we find moot concerns expressed by commenters regarding
an earlier SWBT proposal to require competing carriers using the UNE-P to order a new loop in addition to the
existing UNE-P loop in order to ultimately engage in line splitting over the UNE-P. AT&T Pfau/Chambers Texas
Il Decl. at paras. 29-36; IP Communications Texas | Comments at 5.

9% SeeAT&T Texas Il Pfau/Chambers Decl. at paras. 40s&2 alsdP Communications at 12, 14.
97 AT&T Texas Il Pfau/Chambers Decl. at para. 41.

998 AT&T Texas Il Pfau/Chambers Decl. at paras. 40-42.

999 AT&T Texas Il Pfau/Chambers Decl. at para. 40.

9% See47 U.S.C. § 251(d)(2AT&T Corp. v. lowa Utils. Bd.119 S. Ct. 721, 736 (1999).

91 UNE Remand Orden5 FCC Rcd at 3776, para. 175.

%12 UNE Remand Orderl5 FCC Rcd at 3833, paras. 302-303.

93 UNE Remand Orderl5 FCC Rcd at 3833, para. 303.
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being part of the packet switching element. That distinction is critical, because we declined to
exercise our rulemaking authority under section 251(d)(2) to require incumbent LECs to provide
access to the packet switching element, and our decision on that point is not disputed in this
proceeding.

328. TheUNE Remand Ordecannot fairly be read to impose on incumbent LECs an
obligation to provide access to their splitters. Indeed, the only discussion of the splitter appeared
in a discussion of a network element (the packet switching element) that we decided not to
unbundle, and that discussion at least suggested that the splitter, because it is often part of the
DSLAM, might properly be considered part of that element as a general matter. In response to
petitions for reconsideration of théNE Remand Ordewe have been asked to consider whether
to impose on incumbent LECs a new obligation to provide access to the splitter, just as we are
often asked to adjust our unbundling rules in light of industry developments. In this regard, we
believe AT&T’s arguments merit prompt and thorough consideration by the Commission, and we
commit to resolving them expeditiously in our reconsideration o/thE Remandrder. The
fact remains, however, that SWBT had no such obligation during the period covered by this
application and therefore, any SWBT failure to provide access to the splitter can provide no basis
for denying this application.

329. Finally, AT&T suggests in passing that SWBT “voluntarily” provides the line
splitter functionality to competing carriers engaging in line sharing with SWBT voice services and
that it has for that reason incurred an obligation to provide all UNE-P carriers with the same
option’** Even if AT&T had fully developed this issue, this argument would lack merit and
would in any event be unripe for our review here. What AT&T requests is not line sharing, but
access to the entire loop and the splitter in order to provide both voice and advanced services.
Line sharing and line splitting present two different scenarios under our rules. With respect to line
sharing, we stated in theéne Sharing Ordethat incumbent LECs have discretion to maintain
control over the splittet’> With respect to line splitting, as described above, we have not
imposed any obligation on incumbent LECs to provide access to their splitters. AT&T presents
no evidentiary or conceptual basis for concluding that SWBT's practices in these two different
contexts somehow amount to “discrimination” against AT&T. In any event, the parties’ entire
dispute on the question of line splitting is a recent development and is subject to further
negotiation and, if necessary, arbitration before the Texas ComniiSsioriight of SWBT'’s
overall compliance with the relevant checklist items, this newly arising dispute provides no basis
for rejecting SWBT’s application here.

330. Other Issues We reject AT&T’s argument that we should deny this application on
the basis of SWBT's decision to deny its xXDSL service to customers who choose to obtain their

914 AT&T Texas Il Pfau/Chambers Decl. at para. 42.
> |ine Sharing Orderl4 FCC Rcd at 20940, para. 76.

9% SWBT recently affirmed that it is “interested in exploring the use of SWBTitsesp” in line splitting

arrangements and that it views this “as a potential business opportunity.” SWBTBxRagelLetter at 2.
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voice service from a competitor that is using the UNE-RJnder our rules, the incumbent LEC

has no obligation to provide xDSL service over this UNE-P carrier loop. InrikeSharing

Order, the Commission unbundled the high frequency portion of the loop when the incumbent
LEC provides voice service, but did not unbundle the low frequency portion of the loop and did
not obligate incumbent LECs to provide xDSL service under the circumstances AT&T describes.
Furthermore, as described above, the UNE-P carrier has the right to engage in line splitting on its
loop. As a result, a UNE-P carrier can compete with SWBT’s combined voice and data offering
on the same loop by providing a customer with line splitting voice and data service over the UNE-
P in the same manner. In sum, we do not find this conduct discriminatory.

E. Checklist Item 5 — Unbundled Local Transport
1. Background

331. Section 271(c)(2)(B)(v) of the competitive checklist requires a BOC to provide
“[lfocal transport from the trunk side of a wireline local exchange carrier switch unbundled from
switching or other services:® The Commission has required that BOCs provide both dedicated
and shared transport to requesting carfiér®edicated transport consists of BOC transmission
facilities dedicated to a particular customer or carrier that provide telecommunications between
wire centers owned by BOCs or requesting telecommunications carriers, or between switches
owned by BOCs or requesting telecommunications cartierShared transport consists of
transmission facilities shared by more than one carrier, including the BOC, between end office

917 AT&T Texas Il Comments at 17-18; AT&T Texas | Comments at 12-13; AT&T Texas | Pfau/Chambers Decl.
at paras. 27-46. AT&T specifically points out that when a SWBT customer who had been using SWBT's local
voice service and xDSL service combined over a single copper loop chose to switch voice service to AT&T, SWBT
informed the customer that its xDSL service would be disconnected unless the customer switched voice service
back to SWBT. AT&T Texas | Comments at 12; AT&T Texas | Pfau/Chambers Decl. at para. 29.

918 47 U.S.C. § 271(c)(2)(B)(v).
9% Second BellSouth Louisiana OrgddB8 FCC Rcd at 20719, para. 201.

920 1d. A BOC has the following obligations with respect to dedicated transport: (a) provide unbuuetesita
dedicated transmission facilities between BOC central offices or between such offices and serving wire centers
(SWCs); between SWCs and interexchange carriers points of presence (POPs); between tandem switches and
SWCs, end offices or tandems of the BOC, and the wire centers of BOCs and requesting carriers; (b) provide all
technically feasible transmission capabilities such as DS1, DS3, and Optical Carrieelgvglx3-3/12/48/96)

that the competing carrier could use to provide telecommunications; (c) not limit the facilities to which dedicated
interoffice transport facilities are connected, provided such interconnections are technically feasible, or restrict the
use of unbundled transport facilities; and (d) to the extent technically feasible, provide requesting carriers with
access to digital cross-connect system functionality in the same manner that the BOC offers such capabilities to
interexchange carriers that purchase transport servigeat 20719
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switches, between end office switches and tandem switches, and between tandem switches, in the
BOC'’s network®*

2. Discussion

332. Based on the evidence in the record, we conclude that SWBT provides both
shared and dedicated transport in compliance with the requirements of this checkii$t tha.
Texas Commission also finds that SWBT is in compliance with this checklist‘item.

333. We are persuaded that SWBT’s data concerning missed due dates for interoffice
facilities shows that its provisioning of transport to competitive LECs is nondiscrimifi&taie
note that no commenters challenge SWBT’s showing concerning the provision of dedicated or
shared transport, except insofar as the commenters address OSS issues and matters concerning
the provisioning of the UNE platformahich we address elsewheéfre.

%21 1d. at 20719 n. 650. The Commission also found that a BOC has the following obligations with respect to
shared transport: (a) provide shared transport in a way that enables the traffic of requesting carriers to be carried
on the same transport facilities that a BOC uses for its own traffic; (b) provide shared transport transmission
facilities between end office switches, between its end office and tandem switches, and between tandem switches in
its network; (c) permit requesting carriers that purchase unbundled shared transport and unbundled switching to
use the same routing table that is resident in the BOC’s switch; and (d) permit requesting carriers to use shared (or
dedicated) transport as an unbundled element to carry originatiegsatraffic from, and terminating traffic to,

customers to whom the requesting carrier is also providing local exchange sktvate20720, n. 652

922 SWBT Deere Texas | Aff. at paras. 111-128; SWBT Auinbauh Texas | Aff. at paras. 98-104.
923 Texas Commission Texas | Comments at 65-69.

924 The relevant state performance measures (disaggregated into various submeasures) indicate very few months
and regions where more than 10 data points were recorded. SWBT Texas | Application at 102, SWBT Dysart
Texas | Aff. at paras. 336, 345, 356, 359-360. Performance data for January through April generally indicate fewer
than 10 data pointsSeeSWBT Aggregated Performance Data January through April Measurement No. 58
(“Percent SWBT Caused Missed Due Dates”) at 271-No. 58a. Under the performance remedy plan, SWBT is
required to pay damages and assessments under Tier 2 for any substandard performance of this measure even if
there are fewer than ten data points. Texas Commission Texas | Comments at 68. For PM 58 (percentage of
missed due dates) a parity measure, the results for submeasure 58-07(DS1 dedicated transport) indicate a greater
percentage of misses for competitive LECs than for SWBT for the months of January, February and March. For
submeasure 58-14 (analog line ports) the data indicate a greater percentage of misses for competitive LECs than
for SWBT for the months of February and April. SWBT states that competitive LECs may request dedicated
transport with levels of capacity higher than OC-48 through the Special Request Process. SWBT Application at
100. As we noted iBell Atlantic New Yorkncumbent LECs must provide all technically feasible transmission
capabilities, such as Optical Carrier levels (e.g. OC-3/12/48/96) that the competing provider could use to provide
telecommunications servic&ell Atlantic New York Ordeat para. 337 n.1041See alsd'exas Commission

Texas | Comments at 16.

9 Seepart V.B.1,infra. MFNS asserts that SWBifed to unbundle loops and interoffice transport with the

provision of MFNS’ dark fiber product. MFNS Comments at 12-38epart V.A.1,infra, where we address

MFNS comments. Z-Tel and Connect raised issues regarding SWBT's policies for adopting interconnection
agreements pursuant to section 252(i) of the Act. SWBT disallowed both parties from opting into interconnection
agreements on the basis that the relevant agreements were no longer available for adoption because they had
(continued....)
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334. We disagree with Global Crossing’s assertion that SWBT fails to provide
unbundled local transpotf. Global Crossing states that in Houston it has an Optical Carrier
Level-3 (OC-3¥’ from SWBT that it uses to carry access traffic to its point of presence. Global
Crossing alleges that SWBT refused to process orders to carry local exchange traffic over the
OC-3, but required Global Crossing instead to acquire a separate transport facility to carry purely
local traffic. Global Crossing claims that this was an illegal use restriction that constituted a
refusal by SWBT to provide unbundled local transport.

335. As we found in théell Atlantic New York Orderye do not consider the
provision of special access services pursuant to a tariff for purposes of determining checklist
compliance€?® We do not believe that checklist compliance is intended to encompass the
provision of tariffed interstate access services simply because these services use some form of the
same physical facilities as a checklist itéinThe fact that the competitive LECs can use
interstate special access service in lieu of the EEL, a combination of unbundled loops and
transport, and can convert special access service to EELs, does not persuade us that we should
alter our approach and consider the provision of special access for purposes of checklist
compliance® Nevertheless, to the extent that parties are experiencing problems in the
provisioning of special access services ordered from SWBT's federal tariffs, we note that these
issues are appropriately addressed in the Commission’s section 208 complaint®process.

F. Checklist Item 6 — Unbundled Local Switching
1. Background
336. Section 271(c)(2)(B)(vi) of the 1996 Act requires a BOC to provide “[lJocal

(Continued from previous page}

expired or were in the notice period for renegotiation. Connect Texas | Comments at 2-6; Connect Texas Il
Comments at 2; Z-Tel Texas | Comments at 2-9; Z-Tel Texas Il Comments at 5-6; SWBT Auinbauh Texas | Reply
Aff. at paras. 16-18. Z-Tel alleged that the policies affect Z-Tel’s ability to purchase shared transport. While Z-
Tel's allegation is not directly applicable to this checklist item, we caution SWBT that if it fails to recognize the
rights of a carrier seeking to opt-in, that carrier, in addition to available state remedies, may seek expedited relief
from this Commission pursuant to section 2@®cal Competition Orderll FCC Rcd. at 16141, para.1321; 47

U.S.C. § 208.

926

Global Crossing Texas | Comments at 6-7, Global Crossing Laurie Larson Texas | Aff. at para. 12.

927 An Optical Carrier level is a SONET optical signal. OC-1 is 51.840 million bits per second. OC-3 equals
three times OC-1. BWTON'S TELECOM DICTIONARY 534 (14" ed. 1998).

928 See Bell Atlantic New York Ordelr5 FCC Red at 4126-27, para. 340.

929 1d. at para. 340. To the extent that Global Crossing is seeking to use combinations of unbundled network
elements in lieu of tariffed speciat@ss services, we have addressed the requirements associated with such use in
several ordersSeepart V.B.2,infra, for discussion of Access to the Enhanced Extended Link.

930 see Bell Atlantic Orderl5 FCC Red at 4126-27, para. 340.

%1 |d. at para. 341.

170



Federal Communications Commission FCC 00-238

switching unbundled from transport, local loop transmission, or other ser¥icés.theSecond
BellSouth Louisiana Ordethe Commission required BellSouth to provide unbundled local
switching that included line-side and trunk-side facilities, plus the features, functions, and
capabilities of the switcl® The features, functions, and capabilities of the switch include the

basic switching function as well as the same basic capabilities that are available to the incumbent
LEC’s customers® Additionally, local switching includes all vertical features that the switch is
capable of providing, as well as any technically feasible customized routing furi¢tions.

337. Moreover, in theSecond BellSouth Louisiana Ordéne Commission required
BellSouth to permit competing carriers to purchase unbundled network elements, including
unbundled switching, in a manner that permits a competing carrier to offer, and bill for, exchange
access and the termination of local traffic The Commission also stated that measuring daily
customer usage for billing purposes requires essentially the same OSS functions for both
competing carriers and incumbent LECs, and that a BOC must demonstrate that it is providing
equivalent access tdlling information™’ Therefore, the ability of a BOC to provide billing
information necessary for a competitive LEC to bill for exchaagess and termination of local
traffic is an aspect of unbundled local switchitfigThus, there is an overlap between the
provision of unbundled local switching and the provision of the OSS billing furiétion.

338. IntheSecond BellSouth Louisiana Orgdéne Commission stated that to comply
with the requirements of unbundled local switching, a BOC must also make available trunk ports
on a shared basis and routing tables resident in the BOC’s switch, as necessary to provide access
to shared transport functionality). The Commission also stated that a BOC may not limit the
ability of competitors to use unbundled local switching to provide excrastgss by requiring
competing carriers to purchase a dedicated trunk from an interexchange carrier’s point of
presence to a dedicated trunk port on the local switch.

982 47 U.S.C. § 271(c)(2)(B)(viee also Second BellSouth Louisiana Ord8rFCC Rcd at 20722.
933 Second BellSouth Louisiana OrgddB FCC Rcd at 20722, para. 207.

934 |d

9% 1d. at 20722-23, para. 207.

93 1d. at 20723, para. 208.

%7 1d. at 20723, para. 208 (citing tieneritech Michigan Orderl2 FCC Rcd at 20619, para. 140).

938
Id.

939
Id.

949 1d. at 20723, para. 209 (citing tWeneritech Michigan Orderl2 FCC Rcd at 20705, para. 306).

%1 1d. (citing theAmeritech Michigan Orderl2 FCC Rcd at 20714-15, paras. 324-25).
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2. Discussion

339. Based on the evidence in the record, we conclude that SWBT demonstrates that it
complies with checklist item 8% Specifically, SWBT demonstrates that it provides: (1) line-side
and trunk side facilities;® (2) basic switching functior} (3) vertical feature¥? (4) customized
routing;>*® (5) shared trunk port$! (6) unbundled tandem switchiffj{7) usage information
for billing exchangeaccess)” and (8) usage information for billing for reciprocal

942 SWBT Texas | Application at 103 (SWBT furnishes more than 125,000 unbundled switch ports in Texas,

mostly in combination with unbundled loops.); SWBT Deere Texas | Aff. at para. 140; SWBT Auinbauh Texas |
Aff. at para. 105.

93 Line-side facilities include, but are not limited to, the connection between a loop termination at a main
distribution frame, and a switch line card. Trunk-side facilities include, but are not limited to, the connection
between trunk termination at a trunk-side cross-connect panel and a switch trun8eewdd BellSouth
Louisiana Order,13 FCC Rcd at 20724 nn.679-688eeSWBT Deere Texas | Aff. at paras. 130-131.

%4 The basic switching function includes, but is not limited to: connecting lines to lines, lines to trunks, trunks to
lines, trunks to trunks, as well as the same basic capabilities that are available to the BOC’s customers, such as a
telephone number, directory listing, dial tone, signaling, acdss to 911, operator services, and directory
assistanceSecond BellSouth Louisiana Ord&B FCC Rcd at 20726 n.69&eeSWBT Deere Texas | Aff. at

para. 132.

9% Second BellSouth Louisiana Orderl3 FCC Red at 20726. Vertical features provide end-users with various

services such as custom calling, call waiting, call forwarding, caller ID and Ceildrex5eeSWBT Deere Texas
| Aff. at paras. 132, 139.

4% An incumbent LEC must provide customized routing as part of the local switching element, unless it can
prove to the state commission that customized routing in a particular switch is not technically fSasibred
BellSouth Louisiana Ordeat 13 FCC Rcd at 20728 n.705. Customized routing permits requesting carriers to
designate the particular outgoing trunks associated with unbundled switching provided by the incumbent, which
will carry certain classes of traffic originating from requesting carriers’ custorSesrs.|dat 20728-29, para. 221.
Customized routing is also referred to as selective routohgat 20728 n.704SeeSWBT Deere Texas | Aff. at
paras. 134-137.

%47 Local Competition Third Reconsideration Ordé2 FCC Rcd at 12475-79; Ameritech Michigan Order, 12
FCC Rcd at 20716-18ee alsdSecond BellSouth Louisiana OrgéB FCC Rcd at 20732, para. 228eeSWBT
Deere Texas | Aff. at para. 135.

% The requirement to provide unbundled tandem switching includes: (i) trunk-connect facilities, including but
not limited to the connection between trunk termination at a cross-connect panel and a switch trunk card; (ii) the
base switching function of connecting trunks to trunks; and, (iii) the functions that are centralized in tandem
switches (as distinguished from separate end-office switches), including but not limited to call recording, the
routing of calls to operator services, and signaling conversion featseesnd BellSouth Louisiana Ordés

FCC Rcd at 20733 n. 735eeSWBT Deere Texas | Aff. at paras. 142-146.

99 see Second BellSouth Louisiana Ordé& FCC Rcd at 20733-35, paras. 230-$keSWBT Auinbauh Texas
| Aff. at para. 107.
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compensatio’ The Texas Commission concludes that SWBT is in compliance with checklist
item 67°

340. We reject Z-Tel's argument that SWBT has failed to meet this checklist
requirement. Z-Tel stated that it is effectively foreclosed from Line Class Code customized
routing (LCC) because, as stipulated in the T2A interconnection agreement, if a competing carrier
requests LCC in any local switch where Advanced Intelligent Network custom routing (AIN) is
implemented, SWBT may establish a rate for the requested LCC, and only if the rate is disputed
will the Texas Commission set a TELRIC réteZ-Tel argued that, given this pricing
uncertainty, SWBT cannot show that it is providing LCC in accordance with the 271 standard,
and therefore fails to meet checklist iterfi®6To support this conclusion, Z-Tel pointed to the
Ameritech Michigan Ordein which the Commission stated that “[t]o be ‘providing’ a checklist
item, a BOC must have a concrete and specific legal obligation to furnish the item upon request
pursuant to a state-approved interconnection agreement that sets forth prices and other terms and
conditions for each checklist itert” Z-Tel also cited th&econd BellSouth Louisiana Orgér
which the Commission stated that the features, functions, and capabilities of the switch include
any technically feasible customized routing functitns.

341. Z-Tel appeared to conflate two standards — the “sets forth prices, terms, and
conditions for each checklist item” standard fromAimeeritech Michigan Orderand the “any
technically feasible” standard from tBecond BellSouth Louisiana Ordeto place an
unreasonable burden on SWBT. Carried to its logical conclusion, Z-Tel's argument would
require BOCs to stand ready with fixed prices and terms for any and all technically feasible
methods of providing a function of a network element. We find that SWBT meets its obligation
to provide the customized routing function, because SWBT provides, at fixed prices, terms, and
conogl)istgons, the routing system SWBT itself uses, and makes LCC available, upon request, as
well.

342. Z-Tel may consider LCC essential to its business plan. Taking into consideration
the availability of alternative elements outside the incumbent’s network, including self-
provisioning by Z-Tel or acquiring an alternative from a third-party supplier, Z-Tel may decide

90 see Second BellSouth Louisiana Ordé& FCC Rcd at 20735-37, paras. 232-$£eSWBT Auinbauh Texas
| Aff. at para. 107.

%1 Texas Commission Texas | Comments at 69-3&8eFinal Staff Report at 71-75.

%2 7-Tel Texas | Comments at 10-11; T2A Attach. 6 § 5.2.3.4.

93 7-Tel Texas | Comments at 15eeAmeritech Michigan Orderl2 FCC Rcd at 20601, para. 110.
94 7-Tel Texas | Comments at 15eeAmeritech Michigan Orderl2 FCC Rcd at 20601, para., 110.

9% Second BellSouth Louisiana Ordé8 FCC Rcd at 20722-24, paras. 207-209 (citingMieritech Michigan
Order, 12 FCC Rcd at 20705).

96 T2A Attach. 6 §§8 5.2.4.2 and 5.2.3.4.
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that SWBT’s customized switching offering materially diminishes Z-Tel's ability to provide the
services it seeks to offéY. If Z-Tel believes we should include LCC among the specific attributes
of the switching element, we note that there are venues better suited to airing tf& issue.

G. Checklist Item 7
1. 911 and E911 Access
a. Background

343. Section 271(c)(2)(B)(vii) of the Act requires a BOC to provide
“InJondiscriminatoryaccess to {) 911 and E911 service$” In theAmeritech Michigan
Order, the Commission found that “section 271 requires a BOC to provide competitors access to
its 911 and E911 services in the same manner that a BOC obtains such.accasparity.”*
Specifically, the Commission found that a BOC “must maintain the 911 database entries for
competing LECs with the same accuracy and rifiathat it maintains the database entries for its
own customers?™ For facilities-based carriers, the BOC must provide “unburatiedss to [its]
911 database and 911 interconnection, including the provision of dedicated trunks from the
requesting carrier’s switching facilities to t@&1 control office at parity with what [the BOC]
provides to itself >

b. Discussion

344, Based on the evidence in the record, we conclude that SWBT demonstrates that it
is providing nondiscriminatorgiccess to 911/E911 services, and thus satisfies the requirements of
checklist item 7 We note that no commenter disputes SWBT’s compliance with this portion

%7 See UNE Remand Ord&b FCC Rcd at 3725, para. 51 (47 U.S.C. § 251(d)(2) impairment stanidaat);
para. 253t seq (Applying impairment standard to switching element).

98 7-Tel may file a petition for rulemaking, or may seek to include its argument in our pasidlBd@&Remand
Order reconsideration poeeding. Seelmplementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96f@lic Notice rel. Feb. 28, 2000, 65 FR 12004 (Mar. 7,
2000).

99 47 U.S.C. § 271(c)(2)(B)(vii).

90 Ameritech Michigan Order]2 FCC Rcd at 20679, para. 256.

961
Id.

962
Id.

93 SWBT Texas | Application at 105-108; SWBT Deere Texas | Aff. at paras. 166-72, 178-81, 184-85, 606-618
and Attach. A at 124-126 (PM 102-104).
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of checklist item 7, and that the Texas Commission concludes that SWBT is providing
nondiscriminatoryaccess to 911/E9T1"

2. Directory Assistance/Operator Services
a. Background

345. Section 271(c)(2)(B)(vii)(I) and section 271(c)(2)(B)(vii)(lll) require a BOC to
provide nondiscriminatorgccess to “directory assistance services to allow the other carrier’s
customers to obtain telephone numbers” and “operator call completion services,” respéctively.
Section 251(b)(3) of the Act imposes on each LEC “the duty to permit all [competing providers
of telephone exchange service and telephone toll service] to have nondiscrinacagsyto .

. operator services, directory assistance, and directory listing, with no unreasonable dialing
delays.®® The Commission implemented section 251(b)(3) irLtteal Competition Second
Report and Ordet*’

346. We concluded in th8econd BellSouth Louisiana Ordéat a BOC must be in
compliance with the regulations implementing section 251(b)(3) to satisfy the requirements of
sections 271(c)(2)(B)(vii)(11) and 271(c)(2)(B)(vii)(11fy? In theLocal Competition Second

%4 Texas Commission Texas | Comments at 72-36e als®SWBT Texas | Application, App. C, Tab 1233
(Texas Commission Final Staff Report at 76-84).

9547 U.S.C. 88 271(c)(2)(B)(vii)(II), (111).
%% 47 U.S.C. § 251(b)(3).

%7 47 C.F.R. § 51.217n re Implementation of the Local Competition Provisions of the Telecommunications Act
of 1996 Second Report and Order and Memorandum Opinion and Order, 11 FCC Rcd 19392 (1&46) (
Competition Second Report and Ordeacated in part, People of the State of California v. FC&L F.3d 934

(8th Cir. 1997)pverruled in part, AT&T Corp. v. lowa Utils. Bd19 S.Ct. 721 (1999%ee also, Implementation

of the Telecommunications Act of 1996: Provision of Directory Listings Information under the
Telecommunications Act of 1934otice of Proposed Rulemaking, CC Docket No. 99-273 (rel. Sept. 9, 1999)
(Directory Listings Information NPRM

%8 While both sections 251(b)(3) and 271(c)(2)(B)(vii)(l) refer to nondiscriminatorgss to “directory

assistance,” section 251(b)(3) refers to nondiscriminaimgss to “operator services,” while section
271(c)(2)(B)(vii)(1) refers to nondiscriminatoryceess to “operator call completion services.” 47 U.S.C. 8§
251(b)(3), 271(c)(2)(B)(vii)(lll). The term “operator call completion services” is not defined in the Act, nor has

the Commission previously defined the term. However, for section 251(b)(3) purposes, the term “operator
services” was defined as meaning “any automatic or live assistance to a consumer to arrange for billing or
completion, or both, of a telephone callLbcal Competition Second Report and Ordelr,FCC Rcd at 19448,

para. 110. In the same order the Commission concluded that busy line verification, emergency interrupt, and
operator-assisted directory assistance are forms of “operator services,” because they assist customers in arranging
for the billing or completion (or both) of a telephone c#dl. at 19449, para. 111. All of these services may be
needed or used to place a call. For example, if a customer tries to direct dial a telephone number and constantly
receives a busy signal, the customer may contact the operattertgpt to complete the call. Since billing is a
necessary part of call completion, and busy line verification, emergency interrupt, and operator-assisted directory
assistance can all be used when an operator completes a call, we conclud&gaotiseBellSouth Louisiana
Orderthat for checklist compliance purposes, “operator call completion services” is a subset of or equivalent to
(continued....)
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Report and Orderthe Commission held that the phrase “nondiscriminadocgss to directory
assistance and directory listings” means that “the customers of all telecommunications service
providers should be able to access each LEC’s directory assistance service and obtain a directory
listing on a nondiscriminatory basis, notwithstanding: (1) the identity of a requesting customer’s
local telephone service provider; or (2) the identity of the telephone service provider for a
customer whose directory listing is request&d.The Commission concluded that
nondiscriminatoryaccess to the dialing patterns of 4-1-1 and 5-5-5-1-2-1-2 to access directory
assistance were technically feasible, and would contifitiEne Commission specifically held that

the phrase "nondiscriminatoagcess to operator services” means that “. . . a telephone service
customer, regardless of the identity of his or her local telephone service provider, must be able to
connect to a local operator by dialing ‘0,” or ‘0 plus’ the desired telephone nutfiber.”

347. Competing carriers may provide operator services and directory assistance by
either reselling the BOC'’s services or by using their own personnel and facilities to provide these
services. Our rules require BOCs to permit competitive LECs wishing to resell the BOC’s
operator services and directory assistance to request the BOC to brand tHé&ir Caltapeting
carriers wishing to provide operator services or directory assistance using their own facilities and
personnel must be able to obtain directory listings either by obtaining directory information on a
“read only” or “per dip” basis from the BOC's directory assistance database, or by creating their

(Continued from previous page}

“operator service.”Second BellSouth Louisiana Ord&B FCC Rcd 20740 at n.763. As a result, we use the
nondiscriminatory standards established for operator services to determine whether nondiscrinces®iig a
provided.

99 47 C.F.R. § 51.217(c)(3)ocal Competition Second Report and Order,FCC Rcd at 19456-58, paras. 130-

35. TheLocal Competition Second Report and Ordénterpretation of section 251(b)(3) is limited “tecass to

each LEC's directory assistance servickl” at 19456, para. 135. However, section 271(c)(2)(B)(vii) is not

limited to the LEC’s systems but requires “nondiscriminateoess to . . . directory assistance to allow the other
carrier’s customers to obtain telephone numbers.” 47 U.S.C. § 271(c)(2)(B)(vii). Combined with the

Commission’s conclusion that “incumbent LECs must unbundle the facilities and functionalities providing

operator services and directory assistance from resold services and other unbundled network elements to the extent
technically feasible,L.ocal Competition First Report and Orddr]l FCC Rcd at 15772-73, paras. 535-37, section
271(c)(2)(B)(vii)'s requirement should be understood to require the BOCs to provide nondiscrimine¢ssyta

the directory assistance service provider selected by the customer’s local service provider, regardless of whether the
competitor; provides such services itself; selects the BOC to provide such services; or chooses a third party to
provide such servicedDirectory Listings Information NPRM

7% | ocal Competition Second Report and Orde¥ FCC Red at 19464, para. 151.
9 |d. at para. 112.

972 47 C.F.R. § 51.217(d);ocal Competition Second Report and Ordeir,FCC Rcd at 19463, para. 148. For
example, when customers call the operator or calls for directory assistance, they typically hear a message, such as
“thank you for using XYZ Telephone Company.” Competing carriers may use the BOC's brand, request the BOC
to brand the call with the competitive carriers name or request that the BOC not brand the call at all. 47 C.F.R. §
51.217(d).
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own directory assistance database by obtaining the subscriber listing information in the BOC'’s
databasé”

348. Although the Commission originally concluded that BOCs must provide directory
assistance and operator services on an unbundled basis pursuant to sections 251 and 252, the
Commission removed directory assistance and operator services from the list of required
unbundled network elements in thecal Competition Third Report and Ord&t Checklist item
obligations that do not fall within a BOC’s obligations to provide unbundled network elements are
not subject to the requirements of sections 251 and 252, including the requirement that rates be
based on forward-looking economic co¥ts.Checklist item obligations that do not fall within a
BOC’s UNE obligations, however, still must be providedacordance with sections 201(b) and
202(a), which require that rates and conditions be just and reasonable, and not unreasonably
discriminatory’™

b. Discussion

349. Based on the evidence in the record, we conclude that SWBT demonstrates that it
provides directory assistance services in accordance with the requirements of checkligt item 7.
The Texas Commission concludes that SWBT has satisfied the requirements of this checklist

item?®

350. SWBT'’s showing withstands the arguments of its opponents regarding this
checklist item. With regard to directory assistance, WorldCom asserts that SWBT violates the
checklist by charging competitive LECs non-cost-based rates for access to directory assistance
listings of customers that reside within its region, but outside of Terasikansas, Kansas,

973 47 C.F.R. § 51.217(C)(3)(ii);ocal Competition Second Report and Order,FCC Rcd at 19460-61, paras.
141-44.

% In re Implementation of the Local Competition Provisions of the Telecommunciations Act oEC9B6cket
No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Reulmaking (rel. Nov. 5,.d&@49) (
Competition Third Report and Ordeaj paras. 441-442.

97> | ocal Competition Third Report and Ordat para. 470See generallg7 U.S.C. §§ 251-52See alsal7?
U.S.C. § 252(d)(1)(A)(i) (requiring UNE rates to be “based on the cost (determined without reference to a rate-of-
return or other rate-based proceeding) of providing the ... network element”).

7% | ocal Competition Third Report and Ordat paras. 470-73See als@l7 U.S.C. §§ 201(b), 202(a).

97 SWBT Texas | Application at 108-110. SWBT Rogers Texas | Aff. at paras. 82:8%IscBWBT Dysart
Texas | Aff. at paras. 525-542 and Attach. A at 101-108 (measurements 79-86).

9% Texas Commission Texas | Comments at 72. The Texas Commission notes that SWBT has obligated itself to
provide access to directory assistance and operator services on an unbundled basis at UNE prices to business
customers for two years and to residential customers for three years, even though the Commission removed these
items from the required UNE listd. at 74-74.
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Missouri, and Oklahomd)? SWBT denies that it violates this checklist item, because the
Commission and some state commissions have determined that directory assistance is a
competitive service subject to market-based pricing, not cost-based pficing.

351. We find WorldCom'’s assertions unpersuasive. WorldCom’s argument that
SWBT's out-of-statedirectory assistance services are priced at an anticompetitive level is not
relevant to a determination of whether SWBT meets checklist item 7 in Texas. For purposes of
the instant application, we consider only whether SWBT meets the requirements of section 271 in
the State of Texd$. No commenter has challenged SWBT’s rate for directory assistance in
Texas, and the Texas Commission conclude that SWBT meets this checkliét M#mtherefore
conclude that SWBT meets this checklist item.

H. Checklist Item 8 — White Pages Directory Listings
1. Background

352. Section 271(c)(2)(B)(i) of the 1996 Act requires a BOC to provide “[w]hite
pages directory listings for customers of the other carrier’'s telephone exchange $&rvice.”
Section 251(b)(3) of the 1996 Act obligates all LECs to permit competitive providers of
telephone exchange service and telephone toll service to have nondiscrinacagsyto
directory listings’™

353. IntheSecond BellSouth Louisiana Ordéne Commission concluded that,
“consistent with the Commission’s interpretation of ‘directory listing’ as used in section
251(b)(3), the term ‘white pages’ in section 271(c)(2)(B)(wefers to the local alphabetical
directory that includes the residential and business listings of the customers of the local exchange

97 WorldCom Texas | Comments at 56, 57 n.31 (stating that SWBT's rate for in-region, out-of-state directory
listings is $.0583). However, in @x parteletter, WorldCom informs the Commission that it made a factual error
and should have reported this rate as $.058%el etter from Keith L. Seat, Senior Counsel for Competitive
Strategies, MCI (WorldCom) Communications Corporation, to Magalie Roman Salas, Secretary, Federal
Communications Commission, CC Docket No. 00-4 (filed Mar. 14, 2000).

%0 SWBT Rogers Texas | Reply Aff. at paras. 11-12.

%1 For the same reason, we find that the National ALEC’s argument that SWBT'’s directory assistance services in
California are priced at an anticompetitive level is not relevant to a determination of whether SWBT meets
checklist item 7 in TexasSeeNational ALEC Texas | Comments at 10-13ee also Bell Atlantic New York

Order 15 FCC Rcd at 4151, paras. 398-399 (claim that Bell Atlantic violated Commission rules in other states is
not relevant to determination of whether Bell Atlantic meets its section 271 obligations in New York).

%2 Texas Commission Texas | Comments at 72-73.
93 47 U.S.C. § 271(c)(2)(B)(viii).

984 47 U.S.C. § 251(b)(3).
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provider.”® We further concluded, “the term ‘directory listing,” as used in this section, includes,
at a minimum, the subscriber's name, address, telephone number, or any combination®thereof.”

354. IntheSecond BellSouth Louisiana Ordérg Commission found that a BOC
satisfies the requirements of checklist item 8 by demonstrating that it: (1) provided
nondiscriminatory appearance and integration of white page directory listings to competitive
LECs’ customers; and (2) provided white page listings for competitors’ customers with the same
accuracy and relidlty that it provides its own customets.

2. Discussion

355. Based on the evidence in the record, we find that SWBT satisfies the requirements
of checklist item 8% The Texas Commission concludes that SWBT complies with this checklist

item 28

356. We reject allegations that SWBT does not meet this checklist item. ALTS and the
CLEC Coalition state that competitive LECs in Texas have experienced problems with SWBT’s
processes for altering customer listings and incorporating changes into the white pages
directory? ALTS and the CLEC Coalition also state that some listings are “falling out” or
failing to appear for no apparent reason. In addition, both parties express concern that SWBT’s
performance measurements fail to capture the problems that their member réfiuat.

95 Second BellSouth Louisiana OrgddB8 FCC Rcd at 20748, para. 255.

%% 1d. We note that in th8econd BellSouth Louisiana Ordere stated that the definition of “directory listing”
was synonymous with the definition of “subscriber list informatiolul’at 20747 (citing théocal Competition
Second Report and Order]l FCC Rcd at 19458-59). However, the Commission’s decisioneiceatrproceeding
obviates this comparison, and supports the definition of directory listing delindmtezl &ee Implementation of
the Telecommunications Carriers’ Use of Customer Proprietary Network Information and Other Customer
Information,CC Docket No. 96-115, Third Report and Orderplementation of the Local Competition Provisions
of the Telecommunications Act of 19@&; Docket No. 96-98, Second Order on Reconsidera@myjision of
Directory Listing Information under the Telecommunications Act of 1934, As Amé&@ddabhcket No. 99-273,
FCC 99-227, Notice of Proposed Rulemaking, para. 160 (rel. Sept. 9, 1999).

987
Id.

98 SWBT Texas | Application at 110-111; SWBT Rogers Texas | Aff. at paras. 40-44, 51-52; SWBT Dysart

Texas | Aff. at paras. 640-641, 646-648 and Attach. A at 133-136 (PM 110-113). SWBT demonstrates that it is
providing white pages directory listings for customers of competitive LECs that are nondiscriminatory in
appearance and integration, and have the same accuracy and reliability that SWBT provides for its own customers.
SWBT Rogers Texas | Aff. at paras. 40-44 (nondiscriminatory appearance, e.g., same size, font, and typeface),
and paras. 51-52; SWBT Dysart Texas | Aff. at paras. 640-641, 646-648 and Attach. A at 133-136 (PM 110-113)
(comparable accuracy and reliability).

99 Texas Commission Texas | Comments at 76sé&final Staff Report at 85-89.
999 ALTS Texas | Comments at 46; CLEC Coalition Texas | Comments at 42-44.

%1 ALTS Texas | Comments at 46; CLEC Coalition Texas | Comments at 42-43.
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Association of Directory Publishers (ADP) support ALTS and the CLEC Coalition, and note that
inaccurate or incomplete listings in the incumbent’s database harmed its members as well.

357. SWBT explains that, at the direction of the Texas Commission, SWBT leaves
listings unchanged during the resale or UNE provisioning process. Unless the competitive LEC
submits a Directory Service Request form stating otherwise, SWBT assumes the white pages
listing is to remain unchangéd. ALTS, the CLEC Coalition, and ADP did not rebut SWBT’s
explanation in their reply commerifs.

358. We conclude there is no evidence to support that the difficulties some competing
carriers may have encountered with SWBT'’s processes for altering white pages listings reflect
systemic defects within SWBT’s white pages directory listings procedures. It appears likely that
competing carriers’ perception that listings are “falling out” may reflect misunderstanding or
miscommunication between carriers rather than actual failure to list customers in SWBT’s white
pages directory. We agree with the CLEC Coalition and ADP, however, that irregularities
involving the white pages are a very serious matter because customers may tend to blame the new
competitor, rather than the familiar incumbent, for mistaKe#lthough we do not hold SWBT
to a standard of perfection, we note that, if there were a systemic problem involving a significant
number of listings, it would warrant a finding of noncompliatice.

l. Checklist Item 9 — Numbering Administration
1. Background

359. Section 271(c)(2)(B)(ix) of the 1996 Act requires a BOC to provide
“nondiscriminatoryaccess to telephone numbers for assignment to the other carrier’s telephone
exchange service customers,” until “the date by which telecommunications numbering

992 Seel etter from Austin C. Schlick, Kellogg, Huber et al., Counsel for Applicants, to Magalie Roman Salas,

Secretary, Federal Communications Commission, CC Docket No. 00-4 at 2 (Feb. 4, 2000) (Austin C. Schlick Feb.
4 Ex PartelLetter). SWBT further explains that “the Dysart Affidavit's characterization of the UNE disconnect (D)
order as ‘drop[ping]’ listing information out of the database is . . . incor&etDysart Texas | Aff.  640. For

clarity of the record, all after the first sentence of paragraph 640 of Mr. Dysart’s affidavit should be stridken.”
Accordingly, we take no notice of that portion of the Dysart Texas | Affidavit.

993 But seeALTS/CLEC Coalition Texas Il Joint Comments at 14. NEXTLINK states that customers’ listings are
being dropped out of the database. NEXTLINK states that the problems appear to be related to orders falling out
of the automated systems and not being completed by SWBT'’s back end office systems. SWBT states that it is
working with NEXTLINK to investigate any errors in directory listings that may have occurred in connection with
NEXTLINK'’s orders but has yet to receivetdiss from NEXTLINK that would allow SWBT to investigate the
particular orders affected. SWBT Texas Il Reply Comments at 71. We note that NEXTLINK withdrew its
opposition to SWBT's application on May 23, 2008eel etter To Magalie Roman Salas, Secretary, FCC, from
NEXTLINK Communications, Inc., dated May 23, 2000.

994 CLEC Coalition Texas | Comments at 48P Texas 1 Reply at 5.

9% SeeBell Atlantic New YoriOrder, 15 FCC Rcd at 4045, para. 176.
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administration, guidelines, plan, or rules are establistiédlhe checklist mandates compliance
with “such guidelines, plan, or rules” after they have been estabfihed.

360. SWBT does not assign telephone numbers to itself or competitive LECs. The
Commission has designated NeuStar, Inc. (NeuStar) as the North American Numbering Plan
Administrator?® NeuStar is responsible for assigning blocks of 10,000 telephone numbers (NXX
Codes) to carriers within each area code, and for coordinating area code relief planning efforts
with state commissiori§] SWBT must demonstrate that it adheres to industry numbering
administration guidelines and Commission rules, including provisions requiring the accurate

reporting of data to the code administraf6t.
2. Discussion

361. Based on the evidence in the record, we find that SWBT satisfies the requirements
of checklist item 97°* The Texas Commission concluded that SWBT meets the requirements of
checklist item 9, and no commenter alleges that SWBT has failed to meet such requitéments.

J. Checklist Item 10 — Databases and Associated Signaling
1. Background

362. Section 271(c)(2)(B)(x) of the 1996 Act requires a BOC to provide
“nondiscriminatoryaccess to databases and associated signaling necessary for call routing and
completion.”*® In theSecond BellSouth Louisiana Ordare required BellSouth to demonstrate
that it provided requesting carriers with nondiscriminatargess to: “(1) signaling networks,
including signaling links and signaling transfer points; (2) certain call-related databases necessary
for call routing and completion, or in the alternative, a means of physical access to the signaling

9% 47 U.S.C. § 271(c)(2)(B)(ix).

997
Id.

98 |n the Matter of Request of Lockheed Martin Corporation and Warburg, Pincus & Co. for Review of the
Transfer of the Lockheed Martin Communications Industry Services Bysite@$3ocket No. 92-237, Order, FCC
99-346 (rel. Nov. 17, 1999)See generall7 C.F.R. 88 52.7-52.19.

999 Administration of the North American Numbering PIReport and Order, 11 FCC Rcd 2588, 26848NP
Third Report and Order]2 FCC Rcd at 23042-46eeSWBT Adair Texas | Aff. at paras. 15-18.

19% see Second Bell South Louisiana Ord&rFCC Red at 20752See also, e.gGentral Office Code (NXX)
Assignment Guidelines (INC 95-0407-008) (revised August 1999).

1991 SWBT Texas | Application at paras. 111-112; SWBT Adair Texas | Aff. at paras. 15-18.

1992 Texas Commission Texas | Comments at 80 and at n.445 (agreeing with SWBT Adair Texas | Aff., para. 18,
that SWBT supports and adheres to all relevant rules, regulations, and guidelines established by regulatory
agencies and industry group$SeeFinal Staff Report at 90.

1003 47 U.S.C. § 271(c)(2)(B)(X).
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transfer point linked to the unbundled database; and (3) Service Management Systems' {SMS).”
We also required BellSouth to design, create, test, and deploy Advanced Intelligent Network
(AIN) based services at the SMS through a Service Creation Environment'{3CE).

363. IntheLocal Competition First Report and Ordehe Commission defined call-
related databases as databases, other than operations support systems, that are used in signaling
networks for billing and collection or the transmission, routing, or other provision of
telecommunications servic®® At that time the Commission required incumbent LECs to provide
unbundled access to their call-related databases, including Himited to: the Line
Information Database (LIDB), the Toll Free Calling database, the Local Number Portability
database, and Advanced Intelligent Network databéSeis theUNE Remand Ordemwe
clarified that the definition of call-related databases “includes, but is not limited to, the calling
name (CNAM) database, as well as the 911 and E911 databdses.”

2. Discussion

364. Based on the evidence in the record, we find that SWBT satisfies the requirements
of checklist item 10°° The Texas Commission also concludes that SWBT meets this checklist

item 100

365. We reject Pilgrim’s assertions that SWBT refuses to provide competitors with
real-time access to information regarding 900/976 blockifiggname and address (BNA), and
credit history, and therefore, SWBT does not fulfill the call-related database requirement of item
10.°** Pilgrim argues that, because it provides “casuligaervices™ it must make snap

1994 second BellSouth Louisiana Ordé8 FCC Rcd at 20753, para. 267.
199 |d. at 20755-56, para. 272.

199 | ocal Competition First Report and Orderl FCC Red at 15741, n.1126NE Remand Orderl5 FCC Rcd
at 3875, para. 403.

19971 ocal Competition First Report and Ordeirl FCC Rcdat 15741-42, para. 484.
199% UNE Remand Ordet5 FCC Rcd at 3875, para. 403.

1999 SWBT Texas | Application at 112-115; SWBT Texas | Deere Aff. at paras. 186-226 (describing SS7
interconnection at paras. 190-194; toll free “800” service database at paras. 198-208; AIN network architecture and
call-related databases at paras. 209-218); SWBT Texas | Rogers Aff. at paras. 58-71 (describing SWBT’s Line
Information Database (LIDB), Calling Name deliveryN\@M), and Line \alidation Administrative System

(LVAS)). Competitive LECs ecess databases through SWBT'’s signal transfer points in the same manner and by
the same signaling links that SWBT uses. SWBT Texas | Deere Aff. at para. 218.

1919 Texas Commission Texas | Comments at 8@e alsdminal Staff Report at 91.

10911 pilgrim Texas | Comments at 1%ee alsdilgrim Texas Il Reply Comments. Pilgrim is an interstate,
interexchange carrier that offers, among other services, pay-per-call services. Pilgrim Texas | Comments at 2.

1012 By “casual calling services” Pilgrim means that the consumer does not establish a business relationship and
subscriber account with the service provider. Pilgrim Texas | Comments at 3-4.

182



Federal Communications Commission FCC 00-238

decisions whether or not a call should be accepted and transiitt&tierefore, Pilgrim
maintains, the nature of its business requires real-time access to call bloilkiggydme and
address (BNA), and credit information in order to validate and bill the®¢all.

366. SWBT states that, regarding 900/976 blocking information, Pilgrim is incorrect,
and that in fact SWBT’s LIDB does provide real-time access to call-blocking informdtion.
SWBT describes in detail the capabilities of the LIDB sysfehilherefore we conclude that,
contrary to Pilgrim’s assertion, SWBT makes call-blocking information available on a
nondiscriminatory basis:’

367. SWBT further states that it has no obligation to release end-users’ BNA or credit
history to Pilgrim.®® We agree with SWBT that checklist item 10 does not require SWBT to
share with other carriers the customer-credit information that SWBT has accumulated in the
course of its business dealings with its customers. Such information would be considered
customer proprietary network information (CPRIY. Pilgrim has not established that SWBT is
under any obligation to share such CPNI with Pilgrim, or that such information is necessary for
Pilgrim to “initiate, render, bill, and collect for telecommunications servités.”

368. Pilgrim appears to assert, correctly, that BNA is a call-related database which must
be unbundled pursuant to section 251(c)(3) of the Act. As stated above nth@sSion has
defined call-related databases as databases, other than operations support systems, that are used in
signaling networks for billing and collection or the transmission, routing, or other provision of
telecommunications servicE&' Because the BNA database contains tliegoname and address

1913 pilgrim Texas | Comments at 7-8.
191 pilgrim Texas | Comments at 2-4, 10, 18-1%ee alsdilgrim Texas Il Reply Comments.

1915 SWBT Texas | Rogers Reply Aff. at para. 14 (“All records in SWBT'’s LIDB are designated so that they will
indicate non-acceptance aternately billed 900/976 charges’peeSWBT Texas | Auinbauh Aff. Attach. A at
Attach 7 (T2A Ordering and Provisioning), 4.2 (Parties to the T2A agreementdt®gs & a pre-order electronic
gateway “that provides Real Timecess to SWBT'’s information systems.'Jee alsaliscussion of access to

LIDB under checklist item II.

1018 SWBT Texas | Rogers Reply Aff. at para. 14; SWBT Texas | Auinbauh Aff. Attach. A at Attach. 6 (T2A
Unbundled Network Elements) %4 seq(describing LIDB).

1017
Id.

1018 SWBT Texas | Rogers Reply Aff. at para. 14; SWBT Texas | Auinbauh Aff. Attach. A at Attach. 7 (T2A
Ordering and Provisioning), 4.2. (Parties to the T2A have “Real Ticee'sa to SWBT’s BNA through a pre-
order electronic gateway).

1019 47 U.S.C. § 222(f)(1)(B).
1020 47 U.S.C. § 222(d)(1).

1921 | ocal Competition First Report and Orderl FCC Red at 15741, n. 1126\E Remand Orderl5 FCC Rcd
at 3875, para. 403.
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to validate and bill a telephone call, it clearly meets this definitidriinlike customer-credit
information, BNA information is available to competitive LECs that participate in the T2A
interconnection agreemefit: SWBT provides real-time access through a pre-order electronic
gateway to SWBT’s BNA to these competitive LEES. Pilgrim, therefore, could opt into the
T2A and gain access to BNA, pursuant to section 252(i) of th&”Adtonsequently, we find

that Pilgrim’s allegations do not warrant a finding of noncompliance with this checklist item.

K. Checklist Item 11 — Number Portability
1. Background

369. Section 271(c)(2)(B) of the 1996 Act requires a BOC to comply with the number
portability regulations adopted by the Commission pursuant to s&&ioff® Section 251(b)(2)
requires all LECs “to provide, to the extent technically feasible, number portabditgardance
with requirements prescribed by the Commissidii." The 1996 Act defines number poiitiypas
“the ability of users of telecommunications services to retain, at the same location, existing
telecommunications numbers without impairment of quality, reliability, or convenience when
switching from one telecommunications carrier to anothét.In order to prevent the cost of
number portability from thwarting local competition, Congress enacted s@&idga)(2), which
requires that “[t]he cost of establishing telecommunications numbering administration
arrangements and number portability shall be borne by all telecommunications carriers on a
competitively neutral basis as determined by the Commis§ion.”

1922 section 51.319(e)(2)(ii) of the Commission’s rules list certain databases that meet this definition, such as

“Line Information Database” and “Toll Free Calling database,” but also states that the list “is not limited to” these
examples. 47 C.F.R. § 51.319(e)(2)(ii).

1023 SWBT Texas | Auinbauh Aff. Attach. A.7, 4.2 & 4.2.1.

1024 SWBT also makes BNA generally available under Tariff No. 73, Section 13 and Tecess/Service Tariff,

Section 8. If a customer chooses to receive SWBT's response to the customer’s reqaéstamedthe tape is
mailed on the next business day. If a customer chooses electronic data transmission (Network Data Mover
(NDM)), SWBT processes requests up to six times daily. The data are made available for electronic recovery
within 24 hours of SWBT's receipt of a customer’s request. Letter from Austin C. Schlick, Kellogg, Huber et al.,
Counsel for Applicants, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket
No. 00-4 at 2 (filed March 10, 2000) (Austin C. Schlick MarclEkCParteL etter).

192547 U.S.C. § 252().

102647 U.S.C. § 271(c)(2)(B)(xii).
1927 1d. at § 251(b)(2).

1928 |4, at § 153(30).

1929 |d. at § 251(e)(2)see also Second BellSouth Louisiana Ord&rFCC Rcd at 20757, para. 2T the Matter
of Telephone Number Portabiljtyhird Report and Order, 13 FCC Rcd 11701, 11702-04 (199%&d(Number
Portability Orden; In the Matter of Telephone Number Portabilifourth Memorandum Opinion and Order on
Reconsideration, CC Docket No. 95-116, at paras. 1, 6-9 (Jun. 23, EB8&h(Number Portability Ordegr
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370. Pursuant to these statutory provisions, the Commission requires LECs to offer
interim number portability “to the extent technically feasib.”The Commission also requires
LECs to gradually replace interim number poititgtwith permanent number portability2* The
Commission has established guidelines for states to follow in mandating a competitively neutral
cost-recovery mechanism for interim number portabflijand created a competitively neural
cost-recovery mechanism for long-term number portabifity.

2. Discussion

371. Based on the evidence in the record, we conclude that SWBT complies with the
requirements of checklist item 11. SWBT provides permanent number portability in conformance
with Commission regulations and provides interim number portability to competing carriers
through remote call forwarding, direct inward dialing, and directory number routing ind&king.
SWABT is presently converting all interim number portability lines to permanent number portability
and expects that this conversion will be complete by yeat*&riche Texas Commission also
concludes that SWBT satisfies this checklist it&h.

372. We reject Global Crossing and the CLEC Coalition’s assertions that SWBT fails to
provide local number portability in a reliable manti&r.Global Crossing describes occasions
where it believes SWBT failed to update its switch translations properly so that calls to Global

1930 Eourth Number Portability Ordeat para. 10in re Telephone Number Portabiljtfirst Report and Order and
Further Notice of Proposed Rulemaking, 11 FCC Rcd 8352, 8409-12, paras. 110-116Rit8ORu(nber
Portability Ordel); see alsat7 U.S.C. § 251(b)(2).

1931 5ee 47 C.F.R. §§ 52.3(b)-(fBecond BellSouth Louisiana Or¢gdB FCC Rcd at 20758, para. 2Fst
Number Portability Orderll FCC Rcd at 8355 and 8399-8404, paras. 3 andiytt Number Portability Order
13 FCC Rcd at 11708-12, paras. 12-16.

1932 See47 C.F.R. § 52.2%Becond BellSouth Louisiana OrgddB8 FCC Rcd at 20758, para. 2First Number
Portability Order, 11 FCC Rcd at 8417-24, paras. 127-140.

1933 See47 C.F.R. §§ 52.32, 52.33econd BellSouth Louisiana OrgddB FCC Rcd at 20758, para. 2Thjrd
Number Portability Orderl3 FCC Rcd at 11706-07, paraRgurth Number Portability Ordeat para. 9.

1934 SWBT Deere Texas | Aff. at paras. 220-226; Texas Commission Texas | Comments at 84.

1935 SWBT Flemming Texas | Aff. at para. 30.; Texas Commission Texas | Comments at 84.

193¢ Texas Commission Texas | Comments at 82-86. We also note that the Texas Commission established
performance measures to capture SWBT provision of both permanent and interim number portability. In nearly all
months, SWBT meets the benchmarks established by the Texas Commission for both these measBesments.
Texas Commission Comments at 85; SWBT Aggregated Performance Measurement Data, Measurement No. 100
(“Average Time Out of Service for LNP Conversions”) at 271-No. 99-101, Measurement No. 101 (“Percent Out of
Service Less than 60 Minutes”) at 271-No. 99-101; SWBT Texas 1 Dysart Aff., Att. A at 122-123 (listing Texas
Commission benchmarks for Measurements 100 and 101).

1937 Global Crossing Texas | Comments at 8; CLEC Coalition Texas | Comments at 44-46.
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Crossing customers with a ported number were unable to be conmifiét8atilarly, the CLEC
Coalition claims that a SWBT local number portability database outage delayed its members
orders:®® Because Global Crossing and the CLEC Coalition’s claim appear to be anecdotal and
unsupported by any persuasive evidence, we conclude that they do not warrant a finding of
noncompliance of this checklist item.

L. Checklist Item 12 — Local Dialing Parity
1. Background

373. Section 271(c)(2)(B)(xii) requires a BOC to provide “[nJondisanatoryaccess
to such services or information as are necessary to allow the requesting carrier to implement local
dialing parity in accordance with the requirements of section 251(8j{3)Section 251(b)(3)
imposes upon all LECs “[t]he duty to provide dialing parity to competing providers of telephone
exchange service and telephone toll service with no unreasonable dialing G&lagsction
153(15) of the Act defines “dialing parity” as follows:

.. . a person that is not an affiliate of a local exchange carrier is able
to provide telecommunications services in such a manner that
customers have the ability to route automatically, without the use of
any access code, their telecommunications to the

telecommunications services provider of the customer’s designation
1042

374. Our rules implementing section 251(b)(3) provide that customers of competing
carriers must be able to dial the same number of digits the BOC’s customers dial to complete a
local telephone calf® Moreover, customers of competing carriers must not otherwise suffer

1938 Global Crossing Texas | Comments at 8.

1039 CLEC Coalition Texas | Comments at 44.

1940 Based on the Commission’s view that section 251(b)(3) does not limit the duty to provide dialing parity to any
particular form of dialing parity (i.e., international, interstate, intrastate, or local), the Commission adopted rules
in August 1996 to implement broad guidelines and minimum nationwide standards for dialinglpzo#l.

Competition Second Report and Ordét, FCC Rced at 1940Thterconnection Between Local Exchange Carriers

and Commercial Mobile Radio Service Provid&€€ Docket No. 95-185, Further Order On Reconsideration,

FCC 99-170 (rel. July 19, 1999).

1041 47 U.S.C. § 251(b)(3).
1942 |d. at § 153(15).

1043 47 C.F.R 88 51.205, 51.207.
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inferior quality service, such as unreasonable dialing delays, compared to the BOC'’s cusStbmers.
2. Discussion

375. Based on the evidence in the recavd find that SWBT demonstrates that it
provides local dialing parity in accordance with the requirements of section 251(b)(3) and thus
satisfies the requirements of checklist item®t2 The Texas Commission concluded that SWBT
meets the requirements of this checklist obligatitn.

376. We reject Pilgrim’s argument that because SWBT allegedly denies Pilgrim real-
time access to call-blocking databases, Pilgrim cannot offer its customers the call-blocking feature
that is available to SWBT's customers, and SWBT thus fails to provide dialing parity as required
by section 271 of the A¢t!’ Because a customer may place a call through Pilgrim, rather than
directly through SWBT’s switch, it is possible for that customer (or anyone with access to the
customer’s telephone) to circumvent the blocking intelligence in SWBT's switch, and thereby
reach the type of pay-per-call services the customer has asked SWBT t8*blddius, Pilgrim
argues, the customer suffers inferior quality service by using Pil§fim.

377. The Commission’s dialing parity rules and orders have concerned the ease with
which a customer may dial an outgoing call, rather than the ease with which customers may block
the ability to dial calls?™ Pilgrim would have us find an ease-of-blocking requirement in the

1044 See47 C.F.R. § 51.207 (requiring same number of digits to be didiep)ementation of the Local

Competition Provisions of the Telecommunications Act of 1996, Interconnection Between Local Exchange
Carriers and Commercial Mobile Radio Service Providers, Area Code Relief Plan for Dallas and Houston
Ordered by the Public Utilities Commission of Texas, and Administration of the North American Numberjng Plan
Second Report and Order and Memorandum Opinion and Order, 11 FCC Rcd 19392 at 19400, 19403 (1996)
(Local Competition Second Report and Ojdeacated in part sub nom. People of the State of Cal. v. Federal
Communications Commissioh?4 F.3d 934 (8th Cir. 1997%gv'd, AT&T Corp. v. lowa Utils. Bd525 U.S. 366

(1999).

1945 SWBT Texas | Application at 118; SWBT Deere Texas | Aff. at paras. 227-230.
104® Texas Commission Texas | Comments at 85-86; Final Staff Report at 97-98.
1947 pilgrim Texas | Comments at 19-20; Pilgrim Texas Il Reply Comments; 47 U.S.C. § 271(c)(2)(B)(xii).

1048 pilgrim Texas | Comments at 20 (“[i]f a consumer who has requested blocking decides to use one of Pilgrim’s
casual calling services, the consumer may unwittingly make calls that could not have been dialed over SWBT's
network because Pilgrim would not know that the customer wanted those calls blocked.”).

1049
Id.

1050 gee, e.g., Implementation of the Local Competition Provisions of the Telecommunications Act of 1996,

Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, Area Code
Relief Plan for Dallas and Houston Ordered by the Public Utilities Commission of Texas, and Administration of

the North American Numbering Planhird Order on Reconsideration and Memorandum Report and Order, CC
Docket No. 96-98, FCC 99-243, para. 37 (1999) (recognizing that “dialing parity’ is a defined term in the Act that
requires that a customer be able to access the carrier of his or her choice without having to use any access codes”);
see alsat7 U.S.C. § 153(15).
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Local Competition Second Report and Otsi@hrase “must not otherwise suffer inferior quality
service."®" We are not persuaded that Commission precedent requires such an interpretation.
Accordingly, we reject Pilgrim’s assertion that SWBT fails to meet this checklist requirement.

M. Checklist Item 13 — Reciprocal Compensation
1. Background

378. Section 271(c)(2)(B)(ik) of the Act requires that a BOC enter into "[r]eciprocal
compensation arrangements in accordance with the requirements of section 252{t)i{2).”
turn, pursuant to section 252(d)(2)(A), "a statewsuession shall not consider the terms and
conditions for reciprocal compensation to be just and reasonable unless (i) such terms and
conditions provide for the mutual and reciprocal recovery by each carrier of costs associated with
the transport and termination on each carrier's netwoilitiéscof calls that originate on the
network facilities of the other carrier; and (ii) such terms and conditions determine such costs on
the basis of a reasonable approximation of the additional costs of terminating sucfrcallEtie
Commission has held that “ISP-bound traffic is non-local interstate traffic” and that “the
reciprocal compensation requirements of section 251(b)(5) of the Act . . . do not govern inter-
carrier compensation for this traffi™ The Commission specified that state commissions may
impose reciprocal compensation obligations for ISP-bound traffic, or may decline to require the
payment of reciprocal compensation and may adopt another compensation mechanism while the
Commission developed final rules in an ongoing proceetfih@n March 24, 2000, the D.C.
Court of Appeals vacated this ruling and remanded it for a fuller explanation of why ISP-bound
traffic is not subject to section 251(b)(5)’s reciprocal compensation requireffignts.

2. Discussion

379. Based on the evidence in the record, we conclude that SWBT demonstrates that it
has entered into reciprocal compensation arrangements in accordance with the requirements of
section 252(d)(2), and thus satisfies the requirements of checklist item 13. SWBT demonstrates
that it (1) has in place reciprocal compensation arrangements in accordance with section

1951 pilgrim Texas | Comments at 2Dpcal Competition Second Report and Ordet FCC Red at 19400, 19403,
para. 15.

195247 U.S.C. § 271(c)(2)(B)(xiii).
1053 47 U.S.C. § 252(d)(2)(A).

1954 |mplementation of the Local Competition Provisions in the Telecommunications Act of 1996: Inter-Carrier
Compensation for ISP-Bound Traffideclaratory Rulemaking and Notice of Proposed Rulemaki@Docket
No. 96-98, 14 FCC Rcd 3689 at 3706, n.87 (1988¢(-Carrier Compensation for ISP-Bound Traffic Orler

1055
Id.

105 Bell Atlantic v. FCG No. 99-1094 (D.C. Cir. Mar. 24, 2000).
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252(d)(2):*" and (2) is making all required payments in a timely fastiibrin its brief, SWBT

states that the Texas Commission established rates for transport and termination in the Mega-
Arbitration,** using a forward-looking TELRIC methodology that complies with Commission
rules:®® SWBT states that pursuant to the T2A, its agreements contain clearly defined
arrangements for each party to compensate the other for traffic exchanged between their
networks:®®* SWBT's interconnection agreements include each party’s obligation to account for

local traffic, as well as any applicable chargés.

380. Inthe T2A, SWBT offers competitive LECs three opportunities for establishing
the terms and conditions for reciprocal compensatidrfirst, a competitive LEC may obtain the
arbitrated terms in the then-effective SWBT/AT&T interconnection agreettierthat
agreement expired January 2, 2000.I1f a competitive LEC chose this option prior to that date,
the provisions of the SWBT/AT&T agreement continue to apply until the competitive LEC
agreement expire$’® After the competitive LEC agreement expires, the compensation
arrangements become bill-and-keep while SWBT and the competitive LEC negotiate and/or
arbitrate new term$>’” SWBT states that the Texas Commission established transport and

1957 SWBT provides reciprocal compensation to competing carriers for the termination of local calls from SWBT

customers under approved interconnection agreements and t888SWBT Texas | Application at 118-119.

1958 \ith regard to the second requirement, we note that section 271(c)(2)(A)(i) requires a showing that a BOC "is
providing access and interconnection pursuant to one or more agreements . . . or . . . is generallycoffesing a
and interconnection pursuant to [an SGAT]." 47 U.S.C. 8§ 271(c)(2)(A)(i)-

1959 | its application, SWBT explains that the Texas Commission consolidated arbitration’s involving several of
the largest competitive LECs into a single “Mega-Arbitration’cpealing, which addressed pricing,
interconnection, unbundling, and resale issues. The Mega-Arbitration also served as a forum for SWBT to
negotiate with competitive LECS and the Texas Commission, and subsequently the Department of Justice, the
framework for SWBT’s performance monitoring program. SWBT Texas | Application at 3-4.

1950 SWBT Texas | Application at 119.

1951 SWBT Texas | Auinbauh Aff. at para. 111.

1992 SWBT Texas | Application at 119; SWBT Texas | Auinbauh Aff. at para. 111.
1953 SWBT Texas | Auinbauh Aff. at para. 19.

1954 |d. at para. 113,

1065
Id.

1990 |d.; see alscSWBT Texas | Auinbauh Aff. T2A Attach. 12, Compensation-TX at 2, § 1.2.1.

197 SWBT Texas | Auinbauh Aff. T2A Attach. 12, Compensation-TX at 2-3. “Bill-and-keep” arrangements are
those in which neither of two interconnecting carriers charges the other to terminate traffic that originated on the
other carrier’s network. Rather, each carrier recovers from its own end users the cost of both originating traffic
delivered to the other network and terminating traticeived from the other networkocal Competition First

Report and Orderll FCC Rcd at 16,045, para. 1096.
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termination rates using a TELRIC methodolo%$.Under the second alternative, competitive

LECs and SWBT may mutually exchange local traffic on a bill-and-keep basis pursuant to terms
approved by the Texas Commissidfi. Finally, the competitive LEC may choose to negotiate

and, if needed, arbitrate the terms for reciprocal compensation while operating under the other
terms of the T2AY° SWBT says that while it is negotiating or arbitrating a reciprocal
compensation agreement with a competitive LEC, the parties exchange local and internet traffic
under an interim bill-and-keep arrangement, subject to true-up, as approved by the Texas
Commission?™ The Texas Commission concludes that SWBT meets this checklisttefime

Texas Commission states that rates for both tandem- and end-office transport and termination are
based on a TELRIC methodoloy¥’

381. SWBT'’s showing withstands the arguments raised by its opponents. We find
unpersuasive the claims of the CLEC Coalition and e.spire that SWBT’s reported usage data for
traffic passed between SWBT's and their respective networks is unreliable and in¢6rrect.

SWBT says it provides competitive LECs that use unbundled local switching with detailed
records needed to obtain reciprocal compensation for calls originating from SWBT and other
unbundled switch-based competitive LE€3.SWBT notes that the Texas Commission has
concluded that SWBT's usage record method is adediatEhe Texas Commission notes that

if competitive LECs do not wish to use SWBT's particular type of record exchange, they are free
to choose one of the other two reciprocal compensation options.

382. SWABT notes that due to technological limitations, it currently cannot track calls
originating from a third-party facilities-based carrier and terminating to a customer served by a

19%8 SWBT Texas | Auinbauh Aff. at paras. 19, 113-122.

1069
Id.

1979 |d. at para. 120.

197114, Pursuant to this option, interexchange traffic, including traffic to a third party, is compensated based on
applicable access charges. Internet-bound traffic is specifically recognized as traffic that is bound for a third party,
and is to be handled as meet-point billed interexchange traffic. Each party would bill the third party any applicable
access charges for its portion of the call. However, internet service providers are exempt from meet-point billing
under the Commission’s Enhanced Service Provider access charge exemaptadrparas. 111, 118-19.

1072 Texas | Commission Comments at 86-87.
1073 |d. at 87.

1974 CLEC Coalition Texas 1 Rowling Decl. at para. 46; e.spire Texas | Comments at 6; e.spire Texas 1 Falvey

Aff. at para. 5.
197> SWBT Texas | Auinbauh Aff. at para. 122.
197 SWBT Texas | Auinbauh Reply Aff. at paras. 45-46.

1977 Texas | Commission Reply Comments at 28.

190



Federal Communications Commission FCC 00-238

competitive LEC using SWBT’s unbundled local switcKh&sIn response to the Texas
Commission's concerns regarding this problem, SWBT and other carriers have implemented an
interim traffic reporting and compensation mechani&fh SWBT notes that this interim
compensation mechanism was agreed to by AT&T, WorldCom, and Sage Telecom, approved by
the Texas Commission, and is included in the T2AThis interim mechanism will remain in

effect until a permanent industry solution is fodtitl. SWBT also notes that the carriers’
interconnection agreements provide procedures for addressing billing disputes, and that neither
commenter has presented its claims to the Texas Comnii$sion.

383. The 1996 Act authorizes the statereissions to resolve specific carrier-to-
carrier disputes arising under the local competition provisions, and it authorizes the federal district
courts to ensure that the results of the state arbitration process are consistent with fetl€ral law.
Although we have an independent obligation to ensure compliance with the checklist, section 271
does not compel us to preempt the orderly disposition of intercarrier disputes by the state
commissions. We believe that e.spire and the CLEC Coalition should bring this fact-specific
dispute before the Texas Commission. Additionally, we believe that SWBT has made a concerted
effort to resolve this traffic reporting dispute, has continued to exchange traffic records with
e.spire during the course of this dispute, and has implemented a reasonable interim traffic
reporting mechanism while industry groups work toward a permanent industry-wide stfition.
We find that e.spire’s and the CLEC Coalition’s allegations are insufficient to rebut SWBT'’s case.

384. Nor are we persuaded by WorldCom’s allegations that SWBT's Extended Area
Service (EAS) additive charge is a non-cost-based fee intended to compensate SWBT for lost
revenues, in violation of our rule¥? EAS enables residential and business customers to extend
the coverage of their flat-rate local calling area for a set monthfea.customer subscribing
to EAS pays a higher monthly flat rate in order to have a larger non-toll calling*areader

1978 SWBT Texas | Auinbauh Aff. at para. 122.

1979 Texas | Commission Comments at 88.

1080 |d

1981 Texas | Commission Comments at 88.

1982 SWBT Texas | Auinbauh Reply Aff. at para. 46.

1983 47 U.S.C. 88 252(c), (€)(BNT&T Corp. v. lowa Utils. B4 525 U.S. 366 (1999).

1084
Id.

1985 \WorldCom Texas | Comments at 49-50; WorldCom Texas | Price Decl. at paras. 19-25.
1988 gee, e.g., In re Public Utility Commission of Texa@ Docket No. 96-13, Memorandum Opinion and Order,
13 FCC Rcd 3460, 3536, n.384 (1997¢xas Memorandum Opinion and Orfeiting Newton’s Telecom
Dictionary at 221 (1991%kee also United States v. Western Elec&&9 F.Supp. 990, 1002 n.54 (D.D.C. 1983).

1987 5ee, e.g., Texas Memorandum Opinion and Q&FCC Rcd at 3536, n.384.
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one-way EAS, a SWBT customer would be able to call another SWBT customer within its
extended area without paying a toll. Under two-way EAS, the SWBT subscriber pays a higher
fee to allow other SWBT customers within the extended calling area to call in without paying toll
charges.

385. When either the originating or terminating end user is not a SWBT customer,
however, EAS will not work. If a SWBT EAS customer calls a competitive LEC customer in the
extended area, the competitive LEC ordinarily would charge SWBT terminating access, which
SWBT would pass on to its SWBT customer. Similarly, when a competitive LEC customer in the
extended area calls a SWBT customer, SWBT would charge the competitive LEC terminating
access, which the competitive LEC would pass on to its customer. Carriers, however, may agree
to waive toll charges that would otherwise be assessed. In the alternative, carriers may agree to
bill each other a per-minute charge. WorldCom asserts that the additive charge of between 2 and
4 cents per minute is a non-cost-based charge intended to compensate SWBT for revenues it once
received from EAS customers that have moved to a new effffaAs the Texas Commission
explains, however, the additive charges are designed to compensate the carriers in exchange for
their agreement to waive the terminating access they otherwise would have réteivée.

Texas Commission notes that such EAS additives are reciprocal in nature and entirely 8f3tional.
Therefore, we conclude that WorldCom has not demonstrated that the EAS additive violates the
section 271 provisions applicable to reciprocal compensétion.

386. Allegiance requests that the Commission determine the appropriate compensation
arrangement for local and ISP-bound traffié. Allegiance asserts that the Commission should set
compensation rates for inter-carrier traffic in accordance with TELR{CThe Texas
Commission has determined that Internet-bound traffic from an end user is to be treated under the
applicable interconnection agreements as if it were local traffic for purposes of reciprocal
compensatior?” SWBT has appealed this determination but states that it will continue to apply
this method of compensation while required to d&$oWe note that Allegiance does not allege

1988 wWorldCom Texas | Comments at 49-50; WorldCom Texas | Price Decl. at paras. 22-25.
1989 Texas | Commission Reply Comments at 8¢ alscSWBT Texas | Auinbauh Reply Aff. at para. 48.
199 Texas | Commission Reply Comments at 29.

1991 \We note that SWBT contends that the EAS additive is not a form of reciprocal compensation and is therefore

not subject to the requirements of section 252(d)(2), but rather is a tool to facilitate retail arrangement options
between terminating carriers and their end users. SWBT Texas | Auinbauh Reply Aff. at para. 48. For the

purpose of this analysis, we assume, but do not decide, that these EAS charges constitute a reciprocal compensation
arrangement.

1992 Allegiance Texas | Reply Comments Attach. 1, Petition of Allegiance Telecom of Texas, Inc. for Arbitration at
4 (Allegiance Texas | Reply Comments Attach. 1).

1993 Allegiance Texas | Reply Comments Attach. 1 at 4.

1994 SWBT Texas | Auinbauh Aff. at para. 111.

1095
Id.
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that SWBT fails this checklist item, but merely requests that the Commission reconsider its
previous decision to allow states to make determinations regarding reciprocal compensation. As
noted above, the D.C. Court of Appeals remanded the Commission’s ruling that ISP-bound traffic
is not subject to section 251(b)(5)’s reciprocal compensation requirettierBgcause

Allegiance does not allege that SWBT fails this checklist item, and also because this issue if before
us again due to the court’s remand, we do not address it in the context of a 271 application.

N. Checklist Iltem 14 — Resale
1. Background

387. Section 271(c)(2)(B)(xiv) of the Act requires a BOC to make "telecommunications
services . . . available for resale in accordance with the requirements of sections 251(c)(4) and
252(d)(3)."*" Section 251(c)(4)(A) requires incumbent LECs "to offer for resale at wholesale
rates any telecommunications service that the carrier provides at retail to subscribers who are not
telecommunications carrier®® Section 252(d)(3) requires statemguissions to “determine
wholesale rates on the basis of retail rates charged to subscribers for the telecommunications
service requested, excluding the portion thereof attributable to any marketing, billing, collection,
and other costs that will be avoided by the local exchange cafffeGSection 251(c)(4)(B)
prohibits "unreasonable or discriminatory conditions or limitations" on service resold under
section 251(c)(4)(A)** Consequently, the Commission concluded inLiteal Competition
First Report and Ordethat resale restrictions are presumed to be unreasonable unless the LEC
proves to the state commission that the restriction is reasonable and non-discrirtitiatban
incumbent LEC makes a service available only to a specific category of retail subscribers,
however, a state commission may prohibit a carrier that obtains the service pursuant to section
251(c)(4)(A) from offering the service to a different category of subscrilérf.a state creates
such a limitation, it must do so consistent with requirements established by the Federal
Communications CommissidH’® In accordance with sections 271(c)(2)(B)(ii) and

109 Bell Atlantic v. FCG No. 99-1094 (D.C. Cir. Mar. 24, 2000).
199747 U.S.C. § 271(c)(2)(B)(xiv).

1998 47 U.S.C. § 251(c)(4)(A).

199 47 U.S.C. § 252(d)(3).

19947 U.S.C. § 251(c)(4)(B).

1101 ocal Competition First Report and Orderl FCC Rcd at 15966, para. 939; 47 C.F.R. § 51.613(b). The
Eighth Circuit acknowledged the Commission’s authority to promulgate such rules, and specifically upheld the
sections of the Commission’s rules concerning resale of promotions and discdomnts Utilities Board lowa

Utils. Bd. v. FCC 120 F.3d at 818-1&ff'd in part and remanded on other groundg &T v. lowa Utils. Bd.525

U.S. 366 (1999).Seealso47 C.F.R. 8§ 51.613-51.617.

1102 47 U.S.C. § 251(c)(4)(B).

1103
Id.
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271(c)(2)(B)(xiv), a BOC must also demonstrate that it provides nomdisatoryaccess to
operations support systems for the resale of its retail telecommunications séfvices.

2. Discussion

388. Based on the evidence in the record, we conclude that SWBT demonstrates that it
makes telecommunications services available for resale in accordance with sections 251(c)(4) and
252(d)(3), and thus satisfies the requirements of checklist item 14. SWBT states that it is in
compliance with the requirements of this checklist t€hand the Texas Commission agréés.

SWBT says that it commits in its interconnection agreements and the T2A to making its retail
services available to competing carriers at wholesale Tatds. 1995, the Texas @umission
established a resale tariff to make retail local exchange telecommunications services available to
resellers at a 5 percent discotifit. In its Mega-Arbitration proceeding, conducted after the 1996
Act was implemented, the Texas Commission used an avoided-cost calculation method consistent
with the Commission’s pricing rules to establish a generally-available discount of 21.6 percent off
SWBT’s retail rates:” Competing carriers may thus obtain services from SWBT'’s tariff at a 5
percent discount, or from the T2A or through interconnection agreements at a 21.6 percent
discount’**® Competing carriers may purchase SWBT's promotional offerings of 90 days or less
at the promotional rate, and its promotional offerings of greater than 90 days at the 21.6 percent
discount’*** Competing carriers may purchase existing customer specific arrangements (CSAs) at
either a 5.62 percent or 8.04 percent discount, depending on the type of contract.

Additionally, competing carriers may purchase at the 21.6 percent discount CSAs to resell to new
customers:*® Pursuant to the terms of the SBC/Ameritech merger, SWBT also offers a discount

1194 5ee, e.g., Bell Atlantic New York Ordéb FCC Rcd at 4046-48, paras. 178-81 (Bell Atlantic provides
nondiscriminatory ecess to its OSS ordering functions for resale services and therefore provides efficient
competitors a meaningful oppportunity to compete).

1105 SWBT Texas | Application at 120-122; SWBT Texas | Auinbauh Aff. at paras. 126-134, 152.
1108 Texas | Commission Comments at 90.

197 SWBT Texas | Auinbauh Aff. at para. 20.

119 |d. at para. 128.

1199 |d. at para. 152.

1% d. at paras. 128, 152.

1114, at para. 130. Pursuant to Commission rules, incumbent LECs do not need to offer for resale short-term
promotions of 90 days or less, as long as such short-term promotions are not used to evade the wholesale rate
obligation. 47 C.F.R. § 51.613(a)(2)(ii).

1112 SWBT Texas | Auinbauh Aff. at para. 134.

1113
Id.
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of 32 percent off its retail rate for resold service to residential custotifers.

389. SWABT also states that it makes its retail telecommunications services available for
resale without unreasonable or discriminatory conditions or limitatibn$he Texas
Commission agre€s:® According to SWBT, the telecommunications services it offers competing
carriers for resale are identical to the services it furnishes its own retail customers, and competing
carriers are able to sell these services to the same customer groups, in the samé'manner.
Competing carriers may also take over existing contracts by purchasing CSAs without triggering
termination liability charges or contract transfer fees to the end'tls@WBT permits
competing carriers that resell CSAs to meet minimum volume requirements by aggregating the
traffic of multiple end-user customers, provided that those customers are similarly situated to the
customer(s) of SWBT'’s original contract’

390. SWBT'’s case withstands the arguments of its opponents. We are not persuaded
by the National ALEC Association/Prepaid Communications Association (NALA)'s
unsubstantiated contention that SWBT’s resale contracts contain onerous contractterms.
Specifically, NALA asserts that SWBT's resale contracts: indemnify SWBT against resellers’
customer claims, limiting that liability to a credit or refund if SWBT negligently performs its resale
services; lack meaningful penalties if SWBT fails to perform its contract obligations; make
resellers responsible for all sales and related taxes; compel arbitration rather than litigation in
cases of dispute; fail to guarantee that SWBT'’s third-party vendor arrangements will not result in
higher reseller fees; permit SWBT to terminate reseller agreements on an annual basis; and require
large deposits from resellers! The Texas Commission provides multiple procedural vehicles to
address such concerns, and NALA should have first raised these concerns there, preferably when

114 SWBT Texas | Application at 120; SWBT Texas | Auinbauh at Aff. para. 522 als®BC/Ameritech

Merger Order 14 FCC Rcd 14712, App. C, Conditions at 15,018-19, paras. 47-49. These carrier-to-carrier
promotions were created as a result of the SBC/Ameritech merger. We concludegBCtheneritech Merger

Order that such promotions are beneficial because they encourage the “rapid development of local competition in
residential and less dense aredd.’at 14874, para. 390. Additionally, we found that the promotions are not
discriminatory because they are offered to competitors in a nondiscriminatory fashion, allowing all competitive
LECs in SBC/Ameritech’s region to participatiel. at 14916, para. 497.

115 SWBT Texas | Auinbauh Aff. at para. 20.

1118 Texas | Commission Comments at 91-92.

7 SWBT Texas | Application at 120; SWBT Texas | Auinbauh Aff. at paras. 133-34.
118 SWBT Texas | Auinbauh Aff. at para. 133.

119 SWBT Texas | Application at 121; SWBT Texas | Auinbauh Aff. at paras. 133-34.

1120 NALA Texas | Comments at 7-10.

1121
Id.
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it was contemplating entering into the contrdtfsFor example, if NALA does not care for one

of SWBT’s contract provisions, it may negotiate or arbitrate such provision, or otherwise work
with the Texas Commission to find an interim solution until a final resolution is reaéhed.
Additionally, NALA has not produced evidence to substantiate its claim. We therefore find that
SWBT's application withstands this allegation.

391. Nor are we persuaded by NALA's argument that SWBT's resale-related OSS
charges are discriminatory. NALA resells SWBT’s local service to residential customers with
poor credit histories in the form of prepaid, flat-rate local telephone séRlic®WBT offers a
virtually identical prepaid packadg&’ NALA alleges that SWBT offers its prepaid home service
“at a price below what NALA . . . members charge,” and that “it appears that this rate does not
impute all the charges that SBC’s competitors must &y Specifically, NALA contends that
SWBT charges Texas resellers OSS costs, and that “it is far from clear whether these OSS
charges are included in SBC's rates for its Prepaid Home ServiceSWBT responds that the
charge NALA refers to is not 0S8? Rather, it is a “conversion order charge” that SWBT
assesses when a competing carrier converts existing SWBT retail POTS service into a resold
service:'” Alternately, SWBT assesses a “service connection charge” when a competing carrier
establishes a new service using resold SWBT sefVic&he service connection charge, SWBT
asserts, is the same charge it assesses its retail customers, but resellers receive a 21.6 per cent
discount’®* SWBT asserts that these charges recover the cost of customer service labor
associated with processing service ordéfsThe Texas Commission has authorized both of
these charges?® SWBT also disputes NALA's assertion that it cannot compete with SWBT for

1122 5ee, e.g SWBT Texas | Auinbauh Aff., Attach. A, T2A, General Terms and Conditions at § 9.0 (Dispute
Resolution).

1123 |d
1124
NALA Texas | Comments at 5.
1125 |d
1126 |d

1127
Id.

1128 | etter from Austin C. Schlick, Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., Counsel to SBC, to Magalie
Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 00-4 (filed March 17, 2000)
(Schlick March 17 Ex Parte LetjerAttach. 2 at 1.

1129 Id.
1130 Id.
1131 Id.
1132 Id.

1133
Id.
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prepaid home telephone service because SWBT is able to underprice the"'Ser8idéBT notes

that resellers may purchase its prepaid home telephone service for resale at a discount of either
21.6 per cent or 32 per céfit. Alternatively, resellers may purchase SWBT's POTS, along with
those options that constitute a prepaid home service option identical to SWBT's, at a distount.
We find that NALA provides insufficient information to show that SWBT's service offering is
discriminatory.**’

1139

392. We find unpersuasive the claims of AdelphidAllegiance;** e. spire;*° and
KMC*"* that the Commission should allow customers in long-term contracts to switch to
competing telecommunications carriers without termination penalties under a “fresh look”
argument. These commenters assert that their customers are reluctant to change carriers if they
are required to pay termination penalfiés.SWBT responds that competitive LECs may resell
its CSAs without triggering termination liability to the end usér Additionally, the Commission
has previously held that although termination liabilities could, in certain circumstances, be
unreasonable or anticompetitive, they do not on their face cause a carrier to fail checklist item
14** The Commission further found that the absence of a “fresh look” requirement is not a basis
for rejecting a section 271 applicatidf. KMC contends that the Commission should impose a
“fresh look” requirement on public interest grounds, that is, as part of our analysis under section
271(d)(3)(C)** We note that KMC raised an identical issue in a Petition for Declaratory Ruling,
which is currently pending?” We find, as we did in thBell Atlantic New York Ordethat this

134 4. at 1-2.

1135
Id.

3% |d. NALA states that its members purchase SWBT’s POTS for resale. NALA Texas | Comments at 2-3.

137 Seesection V.D.2 for a discussion of TRA's assertion that SWBT does not make xDSL services available to

resellers at wholesale rates.
1138 Adelphia Texas | Comments at 1-2.
1139 Allegiance Texas | Comments at 20-23; Allegiance Texas Il Comments at 2.
1140 .
e.spire Texas | Comments at 7-10.
1141
KMC Texas | Comments at 2-4.
1142

See, e.g KMC Texas | Comments at 2.

1143 SWBT Texas | Application at 121; SWBT Texas | Auinbauh Aff. at para. 133; SWBT Texas | Auinbauh
Reply Aff. at paras. 49-50.

1144 Bel| Atlantic New York Orderl5 FCC Rcd at 4147-48, paras. 389-390.

1145
Id.

1146 KMC Texas | Comments at 3-4.
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issue is best addressed in the context of that pending petition, and we decline to resolve the issue
herel**® In any event, our resolution of this issue would not cast doubt on SWBT'’s overall
compliance with checklist item 14 because SWBT meets our existing resale requirements.

393. Provisioning. Based on evidence in the record, we find that SWBT satisfies the
provisioning requirements of checklist item 14. As discussed above, SWBT is provisioning
competitive LECs’ orders for resale in substantially the same time and manner as for its retall
customers:*

VI. SECTION 272 COMPLIANCE
A. Background

394. Section 271(d)(3)(B) requires that therfmission shall not approve a BOC'’s
application to provide interLATA services unless the BOC demonstrates that the “requested
authorization will be carried out mccordance with the requirements of section 272.The
Commission set standards for compliance with section 272 ikateunting Safeguards Order
and theNon-Accounting Safeguards Ordét" Together, these safeguards discourage and
facilitate the detection of improper cost allocation and cross-subsidization between the BOC and

(Continued from previous page}

147 See In reEstablishment of Rules to Prohibit the Imposition of Unjust, Onerous Termination Penalties on
Customers Choosing to Partake of the Benefits of Local Exchange Telecommunications ConRetitiimn for
Declaratory Ruling, CC Docket No. 99-142 (filed Apr. 26, 1999) (requesting that the Commission declare unlawful
termination penalties imposed by incumbent LECs, to prohibit enforcement of incumbent LEC termination
penalties, and to require the removal of incumbent LEC termination penalties from state tariffs until more
competition develops).

1148 Be|| Atlantic New York Ordefl,5 FCC Rcd at 414§ara. 391.

1149 geesections V.B.1 and Bupra

1150 47 U.S.C. § 271(d)(3)(B).

1151 5ee Implementation of the Accounting Safeguards Under the Telecommunications Act @1086ket No.

96-150, Report and Order, 11 FCC Rcd 17539 (19963dunting Safeguards OrdeSecond Order On
Reconsideration, FCC 00-9 (rel. Jan. 18, 2000)plementation of the Non-Accounting Safeguards of Sections
271 and 272 of the Communications Act of 1934, as ame@de®ocket No. 96-149, First Report and Order and
Further Notice of Proposed Rulemaking, 11 FCC Rcd 21905 (1B@®6)Accounting Safeguards Ordlepetition

for review pending sub nom. SBC Communications v. FCC, No. 97-1118 (filed D.C. Cir. Mar. 6, 1997) (held in
abeyance May 7, 1997), First Order on Reconsideration, 12 FCC Rcd 2297 @e9Qder on

Reconsideratiopy Second Order on Reconsideration, 12 FCC Rcd 8653 (198&pid Order on

Reconsideration aff'd sub nom. Bell Atlantic Telephone Companies v. FC31 F.3d 1044 (D.C. Cir. 1997),

Third Order on Reconsideration, FCC 99-242 (rel. Oct. 4, 19989)d Order on Reconsideratipn
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its section 272 affate.*** In addition, these safeguards ensure that BOCs do not discriminate in

favor of their section 272 diites**?

395. As we stated in th&meritech Michigan Ordercompliance with section 272 is “of
crucial importance” because the structural, transactional, and namaistion safeguards of
section 272 seek to ensure that BOCs compete on a level playirgfiéitie Commission’s
findings regarding section 272 compliance constitute independent grounds for denying an
application'**®> Past and present behavior of the BOC applicant provides “the best indicator of
whether [the applicant] will carry out the requested authorization in compliance with section
272.”1156

B. Discussion

396. Based on the record, we conclude that SWBT has demonstrated that it will comply
with the requirements of section 272. We address each section 272 requirement below.

1. Structural, Transactional, and Accounting Requirements of Section
272

397. Section 272(a) — Separate AffiliatSection 272(a) requires BOCs and their local
exchange carrier affiliates that are subject to se@#dric) to provide certain competitive
services through structurally separate affilidt&sFor the reasons described in the subsequent
section below, we conclude that SBC demonstrates that it will oper@teandance with section
272(a).

398. The parent company, SBC Communications, Inc., has established one primary
section 272 allfate to provide in-region interLATA services in Texas upon gaining section 271
approval: Southwestern Bell Communications Services, Inc. (“SBCS”), which does business as
Southwestern Bell Long Distancg&? At this time, SBCS conducts no business aside from the

1152 Non-Accounting Safeguards Orgdrl FCC Red at 21914ccounting Safeguards Orderl FCC Rcd at
17550;Ameritech Michigan Orderl2 FCC Red at 20725.

1153 Non-Accounting Safeguards Orgdrl FCC Red at 21914, paras. 15-Aferitech Michigan Orderl2 FCC
Rcd at 20725, para. 346.

1154 Ameritech Michigan Orderl2 FCC Rcd at 2072Rell Atlantic New York Orderl5 FCC Rcd at 4153, para.
402.

1155 second BellSouth Louisiana OrddB8 FCC Rcd at 20785-20786 at para. 34 Atlantic New York Order
15 FCC Rcd at 4153, para. 402.

115 Bell Atlantic New York Ordefl5 FCC Rcd at 4153, para. 402.

1157 section 272(a) states that a BOC may not provide certain services except through one or more affiliates that

meet the requirements of section 272(Beed7 U.S.C. § 272(a)(1)(B).

1158 For the purposes of its application to provide in-region interLATA services in Texas, we only address SWBT'’s
section 272 showing with respect to one affiliate, SBCS. We note that SWBT has several other section 272
(continued....)
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company’s calling card operations. Once earning segidrapproval, SBCS plans to provide
in-region interLATA services in Texas by reselling wholesale network services of one or more
unaffiliated providers:™ In its application, SWBT demonstrates that it has implemented internal
control mechanisms reasonably designed to prevent, as well as detect and correct, any
noncompliance with section 272°

399. Section 272(b)(1) — Operate Independentased on the evidence in the record,
SWBT has demonstrated that its section 27ikaadf will comply with sectior272(b)(1), which
requires a section 272 itiffte to “operate independently from the Bell operating compéfiy.”

The Commission has interpreted the “operate independently” requirement to impose four
important restrictions on the ownership and operations of a BOC and its sectionlidi® ff)

no joint ownership of switching and transmission facilities; (2) no joint ownership of the land and
buildings on which switching and transmission facilities are located; (3) no provision by the BOC
(or other non-section 272 #itite) of operation, installation, and maintenance services (OI&M)
with respect to the section 272ila&fe’s facilities; and (4) no provision of Ol&M by the section

272 afiliate with respect to the BOC's facilities. We note that our review of SBCS'’s Internet
postings, as well as SWBT'’s cost allocation manual (CAM) and independent auditor’s reports,
support our finding.

400. Section 272(b)(2) — Books, Records, and AccouBsed on the evidence in the
record, SWBT demonstrates that section 27ikaadf will comply with the its requirement to
“maintain books, records, and accounts in a manner prescribed byrtimisS@mn which shall be
separate from the books, records, and accounts maintained by the [B&CALHough initially
unclear whether the section 272laffe maintained its books, records, aatounts in
accordance with Generally Accepted Accounting Principles (GAAP), SWBT submitted

(Continued from previous page}

affiliates as a result of its mergers: Southern New England Telephone Enhanced Services, Inc. (SNET Enhanced
Services); Ameritech Communications, Inc. (ACI); Ameritech Communications, Inc. of lllinois (ACol); and
Ameritech Communications, Inc. of Wisconsin (ACoW). Our findings do not apply to Advanced Services, Inc.
(ASI) because ASI is not a section 272 affiliaBeeRhythms Comments at 62-63. For a complete description of
SWBT's corporate affiliates and an organizational cle@SBC Communications, Inc.,0STALLOCATION

MANUAL, § IV (Dec. 16, 1999).

1159 SWBT Weckel Aff. at para. 20.

1190 SWBT Application at 69-70; SWBT Rehmer Aff. at paras. 51-57 (describing SWBT'’s section 272 compliance
efforts, such as a centralized Oversight Team, corporate policies, and training programs), Attach. E (submitting
corporate memoranda outlining section 272 compliance requirements), F (submitting corporate memoranda
describing compliance oversight team), and G (submitting section 272 training video), and H (submitting corporate
section 272 compliance program); SWH/Eckel Aff. at para. 70, thach. U (submitting compliance policy of

SBCS). In addition, SWBT states that it will provide refresher training on section 272 compliance upon earning
section 271 approval. SWBT Application at 69-70.

1181 SWBT Application at 63-64 (citing SWBT Rehmer Aff. at paras. 9-19; SWBEkel Aff. at parasl7-21).

1162 47 U.S.C. § 272(b)(2); 47 C.F.R. 53.203(@}counting Safeguards Ordetl FCC Rcd at 17617-18, para.
167;Second BellSouth Lousiana OrdéB FCC Rcd at 20786-89, paras. 323s2®=SWBT Application at 64.
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additional evidence to demonstrate consistency with GAAP and compliance with the
Commission’s rule$:®® In addition, we note that no party challenges SWBT’s showing.

401. Section 272(b)(3) — Separate Officers, Directors, and Employ®ased on the
evidence in the record, SWBT has demonstrated that its section & aifill comply with the
“separate officers, directors, and employees” requirement of section 272t%) &) note that
no party challenges SWBT’s showing.

402. Section 272(b)(4) — Credit ArrangemenBased on the evidence in the record,
SWBT has demonstrated that its section 27ikaddf will comply with sectior272(b)(4), which
prevents a section 272 iadfite from obtaining “credit under any arrangement that would permit a
creditor, upon default, to have recourse to the assets of [any SBC BOG)\& note that no
party challenges SWBT’s showing.

403. Section 272(b)(5) — Affiliate TransactionBased on our review of its application,
we conclude that SBC demonstrates that it will comply with the arm’s length and public
disclosure requirements of section 272(b)(5) for transactions between its BOCs and its section
272 affliate.**® Section 272(b)(5) requires that a section 27Raséf conduct all transactions
with its affiliated BOCs on an arm’s length basis, with all such transactions reduced to writing and
made publicly-availabl€®” Consistent with the CommissiorA&counting Safeguards Ordeall
transactions between SWBT’s section 27#ligttts and any affiliated BOC are posted on the

1183 SWBT Ex parte (Jan. 19, 2000). In its ex parte filing, SWBT stated that it section 272 affiliate shares its chart
of accounts with other non-BOC SBC affiliates. In addition, SWBT describes the security measures and other
internal controls to show restricted access to the books, records, and accounts of it2 Z2¢tifiiate. See

SWBT Larkin Aff. at paras. 9-12.

116447 U.S.C. § 272(b)(3); 47 C.F.R. § 53.203@eritech Michigan Orderl2 FCC Rcd at 20730-31, para.

360; Second BellSouth Louisiana OrdéB3 FCC Rcd at 20789-90, paras. 329-30; SWBT Application at 64;

SWBT Rehmer Aff. at para. 19, Attach. B (submitting names of corporate officers and directors) VGBI

Aff. at paras. 31-41, Attach. D-Q (listing names of relevant officers and directors), Attach. R (submitting corporate
policy prohibiting loans of employees).

118547 U.S.C. § 272(b)(4); 47 C.F.R. § 53.203(ddn-Accounting Safeguards Ordédd, FCC Rcd at 21995,
paras. 189-90seeSWBT Application at 65; SWBWeckel Aff. at paras42-44; SWBT Rehmer Aff. at paras. at
20-21.

11%% Because SBC Communications owns and controls eight BOCs (i.e., SWBT, Pacific Bell, Nevada Bell, and the
five Ameritech Operating Companies) and a total of five section 272 affiliates, we clarify that our analysis in this
order is limited only to SWBT, which is the BOC operating in Texas, and SBCS, which is the section 272 affiliate
through which SBC Communications plans to provide in-region interLATA services in Texas. We note, however,
that SBC must comply with all section 272 safeguards with respect to any transactions between any SBC-owned or
controlled BOC and any section 272 affiliate. This would require, for example, SBCS to ensure that any
transactions with Pacific Bell or the Ameritech operating companies are reduced to writing and made available for
public inspection in accordance with the Commission’s rulEeARMIS 43-02 USOA Report, Table 1-2

(demonstrating that Pacific Bell provided SBCS with approximately $5.27 million worth of services in 1999).

118747 U.S.C. § 272(b)(5); 47 C.F.R. § 53.203(e).
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company’s Internet homepage within 10 days of the transactiofo ensure that all

transactions occur at arm’s length, SWBT must abide by the Commission’s affiliate transactions
rulesi** As noted in previous Orders addressing section 271 applications, rtinei&mn

evaluates the sufficiency of a BOC'’s Internet disclosures by referring to its ARMIS filings, its cost
allocation manuals (CAMs), and its CAM audit workpapéfs.

404. SWBT persuades us that its section 27illeaé will comply with the section
272(b)(5) public disclosure requirements, including the obligation to post all transactions between
the BOC and its section 272 ilidte within 10 days of the transactid”. Although our
preliminary analysis revealed a potentially significant discrepancy between the relevant Internet
disclosures and SWBT's accounting data, SWBT adequately demonstrated that the discrepancies
did not adversely impact the timely posting of information on the InterAetVe further note
that, for certain transactions, SWBT provided additional assurances to show that it met its
obligations under section 272(b)(%}> Finally, SWBT demonstrates that its section 27illaéf

1188 Accounting Safeguards Orderl FCC Red at 17593-94, para. 18Heritech Michigan Orderl2 FCC Rcd
at 20734-37, paras. 366-73econd BellSouth Louisiana OrddB8 FCC Rcd at 20790-95, paras. 331-40.

1199 5ee47 C.F.R. § 32.27Accounting Safeguards Ordefl FCC Rcd at 17616-17, para. 166e Second
BellSouth Louisiana Orded 3 FCC Rcd at 20790-95, paras. 331-39.

1170 see Second BellSouth Louisiana Ordéd FCC Red at 20791-92, para. 3B8jl Atlantic New York Ordeat
paras. 411-12. In their Automated Reporting Management Information System (ARMIS) reports, the BOCs
provide summary information about their transactions with nonregulated affiliageARMIS 43-02 USOA

Report, Table I-2, B-4. In their CAMs, the BOCs disclose the nature, terms, and frequency of their anticipated
affiliate transactionsSee47 C.F.R. 8 64.903%ee als&SBC Communications, Inc.,dSTALLOCATION MANUAL, §

V (Dec. 16, 1999). Pursuant to the Commission’s Part 64 accounting safeguards, all the@®€sannual

audits of their ARMIS data performed by an independent auditor. 47 C.F.R. § 64.904. In addition, the
Commission regularly reviews the CAMs and the anditerials related to the independent audits, which show the
actual dollar amount of affiliate transactions that occurred during the audited period.

171 SWBT Application at 65; SWBT Larkin Aff. at paras. 15-24; SWBEckel Aff. at paras45-70;seeARMIS
43-02 USOA Report, Table I-2 (demorating that SWBT provided SBCS with approximately $ 3.44 million
worth of services in 1999).

1172 SWBT Ex parte (Mar. 3, 2000). To review an applicant’s showing for section 272(b)(5), the Commission

examines publicly-available accounting and financial data, as well as confidential material obtained through the
course of routine audits of a BOC’s Part 64 CAM. Our preliminary review of these materials revealed a potential
discrepancy between the dollar amounts of certain services posted on the Internet and disclosed through the audit
materials. In response to Commission inquiry, SWBT explained that there is a lag time in the true-up process it
uses to reconcile its accounting records, more detailed billing records, and its Internet postings. More importantly,
SWBT demonstrated that the transactions at issue were properly posted, and that the discrepancy applied only to
the total dollar value of the services. We therefore conclude that the discrepancy did not affect the fundamental
showing of compliance with the section 272(b)(5) disclosure requirements.

1173 SWBT Ex parte (Mar. 7, 2000) (submitting additional information to show that SBCS posted the transfer of
$25 million worth of switching equipment to the BOC).
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meets the Commission’s 10-day posting requirement and maintains an audit trail of past Internet
postings:*"

405. Although we are concerned about the specific examples cited by AT&T, we
conclude that the Internet disclosures of SWBT'’s section 2#iatafare, on the whole,
sufficiently detailed to evaluate compliance with the Commission’s rules and to facilitate the
detection of potential anticompetitive condtiét. As AT&T points out, however, the Internet
posting for “Temporary Projects” services provided by SBC to its section Zliéeafhils to
provide a comprehensible description of the services at'is8aad several other Internet
postings contain a similar lack of detail. Despite these flaws, our in-depth review of the
relevant Internet disclosures shows that the majority contain sufficient detail, as specified in the
Accounting Safeguards Ordehe Ameritech Michigan Orderand theéSecond BellSouth
Louisiana Order*”® Finally, we note that SWBT’s Internet postings will undergo a thorough and
systematic review in the section 272(d) biennial audit, whiglemsure that any failure to post
sufficient detail are identified in time for appropriate remedial action.

406. Based on the record evidence, we conclude that SWBT demonstrates that it will
comply with the affiliate transactions rules, whiches@ssary to ensure that all transactions
between a BOC and its section 272liaté comply with the statutory “arm’s length”
requirement!” Our review of SWBT’s ARMIS data, its CAM, its independent auditor’s
workpapers, and the Internet disclosures supports SWBT'’s showing of compliance with the
affiliate transactions rules. Neither the Commission’s review of SW&3dcsunting information
nor the audits conducted by independent auditors have revealed discrepancies with SWBT’s
corporate accounting procedures foiliate transactions in the past three years. We note that
the section 272(d) joint Federal-State auditpvovide an appropriate mechanism for detecting
potential anticompetitive or otherwise improper conduct.

407. As a final matter, we are concerned about the confidentiality agreement raised by

1174
Id.

175 AT&T Kargoll Aff. at paras. 17-23.

178 AT&T Kargoll Aff. at para. 21 (citing SWBT Temporary Projects at
<http://www.sbc.com/PublicAffairs/PublicPolicy/Rdgtory/affdocs/1619-2.doc>).

1177 See idat paras. 18-20 (addressing the lack of detail contained in Official Communications Services and

General Agreement for Support Services).

178 Almost all of SBCS's Internet postings contain the detail required by the Commission’s rules, including the
rates, terms, conditions, frequency, the number and type of personnel, and the level of expertise of the personnel
performing the servicesSee Accounting Safeguards Ordet FCC Rcd at 17593-94, para. 12mMeritech

Michigan Order 12 FCC Rcd at 20734-37, paras. 3665&;ond BellSouth Louisiana OrgddB FCC Rcd at

20790-95, paras. 331-3%e alsSWBT Reply at 71.

117 second BellSouth Louisiana OrddB8 FCC Rcd at 20794-95, paras. 3384€;ounting Safeguards Order
11 FCC Rcd at 17592, para. 119; 47 C.F.R. § 32.27.
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AT&T, but we are persuaded that the agreement does not preclude a showing of compliance for
SWBTM® AT&T argues that SWBT’s nondisclosure agreeni&nestricts the ability of

unaffiliated third parties to obtain information about affiliate transactions and to report potential
noncompliance to the appropriate authoritit¥sWe agree with AT&T that restricting third party
access to regulatory authorities is improper and that SWBT’s nondisclosure agreement might
deter unaffiliated third parties from notifying the Commission about potential violations of our
rules. SWBT persuades us, however, that its current nondisclosure agreement has not adversely
affected its ability to comply with sectid@v2(b)(5) to date because all transactions were properly
posted on the Internéf® Competing carriers and others are always entitled to raise potential
problem areas and seek redress with the appropriate authorities, and that a BOC should not
attempt to restrict such rights through nondisclosure agreements or other means.

408. Section 272(c)(2) — Accounting PrincipleBased on the evidence in the record,
SWBT demonstrates that it accounts for all transactions with its section B#&afin
accordance with the accounting principles designated or approved byrtimeisSmn’'** In the
Accounting Safeguards Ordehe Commission concluded that complying with the Part 32
affiliate transactions rules satisfies #mounting requirements of section 272(c), which pertain to
the BOC'’s “dealings” with its separate affiliate. We agree with SBC that its s@dtafiliates
may share services (except Ol&M) provided to its affiliated BOCs by a “shared services affiliate,”
but we emphasize that such services are subject to the appropriate non-structural saféguards.

409. Section 272(d) — Biennial AudiBased on the evidence in the record, we
conclude that SWBT demonstrates that it will comply with se@itiz(d), which requires an
independent audit of a BOC’s compliance with section 272 after receiving interLATA

180 AT&T Kargoll Aff. at paras. 32-37.
1181 SeeSWBT Larkin Reply Aff. at para. 8.

1182 AT&T Kargoll Decl. at paras. 32, 36-37 (citing SWBT Larkin Aff. at Attachment C, para. 5). Specifically,
SWBT requires third parties to sign a nondisclosure agreement in order to review SWBT’s detailed billing
information. SeeAT&T Kargoll Decl. at para. 32. SWBT’s nondisclosure agreement, however, prohibits any
party that identifies potential discrimination from disclosing the evidence to a regulatory agency until SWBT has
had 30 days to explain “and/or make any changks. 4t para. 36.

1183 SWBT Larkin Reply Aff. at para. 8 (stating that the nondisclosure agreement has addressed two third party

reviews of the Internet postings, and that neither such review has resulted in complaints to regulatory agencies).
118447 U.S.C. § 272(c)(2).

1185 SWBT has a “shared services affiliate” that provides services to members of the corporate family. SWBT
Rehmer Aff. at para. 29, Attach. C (describing services provided by SWBT'’s shared services affiliate to the SWBT
section 272 affiliate). The Commission’s accounting safeguards allow certain accounting treatment for services
provided by a shared services affiliate to members of the corporate family, so long as the shared services affiliate
only conducts business with members of the corporate fai®ég Accounting Safeguards Ordéet FCC Rcd at
17607-608, para. 148.
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authorization'*® The section 272(d) biennial audit involves a thorough and systematic evaluation
of a BOC’s compliance with section 272 and itdiat relationships performed by an

independent auditor working under the direction of the Commission and state comnmi&séans.
noted in theAccounting Safeguards Ordesnce a BOC obtains section 271 approval, the Chief

of the Common Carrier Bureau will form a joint Federal/State audit team to review the conduct of
the audit and oversee the activities of the independent atiffitée view the active

participation of the state commissions as critical to the success of the biennial audit at ensuring a
BOC’s compliance with section 272. As noted in previous orders, the section 272(d) biennial
audit entails an examination into a BOC's affiliate relationships to ensure the company does not
use its corporate affiliates as improper tools for circumventing statutory obligatiodge stress

that a BOC cannot circumvent legal and regulatory requirements through its affiliate stidtture.

a. Nondiscrimination Safeguards of Section 272

410. Section 272(c)(1) — Nondiscrimination SafeguarBssed on the evidence in the
record, we conclude that SWBT demonstrates that it will comply with s&Tdfe)(1), which
prohibits a BOC from discriminating in favor of its sect®#? affliates in the “provision or
procurement of goods, services, facilities, and information, or in the establishment of
standards*** The Commission’s nondiscrimination safeguards require a BOC to, among other
things, “provide to unaffiliated entities the same goods, services, facilities, and information that it
provides to its section 272 iifite at the same rates, terms, and conditioii.Our review of
SWBT's internal controls and standard operating procedures shows that SWBT requires its
section 272 allfate to adhere to the same procedures for obtaining collocatme spquired of
unaffiliated third parties, and that SWBT has procedures to ensure that unaffiliated entities have
access to information for, among other things, the development of company-internal standards

1186 47 U.S.C. § 272(d); 47 C.F.R. § 53.209-248SWBT Application at 67-68; SWBT Larkin Aff. at paras. 38-
44; SWBT Weckel Aff. at para31-73.

18747 U.S.C. § 272(d)(2).
1188 Accounting Safeguards Orderl FCC Red at 17629, para. 198.

1189 Accounting Safeguards Orderl FCC Red at 17631, para. 2@&cond BellSouth Louisiana OrgddB FCC
Rcd at 20794, para. 33Bgll Atlantic New York Ordeat para. 416.

1199 seeCovad Reply at 19 (raising concerns about the relationship between SWBT’s affiliates).

119147 U.S.C. § 272(c)(1)Non-Accounting Safeguards Orgdn FCC Rcd at 21997-17, para. 18&cond

BellSouth Louisiana Orded 3 FCC Rcd 20796-800, paras. 341-50. The Commission found that the
nondiscrimination safeguards extend to any good, service, facility, or information that a BOC provides to its
section 272 affiliate, including administrative services and other non-telecommunications goods and services.
Non-Accounting Safeguards Orddrl FCC Rcd at 22003-04, para. 210. The Commission interprets the section
272(c) nondiscrimination safeguards broadBee id at 22003, 22007, 22012, 22015-016.

1192 Non-Accounting Safeguards Orgdrl FCC Red at 22000-01, para. 202.
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and process€es’’ In addition, we note SWBT's OSS showing demonstrates that it meets the
requirements of section 272(c)(1) regarding noniliseatory provision of informatiof.*

411. Although we agree with AT&T that section 272(c)(1) establishes an “unqualified
prohibition” against discrimination, we find that its arguments regarding SWBT'’s proposed
intrastate switched access tariffs are n&6tin its comments, AT&T contends that SWBT's
pricing plan for swtiched access service disirrates against larger interexchange carriéts.

The Texas Commission, however, rejected SWBT'’s proposed intrastate switched access tariff as
unlawful for the reasons presented by AT&T. Because SWBT's proposed tariff is not (and

will not) be effective, we conclude that AT&T’s argument regarding a violation of the section
272(c)(1) nondisamination safeguards is moot.

412. Section 272(e) — Fulfillment of Certain Requeddsised on the evidence in the
record, SWBT demonstrates that it will comply with sec#@@(e), which requires SWBT to
fulfill requests for, among other things, telephone exchange and excd@rgps services from
unaffiliated entities within the same time period SWBT fulfills such requests for its own retail
operations:*® In addition, section 272(e) also provides that a BOC “shall not provide any
facilities, services, or information concerning its provision of exchangess to the [section 272
affiliate] unless such facilities, services or information are made available to other providers of
interLATA services in that market on the same terms and conditithdinally, section 272(e)
places certain accounting and nondisitration requirements on BOCs with respect to exchange
access and fédities or services provided to their sectidn2 affliates!*® Except for one issue,
we note that no party challenges SWBT’s showing.

1193 SWBT Rehmer Aff. at paras. 17 (noting that SBCS may negotiate at arm’s length to obtain collocation space),

31 (describing procedures for the establishment of company-specific standards), Attach. G (addressing, in training
video, procedures for collocation and establishing interal standards for products and services).

1194 SeediscussiorsupraSections 1V.B.1.c, e-Second BellSouth Louisiana Orgdd8 FCC Rcd 20799, para. 346.
1195 AT&T Kargoll Aff. at para. 39 (citingNon-Accounting Safeguards Orgdrd FCC Rcd at 21998, para. 197).

119 AT&T Comments at 87; AT&T Kargoll Aff. at para. 38, n.33. AT&T contends that SWBT’s proposed
intrastate switchedcaess tariff violated the nondiscrimination safeguards of section 272(c)(1) by allowing a series
of discounts targetted to small volume interexchange carriers. AT&T Kargoll Aff. at paras. 338-48.

197 SWBT Reply at 74.

1198 47 U.S.C. § 272(e)(1)Non-Accounting Safeguards Orgdrl FCC Rcd at 22018-22, paras. 239-@&cond
BellSouth Louisiana Orded3 FCC Rcd at 20800-01, paras. 348€#=SWBT Application at 68-69. SWBT
demonstrates that it will provide accurate data regarding actual service intervals so that unaffiliated parties can
evaluate the performance SWBT provides itself and its affiliates and compare such performance to the service
quality SWBT provides to competing carriers. SWBT Rehmer Aff. at 33-39, Attach. D (submitting report format
for section 272(e)(1) reporting requirements).

19947 U.S.C. § 272(e)(2).

120047 U.S.C. § 272(e)(3), (e)(4¥econd BellSouth Louisiana OrgdB FCC Rcd at 20802-03, paras. 3535
SWBT Application at 68-69; SWBT Rehmer Aff. at paras. 40-47; SWBT Larkin Aff. at paras. 15-24.
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413. As discussed above in the context of the section 272(c)(1) namilisdion
safeguards, AT&T alleges that a SWBT-proposed intrastate switched access tariff violates the
nondiscrimination safeguards of sectiff(e)(3) because it provides volume discounts to a
limited number of interexchange carriéis. Although AT&T correctly points out that the
Commission’s section 272(e)(3) rules require a BOC to “make volume and term discounts
available on a nondiscriminatory basis to all unaffiliated interexchange carriers,” its argument is
moot because the Texasr@mission rejected SWBT’s proposed intrastate switched access tariffs
as unlawful for the reasons presented by AT&T Because SWBT's proposed tariff is not (and
will not) be effective, we conclude that AT&T’s argument regarding a violation of the section
272(e)(3) nondisamination safeguards is moot.

b. Joint Marketing Provisions of Section 272

414. Section 272(g)(1) — Affiliate Sales of Telephone Exchange Access Services
Based on the evidence in the record, we conclude that SWBT has demonstrated that it will
comply with the joint marketing provisions of section 272(g){*t) We note that no party
challenges SWBT's showing.

415. Section 272(g)(2) Bell Operating Company Sales of Affiliate Services. We
conclude that SWBT demonstrates that it will comply with se@i#2(g)(2), which prevents a
BOC from marketing or selling within its region any interLATA service provided by a section 272
affiliate absent authorization obtained pursuant to se2fidifd)*** We note that no party
challenges SWBT's showing.

VIl.  PUBLIC INTEREST ANALYSIS
A. Overview

416. In addition to determining whether a BOC satisfies the competitive checklist and
will comply with sectior272, Congress directed the i@mission to assess whether the requested
authorization would be consistent with the public interest, convenience, and nétésdity.
conclude that approval of this application is consistent with the public interest. In reaching this
determination, we find that compliance with the competitive checkilist is itself a strong indicator
that long distance entry is consistent with the public interest. This approach reflects the

1201 AT&T Kargoll Aff. at para. 40.
1202 SWBT Reply at 74.

1203 47 U.S.C. § 272(g)(15eeSWBT Application at 69; SWBT Rehmer Aff. at para. 50; SVWB&ckel Aff. at
para. 80.

120447 U.S.C. § 272(g)(2)B8econd BellSouth Louisiana OrgdéB FCC Rcd at 20804, para. 35épSWBT
Application at 69; SWBT Rehmer Aff. at para. 50; SWW/Eckel Aff. at para. 80.

1205 47 U.S.C. § 271(d)(3)(C).
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Commission’s many years of experience with the consumer benefits that flow from competition in
telecommunications markets.

417. Nonetheless, the public interest analysis is an independent element of the statutory
checklist and, under normal canons of statutory construction, requires an independent
determinatiort’®® Thus, we view the public interest requirement as an opportunity to review the
circumstances presented by the application to ensure that no other relevant factors exist that
would frustrate the congressional intent that markets be open, as required by the competitive
checklist, and that entry will therefore serve the public interest as Congress expected. Among
other things, we may review the local and long distance markets to ensure that there are not
unusual circumstances that would make entry contrary to the public interest under the particular
circumstances of this applicatidii’ Another factor that could be relevant to our analysis is
whether we have sufficient assurance that markets will remain open after grant of the application.
While no one factor is dispositive in this analysis, our overriding goal is to ensure that nothing
undermines our conclusion, based on our analysis of checklist compliance, that markets are open
to competition. As discussed below, we conclude that the public interest would be met by grant
of this application.

418. Finally, we note that a strong public interest showing cannot overcome a failure to
demonstrate compliance with one or more checklist items. The Commission is specifically barred
from “limit[ing] . . . the terms used in the competitive checkiit,or forbearing from requiring
compliance with all statutory conditions under section'271.

B. Competition in Local Exchange and Long Distance Markets

419. As set forth below, we conclude that approval of this applicaicansistent with
promoting competition in the local and long distance telecommunications markets. Consistent
with our extensive review of the competitive checklist, which embodies the critical elements of
market entry under the Act, we find that barriers to competitive entry in the local market have
been removed and the local exchange market today is open to competition. We disagree with
commenters’ arguments that the public interest would be disserved by granting SWBT's
application because the local market in Texas has not yet truly been opened to contpetition.

1298 |n addition, Congress specifically rejected an amendment that would have stipulated that full implementation
of the checklist necessarily satisfies the public interest critei$@® Ameritech Michigan Ordet2 FCC Rcd at
20747 at para. 360-366ee alsdl41 Cong. Rec. S7971, S8043 (June. 8, 1995).

1297 see Second BellSouth Louisiana Ordét FCC Red at 20805-06, para. 360 (the public interest analysis may
include consideration of “whether approval . . . will foster competition in all relevant telecommunications
markets”).

1208 47 U.S.C. § 271(d)(4).
120947 U.S.C. § 160(d).

1210 5ee, e.g AT&T Texas | Comments at 89; WorldCom Texas | Comments at 57-61; Sprint Texas | Comments

at 74-78; Sprint Texas Il Comments at 48.
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Commenters cite an array of evidence which, they argue, demonstrates that the local
telecommunications market is not open and that competition has not sufficiently taken hold in
Texas. For example, commenters allege that the local market in Texas is characterized by: the
low percentage of total access lines served by competitive PE@se concentration of

competition in Dallas, Fort Worth, Houston and other urban aiéasinimal competition for
residential service’$;* modest facilities-based investméfit;and prices for local exchange service
at the maximum permissible levels under the price €apsVe note that Congress specifically
declined to adopt a market share or other similar test for BOC entry into long distance, and we
have no intention of establishing one héte We further find that the record confirms our view,

as noted in th8ell Atlantic New York Ordethat BOC entry into the long distance market will
benefit consumers and competition if the relevant local exchange market is open to competition
consistent with the competitive checkli&t.

C. Assurance of Future Compliance

420. As set forth below, we find that SWBT'’s performance remedy plan provides
additional assurance that the local market will remain open after S@f#ives section 271
authorization. The Commission previously has explained that one factor it may consider as part of
its public interest analysis is whether a BOC would continue to satisfy the requirements of section
271 after entering the long distance markét Although the Commission strongly encourages
state performance monitoring and post-entry enforcement, we have never required BOC
applicants to demonstrate that they are subject to such mechanisms as a condition of section 271
approval®*® The Commission has stated that the fact that a BOC will be subject to performance

1211 seeSprint Texas | Comments at 74-78; Allegiance Texas | Comments at 13; AT&T Texas | Comments at 89;

WorldCom Texas | Comments at 57-61.

1212 SeeAT&T Texas | Comments at 88ut seeSWBT Texas Il Reply at 76.
1213 SeeAT&T Texas | Comments at 89; WorldCom Texas | Comments at 60; Sprint Texas | Comments at 75-76;
Sprint Texas Il Comments at 48-49.

1214 5eeWorldCom Texas | Comments at 58-59.

121514, at 61.

121% 5ee Bell Atlantic New York Ordéb FCC Rcd at 4163, para. 427. This is consistent with the Commission’s
approach in prior section 271 ordeiSeeAmeritech Michigan Orderl2 FCC Rcd at 20585, para. 77.

1217 See Bell Atlantic New York Ord&b FCC Rcd at 4164, para. 428.

1218 see Second BellSouth Louisiana Ordéd FCC Rcd at 20806pe Ameritech Michigan Ordet2 FCC Red at
20747.

1219 These mechanisms are generally administered by state commissions and derive from authority the states have
under state law or under the federal Act. As such, these mechanisms can serve as critical complements to the
Commission’s authority to preserve checklist compliance pursuant to section 271(d)(6). Moreover, in this

instance, we find that the extensive collaborative process by which these mechanisms were developed and modified
in Texas has itself helped to bring SWBT into checklist compliance.
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monitoring and enforcement mechanisms would constitute probative evidence that the BOC will
continue to meet its section 271 obligations and that its entry would be consistent with the public
interest:**°

421. We believe that it is not necessary that a state monitoring and enforcement
mechanism alone provide full protection against potential anti-competitive behavior by the
incumbent. Most significantly, we recognize that the Commission’s enforcement authority under
section 271(d)(6) already provides incentives for SWBT to ensure continuing compliance with its
section 271 obligations. We also recognize that SWBT may be subject to payment of liquidated
damages through many of its individual interconnection agreements with competitive &atriers.
Furthermore, SWBT risks liability through antitrust and other private causes of action if it
performs in an unlawfully discriminatory mannér.

1. Performance Remedy Plan

422. SWBT's Performance Remedy Plan is part of the T2A standard interconnection
contract and is available through that agreer#ntnder the Plan, SWBT monitors 131
performance measurements according to set definitions and businesg‘ribs. Performance
Remedy Plan provides for two classes or “tiers” of performance penalties. Tier-1 penalties apply
to customer-affecting measurements, such as how long it takes to install or restore service.
Penalties for failure to comply with standards corresponding to these performance measurements
are paid to competitive LECs receiving the substandard performance and that sign tfe T2A.
Tier-2 penalties apply to competition-affecting measurements such as OSS availability, and are
paid to the Texas State Treastif§. For both tiers the penalties accrue “per-occurrence,” which
means that SWBT’s damages or fines are calculated according to the number of incidents that
SWBT delivers non-compliant performance for a particular measuréffleBiach measurement
also is ranked low, medium or high, with the size of the per-occurrence payment tailored
accordingly. Tier-1 damages are assessed if a performance measure is out of compliance for a

1220 5ee Second BellSouth Louisiana Ordéd FCC Red at 20806.
1221 seeBell Atlantic New York Ordet5 FCC Rcd at 4165, para. 430. The Commission’s enforcement powers
include, among other penalties, suspension or revocation of section 271 approval. 47 U.S.C. 8§ 271(d)(6)(A).

1222 5ee Bell Atlantic New York Ord&éb FCC Rcd at 4165, para. 430; SWBT Texas | Application at 45-47.

1223 SWBT Dysart Texas | Aff. at para. 25.

1224 since the Texas | Application was filed more measurements have been added, notably in measuring

performance relating to DSL-capable loops and interconnecBerTexas Commission Texasdk parteletter of
June 19, 2000 at 1-5; Texas Commission Texas Il Reply Comments at 1-3.

1225 SWBT Dysart Texas | Aff. at para. 46.
1226 QWBT Dysart Texas | Aff. at para. 46. The performance measurements in the two tiers overlap substantially,
with 41 of the 47 Tier-2 measurements also counted as Tier-1 measurements. SWBT Texas | Reply Comments at
86.

1227 SWBT Dysart Texas | Aff. Attach. H at 9.
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single month, but Tier-2 fines apply only if a measurement is missed for three consecutive
months**®

2. Key Elements of the Enforcement Plan

423. Although the details of mechanisms developed at the state level may vary widely,
we have examined certain key aspects of these plans to determine whether they fall within a zone
of reasonableness, and are likely to provide incentives that are sufficient to foster post-entry
checklist complianc&€” In ourBell Atlantic New York Ordefor example, we predicted that the
enforcement mechanisms developed in New York would be effective in prattiBéans may
vary in their strengths and weaknesses, and there is no one way to demonstrate aSSurance.
Through a lengthy collaborative process, the Texas Commission, SWBT and involved competitive
LECs have arrived at workable measures to sufficiently capture SWBT’s wholesale
performance?** The measures, coupled with a self-executing performance remedy plan (Plan),
are designed to prevent backsliding. The Texas Commission was aware of the need to fashion a
remedy plan that produced sufficient incentives for SWBT to maintain a high level of wholesale
service, and sufficient disincentives for SWBT to engage in anti-competitive behavior after section
271 relief is granted* As explained below, we conclude the Texas Commission established a
performance remedy plan that would discourage anti-competitive behavior by setting the damages
and penalties at a level above the simple cost of doing buSitiess.

424. Total Liability At Risk. We conclude that the total of $288llion in potential
penalties placed at risk, on an annual basis, under the performance plans represents a meaningful
incentive for SWBT to maintain a high level of performatite We thus disagree with

1228 SWBT Dysart Texas | Aff. Attach. H at 15.
1229 Be|| Atlantic New York Ordet5 FCC Rcd at 4166-67, para. 433.

1230 Be|| Atlantic New York Ordet5 FCC Rcd at 4166-67, para. 433. This prediction was based on five

characteristics: potential liability that provides a meaningful and significant incentive to comply with the

designated performance standards; clearly-articulated, pre-determined measures and standards, which encompass a
comprehensive range of carrier-to-carrier performance; a reasonable structure that is designed to detect and
sanction poor performance when it occurs; a self-executing mechanism that does not leave the door open
unreasonably to litigation and appeal; and reasonable assurances that the reported data iddcauif@®.

1231 5ee Ameritech MichigaBrder, 12 FCC 20741-51, para. 393.

1232 geeTexas Commission Texas | Evaluation at 98-111.

1233 geeTexas Commission Texas | Evaluation at 106.

1234 1d. at 106.

1235 SWBT Dysart Texas | Aff. at para 52. SWBT set the cap at $289 million annually in response to concerns

that SWBT'’s earlier cap was too low. The cap is based on 36% of SWBT's net return, and will be recalculated
annually, but will never eoeed$289 million or go below $225 million. The cap is comparable to the cap we
deemed adequate for Bell Atlantic in New Yoi&ee Bell Atlantic New YofBrder at para. 436 n.1332.
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commenters that suggest that this amount is insufficient and fails to provide adequate assurance of
SWBT's compliance in the futuré® Most fundamentally, we disagree with a basic assumption

made by several commenters: that liability under the Plan must be suftérting alongto

completely counterbalance SWBT’s incentive to discrimiffdteThe performance plans adopted

by the Texas Commission do not represent the only means of ensuring that SWBT continues to
provide nondiscriminatory service to competing carriers. In addition tH28@million at stake

under this Plan, as noted above, SWBT faces other consequences if it fails to sustain a high level
of service to competing carriers, including: federal enforcement action pursuant to section
271(d)(6); liquidated damages under dozens of interconnection agreements; and remedies
associated with antitrust and other legal actions.

425. Performance Measurements and Standarésrformance measurements are
intended to ensure that the reporting mechanism provides a “benchmark against which new
entrants and regulators can measure performance over time to detect and correct any degradation
of service rendered to new entrants®” Several commenters contend that the performance
measurements fail to capture certain problems competitive LECs experience in their relations with
SWBT.** In reply, SWBT defends the scope and meaningfulness of its measur&ffents.
Through a collaborative process SWBT has increased the number of performance measurements
from 66 at the time of its initial filing before the Texas Commission td 8iemeasurements in
place at the time oflig this sectior271 applicatiort?** Moreover, the plan is not static, and we
recognize that the Texas Commission presently is considering modifying existing measurements,
and adding new measurements based on input from both SWBT and competitive LECs. For
example, SWBT and competitive LECs are developing additional performance measurements for

123 SeeALTS Texas | Comments at 49-50, 57; AT&T Texas | Comments at 96; WorldCom Texas | Comments at
66-67, 74-75 (Overall cap is meaningless gesture because it can’t be reached short of SWBT shutting down or
disconnecting every actual or potential competitive LEC custon$ae) also Bell Atlantitlew York Orded5

FCC Rcd at 4168-69, para. 437 (“[A]n overall liability amount would be meaningless if there is no likelihood that
payments would approach this amount, even in instances of widespread performance failure.”). We note that
SWBT may commence a show-cause proceeding if SWBT's Tier 1 payments to an individuaitinentyieC

exceed $3nillion in a month, or payments exed$10 million to all competitive LECs in a given month. Texas
Commission Texas | Comments at 1(8ee alsAALTS Texas Il Reply Comments at 18-19.

1237 See Bell Atlantic New York Ord&éb FCC Rcd at 4167, para. 435.

1238 Be|| Atlantic New York Ordet5 FCC Rcd at 4169ara. 438Second BellSouth Louisiana OrdéB FCC
Rcd at 20806, para. 363.

1239 See, e.gALTS Texas | Comments at 56; AT&T Texas | Comments at 97; AT&T Pfau/DeYoung Decl. at
167-68; CLEC Coalition Texas | Comments at 42-44; Covad Texas | Comments at 63; WorldCom Texas |
Comments at 73-74; NorthPoint Texas | Comments at 2, 9.

1240 SWBT Texas | Reply at 19-27; SWBT Dysart Texas | Reply Aff. at paras. 11, 18, 21, 22; Austin C. Schlick
Feb. 4Ex ParteLetter.

1241 Texas Commission Texas | Comments at 111. As of January 10, 2000 SWBT tracked data in 1,874
submeasures. SWBT Texas | Brief Attach. 2 at 5.
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provision of DSL-related servicé¥? In addition, in response to competitive LEC concerns that
aspects of interconnection trunking measurements give an incomplete portrayal of SWBT’s actual
performance, the Texas Commission has implemented a new measurement, PM 73.1 (concerning
missed due dates), and is considering modifications to PM 78 (concerning average installation
intervals) during its April 2000 performance reviéi. This continuing ability of the

measurements to evolve is an important feature because it allows the Plan to reflect changes in the
telecommunications industry and in the Texas marKet.

426. Structural Elements of the Plaiihe structural elements of the Plan appear
reasonably designed to detect and sanction poor performance when it occurs. Commenters have
raised specific criticisms, arguing, for example, that the Plan fails to deter targeted discrimination
directed against individual competing carri&fsand does not include penalties that escalate with
the magnitude or duration of the performance shottfallThese criticisms do not undermine our
overall conclusion that the Plan provides a meaningful incentive to provide nondiscriminatory
performance in the future. We find it significant that the Texas Commission considered and
rejected most of these argumefits.

427. Self-Executing MechanisnThe performance monitoring and enforcement
mechanisms appear to be reasonably self-executing, and are generally comparable to the
mechanisms we found satisfactory in Ball Atlantic New York Ordef*® Specifically, we note
that SWBT is required to provide performance data by the 20th day of the month following the
reporting month, and is required to make payments, if necessary, by the 30th day following the
due date of the performance measurement report for the month in which the obligatidi’arose.

1242 covad Goodpastor Texas | Reply Decl. atSke alsdfexas Commission Texas || Comments at 1-4; Texas

Commission Texas Il Reply Comments

1243 seediscussion under checklist item 1. The Texas Commission provides a forum for ongoing modification and

improvement of the performance metrics. The Texas Commission reports that “a six month review process is in
place to assure that the plan is not static in nature. The Texas Commission, in conjunction with SWBT and the
competitive LECs, will engage in comprehensive review of the performance measures to determine if commercial
experience indicates that changes are necessary.” Texas Commission Texas | Comments at 105. The six-month
review process began in April 2008eeTexas Commission Texas Il Comments at 1-4; Texas Commission Texas

Il Reply Comments at 1-3Cf. Bell Atlantic New York Ordet para. 438 and nn.1338-1339 (New York

Commission’s steps to ensure that metrics will continue to be developed and refined).

1244 seeBell Atlantic New York Ordet5 FCC Rcd at 4169, para. 438.
1245 5ee, e.gWorldCom Texas | Comments at 69.
124814, at 69-70.

1247 SeeTexas Commission Texas | Comments at 106-$&& also Bell Atlantidlew York Orded5 FCC Rcd at

4170-71, para. 440.
1248 5eeSWBT Dysart Texas | Aff. at para. 58ell Atlantic New York Ordet5 FCC Red at 4171, para. 441.

1249 5eeSWBT Dysart Texas | Aff. Attach. H at 12-13.
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We further note that the Plan provides for expedited dispute resolution in certain carefully
designated circumstancé®. AT&T argues that because the Texasn@ussion has not provided
guidance regarding waiver terms comparable to that set forth by the New York Commission, the
Plan invites litigation by SWBT>* We have said that a waiver process, if not narrowly limited to

a discrete set of circumstances and subject to time constraints, could have such dffimpact.
Should the Texas Commission suspect any party of abusing the dispute-resolution procedures
provided in the Plan, we are confident the Texas Commission will take appropriate action.

428. Data Validation and Audit ProcedureS.he Department of Justice states, and we
agree, that the reliability of reported data is critical, and that properly validated metrics must be
meaningful, accurate, and reproduci3té.In particular, the raw data underlying a performance
measurement must be stored in a secure, stable, and auditable file if we are to accord a remedy
plan significant weight:>*

429. Several commenters allege that SWBT’s performance data is generally
unreliable’®> SWBT states that its performance data collection, storage, and reporting practices
are verifiable, and are conducted according to contemporaneously published business rules.
Further, SWBT replies that its data collection methods and procedures were verified by Telcordia,
and that Telcordia confirmed that SWBT collects and reports data in a manner consistent with the
state-approved business rul&é.While Telcordia did make several recommendations regarding
SWBT'’s data control mechanisms, we note that SWBT has agreed to implement each of these
measure$”®’ We also note that the Texas Commission, in collaboration with competitive LECs
and SWBT, is currently reviewing a document concerning SWBT's internal data collection

1250 Texas Commission Texas | Comments at 108. If SWBT delivers non-compliant performance for three
consecutive months on at least 20% of the measures reported, but SWBT has not incurred more than $1 million in
damages payable to the competitive LEC, the competitive LEC may commence an expedited dispute resolution
proceeding to demonstrate why #@dthal damages are appropriate. If SWBT's Tier 1 payments to an individual
competitive LEC egeed $3nillion in a month, or payments exed$10 million to all competitive LECs in a given
month, upon timely completion of a show-causecpeding, SWBT must pay thalance of damages owettl.;

see als&SWBT Texas | Dysart Aff. Attach. H at 8.

1251 AT&T Texas | Comments at 98pe alsacCompTel Texas | Comments at 19-20.
1252 Bell Atlantic New York Ordet5 FCC Rcd at 4171, para. 441.

1253 Department of Justice Texas | Evaluation at 5.

1254 Department of Justice Texas | Evaluation at 5; AT&T Texas | Comments at 78.

1255 geeAllegiance Texas | Comments at 13; AT&T Pfau & DeYoung Aff. at para. 15, 25, 56-58; BlueStar Texas |
at 5-6; WorldCom Texas | Comments at 33-34; Sprint Texas | Comments at 74-76.
1256 SWBT Texas | Reply Comments at 81.

1257 SWBT Dysart Texas | Aff. at para. 76.
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procedures>® Because the Performance Remedy Plan rests entirely on SWBT’s performance as

captured by the measurements, the credibility of the performance data should be above
suspicion”*

430. Accounting Requirementsonsistent with our accounting rules, antitrust
damages® and certain other penalties paid by carri&'<SWBT should not reflect any portion
of penalties paid out under the Plan as expenses in the revenue requirement for interstate services.
As we noted in th&ell Atlantic New York Ordesuch accounting treatment ensures that
ratepayers do not bear, in the form of increased rates, the costs of penalties paid out under the
Plan in the event that SWBT fails to provide adequate service quality to competitivé’P’ECs.

D. Other Arguments

431. We recognize that commenters raise several other concerns which, they contend,
support a finding that grant of this application is not in the public interest. These arguments do
not convince us that grant of this application would be inconsistent with the public interest.
Several commenters offer specific allegations that SWBT has engaged in anti-competitive
behavior’**® We have previously stated that we will not withhold secidh authorization on
the basis of isolated instances of allegedly unfair dealing or discrimination under tfé Auct.
this instance, we do not find that the various incidents cited by commenters constitute a pattern of
discriminatory conduct that undermines our confidence that SWBT'’s local market is open to

1258 Texas Commission Texas | Evaluation at 105, n.607. We applaud the Texas Commission’s ongoing
commitment to strengthening the Plan, and do not interpret such efforts to call into question the Texas
Commission’s endorsement of the Plan as filed.

1259 5eeSWBT Dysart Texas | Aff. Attach. H at 1.0 (providing for SWBT to collect, analyze, and report

performance data).

1260 5ee Accounting for Judgments and Other Costs Associated with Litige?i®iCC Red 5112 (1997); 47
C.F.R. 8§ 7370(d). As a general matter, a carrier’'s operating expenses recovered through its rates must be
legitimate costs of providing adequate service to ratepagas, e.gWest Ohio Gas Co. v. PURQ94 U.S. 63, 74
(1935);Mountain States Tel. and Tel. Co. v. F®&39 F.2d 1035, 1044 (D.C. Cir. 1991).

1281 1 the SBC/Ameritech Merger Ordethe Commission held that bill credits provided under the performance
assurance plan arising from that order “shall not be reflected in the revenue requirement of an SBC/Ameritech
incumbent LEC.” SBC/Ameritech Merger Ordépp. C at para. 34.

1262 Bell Atlantic New York Ordet5 FCC Rcd at 4172-73, para. 443.

1263 For example, several commenters suggest that misconduct of SWBT, such as intransigence, delaying tactics,
perpetual litigation (and sanctionable tactics during litigation, such as destruction of or withholding documents),
and the refusal to pay reciprocal compensation, undermines confidence in SWBT’s post-grant Geefiprint

Texas | Comments at 78; BlueStar Texas | Comments at 6; Allegiance Texas | Comments at 14-16; Connect Texas
I Comments at 6-8; e.spire Texas | Comments at 6; CompTel Texas | Comments at 9; AT&T Texas | Comments at
89-95; WorldCom Texas | Comments at 62-63; Covad Texas | Comments at 49-50, 58, 60-62; NALA/PCA Texas

| Comments at 3.

1264 seeAmeritech Michigan Orderl2 FCC Rcd at 20749, para. 396.
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competition and will remain so after SWB&ceives interLATA authority’®

432. Several commenters urge the Commission to deny SWBT's application on the
grounds that SBC’s investment in a network architecture commonly known as “Project Pronto” is
discriminatory lecause it favors the business plans of ASIFor example, competing carriers
claim that SWBT’s Project Pronto architecture will deploy digital loop carrier systems in remote
terminals fed by fiber optic cables and will not permit competing carriers to line share the loops
served by those remote termindfs. At the same time, SWBT contends that the investments of
its parent company will bring broadband services to the vast majority of residential and small
business customers in its operating area and that the benefits of these infrastructure changes will
be available to all xDSL service providers on equal téfthalVe acknowledge the importance of
competing carrier concerns regarding Project Pronto and the impact that Project Pronto may
ultimately have on a number of the section 271 checklist items ifgeggconnection, unbundled
local loops). The record before us, however, does not demonstrate that Project Pronto has
resulted in a showing of noncompliance with any checklist it&€nTo the extent that SWBT
utilizes Project Pronto in such a way that it results in non-compliance in the future, however, we
may take appropriate enforcement action pursuant to section 271(d)(6).

433. We disagree, as stated above, with commenters that believe that a section 271
application is an appropriate forum to consider instituting a “fresh look” policy (to provide an
opportunity for retail and wholesale customers to exit without penalty long term contracts that the
carriers have voluntarily entered into with SWBTY. Moreover, we also reject concerns that the

1265 \We emphasize that grant of this applicatitmes noteflect any conclusion that SWBT's conduct in the
individual instances cited by commenters is nondiscriminatory and complies with the company’s obligations under
the Communications Act.

1266 “project Pronto” is a SBC network upgrade that will employ fiber optic cable and remote terminals to provide
xDSL-capable services to customers that are out of reach of a central office digital subscrilbeedisne a

multiplexers (DSIAMS). SWBT represents that itilhoffer competitors nondiscriminatoryceess to the xDSL

facilities being deployed in remote terminals. SWBT Texas Il Reply Brief at 26-27; CompTel Texas Il Comments
at 5-8; AT&T Texas Il Comments at 23-24; AT&T Texas Il Pfau/Chambers Decl. at paras. 54-69; AT&T Reply
Comments at 15-18; Rhythms Texas Il Comments at 9-10.

1267 Rhythms Comments at 9.
1268 SWBT Auinbauh and Lube Texas Il Reply Aff. at paras. 6-8, 22-35.

1269 A number of parties have raised issues concerning Project Pronto in a number of proceedings [&dere us.
e.g., Line Sharing Orded 4 FCC Rcd 20912 (recons. pendinglNE Remand Orderl5 FCC Rcd 3696 (recons.
pending); Letter from Paul K. Mancini, Vice President and Assistant General Counsel, SBC Cationgjic

Inc., to Lawrence E. Strickling, Chief, Common Carrier Bureau (Feb. 15, 2000) ("SBC Waiver Request");
Common Carrier Bureau Seeks Comment on SBC's Request for Interpretation, Waiver, or Modification of the
SBC/Ameritech Merger Conditions, CC Docket No. 98-143D File No. 99-49, Public Notice, DA 00-335 (rel.
Feb. 18, 2000).

1270 SeeALTS Texas | Comments at 62-65; e.spire Texas | Comments at 8-10; Allegiance Texas | Comments at

20-23 urging “fresh look” for retail customers onigee alsgart V.N,infra, for discussion of “fresh look”
argument.
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Texas Commission has limited regulatory authority over SW&Rubse of legislation enacted by
the Texas Legislature in 1999. The Texas Commission notes that the legislation

1271 seeAllegiance Texas | Comments at 17-18; ALTS Texas | Comments at 50-55; DSL.net Texas | Comments at

9; ALTS Texas Il Reply Comments at 20-22.
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does not limit the Texas Commission’s authority or any competitor’s ability to challenge rate
changes or service offerings by SWEBT.

VIIl.  SECTION 271(D)(6) ENFORCEMENT AUTHORITY

434. Section 271 approval is not the end of the road for SWBT in Texas. The statutory
regime makes clear that SWBT must continue to satisfy the “conditions required for ... approval’
1273 after it begins competing for long distance business in Texas. To this end, Congress gave the
Commission additional post-approval enforcement powers to address possible “backsliding” by
SWBT and other BOCs. This authority is critical to the statutory design that local market are —
and remain — open to competition, and evidences Congress’s recognition that a BOC'’s incentives
to cooperate with its local service competitors may diminish in a given state once the BOC
obtains section 271 approval in that state As we stated in thBell Atlantic New York Order
“[s]wift and effective post-approval enforcement of section 271’s requirements ... is essential to
achieve Congress’s goal of maintaining conditions conducive to achieving durable competition in
local markets.**”®

435. We described the post-approval enforcement framework, as well as our various
section 271(d)(6) enforcement powers, in detail inBak Atlantic New York Ordef’® Among
other things, section 271(d)(6) provides fom@nission receipt and review of complaints filed by
persons concerning alleged failure by a BOC to meet conditions required for long distance
approval. It also specifies several enforcement actions that the Commission can take on its own
motion to address BOC backsliding. These include monetary forfeitures, as well as suspension or
revocation of authority to provide long distance service. We envision exercising our section
271(d)(6) suspension power, when appropriate, through a “stémader that could prohibit a
non-compliant BOC from enrolling additional subscribers and from marketing and promoting
interLATA service — in essence, freezing the BOC'’s subscriber base as of the date of tHé order.

436. Working in concert with the Texas Commission, we intend to monitor closely

1272 Texas Commission Texas | Reply Comments at 27. The Texas Commission states that the legislation adopts a
more aggressive timeframe, allowing an offering to go into the market after a 10 day notice to the Texas
Commission and to all companies that have an effective interconnection agreement with SWBT. The Texas
Commission believes that this procedural change is consistent with a more competitive marketplace and has
accelerated its review of such offerings in order to reflect this chddgat 27.

1273 47 U.S.C. § 271(d)(6).

1274 See generally U S WEST Communications, Inc. v., BCT F.3d 1057, 1060 (D.C. Cir. 1999) (noting that a
central purpose of section 271 is to create incentives for BOCs to open local markets to competitiatenied
120 S.Ct. 1240 (2000).

127> Bell Atlantic New York Orderl5 FCC Rcd at 4174, para. 446.
1278 5ee Bell Atlantic New York Ordelr'5 FCC Red at 4174-77, paras. 446-453.

1277 See47 U.S.C. § 271(d)(6)(A)(iii)Bell Atlantic New York Orderl5 FCC Rcd at 4175-76, paras. 448-451.
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SWBT’s post-approval compliance. We require that SWBT provide us with the monthly Texas
Aggregated Performance Measurement Reports that it provides to the Texas Commission for at
least one year from the date of the release of this order, so that we can review SWBT's
performance to ensure continued compliance with the statutory requirements. We stand ready to
exercise our various statutory enforcement powers quickly and decisively in appropriate
circumstances to ensure that the local market remains open in Texas. We are confident that
cooperative state and federal oversight and enforcement can address any backsliding that may
arise with respect to SWBT’s entry into the Texas long distance ni&fket

IX. CONCLUSION

437. For the reasons discussed above, we grant SWBT'’s application for authorization
under section 271 of the Act to provide in-region, interLATA services in the state of Texas.

X. ORDERING CLAUSES

438. Accordingly, IT IS ORDERED that, pursuant to sections 4(i), 4(j), and 271 of the
Communications Act of 1934, as amended, 47 U.S.C. 88 154(i), 154(j) and 271, SWBT's
application to provide in-region interLATA service in the State of Texas filed on April 5, 2000, IS
GRANTED.

439. IT IS FURTHER ORDERED that this Order SHALL BECOME EFFECTIVE
July 10, 2000.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas

1278 1n New York, for example, the New York Public Service Commission and the Commission responded quickly
with a coordinated, two-pronged enforcement response when Bell Atlantic developed performance problems
associated with lost or mishandled orders for unbundled network elements submitted electronically by its local
service competitorsSee Order Directing Market Adjustments and Amending Performance AssuCaisecQO-
C-0008/9 and Case 99-C-0949 (New York PSC, Mar. 23, 2@80)Atlantic-New York, Authorization Under

Section 271 of the Communications Act to Provide In-Region, InterLATA Service in the State of NEileYork

No. EB-00-IH-0085, Order, 15 FCC Rcd 5413 (2000) (adopting consent decree between Commission and Bell
Atlantic that included provisions for Bell Atlantic to make a voluntary payment of $3,000,000 to the United States
Treasury, additional payments if Bell Atlantic failed to meet specified performance standards, and weekly
reporting requirements to gauge Bell Atlantic’s performance in correcting the problems associated with its
electronic ordering systems); Letter from David H. Solomon, Chief, FCC Enforcement Bureau to Edward D.
Young, lll, Senior Vice President — Regulatory, Bell Atlantic, dated June 20, 2000 (advising Bell Atlantic that it
appears to the Commission to have met the requisite performance standards and that, in the absence of new
information indicating that Bell Atlantic’'s performance reports are materially inaccurate, Bell Atlantic’s
obligations under the Consent Decree have terminated).
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Secretary
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APPENDIX A

SBC Communications Inc, Southwestern Bell Telephone Company
Southwestern Bell Communications Services
271 Application to provide In-region, InterLATA services in Texas

CC Docket No. 00-65

Comments

Allegiance Telecom, Inc (Allegiance)

Association for Local Telecommunications Services

(ALTS) & CLEC Coalition (CLEC) Joint Comments

Alliance for Public Technology

AT&T Corp.

CCCTX, Inc. d/b/a “Connect”

Competition Policy Institute

Campaign for Telecommunications Access and 33 Participating Companies
COVAD Communications Company

Competitive Telecommunications Association

Department of Justice

IP Communications

Joint Comments of: Bluestar Network Services, DSLNET, Inc.
MGC Communications d/b/a MPOWERCommunications, Waller Creek Communications d/b/a
Pontio Communications Corp

Level 3 Communications L.L.C.

MCI

NorthPoint

Public Utilities Commission of Texas

RCN Telecom Services Inc.

Rhythms Net Connections

Southwestern Tel-Com

Sprint Communications Co.

Telecommunications Resellers Associations

Z-TEL Communications
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SBC Communications Inc, Southwestern Bell Telephone Company
Southwestern Bell Communications Services
271 Application to provide In-region, InterLATA services in Texas
CC Docket No. 00-65

Reply Comments

Allegience

Association of Local Telecommunications Services (ALTS)

AT&T

COVAD Communications Company

Department of Justice

Global Crossing Local Services, Inc.

Joint Comments of: Bluestar Network Services, LINK Network, Inc.
DSLNET, Inc MGC Communications d/b/a MPOWERCommunications
Waller Creek Communications d/b/a Pontio Communications Corp
MCI/WorldCom

Pilgrim Telephone, Inc.

Public Utilities Commission of Texas

RCN Telecom Services, Inc.

Southwestern Bell Corporation

Telecommunication Resellers Association
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SBC Communications Inc, Southwestern Bell Telephone Company
Southwestern Bell Communications Services
271 Application to provide In-region, InterLATA services in Texas
CC Docket No. 00-4

Comments

Adelphia Business Solutions (Adelphia)

Allegiance Telecom, Inc. (Allegiance)

Alliance for Public Technology

Association for Local Telecommunications Services (ALTS)
AT&T Corp. (AT&T)

Bluestar Communications (Bluestar)

Campaign for Telecommunications Access and 33 Participating Companies
CCCTX, Inc. d/b/a “Connect”

CLEC Coalition

Communications Workers of America

Competitive Telecommunications Association

COVAD Communications Company

Department of Justice

DSL, Inc.

E.spire Communications, Inc.

Global Crossing

IP Communications

KMC Telecom Inc.

MCI WorldCom, Inc.

Metromedia Fiber Network Services, Inc.

National ALEC Association/Prepaid Communications Association
NorthPoint Communications, Inc.

Pilgrim Telephone, Inc.

Public Utilities Commission of Texas

Rhythms Net

Sprint Communications Co.

Telecommunications Resellers Association

Texas Office of Public Utility Counsel (Texas OPC)

Z-Tel Communications Inc.
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SBC Communications Inc, Southwestern Bell Telephone Company
Southwestern Bell Communications Services
271 Application to provide In-region, InterLATA services in Texas
CC Docket No. 00-4

Reply Comments

Allegiance Telecom, Inc. (Allegiance)

Association of Directory Publishers

Association for Local Telecommunications Services (ALTS)
AT&T Corp. (AT&T)

BellSouth

Bluestar Communications (Bluestar)

Campaign for Telecommunications Access and 57 Participating Companies
CCCTX, Inc. d/b/a “Connect” and Focal Communications
CLEC Coalition

Communications Workers of America

Competition Policy Institution

Competitive Telecommunications Association

Consumer Federation of America

COVAD Communications Company

Department of Justice

Global Crossing

IP Communications

MCI WorldCom, Inc.

Metromedia Fiber Network Services, Inc.

North Point Communications

Public Utilities Commissions of Texas

Rhythms Net Connections Inc.

SBC

Sprint Communications Co.

Texas Internet Service Providers Association
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APPENDIX B
Overview of SWBT’s OSS Operations.

1. The process of obtaining resold local services or unbundled network elements from
SWBT begins with the submissions of a Local Service Request (LSR) by a competing carrier.
Upon the submission of an LSR, there are a series of transaction that must take place between
SWBT and the competing carrier to ensure that the order is completed on time and in the manner
contemplated by the competing carrier. For example, SWBT must inform a competing carrier of
the status of the order as it progresses through its system, and a new entrant must have a means of
notifying SWBT if the service or network element is not properly installed. Competing carriers
may submit LSRs and conduct the various other transactions associated with obtaining service or
network elements from SWBT through either manual or electronic access to SWBT's OSS.
Manual access means that the competing carrier may place an orderiwigefacsl monitor the
status of an order by placing a phone call to SWBT. Electronic access, in contrast, means that
information is exchanged, and transactions are conducted, between SWBT and the competing
carrier through the use of electronic interfaces.

2. SWBT provides competing carriers with access to six primary electronic interfaces
to access its pre-ordering, ordering and provisioning, maintenance and repaitingnd b
functions! These interfaces are either application-to-application interfaces or graphical user
interfaces (GUIs§.Application-to-application interfaces are based on industry guidelines and
require software development by both SWBT and the competing carrier. An application-to-
application interface may be integrated with the competing carrier’'s own ordering systems,
thereby allowing it to control how the application appears to its own sales representatives. A
GUI interface, in contract, is a proprietary interface that may not be integrated with the competing
carrier's own systems. Thus, when a competing carrier obtains information from SWBT'’s GUI-
based interfaces, it must retype that information into its own systems.

3. Pre-Ordering. Before placing an actual order for service, a competing carrier can
obtain pre-ordering information from SWBT that assists the competing carrier’'s negotiations with
its end-user customérSuch preordering information, which is often accessed while the customer

! SWBT Ham Aff. at paras. 10-17, 51-247; Texas Commis@i& Evalation Master Test Plan § 2.2.

®  SWBT provides competitive LECs with several application-to-application interfaces based on an SWBT

proprietary protocol or on the Electronic Data Interchange/Common Object Request Broker Architecture
(EDI/CORBA) protocol, as well as graphical user interfaces (GUIs), available from SWBT’s Toolbar Platform
(Toolbar). SWBT Ham. Aff. at paras. 46-48. SWBT's Toolbar Platform providessa to multiple GUI

applications using a single standard User ID and passvardSpecifically, SWBT’s Toolbar providegeess to
Verigate (for preordering), LEX (for ordering), Order Status (for checking status of orders), Provisioning Order
Status (for checking provisioning status of pending orders), Trouble Administration (for repair and maintenance)
and Bill Information (for billing). The Toolbar provides for automated software updates over the user’s network
connectionld.

®  SWBT Ham Aff. at para. 52; Master Test Plan at § 4.3.5.1. Pre-ordering functions that SWBT makes
available to competitive LECs include: address verificationess to customer service records, customer service
inquiries, directory listings and Directory Assistance; service and featailalgility, access to telephone number
(continued....)

-B-1 -



Federal Communications Commission FCC 00-238

is on the line, typically includes a customer’s address and service history, services and features
available to that customer, telephone numbers, and dates that various services and facilities
required by the competing carrier will be availdblEompetitive carriers can exchange

preordering information with SWBT by sending a request manually, or by using one or more of
SWBT's four electronic interfaces that provide access to SWBT's pre-orderingliiapalEasy
Access Sales Environment (EASE) for resale serVideataGaté€,Verigate? and Electronic

Data Interchange (EDI)/CORBA interfate.

4. Ordering and Provisioning. Using the information obtained in the pre-ordering
process, the competing carrier submits a Local Service Request (LSR) using any of four
electronic interfaces for access to SWBT's OSS ordering/provisioningiltsgsabEASE,
Southwestern Order Retrieval and Distribution (SORDQ)cal service request EXchange

(Continued from previous page}

assignment, due date availability, dispatch requirements, Primary Interexchange Carrier (PIC) and Local Primary
IntraLATA Carrier (LPIC) list, Access to Common Language Location Identifier for the serving central office;
Channel facility assignment verification for UNHsL.

4 SWBT Ham Aff. at 51-53

> SWBT Ham Aff. at para. 53. SWBT provides a table listing which preordering functions and the capabilities

that are available in each systdoh.

® EASE is SWBT's proprietary interface that competing LECs can use for preordering and ordering of resale

services for residential customers with up to five lines and for business customers with up to thirty lines. It is the
same system used by SWBT'’s own retail service representatives. SWBT Application at 82; SWBT Ham Aff. at
paras. 5, 31-32. According to SWBT, EASE integrates ordering and pre-ordering functions into a single
application and provides competitive LEC resellers the sagesa to ordering capabilities for resale services that
are available to SWBT's retail service representatives. SWBT Ham Aff. at para. 55.

" DataGate is an application-to-application electronic interface that provides competing carriers with pre-

ordering functionality for resale services and UNEs. SWBT designed DataGate to be used by competing LECs that
have their own software programs or applications. It allows competing LECs to connect their mechanized OSS
directly to SWBT's systems, thereby minimizing the need for manual entry of BT Ham Aff. at para. 60.

SWBT states that the competing LECs can integrate DataGate with SWBT’s EDI Gateway to provide an integrated
pre-ordering and ordering systeld. For a discussion of the integratability of these interfasgsjiscussion

infra at Section V.B.1.

®  Verigate is a graphical user interface (GUI) operating on Windows.™ Verigate provides competitive LECs

access to pre-ordering functions available from SWBT’s “back office” systems (those systems not doessisth

by service SWBT's or competitive LEC representatives, but@esaed only through the systems used by those
representatives). SWBT Ham Aff. at para. 57. SWBT states that Verigate was designed for competing carriers
that want to use the EDI or LEX ordering interfaces, but do not want to develop their own software programs
required for use of DataGate or EDI/CORBA.

®  Like DataGate, SWBT’s EDI/CORBA is an application-to-application interface that supports both resale

services and UNES.According to SWBT, EDI/CORBA for pre-ordering can be integrated with SWBT's EDI
Ordering Gateway. SWBT Application at 823eeSWBT Texas Model Interconnection Agreement Attach. 2 § 2,
Attach 7 88 2,4; SWBT Ham Aff. at paras. 51-70.

1% SORD is the same electronic interface that SWBT's retail service representatives use to create, edit distribute,

and control requests for changes to customer’s services and account records. SORD enables competing carriers to
(continued....)
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(LEX);** or SWBT's EDI Gateway. SWBT reports that, as of the filing date of this application,
seven carriers were using EDI for ordering and another 15 have tentatively scheduled production
in the first quarter of 2008. For those competing LECs that do not choose to utilize an

electronic interface for ordering, SWBT also accepts service requestsibyléacourier, U.S.

Malil, or telephone. Such manually-submitted LSRs would be processed by a SWBT Local
Service Center (LSC) service representafive.

5. Before an actual service order is created in SWBT's systems, the LSR submitted by
a competing carrier through LEX or EDI must pass a set of edits that check for valid data entries
and formats, as well as for agreement between various data*fiddds. SR requesting
unbundled network elements enters through SWBT’s EDI Gateway to Local Access Service
Request (LASR), which edits the LSR for the validity of data and condifiolfishe LSR fails
the LASR edits, LASR electronically returns an error message to the competing LEC via LEX or
the EDI Gateway, and the competing LEC must correct the error and resubmit the Q8&e a
(Continued from previous page)
perform all ordering functions for resold services and unbundled network elements. SWBT Ham Aff. at paras. 85-
88. These functions include certain complex ordering functions for those resold services and unbundled network

elements that EASE, EDI, and LEX cannot hanlile. SORD, however, is a more complex system because it is
not English language-basdd. at para. 87.

' LEX is a graphical user interface (GUI) that is based upon national Ordering and Billing Forum (OBF)/LSR

guidelines. It allows competing LECs to electronically submit requests to SWBT for both local resale service and
UNEs. LEX supports UNE combinations LEX also enables competitive LE@gé¢ove acknowledgments and
notification of error details from SWBT, and to track the status of their orl8eesSWBT Ham Aff. at paras. 74-

99. SWBT provides a list of ordering/provisioning functions and the capabilities available in each systm.

para. 75.

12 SWBT's EDI Gateway provides an electronic interface that conform to the Ordering and Billing

Forum/Telecommunications Interface Forum (OBF/TCIF) national guidelines. It supports the ordering and
provisioning of both resale and UNEs and can be integrated with either DataGate or EDI/CORBA to provide an
integrated preordering and ordering system. Both EDI and LEX support the same types of orders for resale services
and UNEs. For resale services, LEX and EDI enables the competitive LECs to perform conversions, hew connects,
changes of service, disconnects, and suspend order requests. For unbundled network elements, LEX and SWBT'’s
EDI Gateway allows competing carriers to submit conversions, new connects, changes of service, disconnects,
outside moves, and record changes orders for unbundled local loops, interim number portability, number portability
and switch ports. SWBT Ham. Aff. at paras. 90, 96. SWBT states that additional electronic interfaces are
available to order local interconnection trunks, unbundled dedicated transport, and to check the status of service
orders. SWBT Ham Aff. at para. 74.

¥ SeeSWBT Ham Aff. at para. 98.

4 SWBT Ham Aff. at para. 74. SWBT provides a list of ordering/provisioning functions and the capabilities

available in each systentd. at para 75.
*  SWBT Conway Aff. at para. 48.

® SWBT Ham. Aff. at paras. 138, 166-167. SWBT Conway Aff. at para. 48. LASR edits are based on LSR field
entries as required by OBF and SWBT'’s internal business rules. SWBT Ham Aff. at para. 138.

7 SWBT Ham Aff. at para. 138. If the LSR contains a “Super Fatal” error such as a missing “Company Code”

or “Purchase Order Number,” the competing LEC is required to send a new request with cortdctidhe LSR
(continued....)
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service request passes the LASR edits, LASR sends the LSR to FOLD&IRSDecision
Support System (DSS)and to the “Mechanized Order Generator” (MOG) if the order is MOG-
eligible.

6. An LSR is MOG-eligible if SWBT’s systems are supposed to generate a service
order automatically, without manual interventi@riJpon receiving a MOG-eligible order, MOG
performs another series of edits and attempts to create a servic€ dfddOG cannot create a
mechanical service order because of a fatal error, the LASR electronically returns an error
message to the requesting LECAs with a LASR fatal error, the requesting LEC must correct
the error and resend the LSR. If MOG cannot create a service order because of a non-fatal error,
LASR sends the LSR to the MOG error report in FOLDERS and LSR/DSS, and the LSR falls
out for manual processing by an LSC service representative for creation of a manually-generated
reject notice?’

7. If the LSR fails LASR or MOG fatal edits, SWBT returns a reject notification on
LSRs submitted via LEX or EDI. When an LSR falls out because of a SORD error or non-fatal
MOG error, a SWBT local service representative manually inputs a reject notification into LASR
GUI to produce an electronic notification via LEX or EDISWBT sends jeopardy notices to the

(Continued from previous page}

contains a “Fatal Error” the competing LEC can correct the error via a supplemental rédjuést.LSR
containing errors is sent back to the competitive LEC across the same mechanisned¢eivad.r MASTER
TEST PLAN at § 2.2.2.3.

% FOLDERS stores the LSR and displays a MOG indicator if the LSR was also sent to the MOG. FOLDERS is
used by LSC service representatives to view LSRs and reports generated during the processing of competing
carriers’ requests. SWBT Ham. Aff. at para. 168.

1 LSR/DSS is a workload distribution toolilited by the LSC for handling manual processes. SWBT Ham. Aff.

at para. 169.

2 SWBT Ham Aff. at para. 169SeeSWBT Ham Aff., Attachment X-1 for a list 810G-eligible service.

#L SWBT Ham Aff. at para. 140. SWBT states that for LSRs that cannot be mechanically generated, competing

carriers can use SORD, the same system that the LSC service representatives would use on behalf of the competitor
to manually create those orders that are not currbt@e-eligible. SWBT Ham Aff. at para. 143.

2 SWBT Ham. Aff. at para 170. A list of MOGitl errors are listed in the LSOR.

% SWBT Conway Aff. at para. 48. SWBT Ham Aff. at para. 170. If the non-fatal error was caused by the

competing LEC, the LSC service representative manually inputs a reject notification via the LASR GUI. If the
non-fatal error was caused by SWBT'’s internal processes that do not impact competing LEC entries on the LSR,
the LSC service representative will create the service order in EASE (if resale) or in SORD. SWBT Ham Aff. at
para. 170.

** SWBT Ham Aff. at para. 148. SWBT states that it developed a graphical user interface to allow LSC to

electronically return manual rejects as an interim measure until it can move LSR resolvable error detection
capability to LASRId.
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requesting carrier in the same marnier.

8. If the LSR passes all LASR and MOG edits, MOG creates a service order which
is sent to Service Order Retrieval and Distribution (SORD) for proce8s@RD performs
additional edits which may also cause an order to drop out for manual proées€inge an
order successfully flows through SORD, SORD distributes the orders to the appropriate back-
office systent’ Once an order reaches SWBT's back office systems, it is mixed in and processed
along with SWBT retail orderS. When all orders for a request are created and distributed
through SORD, SWBT returns a Firm Order Confirmation (FOC) to the competing’LEC.

9. The FOC contains critical information such as the assigned telephone number and
the date on which the service will be installed. If SWBT is unable to fuffill the order by the date
confirmed on the FOC, it will send either an electronic or manual jeopardy notice to the
competing carriet: Electronic jeopardy notification via LEX or EDI is limited to jeopardy
situations relating to “no facilities availabl&.”In all other jeopardy situations, SWBT will
manually input the jeopardy code into LASR GUI, which then sends an electronic notification to
the competing carrier via LEX or EB1. A manual jeopardy notice is sent for reasons such as

% |d. at para. 152.

% Master Test Plan at § 2.2.2.4 SORD provides the service order distribution and assignment processing and

associated information. SORD also provides the FOC and SOC natification to the competing carrier via LASR or
EDI or LEX, whichever mechanism in which it was receivétl.at § 2.2.2.6

2" When a SORD error prevents SORD from distributing the order, the LSC representative electronically sends a

reject notification to the requesting carrier. SWBT Ham Aff. at para. 147.

% SWBT Ham Aff. at 140-142. SORD has a separate editing process for service orders. Those edits that are

translated and programmed in LASR aM@G as atal edits can also be programmed by the competing carrier
into its own side of the EDI Gateway.

*  SWBT Ham Aff. at para 121.

%9 SWBT Ham Aff. at paras. 141, 144, 154. A typical LSR creates multiple orders. For example, the process to

convert a retail/resale end user to UNE-P requires the creation of three separate orders from the LSR: The “D”
order is issued to disconnect the CRIS billing for either the SWBT end user or the competitive LEC resale
customer; the “C” order is issued to provision the UNE element(s) as the competing carrier specifies on the LSR;
and establishes CABS billing for the UNE element. A CRIS “N” order is issued to keep Directory Listings and
E911 in sync and to migrate those listings to competing @l firm order confirmation (FOC) criteria must

be met before a FOC is returned to the competing carrier. This would include matches on the following fields: the
LSR number, telephone numbers, circuit IDs, or ported numiloers.

3 Conway Aff. at para. 42; Ham Aff. at para. 151.

% Ham. Aff. at para. 151see alsdSouthwestern Bell Accessible Letter—Jeopardy Notification Mapping Update,

No. CLESS00=035 (dated Mar. 12, 1999) (SWBT Mar. 12, 199%:gsible Letter). SWBT implemented this
electronic jeopardy notification process in May 1999.

¥ swBT implemented this manual jeopardy notification process on January 15, 2000. Prior to this time, if a

jeopardy condition occurred after a FOC had been sent back to the competing LEC, SWBT would send a post-FOC
reject to the competing carrier via LASR GUI.
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additional information is needed with respect tot he service address or a SWBT technician
attempting to install the service cannot obtain access to the premises (i.e., no*access).

10.  After an order is successfully entered into SORD, SWBT begins the process of
provisioning the order, or activating the requested service or feature, which may involve assigning
facilities, updating translations in a switch, and dispatching technicians. An order flows from
SORD to the Service Order Analysis and Control (SOAC) system which controls the progress of
service orders through the provisioning process by distributing the service order to other
necessary provisioning systems and updating SORD. From the SOAC, most orders flow
automatically through the assignment systems, including the Loop Facility Assignment and
Control System (LFACS), where the appropriate facilities are assigned or reserved for the order.
Technicians at the central office receive the order and perform any wiring work associated with
the order. Orders that require work performed outside are sent via Trunk Integrated Record
Keeping System (TIRKS) to the Work Force Administration (WFA) systems for dispatch of a
field technician. Once the work for the service order is physically completed, a Service Order
Completion (SOC) natification is sent to the competing cattier.

11. A competing carrier can monitor the status of an order using SWBT's
Provisioning Order Status (POS), which provides a read-only view of the current provisioning
status for pending service ordétsln addition, SWBT ‘s Order Status, a graphical user interface
application available to competing carriers from the SWBT'’s Toolba©rder Status displays
the status of orders relative to the SORD distribution process and enables competing carriers to
check the status of service orders, view a service order, verify that a service order has been
completed, or verify that a pending service order has been pbsté@. Order remains in

¥ Ham Aff. at paras. 151-152; Southwestern Beltéssible Letter—Final Requirements Exception Request for

January 15, 2000 Release at 1 & Attach. 2 (dated Dec. 20, 1999) (SWBT Dec. 20, d@38iple Lettersee

also Southwestern Bell Accessible Letter—Final Requirements for JUh&&i@ase (dated Mar. 31, 1999) (SWBT
Mar. 31, 1999 Acessible Letter). Other manual jeopardy codes include: (1) verify address or provide nearby TN;
(2) account already converted—send cancel; (3) invalid CFA; (4) invalid feature detail; (5) invalid TN; (6) invalid
due date; (7) duplicate LSR; (8) account not eligible for conversion; (9) invalid feature; (10) EU name and TN do
not match; (11) provide driving instructions; (12) duplicate circuit ID; (13) busy cable ID and channel pair.

% SWBT Ham Aff. at para. 159. The completion phase is accomplished mechanically by SORD when all orders

for a request are completed and the SOC criteria are met, including matches for LSR number, telephone numbers,
circuit IDs, or ported numberkd.

% SWBT Ham Aff. at para. 122. POS is a graphical user interface applichat is launched from SWBT’s
toolbar.ld. POS displays thdatus of an order as it relates to the provisioning/dispatching priégteaspara.
123.

37 SWBT Ham Aff. at para. 122. SWBT provides competing carrietess to its OSS systems through its

Toolbar that serves as a single launching point for access to multiple application using a single standard User ID
and passwordld. at para 47. The Toolbar provides for automated software updates over the user’s network
connection.Id.

% SWBT Ham Aff. at para. 115.
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Originating (O) status until the date the order is physically complétedce the work is
physically completed, the order is sent over SORD distribution, which puts the order into
Completion (C) statu.

12. SWBT sends a Service Order Completion notice (“SOC”) when SWBT has
completed the provisioning work associated with an ofd@he SOC is sent to the carrier over
the EDI interface if the order was submitted via EDI, and over the LEX interface if the order was
submitted via LEX. Carriers using EASE for ordering resale services do not receive order
completion notices. While the SOC represents notificatiorptfeadsioninghas been completed,
it is not a notice that the billing systems, or the maintenance and repair systems, have actually
been updated. Indeed, the SOC actually is iseatmtethe order is posted to SWBT's billing
systems, antleforethe maintenance and repair systems are updated to allow the competing LEC
full access.

13. UNE-P Three-Order Process. As explained above, at a certain point in the
ordering process, SWBT transforms a competing carrier’s order (either automatically or
manually) into one or more “service orders” which perform different functions in SWBT’s down-
stream provisioning and billing systems. For most resale services and unbundled network
elements€.g.,an order for a new loop), a single service order is created. SWBT uses a three-
order process, however, for UNE-P migrations: a “D” order, to disconnect and remove the
customer from the retail biling systems; a “C” order, to initiate service and add the customer to a
different billing system; and an “N” order, to migrate the directory aédtilHistings to the
competing LEC? The provisioning function for UNE-P migration orders is performed by the
“D” and “C” orders. SWBT explains that, for its UNE-P provisioning process to perform as
designed, these two orders must proceed in tandem. A “related order” field on each of these
orders is used to keep these orders together. This field is populated automatically on service
orders created mechanically but, for service orders that are typed manually by SWBT personnel
(i.e.,that do not flow through), SWBT personnel must remember to type this field manually.

14. SWBT explains that orders nonetheless become disassociated under two
circumstances. First, SWBT may simply fail to populate the “related order” field on service
orders that are typed manually, causing the “D” and “C” orders to be processed as stand-alone
orders®?® Because the vast majority of UNE-P orders “flow through” SWBT’s systems without

% SWBT Ham Aff. at para. 144.

0 SWBT Ham Aff. at para. 145.

*1 SeeSWBT Ham Aff. at paras. 145 and 159 (the SOC is sent “once the work for the service order is physically

completed”).

*2 SeeSWBT Ham Decl. at para. 193ee als&WBT Ham Reply Aff. at para. 73 (the “D” order “will
disconnect the old service.”).

3 SWBT identified this as the cause for 8 end users losing dial tone while being converted to AT&T UNE-P

service in August and September 1982eSWBT Ham Reply Aff. at para. 71 (for these UNE-P orders, “the
[related field identifiers] were not properly placed on the service order by SWBT’s Local Service Center . . .
representatives after the orders fell out for manual handling.”).
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such manual handling however, we note that few orders run the risk of this mistake. Second,
SWBT's system is designed twerridethe related order field (and thus to disassociate the

orders) if the address on the “C” order is not identical to the address on the “D*ofider.

address on the “C” order is the address provided by the carrier and has passed through edits to
ensure that it is consistent with the PREMIS address databese. The address on the “D” order is
taken from the CRIS address database.

15. There appear to be two different reasons why the “C” and “D” orders would
contain different addresses — neither of which would be detected until the provisioning stage.
First, the discrepancy may stem from a mismatch between the addresses contained in the PREMIS
database and the CRIS database. Competing LECs explain that, for certain orders, they have
found that the address verified by the PREMIS database is not consistent with the address
contained in CRIS. SWBT does not dispute that mismatches exist between its PREMIS and
CRIS databas€$. That SWBT's internal databases contain inconsistencies is not fatal to its
application: we note that database inconsistencies may affect SWBT's retail operations as well.
It is the fact that these inconsistencies result in rejections, delays and service outages, however,
that causes us concern.

16. A second reason for an address mismatch between “D” and “C” orders is that a
carrier may enter the wrong address on its orelgy., @ Elm Street, rather than 44 Elm Street).
This type of mistake will not be detected until the provisioning stagause the mechanized
PREMIS edits only check the address listed on the order, and do not verify that the address
matches the customer’s name and telephone nufnbhile this mistake necessarily would
derive from a competing LEC’s typographical error, we believe that the failure of SWBT's OSS
edits to detect such a mistake places a heavy burden on competing LECs to “pre-edit” their orders
to ensure that they are accurate. Indeed, we note that this type of name/address mismatch would
not be likely to occur on SWBT's retail side. The system used by SWBT for the bulk of its retail
orders, EASE, contains detailed up-front address edits that would detect these name/address
mismatches. We thus disagree with SWBT that competing carriers are to blame for these order

* SWBT reports that over 95% of UNE-P orders submitted electronically via EDI “flow throuh” its ordering

systems without manual handlinGeeg[discussion in Ordering section].

% SeeSWBT Ham Reply Decl. at para. 73 (point7, bulletsge als&SWBT Ham Decl. at para. 198 (“If the end
user address on the LSR [which is placed on the “C” order] does not match the address on the existing records in
the CRIS database, the orders become disassociated.”)

" For example, AT&T notes that the two databases may simply have addresses that are formatted differently

(e.g.,PREMIS lists a street name as “Jackson-Keller Road” and CRIS lists the street without the hyphen as
“Jackson Keller Road”).

*" SeeHam Reply Decl. at para. 73 (“If the service address provided by the competing LEC on the LSR is a valid

addressi[e., is consistent with the PREMIS database], but is different from the service address contained on the
SWBT CSR for the end-useitd., the address obtained from the CRIS database], the C and D orders will have
different addresses.”).

8 SeeWorldCom McMillon/Sivori/Lichtenberg Reply Decl. at para. 26.
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disassociations and resultant service outages.

17. Maintenance and Repair. SWBT provides competing carriers with several options
for requesting maintenance and reporting trouble for resold local services sand unbundled
network elements. If a competing carrier’'s customer experiences service disruptions, the carrier
can call the LOC where a customer service representative enters a trouble report into SWBT’s
Enhanced Customer Report System (ECRS), which interfaces with SWBT’s back-office systems
involved in maintenance and rep&irThe customer service representative then performs a
mechanized line test (MLT) and provides the results to the competing LEC, along with a due date
for service repait’

18. A competing carrier can also create and monitor trouble tickets, access trouble
history for a line, and request/initiate a test of the customer’s circuit by submitting electronic
inquiries through SWBT’s proprietary graphic user interface, Toolbar Trouble Administration
(TBTA),* or through SWBT’s Electronic Bonding Trouble Administration Interface (EBTA), an
application-to-application interfacéThe TBTA electronic interface offers the competing carrier
the same capabilities as SWBT'’s retail ECRS, the system SWBT retail representatives utilize for
maintenance and repair activity. TBTA provides competing carriers with the ability to issue
trouble reports, request and receive MLTs for POTS services and POTS-like UNE combinations
without initiating a trouble report,check status on an opened trouble report, obtain trouble
histories, view a list of open trouble reports, and view a list of closed trouble reports within the
last 120 days® Using the TBTA, a competing carrier can issue a trouble report without manual
intervention2® EBTA offers the same capabilities as ECRS and TBTA, with the exception of

9 SWBT Conway Aff. at para. 69.

% SWBT Conway Aff. at para. 69.

> TBTAis a GUI used by SWBT’s retail business customers and IXCs for maintenance and repair

administration that offers competing carriecsess to SWBT's back office systems. SWBT Ham Aff. at paras.
218-220.

°2  EBTA is an application-to-application interface that the competing carrier can integrate into its own back

office systems. SWBT Ham Aff. at para 218. SWBT states that due to the complexity and the information
technology resource requirements of developing an EBTA, larger competitors are the most likely candidates to
utilize the SWBT EBTA. SWBT Ham Aff. at para. 229.

% SWBT states that the MLT capability is not available for other forms of unbundled network elements

combinations because MLT is capable of testing only POTS and POTS-like combinations. SWBT Ham Aff. at
para. 220.

> SWBT Ham Aff. at para. 219-220. A user of Trouble Administration can test or report trouble on a line on the

same day that the order posts to the Customer Access Billing System (CABS). If a service order has been created
but errors out prior to posting to CABs a competing carrier attempting to test the line using TBTekaléran
“Unauthorized to Access” error message. In this situation, the “CLECHdaktinstructs the carriers to

manually report trouble to the LOQd. at paras. 223-225.

°*  SWBT Ham Aff. at para. 222.
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checking trouble history and viewing the lists of open and closed trouble rép8dsh of these
electronic interfaces flow into SWBT’s back end syst&ms.

19. Billing. In order for competing carriers to bill their customers, SWBT provides
carriers with usage billing information and a process for adjusting or correcting invalid or
incorrect data® SWBT provides competing carriers with a choice of five options for obtaining

*® |d.at para. 219. Currently, EBTA is used by AT&T, WorldCom, and Sprint for interexchanggsaservice

and by WorldCom and Sprint for local service. SWBT Texas | Ham Aff. at para. 230.
" Id. Thus, when a competing carrier issues a trouble report or requests the current status of an existing report,
the trouble ticket or status request will be sent to SWBT’s back office system with no manual intervention by
SWBT. SWBT Ham Aff. at paras. 222, 229.

% SeeSWBT Ham Aff. at para. 234.
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electronic access tdllmg information: Bill Plus™3° EDI for billing;*® Carrier Access Billing
System (CABS); Bill Data Tape (BDT) for UNESBIll Information?” and Usage Extract feédl.
These interfaces can be used to view SWBill'sdocompetitive LECs and specific information
available from these interfaces can also be used by a competing carillgtsterd user

> Bill Plus™ is an electronic telephone hill that provides a competing carrier with the same information

contained on its paper bill. Bill Plus’'s™ various reporting options allow carriers with the capability to analyze its
billing data. In addition, a carrier can extract the billing data to their internal sysBraSWBT Ham Aff. at
para. 236.

® EDI for billing is an interface that enables competing carriersdeive their resale serviceflibg data in an

industry standard electronic format. The billing data consists of the same information that appears on the
competing carrier's paper bill for resale service. SWBT Ham Aff. at para. 238.

®L Bill Data Tape provides to competing carriers, in an electronic format from SWBT’s CABs database, the same

information that would appear on the competing carrier’s paper bill for unbundled net work elements. The data is
offered electronically via direct connection, on tape, on floppy disks, or on microfiche. SWBT Ham Aff. at para.
242.

°2 " Bill Information is a graphical user interface available from SWBT’s Toolbar platform that allows competing

carriers to view billing data and other information regarding a competing carrier’s resale services or unbundled
network elements. SWBT Ham Aff. at para 243.

®8  Usage Extract is a process by which a competing carrier can receive its usiiye seessages on a daily
basis for resale services or unbundled network elements.
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customer$! In addition, SWBT makes available to competing carriers that are reselling SWBT
products or services, its Customer Record Information System (CRIS), the system SWBT uses to
bill its own retail products to residential and business customers and create bills for competitive

LECs® Competing carriers can also utilize CRIS to bill a few UNE-related services such as
Interim Number Portability and operator-handled calls.

®*  SWBT Ham Aff. at para 234.

®  SeeAff. of John A. Locus, App. A-4, Tab 4.
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CONCURRING STATEMENT OF COMMISSIONER HAROLD W.
FURCHTGOTT-ROTH

In the Matter of Application by SBC Communications Inc., Southwestern Bell Telephone
Company, and Southwestern Bell Communications Services, Inc.
d/b/a Southwestern Bell Long Distance
Pursuant to Section 271 of the Telecommunications Act of 1996
To Provide In-Region, InterLATA Services in TexaS Docket No. 00-65

| concur in the decision to grant this application by Southwestern Bell Telephone
Company (SWBT) to provide in-region, inter-LATA services in the State of Texas. | write
separately, however, in order to apply my understanding of the statute.

Application of Sections 251, 252, and 271

As | explained in the decision on Bell Atlantic’s application to offer long distance service
in New York, the relationship between the regulatory approval process under section 271 and the
procedures regarding private interconnection agreements established by sections 251 and 252 is a
critical one. Unfortunately, the Commission has not paid close attention to this relationship, and
its failure to do so has caused the section 271 review process to morph into something quite
different from the original statutory plan. The process has turned into a general federal regulatory
scheme, instead of tracking the contract-based, State-centric model of sections 251, 252, and 271.
See generalloncurring Statement of Commissioner Harold W. Furchtgott-Rotine Matter
of Application by Bell Atlantic New York for Authorization Under Section 271 of the
Communications Act to Provide In-Region, InterLATA Service in the State of NewZ¥ork
Docket No. 99-295 (rel. Dec. 22, 1999N€éw York Stateméeit

| will briefly reiterate those points that pertain to my analysis hEnest, the text of
section 271 makes clear that the relevant universe of BOC conduct to be tested in a “Track A”
application is not its commercial performance generally, as the Order supposes, buitrientulf
of specific interconnection agreements:

With respect to a BOC that "is providing access and interconnection pursuant to one or
more agreements described in paragraph (1)(A)," as heresutcsdccess and
interconnection [that must] meet[] the requirements of* the competitive

checklist.Id. section 271(c)(2)(A) (emphasis addedinifarly, the statute defines the
Commission’s administrative task under Track A as determining whether the petitioning
BOC "with respect to access and interconnection provided pursuant to

subsection c(1)(A) has fully implemented the checklist.'section 271(d)(3)(A)(i).

New York Statemeat para. 6.

Secondin analyzing the RBOC's fulfillment of the checklist under its approved
interconnection agreements, one should consider the existence of complaints to enforce those
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agreements filed by interconnecting parties with the State Commission. If CLECs are receiving
seriously inadequate service under those agreements, one would expect to see them invoke the
rights and remedies guaranteed to them by sections 251 and 252, including the right to arbitration
and federal court review. Accordingly, it has seemed to me that

the most probative evidence of compliance with the checklist — perhaps even prima facie
proof -- is the absence of disputes arising under section 252 contracts. Conversely, the
best evidence of noncompliance is the presence of such disputes. Record documentation of
these disputes, such as complaints filed with State Commissions pursuant to section 252,
would only strengthen that showing.

Id. at para. 23.

In sum, the best case for noncompliance with section 271 under Track A is to be made by
parties: (1) with approved interconnection agreements described in section 271(c)(1)(A); (2) who
legitimately allege that the RBOC is not providing them service pursuant to the actual terms and
conditions of those agreements; and (3) who have pursued those alleged violations with State
Commissions pursuant to section 252.

On this record, we have evidence that approaches, but does not meet, this standard.
Covad Communications, which opposes the instant application, receives interconnection and
access from SWBT pursuant to a final, “Track A” interconnection agreement that was arbitrated
and approved under section 252. And that agreement appears to provide for the non-
discriminatory provisioning of x-DSL capable loops to Cov&eeEx Parte Submission of
Covad Communications (June 27, 2000) (attaching interconnection agreement on DSL). So far,
SO good.

That interconnection agreement, however, was not finalized and operative until February
of this year. Although Covad points to findings by Texas arbitrators related to discriminatory
provisioning of loops by SWBT, those findings weie made in the context of a controversy
arising under a section 252 contract — that is, in a dispute over the adequacy of SWBT'’s service
under the terms of an existing interconnection agreement. Rather, they were made in the context
of a petition for arbitration to establish an interconnection agreement and terms thereunder with
SWBT. Covad never alleged a breach of performance under a Track A agreement, at the State
Commission or anywhere else, and the arbitrators’ findings do not go to SWBT’s actual
performance of an agreement but to the proper drafting of a future agreement. Such findings,
then, are not probative of a failure to provide access and interconnection pursuant to a Track A
agreement.

! Indeed, the arbitration award relied upon so heavily by Covad as evidence of actual discrimination in violation

of section 251 and 271 is captioned “Petition of Rhythms Links, Inc. for Arbitration to Establish an
Interconnection Agreement with Southwestern Bell Telephone Company and Petition of Dieca Communications,
Inc. d/b/a Covad Communications Company for Arbitration of Interconnection Rates, Terms, Conditions, and
Related Arrangements with Southwestern Bell Telephone Company.”
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AT&T, which also takes service from SWBT under an approved interconnection
agreement, also opposes the grant of this application. It argues in this proceeding that SWBT is,
in various ways, violating the terms and conditions of its interconnection agrec®esiix Parte
Submission of AT&T (June 23, 2000). For example, AT&T says that SWBT isndiisating
against it in the provision of unbundled, DSL-capable loops obtained as part of the UNE-
platform, and that this conduct violates the non-discrimination and other provisions of their
agreement and section 25%ee idat page 2 (citing section 55.1 of agreement, providing that
“[a]t the request of AT&T and pursuant to the requirements of the Act, SWBT will offer . . .
Network Elements to AT&T on an unbundled basis on rates, terms, and conditions set forth in
this Agreement that are just, reasonable, and non-discriminatory”). Thus, AT&T well
demonstrated that the conduct that it alleges as a problem under section 271 is conduct to which
its interconnection agreement directly speaks. Again, so far so good.

What AT&T has not done, however, is adduce evidence that it has sought enforcement of
its contractual right to nondiscrimination with the State Commission. Like Covad, it has
participated in hearings regarding the content of new, not-yet-entered-into interconnection
agreementsSeeAT&T Ex Parte Submission (June 27, 2000). But the record does not reflect
that AT&T has ever asserted that SWBT'’s provision of access and interconnection under an
operative agreement was in breach. As with respect to Covad, there is no showing here that
AT&T has ever attempted to enforce its contractual rights.

As noted above, CLEC action to enforce an alleged breach of an interconnection
agreement is evidence of significantly inadequate provisioning of access and interconnection under
section 252 contracts, which, as | read section 271, is the relevant universe of access and
interconnection Accordingly, while both Covad and AT&T make legitimate points here, | still
“view with skepticism assertions of inadequate BOC performance lodged for the first time in the
section 271 approval process.” Concurring Stateniaw, York Order That is what we have
with respect to both Covad and AT&T, and | thus find no record evidence of failure by SWBT to
perform as required under the terms of section 252 contracts.

SBC/Ameritech Merger Conditions

As | stated at the time of the Commission’s approval of SBC and Ameritech’s application
to transfer licenses and authorizations under sections 309 and 214 of the Communications Act, |
believe that some of the conditions applied to the license transfer conflict with specific sections of
the Act. In particular, | believe that

of especial legal concern are those related to carrier-to-carrier promotions. These
conditions limit the number of services and facilities that may be offered to competitive

local exchange carriers (CLECs) on a promotional basis. Once the caps are reached, some
CLECs will be unable to obtain the same promotional deals as other CLECs. Quite simply,
carrier-to-carrier promotions will not be available on an equal basis to all requesting
carriers. In this way, then, the conditions violate the "nondiscriminatasss"
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requirement of section 251(c)(3), as well as the resale nomadisation requirement of
251(c)(4)(B).

Moreover, the caps directly conflict with the "pick-and-choose" provision of section 252.
Section 252(i) requires incumbent LECs to "make available [to a CLEC] any . . . service,
or network element” provided to any other CLEC "upon the same terms and conditions,"
regardless of the level of offering to others. For the reasons given above, the guarantee of
that section will be unfulfiled as a result of the caps.

Apart from the caps themselves, the underlying discounts on loop rates also offend
sections 252(i) and 251(c)(3). These discountsidig@ate among CLECs -- in terms of
prices and offerings -- by creating a situation in which a CLEC that uses an ILEC's
unbundled switch gets one rate for the loop, but a CLEC that uses its own switch gets a
discount on the very same loop.

Separate Statement of Commissioner Harold W. Furchtgott-Roth, Concurring in Part and
Dissenting in Partn re Applications of Ameritech Corp., Transferor, and SBC Communications
Inc., TransfereeCC Docket No. 98-141 (rel. Oct. 8, 1999).

| personally solicited further comment on the effect of these merger conditions on
SWBT's section 271 applicatiorSeeSeparate Statement of Commissioner Harold W.
Furchtgott-Roth|n the Matter of Application by SBC Communications Inc., Southwestern Bell
Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern
Bell Long Distance Pursuant to Section 271 of the
Telecommunications Act of 1996 To Provide In-Region, InterLATA Services In Téxas
Docket No. 00-4 (rel. April 6, 2000).

Some parties addressed this issBeeComments of AT&T at 62-64. As | review the
record, no party submitted information revelatory of the actual effects of the loop discounts
required in the Commission’s merger Order. Specifically, the record is ambiguous as to whether
the cap has been reached or not; and if the cap has not been reached, then jnicatitscis,
at this point in time, just a theoretical possibility. If, in future long distance applications, a party
can show that the cap has been reached and differential prices are actually being charged, this
issue would be live and | would be most willing to pursue it further. At this point, however, the
record does not support it.

Because | believe that SBWT is providing access and interconnection pursuant to Track A
agreements as required by those contracts, which in turn incorporate rights available to CLECs
under sections 251 and 252, | concur in the grant of its application to offer long distance service
in Texas.



