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ORDER ON MASSACHUSETTS PAYPHONE ASSOO ATION, INC.'S
MOTI ON FOR RECONSI DERATI ON AND
EXTENSI ON G- JUDI G AL APPEAL PERI D

| NTRODUCTI ON

On February 2, 1994, pursuant to 220 CMR 88 1.11(10) and
(11), the Massachusetts Payphone Association, Inc. ("MPA') filed
with the Departnment of Public Wilities ("Departnment”) a notion
for (1) reconsideration of that part of the Departnent's Oder in

New Engl and Tel ephone Conpany , D.P. U 93-125 ("Order"), issued on

January 13, 1994, relating to Drectory Assistance ("DA') charges
i nposed on pay-tel ephone service providers by New Engl and

Tel ephone and Tel egraph Conpany ("NET" or "Conpany"); and (2) an
extension of the judicial appeal period ("Mtion"). On February
9, 1994, NET filed a Response in opposition to MPA's Mtion. n
February 18, 1994, MPA filed a notion to supplenent its Mtion
for Reconsideration, and its Supplenment. On February 22, 1994,
NET filed a Letter in Qoposition to MPA's notion to suppl enment .
Not wi t hst andi ng NET' s opposition, on February 25, 1994, the
Hearing O ficer granted MPA's notion to suppl enent and gave NET
an opportunity to submt a reply to MPA's Suppl ement. NET chose
not to submt a further reply, instead allowing its February 22,
1994 Letter in Qoposition to serve as its reply.

Inits Oder, the Departnent rejected MPA's request to
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elimnate NET's DA charges to pay-tel ephone service providers, 1
because "MPA ha[d] not presented any new evi dence sufficient to
cause the Departnment to reverse its well-established policy."

O der at 51. The Departnment noted that "the issue of charging
for DA and recovery of DA charges from pay-tel ephones by
conpani es other than NET ..." had been consistently raised by
pay-t el ephone service providers in Departnent proceedi ngs since
1989, and in each case the Departnent has declined to change its
previ ous determ nati ons. Id. Notwithstanding its decision to
maintain its policy requiring that pay-tel ephone service
providers pay for the cost of DA fromtheir PALs, the Depart nent
approved NET's proposal to institute a flat nonthly rate of $5.07
per PAL for DA to protect PAL subscribers from"unnecessary DA
charges that result fromthe i nappropriate use of free DA service

from pay-t el ephone service providers.” |d. at 51-52. 2

! Pay-t el ephone service providers obtain access to NET' s
networ k by subscribing to NET's public access |ine ("PAL")
service. Qurrently, NET charges pay-tel ephone service
providers a tariffed rate of $0.34 per DA call nade froma
PAL, excluding a statutory 10-call all owance.

2 The Conpany derived the flat rate of $5.07 per PAL per nonth
by taking the average nunber of billable DA calls per PAL
per nmonth in excess of the ten-call statutory all owance
(iL.e., 14.9 calls) and multiplying that nunber by the
tariffed rate of $0.34 per direct-dialed DA call
(NET Reply Brief at n.29). In addition, the Departnent
ordered NET to include in its conpliance tariff |anguage
indicating that the flat nonthly DA charge wll be revi ewed
and updat ed each year in January to reflect actual DA use

(continued...)
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1. POSITIONS OF THE PARTI ES

A MA

MPA nmai ntains that the record in this proceedi ng contains
nore than adequate evidence for the Departnent to concl ude that
its current policy of requiring NET to charge pay-tel ephone
service providers for DAis "unfairly discrimnatory and
anti conpetitive" (Mtion at 2). MPA points to certain evidence
in the record as well as argunments contained inits initial and
reply briefs, and its Mtion ( id. at 3). For exanple, MPA clains
that the Conpany's costs of providing DA to its payphone
customers are subsidized by nore than $3.6 mllion per year, and
PAL subscribers are bearing a portion of that subsidy ( id.
at 2-3). Moreover, MPA contends that contrary to the
Departnent's "assertion” in the Oder that NET's nonthly vol une
credit offsets the potential anticonpetitive effects associ ated
with the wholesale/retail relationship between NET and

pay-t el ephone service providers, 2 the volune credit does not

(...continued)
fromPAL | ocations. Oder at 52.

8 Because pay-tel ephone service providers are conpetitors of
NET i n providing pay-tel ephone service and in recognition of
the disparity that exists between the rates that
pay-t el ephone service providers nust pay to NET and the
rates NET charges itself for pay-tel ephone service, the
Departnent found in D.P.U 89-300 that an adequate |evel of
conm ssi on paynents to pay-tel ephone service providers was

(continued...)
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"'solve[]' the DA charge burden" ( id. at 3). Finally, MA
descri bes the Departnent's analysis on the DA charging i ssue as
"conclusory,"” and argues that in its Oder the Departnent failed
to address the evidence and argunents presented by MPA (Mtion
at 2). ¢

If the Department declines to elimnate DA charges for
pay-t el ephone service providers, MPA asserts that the Depart nent
shoul d neverthel ess revise its methodol ogy for determning the
new flat nmonthly rate ( 1d. at 4). MPA clains that the
Departnent’'s "anal ogy" to the nethodol ogy used in setting
residential premumrates "is inappropriate here, where there are
clear conpetitive inplications" ( id.). MPA states that because
of such conpetitive inplications and consistent with "the goal s
of the Departnent's orders approving conpetition and governi ng
the transitional rate process," the Departnent should require NET

to use the marginal cost of DA calls, rather than the tariff rate

(...continued)
needed to offset the potential anticonpetitive effects of
t he whol esal e/retail rate relationship. NET, D.P.U 89-300,

at 271 (1990). Therefore, the Departnent ordered NET to

provide all Department-certified pay-tel ephone service

providers a credit of 20 percent off the total nonthly

billed amount for each pay tel ephone that generates nonthly

revenue for NET of $100.00 or nore. Id. at 273-274.
Because of the reductions to business use rates, the Departnment
in DP.U 92-100 reduced to $75.00 the nonthly revenue threshol d.
NET, D P.U 92-100, at 54 (1992).

4 Thus, MPA seens to argue that the Departnent’'s DA deci sion
was unsupported ( see Mtion at 2.).
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of $0.34 per call, to calculate the flat nonthly rate ( id. at 6).
MPA mai ntains that the nmarginal cost of a direct-dialed DA cal
($.1634) multiplied by 11.2 calls ( i.e., the nonthly average
nunber of billable DA calls on PALs) produces a nonthly flat rate

of $1.83 per nonth per PAL ( id., citing Exhs. MPA-10, 13).

Wth regard to its Mdtion for extending the judicial appeal
period, MPA argues that there is good cause for an extension of
twenty days after the Departnment rules on MPA's Motion ( id.
at 7). MPA contends that it should not have to sacrifice its
right to appeal the Departnment's O der for having first sought to
"exhaust[] its prescribed admnistrative renedi es" ( id.).

B. NET

NET contends that MPA has failed to satisfy the Departnent's
standard for reconsideration because it has (1) presented no new
evi dence whi ch woul d warrant reconsideration; and (2) not shown
how the Departnent failed to consider existing evidence through
either mstake or inadvertence (NET Response at 2-3). NET also
clains that the Departnent's decision with regard to DA charges
for pay-tel ephone service providers is "reasonable and fully
supported by the record evidence" ( id. at 1).

The Conpany notes that MPAin its Mtion has reargued the
sanme issues raised by MPAin the instant proceeding and pri or
transitional filings -- that is, that pay-tel ephone service

provi ders should not have to pay the cost of DA calls placed from
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their coin operated pay tel ephones ( 1d. at 3). NET states that
the Departnent has consistently rejected this argunent in prior
transitional filings, and, according to NET, since no "new or
conpel | i ng" evidence was presented in this case or in MPA' s

notion, the Departnment "acted with reasoned consistency” in again
rejecting MPA's request ( id.). The Conpany al so asserts that the
fact that the Departnment did not restate in detail the basis for
sustaining its DA policy inits Oder would not deemthe
Department's deci sion unsupported ( 1d. at 4). Furthernore, NET
contends that the Departnent did nmake adequate findings to

support its DA decision, as well as relying on prior decisions,
such as D.P.U 91-30 and D. P.U 92-100, that have addressed the

sanme issue ( id., citing Mssachusetts El ectric Conpany v.

Departnment of Public Wilities , 381 NE 2d 325, 330 (1978)).

Wth regard to MPA's cl ai mof subsidization by PAL
subscribers, NET contends that its DA charges to pay-tel ephone
service providers "appropriately charge[] the cost-causers for
their use of DA" ( id. at 5). The Conpany argues that the $3.6
mllion figure reported by MPAis the result of the Departnent's
effort to balance its regulatory goals of economc efficiency,
fairness, and rate continuity -- thus, coin-rates are not yet at
the target level ( id.).

NET nmai ntains that MPA's argunents regardi ng the Conpany's

flat nmonthly DA charge are "erroneous"” ( i1d. at 6). NET states
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that the Departnent's requirement that NET update annual ly the
aver age DA usage characteristics fromPAL's is reasonabl e and
appropriate, and is consistent with the Departnent's treatnent of
Resi dence Premum Services ( id. at 6-7). The Conpany al so
contends that, contrary to MPA's assertion, the Conpany used the
correct average nunber of calls for purposes of calculating the
nmonthly DA charge for PALs -- a figure that appropriately took
into consideration the average DA call allowance from PALs ( id.
at 7). Finally, NET states that MPA's clai mthat the Conpany
shoul d use the margi nal cost of DA calls, rather than the $0. 34
tariffed rate, is "unfounded and ... a relitigation of issues"
(id. at 8). NET asserts that the Departnment has repeatedly
rejected argunments by pay-tel ephone service providers that their

charges shoul d be based on narginal costs ( id. at 9, citing NET,

D.P.U 89-300, at 271-272). According to NET, the Departnent has
recogni zed that these rates nust be set above marginal cost to
recover overall enbedded costs, and, therefore, such rates are
just and reasonable ( id. at 9).

NET did not address MPA's request for an extension of the
judicial appeal period.

[11. STANDARD OF REVI EW

A Reconsi derati on

The Departnent's policy on reconsideration is well settl ed.

Reconsi deration of previously decided issues is granted only when
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extraordi nary circunstances dictate that we take a fresh | ook at
the record for the express purpose of substantively nodifying a

deci sion after review and deli berati on. Bost on Edi son _Conpany

D.P.U 90-270-A at 2-3 (1991); Essex County Gas Conpany ,

D.P.U 87-59-A at 2 (1988); Vestern Massachusetts El ectric

Gonpany , D.P.U 85-270-C at 12-13 (1987); Hut chi nson Wt er

Conpany, D.P.U. 85-194-B at 1 (1986).

A notion for reconsideration should bring to |ight
previously unknown or undi sclosed facts that woul d have a
significant inpact upon the decision already rendered. It shoul d
not attenpt to reargue i ssues considered and decided in the nmain

case. Boston Edison Conpany , D P.U 90-270-A at 3 (1991);

Western Massachusetts H ectric Conpany , D.P.U 84-25-A at 6-7

(1984); Boston Edison Gonpany , D P.U 1720-B at 12 (1984);

H ngham Water Conpany , D.P.U 1590-A at 5-6 (1984); Bost on Edi son

Gonpany , D.P.U 1350-A at 4 (1983); Trai lways of New Engl and,

Inc. , D.P.U 20017, at 2 (1979); Cape Cod Gas Gonpany , D P.U.

19665-A at 3 (1979). ° Aternatively, a notion for
reconsi derati on may be based on the argunent that the

Department's treatnment of an issue was the result of m stake or

5 The Departnent has deni ed reconsi derati on when the request
rests on an issue or updated information presented for the
first time in the notion for reconsideration. See generally

West ern Massachusetts EH ectric Gonpany , D.P.U. 85-270-C at
18-20 (1987); Western Massachusetts Electric Gonpany , D P. U
86- 280- A at 16-18 (1987).
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i nadvert ence. Massachusetts Hectric Conpany , D P. U 90-261-B

at 7 (1991); New Engl and Tel ephone and Tel egraph Gonpany , D.P. U

86-33-J at 2 (1989), «citing Wstern Union Tel egraph Gonpany

D.P.U 84-119-B (1985).

B. Ext ensi on of Judicial Appeal Period

GL. c. 25, 8 5 provides that an appeal of a Depart nent
final order nust be filed with the Departnent no |ater than
twenty days after the party has been served a copy of the order
"or within such further tine as the Comm ssion may al |l ow upon
request filed prior to the expiration of the twenty days after

the date of service of said ... order." Nunnal ly d/b/a

L & REnterprises , DP.U 92-34-A at 2 (1993). The Departnent's

Procedural Rules state that "reasonabl e extensions shall be
granted upon a show ng of good cause.”" 220 CMR § 1.11(11).

Good cause is a general standard for granting equitable relief

t hat appears throughout the Departnent's Procedural Rules. Id. ,
citing 220 CMR 88 1.00 et seq. (footnote omtted). In

Nunnally , supra, the Departnent reiterated that:

Good cause is a relative termand it depends on the
circunstances of an individual case. (ood cause is
determned in the context of any underlying statutory
or regulatory requirenent, and is based on a bal anci ng
of the public interest, the interest of the party
seeki ng an exception, and the interests of any other
affected party.

Id. at 3, citing Boston Edi son Conpany , D.P.U 90-335-A at 4
(1992).
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In the context of a request to extend the appeal period
filed contenporaneously with a notion for reconsideration, the
nmere filing of such a notion for reconsideration does not
constitute good cause for an extension of the appeal period,
"notw t hstandi ng the common practice of the Departnent to grant
such notions when acconpani ed by a notion to reconsi der

Fall Rver Gas Gonpany , D.P.U 89-199-A at 7 (1989) (citation

omtted).

V. ANALYSI S AND FI NDI NGS

A Mbtion for Reconsideration

VW find that MPA's Mbdtion has not nmet the Departnent's
standard for reconsideration.

Wth regard to the Departnent's first ground for
reconsi derati on, MPA's Mdition does not present previously unknown
or undi scl osed facts that woul d have a significant inpact upon

the decision already rendered. °® First, we note that in reaching

6 MPA al so seens to argue that the Departnent's deci sion on DA
chargi ng was unsupported ( see Mdition at 2). This contention
is unfounded. It was not necessary to address MPA' s
evi dence and argunents poi nt-by-poi nt because we found t hat
MPA had not presented any new evidence than proffered in
previous cases sufficient to justify a change in the
Departnent's wel | -establ i shed policy. Therefore, that
finding, when taken together with the Departnent's citations
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our decision not to elimnate DA charging for pay-tel ephone
service providers, we fully considered the evidence and argunents
made by MPA and other parties. MPA prinmarily presented evi dence
to support its contention that DA charging is unfairly
discrimnatory and anticonpetitive. However, as in prior cases
where this issue was raised, we found in this proceeding that MPA
had not presented sufficient evidence to warrant a change in the
Departnment's DA policy. Oder at 51; see D.P.U 91-30, at 85
D.P.U 92-100, at 55.

Second, as concerns our decision approving NET' s met hodol ogy
for calculating the flat nonthly DA rate, we note that we fully
consi dered the record evidence and argunments of the parties,

i ncluding MPA, and found that NET s proposal was reasonabl e and
consi stent with the nethodol ogy approved by the Departnent for
devel oping target rates for residence prem um exchange servi ces.
Oder at 51. Such a finding is an inplicit recognition that the
evi dence and argunents in support of MPA's position were |ess
per suasi ve.

Wth regard to the Departnent's other ground for
reconsi derati on, MPA does not contend that the Departnent's

decision to maintain DA charging and to approve NET s met hodol ogy

of the analysis and findings in D.P.U 91-30 and D. P. U
92-100 on the same issue, provides nore than adequate
support for our decision.
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for calculating the flat nonthly DA rate resulted from m stake or
i nadvertence, as those terns have been defined in Departnent case

| aw. See Massachusetts E ectric Conmpany , D.P.U. 90-261-B at 7

(1991); NET, D.P.U. 86-33-J at 2 (1989). Mbreover, such an
assertion would be incorrect. It was not by m stake or

i nadvertence that we reached these decisions. Rather, the record
evi dence supported a determnation to continue the Departnent's
policy of requiring NET to charge pay-tel ephone providers for the
cost of DA and supported a finding that NET' s met hodol ogy for
calculating the flat nonthly DA rate was reasonabl e.

In summary, sinply claimng that the Departnent nmade an
incorrect decision without explicit reference to the Departnent's
standard of review is inadequate ground for reconsideration. The
Departnment has consistently held that it will not entertain
reargunent on issues already considered and determned in a
proceedi ng. Accordingly, we hereby deny MPA's Mtion for
Reconsi derati on.

B. Motion for Extension of Judicial Appeal Period

MPA filed its request for a twenty-day extension of the
judicial appeal period on the |ast day of the appeal period. No
parties to the case, including NET, filed responses to the
not i on.

The filing of a notion for extension of the judicial appeal

period serves to toll the appeal period until the Departnent
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rules on the notion. Nunnally , supra at n.6 (citations omtted).

However, it does not automatically ensure that the Departnent
will "reset the clock” by granting an extension. For an

extension to be granted, the Departnent nust find that there is

good cause. As we heldin Fall Rver Gas Conpany , supra, the
filing of a contenporaneous notion for reconsideration does not,
by itself, constitute good cause for an extension of the appeal
period. MPA s argunents in support of its notion for an
extension suffer fromthe sane deficiency that we noted in the

Fall Rver Gas case. However, in applying the bal ancing test set

forth in Boston Edi son Conpany , D.P.U. 90-335-A supra, we find

that since no party objected to MPA's request for an extension,
and consistent with the public interest in tinely judicial review
and finality of Departnent decisions, we will grant MPA a

seven- day extension. See Nunnally, supra.

V. QROER
Accordingly, after due consideration, it is hereby
ORDERED: That the Mdtion for Reconsideration of the
Massachusetts Payphone Association, Inc., filed with the
Department on February 2, 1994, is denied; and it is

FURTHER CRDERED : That the Mdtion of the Massachusetts

Payphone Association, Inc. filed with the Departnment on February

2, 1994, to extend the judicial appeal period pertaining to the
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Departnent's January 13, 1994 O der, be and hereby is denied in
part and granted in part; and it is

FURTHER CRDERED : That, pursuant to GL. c. 25, 8 5, the

time within which the Massachusetts Payphone Associ ation, |nc.
may appeal the Order in this case dated January 13, 1994, is
extended until seven days fromthe date of this Oder.

By O der of the Departnent,



