D.P.U 93-211

Application of MFS Intel enet of Massachusetts,
159, for a certificate of public
conveni ence and necessity to operate as a resal e, val ue-added, or
i nt erexchange common carrier within the Commonweal th of

provisions of GL. c.

Massachusetts.

I nc.,

APPEARANCE:

Dana Frix, Esq.
Andrew D. Lipman, Esq.
Swidler & Berlin, Chartered
3000 K Street, NW
Suite 300
Washi ngton, D.C 20007

FOR M-S | NTELENET CF

MASSACHUSETTS, | NC.

Appl i cant

under the



D.P.U 93-211 Page 1

| NTRODUCTI ON

On Decenber 7, 1993, pursuant to GL. c. 159, M-S Intel enet
of Massachusetts, Inc. ("Applicant”) filed an application with
the Departnent of Public Wilities ("Departnent") for a
certificate of public convenience and necessity ("certificate")
to operate as a resal e, val ue-added, or interexchange common
carrier within the Coomonweal th of Massachusetts. The
application was docketed as D.P.U 93-211. Pursuant to notice
duly issued, interested persons were afforded an opportunity to
submt comments, objections, or requests for a hearing. n
January 28, 1994, New Engl and Tel ephone and Tel egraph Conpany
("NET") filed comrents indicating that it did not object to the
Applicant's filing. No other comments were filed. n
February 9, 1994, the Applicant responded to 26 infornation
requests issued by the Departnent (DPU IR 1-1 through 26).

The Applicant is a Del aware corporation, with its principal
pl ace of business in Jersey Gty, New Jersey (Appl. at 1). The

Appl i cant proposes to offer |ocal exchange and intralLATA tol

servi ces to business custoners (Appl., At. 2). 1 The Appli cant
intends to provide resold | ocal exchange access |i nes, 2 incl udi ng
1 | nter LATA traffic would be routed to an interexchange

carrier (DPU IR 1-1).

2 The Applicant proposes to offer resold |ocal exchange access
lines by utilizing its own switch and transm ssion
(continued. . .)
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private branch exchange ("PBX') trunks, key systemlines, and
direct innward dialing service (Appl., Att. 7). The Applicant

al so proposes to offer 800 service, operator services and
ancillary |l ocal telecommnications services 2 to presubscribed
busi ness custoners in Massachusetts (Appl., Att. 2). Inlimted
instances, the Applicant will also offer alternative operator
services ("ACS') at payphone locations ( id., Appl. at 7; DPUIR
1-5). 4

1. STANDARD OF REVI EW

I n approving an application for a certificate, the
Departmment nust find that an applicant possesses the nanageri al,
technical, and financial ability to provide the proposed service,

and that there is a public need for the proposed service.

2(...continued)

termnating equipnent in conjunction wth transm ssion

facilities leased fromthe Applicant's affiliate,

MFS-MeCourt, Inc., and/or from NET (DPU IR 1-1; 1-3). The
Applicant proposes to connect its switch to the public swtched
network by utilizing NET's Flexpath D gital PBX Service
("Flexpath") (id.). Flexpath would provide the Applicant wth
primary dial tone and |ocal exchange telephone nunbers for the
access lines it will offer to its custonmers (id.).

3 This category would include, for exanple, directory
assi stance, directory listings, call waiting, call
forwarding, and conference calling services (DPU IR 1-1;

1-2).

4 The Applicant wll route "0O-" calls directly to NET for
handling and conpletion (DPU IR 1-5). Al other operator
services, i.e., "O+" calls, wll be branded, billed, and

rated by the Applicant (id.).
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Satellite Business Systens , D P.U 84-125 (1984); Al lnet

GComuni cations Services, Inc. , D P.U 84-177 (1985).

[T, ANALYSI S AND FI NDI NGS

A Certification

Based on the verified application and related material s
filed, the Departnent finds that the Applicant is financially,
managerially, and technically qualified to provide
t el ecommuni cati ons services in Massachusetts. As to the issue of
public need, the Department has previously found that it is in
the public interest to allow conpetition in Massachusetts.

| nt ral ATA Gonpetition , DP.U 1731 (1985). 1In both M

Tel ecommuni cations Corporation , D P.U 1655 (1984) and GIE Sprint

GComuni cations Corporation , D P.U 84-12 (1984), the Departnent

determned that intrastate interLATA conpetition provides
substantial benefits to the public in Massachusetts. In
addition, the Departnent further recogni zed that the presence of
conpetition in the tel ecormuni cati ons narket affords
Massachusetts consunmers a w der variety of service offerings and
provi des increased incentive for just and reasonabl e pricing.

First Phone, Inc. , D P. U 1581 (1984); U.S Telephone, Inc. ,

D.P.U 85-46 (1985). Therefore, the Departnent finds that the
publ i c conveni ence and necessity will be served by the approval

of the application for certification as an intrastate carrier.
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Qur determnation of public need and the resultant
certification of the Applicant is based on the prom se of the
benefits of ACS price conpetition devel oping and flowing to end
users. The Departrment notes that should we find in the future
that such advantages of conpetition do not nmaterialize, we
reserve the right to reconsider the issue of public need as
conditions in the Applicant's provision and pricing of its

services may warrant. International Tel echarge, Inc.

D.P.U 87-72/88-72, at 9 (1988) (" LTL").

B. Degree of Requl ation

Because of the Applicant's proposal to provide ACS, it is
appropriate to discuss the degree of regulation applicable. 1In

| nt ral ATA Conpetition , supra, the Departnent adopted a

dom nant/ nondom nant regul atory franmework for the intrastate
mar ket in Massachusetts. In that Order, we found all
i nt erexchange carriers other than AT&T Communi cations of New
Engl and, Inc. ("AT&T") to be nondom nant carriers in the
i nt er LATA mar ket . Id. at 63. W also found only AT&T and NET to
be domnant carriers in the intraLATA narket. Id. at 67-69;
AT&T, D.P.U 90-133 (1991).

In addition, the Departnment has found that ACS conpani es may
be dom nant carriers when they provide service to captive
custoners, i.e., end users unable to choose an alternative source

of service at certain locations such as hotels, notels, hospitals
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and pay t el ephones. | TI, supra; IMR Telecom, D P.U 89-212

(1990); FEiberline Network Communi cations Limted Partnership :

D. P. U 90-28/46 (1990).

In determning that ACS conpanies are domnant carriers, the
Department revi ewed the ACS conpanies' relationship to end users
rather than to the location owners that selected their services.
LTI, supra at 11. Wt find in this case the sane rel ationship
exi sts between the Applicant and its end users, that existed in
t he above-cited cases. Accordingly, for the reasons articul ated
in previous ACS cases, we find that the Applicant requires
regul ation as a domnant carrier for the provision of ACS

The provision of the Applicant's tel ecommuni cati ons services
ot her than ACS does not require dom nant regul ati on because
custoners subscribing to these other services are free to choose
a different carrier should they be dissatisfied with the
Applicant's rates and charges, quality of service, or any other

aspect of its operation. | nt ral ATA Conpetition , supra at 63-64;

| TT Gommuni cations , D P.U 88-82/199, at 10 (1989); Fi berline

Network , supra at 9.

C. Tariff |ssues

VW note that although the Applicant has not yet filed a
tariff for the Departnent's consideration, issues relating to ACS
rates have been addressed by the Departnent. |n previous cases

invol ving the provision of ACS, the Departnent has found that ACS
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rates woul d be subject to traditional cost-of-service ratenaking
standards requiring the Departnment to review the reasonabl eness
of expenses, rate base, and rate of return. | TI at 16; NY GOM

Inc., D.P.U 88-69/87, at 13 (1988); ACC Long D stance Corp.

D.P.U 88-129, at 8 (1988). Therefore, because the Applicant's
status is that of a domnant carrier for the provision of ACS
the Applicant would be required to file a tariff and supporting
materials for ACS so that such rates could be investigated by the
Depart nent .

However, the Departnent is cognizant of the time, expense,
and admni strative burden involved in presenting a rate case. W
woul d, therefore, accept, in principle, a proposal by the
Applicant to base its ACS rates on AT&T' s intrastate rates and/ or
NET"s intrastate intralLATA rates for simlar services because
t hese rates have been found to be just and reasonabl e. 5
Moreover, absent a rate case, all ACS providers nust file revised
tariffs for intra- and inter LATA ACS that reflect any approved
changes in AT&T's and NET' s tariffs. Accordingly, as an
alternative to cost-based rates, the Applicant nay file a tariff

in which all rates and charges to the end user are equal to or

5 Cn March 19, 1993, the Departnent issued a nenorandum
clarifying its policy regarding the rates charged by ACS
providers in Massachusetts. Providers of ACS may file

statewide rates that are identical to, or lower than, the
corresponding rates of AT&T.
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| oner than the correspondi ng AT&T and NET rates approved by the
Departnent after taking into account any subscriber surcharges.

Therefore, as in [T, supra, we find that if the Applicant bills

and col | ects a subscriber surcharge, the total amount billed to
the end user, including such surcharge, may not exceed the

tariffed rates of AT&T and/ or NET.

D. Consuner_ Protection

1. Postings

The potential for confusion anong end users necessitates
adequat e custoner notification regarding the provision of
operator services. Qustoner notices in the formrequired in LTl
supra, nust be provided by the Applicant at transient |ocations
to avoi d custoner confusion and to provide other useful consuner
information. © Likew se, federal |aw provides for consuner
notification by ACS providers. 47 U S C § 226. Anong these
requirenents is the nandate for ACS providers to post information

| abel s unl ess a state has adopted other |aws or regul ations

establishing simlar posting requirenents. 47 U S.C 88 226

6 W acknow edge that certain of the Departnment's conditions
for the provision of ACS, as set forth in ITl, supra, nay
not be applicable at correctional facilities. Ther ef or e,
the Applicant nust file with the Departnment for explicit
exenptions from these requirenments before providing service
to correctional facilities.
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() (D(A) and (2). 7

Accordingly, the Applicant rnust include specific |anguage in
its tariff indicating that a subscriber is required to post the
Applicant's consuner information at all aggregator |ocations, and
that pursuant to the Applicant's tariff, any violation of this
provision could result in disconnection of service. The
Applicant's tariff also nust contain a provision indicating that
the end user has the right to appeal any unresol ved di sputes
concerning intrastate calls to the Departnent. W find that
t hese requirenents do not place any undue burdens on the
Applicant and that any burden on the Applicant is outweighed by
the need for adequate consumer information.

The Applicant included a sanple | abel that conforns to the
Departnent's requirenents (DPU IR 1-7 Rev.). The Applicant al so
shall submt two copies of its final printed | abel to the
Department within 30 days of the date of this Oder.

2. Rate I nfornmati on

The ability to provide rate infornation upon request is

evi dence of an ACS provider's technical and manageri al

! Because the ACS labelling requirenents of the Departnent

are

simlar to the federal requirenments, the Applicant may not

need to affix a separate l|abel to conply with federa
requirenents. However, the Departnent encourages the

Applicant to direct any questions concerning conpliance wth

the federal requirenments to the Federal Communi cations
Comm ssi on.



D.P.U 93-211 Page 9

capabilities and, therefore, has been an essential condition for
certification. LTI at 4-5. Furthernore, federal |aw requires
operator service providers to disclose imrediately to the end
user upon request and at no charge to the end user: (1) a quote
of its rates or charges for the call; (2) the nmethods by which
such rates or charges will be collected; and (3) the methods by
whi ch conpl ai nts concerni ng such rates, charges, or collection
practices will be resolved. 47 U S C 8§ 226 (b)(1)(0O. 8 Because
end users nay use the Applicant's ACS at any hour of the day or

ni ght, conprehensive intrastate rate infornmation nust be

avail abl e 24 hours per day, seven days a week. W find that the
provision of rate informati on as described by the Applicant neets
the Departnent's requirenents.

E. Public Safety

Wen a caller places an energency call, the end user dials
"0" or "911." Emergency 911 calls would be routed free of charge
t hrough the | ocal exchange carrier's ("LEC') network to the
appropriate agency which would handle the call (Appl. at 7). |If

the end user dials "0" to place an enmergency call at a location

8 Qperator services include either automatic or |ive
assistance to a consuner to arrange for billing or
conpletion, or both, of a call through a nethod other than
(A) automatic conpletion with billing to the tel ephone from

which the call originated; or (B) conpletion through a carrier-

specific access code nunber used by the consunmer with billing to

an account previously established with the carrier by the
consuner . 47 U S.C. 8§ 226 (a)(7).
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served by the Applicant, the call woul d be handl ed by the LEC s
operator serving the originating |location of the call ( id.).
Should a caller dial "00" at a coin tel ephone, the Applicant's
operator would dial the appropriate emergency nunber as requested
by the caller ( id.). W find that the provision of emergency
services as described by the Applicant is sufficient to neet

publ i c safety needs.
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V. ORDER
Accordingly, after due notice and consideration, it is
CRDERED: That the application of MFS Intel enet of
Massachusetts, Inc. filed with the Departnent on
Decenber 7, 1993, for a certificate of public conveni ence and
necessity to provide intrastate tel ecommunications services as a
resal e, val ue-added, or interexchange conmmon carrier be and

hereby is approved; and it is

FURTHER CRDERED : That MS Intel enet of Massachusetts, |nc.

may file a tariff of rates and charges consistent with the
provisions of this Order, but it may not provide intrastate

t el ecommuni cati ons service wi thin Massachusetts until a tariff
has been approved by the Departnent.

By O der of the Departnent,



