D.P. U 93-98

| nvestigation by the Departnment of Public Wilities on its own
nmotion into the regul atory treatnment of telecomrunications comon
carriers wthin the Commonweal th of Massachusetts.
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| NTRODUCTI ON

O June 18, 1993, pursuant to GL. c. 159, § 12(d), the
Departnent of Public Wilities ("Departnent”) voted to open an
investigation into the regul atory treatment of telecommnications
common carriers within the Commonweal th of Massachusetts
("Order"). In the Order, the Departnent noted that "the
t el ecommuni cati ons mar ket pl ace has changed dramatical ly since
1983, when the Departrent first nade a policy decision to
regul ate entry into the tel ecommuni cations narketplace.” Oder
at 3. The Departnment determned that it is appropriate to
i nvesti gate whet her the Departnent should continue to require
t el ecomuni cati ons common carriers within the Coomonweal th to
obtain (1) a certificate of public conveni ence and necessity
("certificate") fromthe Departnment before offering intrastate
services in Massachusetts; and (2) Departnent approval of the
transfer of control or ownership of a certificate. The
i nvestigati on was docketed as D.P. U 93-98.

Pursuant to the Departnent's request for comments, the
Attorney Ceneral of the Commonwealth ("Attorney General "), New
Engl and Tel ephone and Tel egraph Conpany ("NET"'), M-S McCourt
("MFS"), Cablevision Lightpath, Inc. ("CLI"), New England Cabl e
Tel evi si on Associ ation, Inc. ("NECTA"), Tel eport Commrunications
Goup, Inc. ("Teleport”), NSI Comrunication Services, |Inc.

("NSI"), New Engl and Public GCommuni cati ons Council ("NEPCC"),
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Communi cations Gateway Network, Inc. ("Gateway") and difford
W I son, a pay-tel ephone service provider, filed witten comrents
with the Departnent.

1. PROPOSED CHANGES

In its Oder opening the investigation, the Departnent
articulated its proposed alternative to the current regul atory
practi ces:

1. Carriers would not be required to apply for
certification before offering tel ecomunications
services w thin Massachusetts;

2. Pursuant to GL. c. 159, 8§ 19 and 220 CMR § 5.00,
carriers would continue to be required to have an
approved tariff on file with the Departnent before
offering services in Massachusetts. The Departnent nay
suspend any proposed tariff, or proposed nodification
toatariff, for investigation;

3. Carriers would be required to have on file with the
Departnent a "Statenent of Business (perations,"
listing the carrier's address, telephone nunber,
cust oner service tel ephone nunber, and regul atory
contact person. Carriers also wuld have to sign a tax
attestation form The Department would rely on the
"Statenent of Business (perations” to maintain an
accurate list of carriers operating in Massachusetts,
in order to nonitor the industry and to facilitate
resol uti on of consuner conpl aints;

4. Carriers still would be required to conply with other
regul atory requirenments, such as the Departnent's
alternative operator service ("ACS') rate and consuner
notice policies ( see International Telecharge, Inc.
D.P.U 87-72/88-72 (1988) (" 1T1')) and the Departnent's
pay-tel ephone requirenents ( see MG Conmunications,
Inc., D.P.U 90-143 (1991) (" MG™")):

5. Before offering service, pay-tel ephone service
providers would be required to sign an affidavit
stating that the provider understands and agrees to
conply with the Departnent's pay-tel ephone regul ations
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and statutory requirenments, wth the understandi ng that
t he Departnent may order di sconnection of the

provider's public access |ines for nonconpliance. See
MG ;
6. Carriers still would be required to file an annua
return with the Departnent, pursuant to GL. c. 159,
§ 32;
7. Carriers would not be required to seek Depart nent

approval for a transfer of ownership or control of an
existing certificate; however, carriers would be
required to notify the Departnent when such a transfer
t akes pl ace; and

8. The Departnent's consuner dispute resol ution procedures
for intrastate services would remai n unchanged under
this proposal. The Departnent's Consuner D vision
woul d continue to handl e consuner conpl aints concerni ng
the intrastate services provided by any carrier under
the Departnent's jurisdiction.

The Departnent sought witten comments regarding the

proposed changes to the present regulatory framework as it
relates to, anmong ot her things, consuner protection,
admnistrative efficiency, and economc conditions in the
t el ecommuni cati ons market pl ace wi thin Massachusetts.

1. POSITIONS OF THE PARTI ES

A The Attorney Ceneral

The Attorney CGeneral asserts that the current certification
requi renent should remain in effect in order to protect the
public interest (Attorney CGeneral Comments at 2). The Attorney
General contends that although there is no statutory requirenent
that common carriers nust obtain certificates before offering

t el ecommuni cati ons services, the Departnent has in previous cases
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stated that nanagerial, technical and financial ability to offer

t el ecommuni cati ons services, and a denonstration of public need

are "relevant to the determnation of the public interest" ( id.
at 3). The Attorney CGeneral states that the Departnent, in AT&T

Communi cations of New England , D.P. U 1641 (1983) (" AT&T"), found

that certification not only is consistent with its genera
supervi sory authority but necessary to protect the public
interest (id. at 3-4). The Attorney CGeneral argues that the
certification requirenment has ensured that Massachusetts

consuners "had | ess exposure to 'fly-by-night conpani es ( id.
at 6).

Moreover, the Attorney CGeneral contends that, as cable
conpani es and i nt erexchange conpani es are poised to enter the
| ocal narket, nore gui dance fromthe governnent, not |ess, would
be necessary to pronote the public interest ( id. at 7-8). The
Attorney CGeneral argues that elimnation of the certification
requirenent at this nonent "woul d be an abandonment by the
Departmment of its obligation to protect the public interest” ( id.
at 8).

Furthernore, the Attorney General contends that, in the case
of pay-tel ephone and ACS, conpetition could not be relied upon
for consuner protection because of the unique characteristics and

envi ronnent in which these services are offered ( id. at 4-5).

The Attorney CGeneral naintains that the present system of
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regul ati ng pay-tel ephone service and ACS has proven effective and
has provi ded consunmers with greater choices ( id. at 9).
Therefore, according to the Attorney CGeneral, abandoning the
present systemwould "create greater admnistrati ve demands and
little, if any, protection of the public interest" ( id.).

Smlarly, regarding the transfer of ownership of
certificates, the Attorney CGeneral argues that the Depart nent
shoul d not discontinue the present requirenents because this
would (1) elimnate the Departnent's ability to ensure that the
new owner is qualified to provide tel ecommuni cati ons services and
(2) potentially allow a |ocal tel ephone nonopoly to "spin-off"
certain segnents of its market, resulting in higher rates to
captive custoners ( id. at 10-12).

B. NET

NET indicates its support of the Departnment's proposal to
streamine the certification process but proposes its own
procedures (NET Comments at 1). NET states that because there
are several interexchange carriers and pay-tel ephone service
providers operating in the state, "there is |l ess of a need for
the Departnent to adjudicate every application for a certificate
SO0 as to determne the public need for the proposed services and
the technical, financial, and nmanagerial conpetency of each
potential interexchange carrier" ( id. at 2). S mlarly, because

of the existence of multiple alternative providers, NET argues
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that there is |l ess need to adjudi cate every transfer application
(Ld.).

However, while supporting the streamining effort, NET
argues that the certification or transfer requirenents shoul d not
be conpl etely abandoned ( id.). According to NET,
"[CQertification requirenents are practices that serve to provide
notice to the Departnent and parties of ongoi ng devel opnents and
enmergi ng i ssues and are vehicles by which matters can be brought
before the Departnment for a tinmely resolution, if necessary"
(id.). Accordingly, NET proposes the follow ng procedures:

1. Any person or entity wishing to receive notice of
applications for certification, amendnents to
certificates, or transfers would request inclusion on a
service list maintained by the Departnent;

2. A party seeking certification, either initially or to
amend an existing certificate, or approval for a
transfer would file a streamined application with the
Departnent and cont enpor aneously serve all parties on
the service list;

3. If no objection to the proposed certification or
transfer is filed within 45 days of submssion to the
Departmment, the filing woul d be deened approved, unless
t he Departnent chooses to open an investigation on its
own not i on;

4, If an objection is received, the Departnment nmay open an
investigation, approve the filing, despite the
obj ection, or take whatever other action it deens
appropri ate;

5. The level of detail required for certification and
transfer applications can be reduced to basic
information. The applicant shoul d provide a Statenent
of Business (perations as di scussed by the Departnent
inthe Oder. In addition, a clear and concise
statenent of the specific authority requested shoul d be
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provi ded, including the specific services which are the
subject of the certificate or the transactions
associated with the transfer of ownership or control;
and

6. In the case of certification application, the carrier

may include a copy of its initial or revised tariff to
be effective at the end of the 45-day notice peri od.
(id. at 3).

C MES

MFS indicates its support of the Departnent's effort to
streamine the certification process (M-S Comments at 1). M-S
contends that streamiining of the certification process would be
"a significant step toward renovi ng regul atory burdens that
inhibit conpetition in the tel ecommuni cati ons nar ket pl ace" ( id.).
MFS indicates that the Departnent, in granting MFS its
certificate, recogni zed the benefits that woul d accrue to
Massachusetts custonmers fromthe introducti on of conpetition into
the tel econmuni cations nmarketplace ( i1d. at 2).

Moreover, M-S argues that certification is not a statutory
requi renent and the Departnment's proposal to streantine the
process would not "pose a threat"” to the Departnent's ability to
protect the public interest ( id. at 3). MS notes that the
proposal is consistent with the Departnent's statutory
obl i gations because carriers would have to file a "Statenent of

Busi ness (perations,"” allow ng the Departnment to supervise the
i ndustry and resol ve consuner conplaints ( id.).

Furthernore, MS requests that the Departnent expand the
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scope of the investigation to include streamining current tariff
requirenents ( id. at 5). Wile it does not propose the conplete
elimnation of tariff requirements, M-S requests that the
Departnent consider a tariff review process simlar to the one
adopted by the Federal Communications Comm ssion ("FCC') ( id.).
Specifically, M-S requests that the Departnent (1) reduce the
tariff notice period for nondomnant carriers from30 days to one
day and (2) permt nondomnant carriers to file tariffs that
include either fixed rates or a "reasonabl e range of rates" ( id.
at 7). According to MFS, the streamlining of tariff requirenents
woul d reduce the direct and indirect costs of filing a tariff,
and woul d increase carriers' incentives to lower rates ( id.).

D. al

Smlarly, CLI supports the Departnent's initiative to
streamine the certification process (CLI Comrents at 2-4). (I
contends that the Departnent's review of applications for
certification has beconme "pro forma," rarely requiring a hearing
on an application ( id. at 3). According to CLI, the Departnent's
proposal woul d reduce "the regul atory burdens for both carriers
and the Department ... in preparing, review ng, and keepi ng
certificates for what is ceasing to be a neaningful review.."
(id. at 3-4).

CLI also requests that the Departnent extend its

investigation to include streamining tariff regulations ( id.
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at 4). CLI contends that the requirenments of tariff regulation
are an unnecessary burden to carriers (  i1d. at 5). CLI argues
that, based on GL. c. 159, 820, the Departnent has authority to
reduce the time in which tariffs beconme effective for good cause
shown (id. at 6). CLI indicates that the Departnent, using its
authority, has already changed its review of specialized services
and Facility-Based Paynent Qption ("FPO') Centrex services ! by
relying nore on conpetitive forces rather than its own tariff
reviewto "insure just and reasonable pricing of conpetitive
services" (id. at 7). Accordingly, CLI requests that the
Departmment allow (1) nondom nant carriers to file tariffs with 24
hours notice and (2) to file streanmined tariff revisions
allowing for a range of rates and a letter of transmttal but
with no letter of explanation ( id. at 9-10). Aternatively, CLI
requests that the Departnent clarify 220 CMR 8§ 5.02 to all ow
carriers to file tariffs with the Departnment in the same form
adopted by the FCC ( id. at 10). Accordingly, CLI requests that
t he Departnent begin a rul emaking to consider its proposed

changes to the review of tariffs ( id. at 11).

1 FPO rates are individually devel oped rates and are based on
the custoner's systemspecific configuration and quantity of
facilities for each premses |location. In NET- Centrex ,
D.P. U 85-275/276/277 (1985), the Department allowed NET to
price its FPO Centrex services based on narket conditions,
and the FPO Centrex rates are filed with the Departnent
pursuant to GL. c. 159, § 19.




D.P.U 93-98 Page 10

E NECTA, Tel eport and NS

NECTA, Teleport and NSI also indicate their support for the
Departent' s proposed changes (NECTA Comments at 1; Tel eport
Commrents at 1; NSI Comments). Also, Teleport requests that the
Departnent’'s investigation include streamining tariff filing
regul ati ons (Tel eport Comments at 2).

F. NEPCC, Gateway and difford WI son

Gateway indicates its opposition to the Departnent's
proposed streamining of the certification requirenments, while
NEPCC and difford WIlson indicate their opposition to the extent
that the proposed changes affect the provision of pay-tel ephone
service (Gateway Comments at 1; NEPCC Comments at 1; difford
WIlson Comrents). Regarding pay-tel ephone service requirenents,
NEPCC contends that the present process has "served a purpose by
screening potential providers and allowi ng only those the
Department believed coul d provide services within the regul atory
framework to commence operation" (NEPCC Comments at 1).
SSmlarly, Gateway argues that the proposal woul d expose
consuners to fraudulent billing practices and deception by
unscrupul ous carriers (Gateway Comments at 1-2). difford WIson
contends that the proposal would further damage the credibility
of pay-tel ephone service providers (difford WIlson Comments).

11, ANALYSI S AND FI NDI NGS

A | nt r oducti on
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The Departnent has endorsed conpetitive tel ecommunications
markets as the best nethod for pronoting its policy goals for the

industry in Massachusetts. | ntral ATA Gonpetition , D P. U 1731

at 25 (1985). In D P.U 1731, the Departnment stated that "there
are benefits inherent in a conpetitive narketplace that encourage
greater |levels of economc efficiency and fairness than does a
regul ated nonopoly environment. These benefits have the clear
potential of encouraging the devel opnent of a nore efficient and
nodern tel ecommuni cati ons network in Massachusetts. ™" Id. at 26.
Mor eover, the Departnent recognized the inportance of changi ng
the regul atory franmework as conpetition penetrates into specific
nmar ket s. Id. at 45. The Departnent stated that "as conpetitive
forces begin to take hold in a nmarket, the Departnent shoul d
begin to reduce the degree of regulation in the narket, so that
the benefits of conpetition may be enjoyed by the public. Such a
reduction of regulation is consistent with our goal of economc
efficiency, since we have found ... that conpetitive markets
provi de economc incentives wthout traditional regulatory
review" ld. at 55.

B. Certification

In 1983, the Departnent found that "the regul ation of entry
into a specific field by a carrier is an integral part of
safeguarding [the interests of the public]." AT&T, D.P. U 1641,

at 9. The Departnment has regul ated narket entry by requiring
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that common carriers who wish to provide intrastate service in
Massachusetts obtain a certificate fromthe Departnment. The
Department has determned that an applicant nust possess the
managerial, technical, and financial ability to provide the
proposed service, and that there is a public need for the

proposed servi ce. See MO, D P.U 1655 (1984); GIE Sprint ,

D P.U 84-12 (1984); FEirst Phone, Inc. , D P.U 1581 (1984); L T1,

supra; |IMR Telecom, D P.U 89-212 (1990); and MG , supra.

The above stated requirenents have been the standard of
review for certificate applications, but tariff review and ot her
consuner protection requirenents have been the Departnent's
primary tools in ensuring that the provision of interexchange,
conpetitive access, 2 and ACS services are in the public interest.

Al t hough the Department is commtted to pronoting
conpetition in tel ecommuni cations, we are not abandoni ng the
concept of consumer protection nor are we abandoni ng our
responsibility to followthe statutory requirenment to ensure just
and reasonable rates. Rather, we find in this case that current
mar ket forces, statutory requirenents, and the Departnent's
tariff regul ations, notice requirenents, and consuner conpl ai nt
resol ution process, are sufficient to ensure not only that rates

are just and reasonable but that there is adequate consuner

2 Conpetitive access service is provided by firns that offer
private line and sw tched access services in conpetition
with the | ocal exchange carrier.
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protection for interexchange, conpetitive access, and ACS

servi ces, absent the regulation of entry into these nmarkets. 3
Therefore, it is no |longer necessary for the providers of these
services to obtain a certificate before offering service.

The elimnation of entry regul ati on does not constitute
general deregul ation of these markets, and it should not be
construed as a reduction in the Departnent's commtnent to
insuring the protection of the public interest in
t el ecommuni cations. Any common carrier that has an approved
tariff on file with the Departnment, and that has submtted a
Statenent of Business (perations, will be considered a
"regi stered" common carrier in the Departnent's new franmework.
Regi stered common carriers will be subject to the Departnent's
general supervisory authority, including specific requirenments in
GL. c. 159, and the Departnent's regul atory policies as
articulated in Departnent O ders.

V¢ anticipate that elimnation of entry regulation wll
pronote additional conpetition in Massachusetts and thus provide
benefits to consuners, but should we | ater determ ne otherw se,
we maintain the authority to reconsider the issue of

certification as a condition of providing tel ecomunications

3 Consuner protections established by the Departnent include,
anmong ot her things, residential customer billing and
collection regulations ( see NET, D P.U 18448 (1977)),
operator service notice requirenents ( see 1Tl), and
pay-t el ephone service requirenents ( see MG).
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services w thin Massachusetts.

Because NET deens the process of certification useful for
nmonitoring industry devel opnents, NET recommrended streaniining,
but not elimnating, entry regulation. However, NET' s proposed
nodi fications to the Departnent’'s proposal are substantially the
sanme as the current process. The Department has regul ated entry
ostensibly to protect the public interest, not to provide a
mechanismfor carriers to nonitor industry devel opnments. Because
we find that entry regulation is no | onger necessary to protect
the public interest, continuing the current process for other
reasons woul d be an inefficient use of regulatory authority.

The Attorney CGeneral's concern regarding the Departnent's
proposal to elimnate the requirenent for approval of a transfer
can be addressed within the proposed regul atory franework, since
carriers would be required to notify the Departnent when such
transfers take place. Under this framework, the Departnent
retains the authority to investigate any issue, including
transfers of control of carriers or the transfer of certain
segnents of a carrier's narket.

Ve note that the Departnent currently has before it a nunber
of certificate and transfer applications for consideration.
Because the decision to elimnate entry regulation wll becone
effective as of the date of this Oder, the Departnent will not

continue to process those applications that are pending as of the
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date of this Order under the current regul atory schene.

Therefore, those entities, other than applicants for authority to
of fer pay-tel ephone service, will be notified that they will only
be required to submt a tariff and a Statenment of Business
Qperations. |If their respective tariff filings are approved by
the Departnent, the entities would then be considered registered
common carriers in Massachusetts and will be allowed to offer
intrastate services, as of the effective date of the approved
tariffs.

C Pay- Tel ephone Servi ce

The Departnent has previously found that "pay-tel ephone
service, if not properly operated and naintained, and if not in
conpliance with statutory and regul atory requirenents, could
result not only in worse quality of service, but also could pose

athreat to public safety.” MG , supra, at 22-23. Therefore,

the Departnent required all pay-tel ephone service providers to
obtain a certificate fromthe Departnent before providing
services and to conply with certain additional m ninum conditions
of service. Id. at 24-39. As the Attorney CGeneral noted, the
Departnment has denied certificates to several pay-tel ephone
applicants that did not neet the Departnent's pay-tel ephone
certification requirenents.

Based on the comments filed by the Attorney CGeneral, the

NEPCC, and others, and a review of the Departnent's pay-tel ephone
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regul ation, including the nunber of conplaints about

pay-t el ephone service received by the Departnent, we find that
the Departnent's certification requirenents for pay-tel ephone
servi ce providers should continue. Accordingly, pay-tel ephone
service providers nust obtain a certificate and conply with all
ot her pay-tel ephone service requirenents before providing

servi ce.

D. Tariff Requl ation

Several parties requested that the Departnment expand this
investigation to include streamining the Departnent's tariff
regulation. Specifically, the parties requested that the
Departnent shorten the tariff review period from30 days to 24
hours and that the Departnment permt nondom nant carriers to file
tariffs containing a range of rates. Consideration of such
proposal s i s beyond the scope of this investigation. Moreover,
such changes woul d call for |egislative action because the review
period is a statutory requirenment. GL. c. 159, § 19, requires
that "... no change shall be nade in any rate, except after
thirty days fromthe date of filing ...."

Wth regard to the proposal to allowtariffs to include a
range of rates instead of a specific rate for a service, the
Department has previously disallowed such tariffs. See GIE

Sprint Communi cations Corporation , D P.U 84-13 (1984); RA _Long

D stance, Inc. , DP.U 86-252 (1987); GL. c. 159, 88 14, 19.
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V. ORDER
Accordingly, after due notice and consideration, it is
CRDERED: That tel ecommuni cations common carriers, other
t han pay-tel ephone service providers, shall no | onger be required
to obtain a certificate before offering intrastate

t el ecommuni cati ons services i n Massachusetts; and it is

FURTHER CRDERED : That, pursuant to GL. c. 159, § 19 and

220 CMR 8§ 5.00, all telecommnications common carriers shall
continue to submt tariffs for review by the Departnent and that
such tariffs shall be approved by the Departnent before a carrier
may offer intrastate tel ecommuni cati ons services in
Massachusetts; and it is

FURTHER CRDERED : That tel econmmuni cati ons conmon carri ers,

ot her than pay-tel ephone service providers, shall file with the

Departnent a "Statenment of Business Qperations," listing the
carrier's address, tel ephone nunber, a brief description of the
type of services to be offered, an "800" nunber or other nunber
for custoner service, a regulatory contact person, and sign a tax
attestation form and such other information and in a form

determned by the Departnent; and it is

FURTHER CRDERED : That, pursuant to GL. c. 159, § 32,

t el ecommuni cati ons common carriers shall continue to file annual
returns with the Departnent; and it is

FURTHER CRDERED : That tel econmuni cati ons conmon carri ers,
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ot her than pay-tel ephone service providers, shall no | onger be
required to seek approval of a transfer of a certificate, but
carriers shall continue to notify the Departnent w thin 30 days
of such a transfer; and it is

FURTHER CRDERED : That all tel ecommuni cati ons conmon

carriers shall conply with all other directives contained in this
Oder; and it is

FURTHER CRDERED : That this O der shall becone effective

upon i ssuance.

By O der of the Departnent,

Kennet h Gordon, Chair nan

Bar bar a Kat es- Gar ni ck, Conm ssi oner

Mary d ark Webster, Comm ssi oner



