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ORDER ON AT&T/ MO MOTI ON TO EXTEND JUDI 0 AL APPEAL PER CD,
NECTA MOTI ON TO EXTEND OR STAY APPEAL PER D

| NTRODUCTI ON

On May 12, 1995, the Departnent of Public Wilities
("Departnent”) issued its final Oder in this case, approving
price cap regul ation for New Engl and Tel ephone and Tel egr aph
Conpany d/ b/ a NYNEX ("NYNEX' or "Conpany"). NYNEX, D.P.U 94-50
(1994). Service of the Oder was conpleted on NMay 15, 1995. !
The 20-day statutory deadline for filing a petition of appeal
with the Departnent is close of business on June 5, 1995.

Oh May 26, 1995, AT&T Communi cations of New Engl and, |nc.
and MO Tel ecomruni cations Corporation ("novants") filed a joint
nmotion for an extension of the tinme period within which to appeal
the Departnent's Order ("AT&T/ M Motion"). 2 The novants
requested that the appeal period be extended through June 23,
1995 (AT&T/ MO Motion at 3). On May 30, 1995, the Depart nent
i ssued a notice establishing May 31, 1995 as the deadline for

answers to the AT&T/MJ Mdtion. On May 31, 1995, Answers to the

1 On May 22, 1995, a Hearing Oficer Notice was issued
stating, "the Comm ssion has instructed the hearing officers
to notify the parties that, for purposes of calculating the
deadl ine for any post-Qder procedural notions, including a
petition for appeal under GL. c. 25, 8 5, the date of
service of the final Order is Mnday, My 15, 1995."

2 No ot her post-order notions have been filed as of the
i ssuance of this Oder. See 220 CMR 8§ 1.11(10).
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AT&T/ M Motion were filed by NYNEX, the New Engl and Cabl e
Tel evi si on Associ ation ("NECTA' or "nmovant"), and the Attorney
General of the Commonweal th ("Attorney General"). 3

Wth its Answer, NECTA also filed its own notion to extend
or stay the judicial appeal period ("NECTA Modtion"), asking the
Departnment either (1) to extend the appeal period to June 23,
1995 (as requested by AT&T/MJ) or (2) to stay the running of the
appeal period until two weeks after the date of the Departnent's
ruling on the Attorney CGeneral's notion for clarification (NECTA
Motion at 2). 4

1. POSITIONS OF THE PARTI ES

A AT&T/ MO

AT&T/ M contend that because the Departnent's O der, and
the record underlying the Order, is very lengthy and conpl ex, and
because the Order differs fromNYNEX s petition "in nateri al
respects,” additional time is needed to anal yze the Order for
pur poses of determ ning whether to file an appeal (AT&T/ M

Mtion at 1-2). The novants also claimthat an extension is

8 In his Answer, the Attorney Ceneral expressed support for
the AT&T/ MO Mtion and further stated his intent to file
two post-Qrder notions of his own on June 2, 1995 (Attorney
General Answer). The Attorney General did not el aborate on
the grounds for his expected notions.

4 The argunments advanced by NECTA in support of both the
AT&T/ MO Motion and NECTA's own Mtion are essentially the
sanme. In viewof this simlarity, we rule on both here in

order to give the novants resolution of their separate
procedural clains.
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appropriate given the inportance of the Oder to the
tel ecommuni cations industry ( id. at 2). In addition, AT&T/ MJ
argue that an extension is needed to allow parties to assess how
the Departnent's Order inpacts issues in the Departnent's | ocal
conpetition docket, D.P.U 94-185 ( id.). Fnally, the novants
claimthat the demands of their participation in D P.U 94-185
have created resource constraints in analyzing the Departnent's
Oder in DP.U 94-50 ( id. at 2-3).

B. NECTA

NECTA argues that good cause exists for either (1) extendi ng
t he appeal period as requested in the AT&T/MJ Motion or
(2) staying the running of the appeal period until two weeks
after the date of the Departnent's ruling on the Attorney
CGeneral's expected Mtion for Aarification (NECTA Mdtion at 2;
NECTA Answer at 2). Such a stay, NECTA naintains, would
"conserve the resources of all parties and the Departnent” by
allowing parties to file answers to the Attorney General's Mtion
for arification without having to file an appeal prior to the
Departnment's ruling on that nmotion ( id.).°% NECTA states that it
also is involved in regulatory proceedings in other states thus
creating a conflict during the tinme in which a notice of appeal

must be filed inthis case ( id. at 1). In addition, NECTA notes

5 NECTA states that it intends to file an answer to the
expected Attorney CGeneral notions (NECTA Mtion at 2; NECTA
Answer at 2).
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that it is also a party to the Departnment's | ocal conpetition

docket, D.P.U. 94-185 ( id.).
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C Attorney CGenera

The Attorney CGeneral supports the AT&T/MJ Mtion and
indicates that he intends to file his own notions for
(1) clarification of the Departnment's Order and (2) extension of
the appeal period (Attorney CGeneral Answer).

D. NYNEX

NYNEX argues that the Mtion does not denonstrate the
requi site good cause for granting the requested 18-day extension
of the appeal period and, therefore, should be denied (NYNEX
Answer at 1). The Conpany contends that while the Oder is
"conpl ex and |l engthy, and has significant inplication for both
NYNEX and the tel ecommuni cations industry,” it does not address
i ssues that have not already been exam ned by the Departnent and
parties during the proceeding ( id. at 2). NYNEX clains that an
attenpt to gain additional tinme to reexam ne these issues for
pur poses of determ ning whether to appeal is "outweigh[ed] [by]
the public interest in the finality of Departnment orders" ( id.).
Final ly, NYNEX asserts that if the Departnent determ nes that
there is good cause for granting the Mtion, an 18-day extension
i's "unreasonabl e" and a nore limted extension should be all owed
(id. at 3).
[11. STANDARD OF REM EW

GL. c. 25, 85, provides in pertinent part that a petition

for appeal of a Departnent final order nmust be filed with the
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Departnment no later than 20 days after service of the order "or
within such further tinme as the [ onmm ssion nay al |l ow upon

request filed prior to the expiration of the twenty days after

the date of service of said decision, order or ruling." See also
220 CMR 8§ 1.11(11). Ganting such requests lies within the

sound exercise of discretion vested by the statute in the

Depart nent .

The deadl i nes established by statute and i npl enented by
Departmment rule indicate a clear intention to ensure that an
aggrieved party expeditiously nakes a determnation to appeal a
final order of the Departnent, enbody the appeal in a petition to
the Departnent within twenty days, and enter that appeal with the
Court ten days later. The statute has as its purpose the

finality to Departnent proceedi ngs. Nunnal ly d/b/a L&R

Enterprises , DP.U 92-34-A at 4 (1993) (" MNunnally ™). Swft

judicial review benefits both the appealing party and ot her
parties, and serves the public interest by pronoting the finality
of Departnment orders. Id. at 4-5. The Court has carefully
protected the demands of GL. c. 25, 8§ 5, as an expression of

legislative will, fromencroachnent. See, e.qg., Attorney Ceneral

v. Departnent of Pub. Wils. , 390 Mass. 208, 212-213 (1983).

In order to effect what the Legislature has nmandated, the
Department has required a genui ne and substantive showi ng of good

cause as a predicate to the exercise of its Section 5 discretion
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to extend the statutory appeal period. To this end, the
Department's procedural rule states that "reasonabl e extensions
shall be granted upon a showi ng of good cause.”" 220 CMR
8§ 1.11(11). Wth respect to determ ning what constitutes good
cause, the Departnent has stated:
Good cause is a relative termand it depends on the
ci rcunstances of an individual case. (ood cause is
determned in the context of any underlying statutory
or regulatory requirenent, and is based on a bal anci ng
of the public interest, the interest of the party
seeki ng an exception, and the interests of any other
affected party.

Bost on Edi son Conpany , D.P.U 90-335-A at 4 (1992).

V. ANALYSI S AND FI NDI NGS

A ven the significance of the Departnent's Order in this
case, which establishes a new regul atory framework for the
state's largest regulated utility that will provide significant
benefits for NYNEX s ratepayers, there is an inportant public
interest to be served by not del ayi ng unnecessarily the
i npl ement ati on of that frameworKk. See D.P.U 94-50, at 107-117

Wil e an extension may be desired by the noving parties, the
Departnent finds that the broad public interest in pronoting
finality of Departnent decisions and the specific public interest
in not del ayi ng unnecessarily the inplenmentation of NYNEX s price
cap plan clearly outweigh the interests of the noving parties.

The novants participated vigorously in devel oping the evidentiary

record and extensively briefed the issues in this proceedi ng.
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They are | arge and know edgeabl e organi zati ons represented by
informed and capabl e counsel. That they may have chosen to
undertake conflicting obligations does not constitute good cause
for disturbing what the Legislature has ordained in GL. c. 25,

8 5 or warrant the Departnment's exercising its discretion to
depart fromthe statute's express terns. A busy schedule is not
sufficient to justify an extension and does not rise to the |evel

of "uni que circunstances."” See Nunnally at 7-8.

Wth regard to NECTA's grounding its own Mdtion on the
possible filing of notions by the Attorney CGeneral, it would be
premature for the Departnent to grant an extension in part based
on such a possibility. W wll treat such notions as the
Attorney CGeneral may file on their own nerits. The nere
possibility of their being filed is not good cause for granting
NECTA' s notion

Therefore, the Mdtions to Extend or Stay the Appeal Period
are deni ed.

V. ROER

Accordingly, after due consideration, it is

ORDERED: That the Joint Mtion of AT&T Communi cations of
New Engl and, Inc. and MJ Tel ecomuni cations Corporation, filed
with the Departnent on May 26, 1995, for an Extension of the
Judi ci al Appeal Period be and hereby is DENED, and it is

FURTHER ORDERED : That the Mdtion of the New Engl and Cabl e
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Tel evi si on Association, Inc. for an Extension of the Judici al
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Appeal Period or in the alternative a Stay of the Judicial Appeal
Period, filed with the Departnent on May 31, 1995, be and hereby
is DENED.

By O der of the Departnent

Kennet h Gordon, Chair nan

Mary d ark Webster, Comm ssi oner
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Appeal as to matters of law fromany final decision, order or
ruling of the Comm ssion nmay be taken to the Suprene Judi ci al
Court by an aggrieved party in interest by the filing of a
witten petition praying that the O der of the Conm ssion be
nodi fied or set aside in whole or in part.

Such petition for appeal shall be filed with the Secretary of the
Comm ssion within twenty days after the date of service of the
decision, order or ruling of the Conm ssion, or wthin such
further tinme as the Conm ssion may al |l ow upon request filed prior
to the expiration of twenty days after the date of service of
said decision, order or ruling. Wthin ten days after such
petition has been filed, the appealing party shall enter the
appeal in the Suprene Judicial Court sitting in Suffolk County by
filing a copy thereof with the Aerk of said Court. (Sec. 5,
Chapter 25, GL. Ter. Ed., as nost recently amended by

Chapter 485 of the Acts of 1971).



