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CRDER ON ATTORNEY CGENERAL' S MOTI ON FOR ALARI FI CATI ON
AND MOTI ON TO EXTEND THE JUDI A AL _APPEAL PER D

| NTRODUCTI ON

On May 12, 1995, the Departnent of Public Wilities
("Departnent”) issued its final Oder in this case, approving
price cap regul ation for New Engl and Tel ephone and Tel egr aph
Conpany d/ b/ a NYNEX ("NYNEX' or "Conpany"). NYNEX, D.P.U 94-50
(1995).

n June 2, 1995, the Attorney CGeneral of the Commonweal th
("Attorney Ceneral") filed with the Departnent a Mtion for
Aarification of the Departnent's final O der and a Mdtion for
Ext ensi on of the Judicial Appeal Period ("Attorney CGeneral
Mtion"). ! Also on that date, the Departnent stayed the running
of the 20-day judicial appeal period (which was to expire on June

5, 1995) 2 "until such tinme as the Departnent rules on the

Attorney Ceneral's notions." June 2, 1995 Hearing Oficer
Notice. The Departnent stated that "[u]pon the Departnent's
i ssuance of an order on the Attorney CGeneral's notions, the ...

appeal period will begin to run again ... [and] there will be

! O June 2, 1995, the Departnent denied a joint notion of
AT&T Communi cations of New Engl and, Inc. ("AT&T") and MJ
Tel ecommuni cations Corporation ("MJ") to extend the
judicial appeal period, and a notion of the New Engl and
Cabl e Tel evi si on Association, Inc. ("NECTA') to extend or

stay the judicial appeal period. See NYNEX, D.P.U 94-50-A
(1995).
2 Service of the Oder was conpleted on May 15, 1995. See

D.P.U 94-50-A at 1.
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three days left in the appeal period, unless extended by action
on the Attorney General's Mtion to Extend the Judicial Appea
Period." 1d. For purposes of filing post-order notions,
however, the deadline for such notions expired on June 5, 1995.

See May 22, 1995 Hearing Oficer Notice

Answers to the Attorney CGeneral's Mitions were filed by
NYNEX, AT&T, * and NECTA *

1. POSITIONS OF THE PARTI ES

A Attorney Ceneral

The Attorney CGeneral requests that the Departnent nake cl ear
(1) the effect that the Departnent's final Order has on the

conplaint rights under GL. c. 159, § 14, > and (2) the type of

8 AT&T' s answer is unresponsive to the Attorney General's
Motion. However, we will address herein the issues raised
by AT&T. On June 6, 1995, AT&T refiled its Answer as a
Motion for Qarification and also filed a Mdtion to Extend
the Period for Filing Mdtions for darification. Because we
address the issues raised by AT&T in its Answer, it is not
necessary for us to rule on both of its notions.

4 NECTA reargues an issue that was extensively briefed and
decided in the case -- the Departnent's statutory authority
to approve price cap regul ation that does not provide for
conpany-specific review of costs and earni ngs (NECTA Answer
at 2-4). See D.P.U 94-50, at 173-199. The Department will
not consider NECTA' s Answer because it is unresponsive,
except to note that NECTA supports the Attorney CGeneral's
noti on (NECTA Answer at 1).

5 Section 14 states inter alia:

Wienever the [Djepartnment shall be of opinion, after a

hearing had upon its own noti on or upon conpl aint, that

any of the rates, fares or charges of any common
(continued...)
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evidence the Departnment will allow parties to present during the
Conpany's annual filing (Attorney CGeneral Mtion at 1-5).

The Attorney CGeneral, in pointing to | anguage in the O der,
argues that the Departnment appears to limt the rights of parties
under Section 14 to challenging whether "NYNEX s prices are in
conpliance with [the price cap plan's] pricing rules" ( id.
at 2-3). Therefore, the Attorney CGeneral requests that the
Departnent affirmatively state that the Departnent "wll receive
and consi der evidence to support a Section 14 conpl ai nt,
irrespective of whether the rates, that are the subject of the
conplaint, are in conpliance with the pricing rules" ( id. at 4).

The Attorney CGeneral also nmaintains that |anguage in the
O der dealing with the Conpany's annual filings was "unclear" as
to the type of evidence the Departnent would allow parties to
present (id. at 3). Specifically, the Attorney CGeneral requests
that the Departnment affirnatively state that it will allow
parties to present evidence of nore than just the Conpany's

conpl i ance or non-conpliance with pricing rules, and will allow

5(...continued)
carrier for any services to be performed within the
commonweal th, or the regulations or practices of such
common carrier affecting such rates, are unjust,
unreasonabl e, unjustly discrimnatory, unduly
preferential, in any wise in violation of any provision of |aw,
or insufficient to yield reasonabl e conpensation for the service
rendered, the [D epartnent shall determne the just and
reasonabl e rates, fares and charges to be charged for the service
to be perfornmed, and shall fix the same by order
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for a "full adjudicatory hearing," when determning whether the
Conpany' s proposed rates are just and reasonabl e as a general
increase in rates pursuant to GL. c. 159, 8§ 20 ( id. at 5).

In regard to his Mdtion for Extension, the Attorney CGeneral
requests that the judicial appeal period be extended until 20
days after the Departnent issues a decision on the instant notion
(id. at 1). |If the Department were to grant the previously filed
AT&T/ MO Motion to Extend and such an extension was | onger than
t he extension requested by the Attorney CGeneral, the Attorney
Ceneral states that his extension should expire on the same date
as the extension granted for AT&T/MJ (  id. n.1). 6

B. NYNEX

NYNEX argues that the Attorney CGeneral's notions should be
deni ed (NYNEX Answer at 1). Wth regard to the Mtion for
Ext ensi on, the Conpany contends that the Attorney General has
failed to state any justification for the extension, and
therefore that request al so should be denied and the stay on the
running of the appeal period lifted ( 1id.). As concerns the
Motion for Qarification, NYNEX asserts that the Attorney General
"attenpts to create anbiguity ... where none exists" ( id. at 3).
According to the Conpany, the Departnent's final O der does not

affect the rights of conplainants under GL. c. 159, § 14 or

6 The AT&T/ MJ Motion was deni ed on June 2, 1995. See, supra,
note 1.
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parties to a GL. c. 159, 8 20 proceedi ng ( id.). NYNEX al so
clains that the O der does not prevent parties frompresenting
evi dence, beyond evi dence of the conpliance or non-conpliance
with pricing rules, during annual filing proceedi ngs ( id.). The
Conpany asserts that the Attorney General is asking the
Departnent to determne in advance the type of evidence that
woul d be relevant in those proceedings, and that it woul d be
unwarranted to engage in such "specul ation” at this point ( id. at
3-4). Finally, regarding the issue of a "full adjudicatory
hearing" in the annual filing proceedi ngs conducted pursuant to
GL. c. 159, §8 20, the Conpany contends that the Departnent was
clear that it would respect the rights of all parties, including
the statutorily-prescribed right to a hearing ( id. at 4).

C AT&T

AT&T supports the Attorney CGeneral's Mtion for
Aarification (AT&T Answer at 1). AT&T also argues that there is
a need for clarification on three points in the Oder. AT&T
states that: (1) for purposes of conputing the proper price
floors, it is not clear whether nmargi nal costs are to be
cal cul ated in accordance with the ("margi nal cost study") MCSS M
or by a method to be determ ned when the Conpany files its
conputation of the price floor; (2) for purposes of determ ning
whet her a proposed rate is anticonpetitive, it is unclear whether

the Departnent will consider evidence that a proposed rate is
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anti conpetitive notw thstanding the fact that the proposed rate
exceeds the relevant price floor; and (3) it is not clear whether
it is open to intervenors in NYNEX s conpliance filing to argue
that the nmargi nal cost nmethod for determning price floors should
be based on long-termmargi nal costs that woul d include the costs
that are fixed in the short term( id. at 2-4).

[11. STANDARD OF REVI EW

A darification

darification of previously issued orders may be granted
when an order is silent as to the disposition of a specific issue
requiring determnation in the order, or when the order contains
| anguage that is so anbi guous as to | eave genui ne rather than

rarefied doubt as to its meaning. Bost on Edi son Conpany , D.P. U

92-1A-B at 4 (1993); Witinsville Water GConpany , D.P.U 89-67-A

at 1-2 (1989). darification does not involve reexamning the
record for the purpose of substantively nodifying a decision.

Bost on Edi son Conpany , D.P.U 90-335-A at 3 (1992), citing

Fitchburg Gas & H ectric Light Conpany , D P.U 19296/ 19297, at 2

(1976).

B. Ext ensi on of Judicial Appeal Period

GL. c. 25, 85, provides in pertinent part that a petition
for appeal of a Departnent final order nust be filed with the
Departnent no later than 20 days after service of the order "or

within such further time as the [ C omm ssion nay all ow upon
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request filed prior to the expiration of the twenty days after

the date of service of said decision, order or ruling." See also
220 CMR 8§ 1.11(11). Ganting such requests lies within the

sound exercise of discretion vested by the statute in the

Depart nent .

The deadl i nes established by statute and i npl enented by
Departmment rule indicate a clear intention to ensure that an
aggrieved party expeditiously nakes a determnation to appeal a
final order of the Departnent, enbody the appeal in a petition to
the Departnent within twenty days, and enter that appeal with the
Court ten days later. The statute has as its purpose that there

be tinely finality to Departnent proceedi ngs. Nunnal ly d/b/a L&R

Enterprises , D.P.U 92-34-A at 4 (1993). Swift judicial review

benefits both the appealing party and other parties and serves
the public interest by pronoting the finality of Departnent

orders. 1d. at 4-5. The Court has carefully protected from
encroachment the procedural denmands of GL. c. 25, 8§ 5, as an

expression of Legislative wll. See, e.q., Attorney Ceneral v.

Department of Pub. Wils. , 390 Mass. 208, 212-213 (1983).

In order to effect what the Legislature has nmandated, the
Department has required a genui ne and substantive showi ng of good
cause as a predicate to the exercise of its discretion under G L.
c. 25, 85 to extend the statutory appeal period. To this end,

the Departnent's procedural rule states that "reasonabl e
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extensions shall be granted upon a show ng of good cause."
220 CMR 8§ 1.11(11). Wth respect to determ ni ng what
constitutes good cause, the Departnent has stated:

Good cause is a relative termand it depends on the

ci rcunstances of an individual case. ood cause is
determned in the context of any underlying statutory
or regulatory requirenment, and is based on a bal anci ng
of the public interest, the interest of the party
seeki ng an exception, and the interests of any other
affected party.

Bost on Edi son Conpany , D.P.U 90-335-A at 4 (1992).

V. ANALYSI S AND FI NDI NGS

A Motion for darification

For the reasons stated below, we find that clarification is
not warranted on the issues identified in the Attorney CGeneral's
Motion. First, nothing in the Departnent's final Oder,
including the | anguage at issue in Sections V.A 2. b.iii and
M.C2 b., dimnishes the rights of parties to petition for an
investigation of NYNEX s rates, pursuant to GL. c. 159, § 14.
Under G L. c. 159, § 14, parties have a statutory right to file

at any tinme a conplaint with the Departnent regarding the rates

charged by NYNEX and/or the regul ations or practices affecting
those rates. Wiat the Legislature has ordained, only the
Legislature nmay alter or abrogate. |In addition, the Departnent's
O der did not indicate that the Departnment would limt the type
of evidence that could be presented in a proceedi ng conducted

pursuant to Section 14. W stated only that conpliance with the
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price cap pricing rules wuld be evidence of the reasonabl eness
of rates. See D.P.U 94-50, at n.130. The Departnent w l
address the specific type of rel evant evidence that parties nmay
present in such cases at the appropriate tine, i.e., during a
Section 14 proceeding. It would be premature for the Departnent
to specul ate on evidentiary matters in advance of such a filing.
There is no present basis to do so.

Contrary to the Attorney General's assertions, the Order did
not limt the rights of parties during proceedi ngs on the annual
filings to present evidence only on NYNEX s conpliance or
nonconpl i ance with the price cap's pricing rules. Nor did the
Departnent indicate that it would preclude parties from
presenting other types of relevant evidence during those
pr oceedi ngs. See DP.U 94-50, at n.130. It was clear that the
Departnment woul d adhere fully to the statutory requirenents of
Section 20, including notice to the Attorney General, notice to
the public, and a hearing. See D.P.U 94-50, at 219 (1995).
Because we find that the Departnent's final Order is not silent
as to the disposition of the specific issues identified in the
Attorney CGeneral's Mtion for Qarification and does not contain
| anguage that is so anbi guous so as to | eave doubt as to its
meani ng, we deny the Attorney CGeneral's Mdtion for Qarification
See, supra, D P.U 92-1A-B at 4, DP.U 89-67-A at 1-2.

For the reasons stated below we find that clarification is
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not warranted on the issues identified by AT&T. There appears to
be no difference between the first and third issues raised in
AT&T's Answer; therefore, we will address only issues one and
t wo.

Onh the first point, the Departnment stated in the Order that:

For those services where NYNEX controls an essentia
input for a conpetitor's offering of a conpeting
service, in order to prevent anti-conpetitive pricing,
the proper price floor for NYNEX s own rate el ement
shall consist of the rel evant whol esale rate that

at | east one conpetitor pays to NYNEX in order to offer
the service, and NYNEX s nargi nal cost of rel ated
overhead. For all other services, in order to prevent
cross-subsidi zation, the proper price floor shall be
the margi nal cost, as reported in the Conpany's nost
recent marginal cost study ("MSS'), MCS M. This
two-part price floor will prevent cross-subsidization
and anticonpetitive pricing. W direct the Conpany to
include inits initial price cap filing a listing and
calculation of the relevant price floor for each
service, i.e., NYNEX s narginal cost, or the rel evant
whol esal e rate plus NYNEX s marginal cost of rel ated
overhead. Qher parties will then have the opportunity
to comrent on whet her NYNEX has proposed the proper
price floor for each service.

D.P.U 94-50, at 205-206 (footnote omtted). dearly, the
Departmment intends for NYNEX to use the MCS M inits initia
price cap filing in order to propose price floors. However, if
parties believe that this will not represent a proper price
floor, they are free to argue that there should be an alternative
cal cul ation of marginal costs, including a calculation of |ong-
run increnmental costs. |If, on the basis of such argunents, the
Departnment determnes that such a calculation is necessary in

order to determne the proper price floor, it will direct the
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Conpany to performsuch a cal cul ation.
On the second point, the Departnent stated that a show ng by
NYNEX that a proposed rate exceeds the Departnent-approved price

floor would be prina facie evidence that the rate i s not

anticonpetitive. As long as the proposed rate exceeds the
relevant price floor, the rate will be presuned not to be
anticonpetitive unless refuted. The Departnent w |l consider
evidence to refute such a presunption, notw thstanding the fact
that the proposed rate exceeds the relevant price floor. Wre
sonmeone to challenge a NYNEX tariff filing and were the
Departmment to suspend that tariff, the Departnent woul d consi der
conpetent evidence on any naterial issue. The passage fromthe
O der at page 258, cited by AT&T, requires no clarification.
Because we find that the Departnent's final Oder is not
silent as to the disposition of the specific issues identified in
AT&T' s Answer and does not contain |anguage that is so anbi guous
SO as to |l eave doubt as to its nmeaning, we further find that
clarification on the issues raised by AT&T is not necessary.

B. Mbti on for Extension

In regard to the Attorney CGeneral's Mtion for Extension,
the Attorney CGeneral requests, at a mninum a 20-day extension
of the judicial appeal period beginning at the issuance of the
Department's decision on his Mtion for Qarification. In

effect, the Attorney CGeneral seeks a new appeal period but fails



D.P.U 94-50-B Page 12

to provide any reasons for such an extension.

As we noted in our decision on the AT&T/ MO and NECTA
notions to extend the judicial appeal period, there are inportant
public interests to consider when eval uati ng any request to
extend an appeal period. See DP.U 94-50-Aat 6-7. In this
case, we have already found that the broad public interest in
pronoting finality of Departnent decisions and the specific
public interest in not del ayi ng unnecessarily the inplenentation
of NYNEX s price cap plan clearly outwei ghed the interests of
AT&T/ MO and NECTA in extendi ng the appeal period. Id. In
nmaki ng that determ nation, we considered the specific reasons
offered by the parties in support of their requests. The
Attorney Ceneral, however, offers no support for his requested
extensi on and has not net his burden under the Departnent's "good
cause" standard. Therefore, we find that the Attorney Ceneral
has not denonstrated good cause for granting his notion to extend
the judicial appeal period. 7

Pursuant to the June 2, 1995 Hearing Oficer Notice, the
appeal period was tolled until after the issuance of this Oder.
O June 2, 1995, there were three days remaining in the 20-day

appeal period, therefore, the 20-day appeal period wll now

! By staying the procedural schedule to rule on the Attorney
General's notions, the Departnment effectively has given a
five-day extension of the period in which to file a petition
for appeal .
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expire at close of business on June 12, 1995.
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V. QRDER

Accordingly, after due consideration, it is

CRDERED: That the Mdtion for Aarification of the Attorney
General of the Commonweal th is DENED; and it is

FURTHER ORDERED : That the Mdtion of the Attorney Ceneral of

t he Commonweal th for Extension of the Judicial Appeal Period is

DEN ED.

By O der of the Departnent

Kennet h Gordon, Chairnan

Mary d ark Webster, Comm ssi oner
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Appeal as to matters of law fromany final decision, order or
ruling of the Comm ssion nmay be taken to the Suprene Judi ci al
Court by an aggrieved party in interest by the filing of a
witten petition praying that the O der of the Conm ssion be
nodi fied or set aside in whole or in part.

Such petition for appeal shall be filed with the Secretary of the
Comm ssion within twenty days after the date of service of the
decision, order or ruling of the Conm ssion, or wthin such
further tinme as the Conm ssion may al |l ow upon request filed prior
to the expiration of twenty days after the date of service of
said decision, order or ruling. Wthin ten days after such
petition has been filed, the appealing party shall enter the
appeal in the Suprene Judicial Court sitting in Suffolk County by
filing a copy thereof with the Aerk of said Court. (Sec. 5,
Chapter 25, GL. Ter. Ed., as nost recently amended by

Chapter 485 of the Acts of 1971).



