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| NTERLOQUTORY CRDER ON ATTORNEY GENERAL' S
MOTION TO DDSM SS OR TO REQU RE ADDI TI ONAL FI LI NGS

| NTRODUCTI ON

On April 14, 1994, New Engl and Tel ephone and Tel egraph
Conpany d/ b/a NYNEX ("NYNEX' or "Conpany") filed with the
Departmment of Public Wilities ("Departnment”) docunents descri bed
as revisions to its tariff, MD P.U Mass. No. 10, for effect My
14, 1994, as part of an Alternative Regulatory Plan ("Plan") for
NYNEX s Massachusetts intrastate operations. 1 On April 20, 1994,
t he Departnent suspended the Conpany's filing for investigation
until Novenber 14, 1994. The investigation was docketed as
D.P. U 94-50.

On April 28, 1994, the Attorney Ceneral of the Commonweal th
("Attorney Ceneral") filed a "Mdtion To Dismiss Petition O To
Require Additional Filings" ("Attorney CGeneral Mdtion"). O My
6, 1994, the Conpany filed an (bjection to the Attorney General's
Motion ("Conpany Response"”). On May 11, 1994, the Attorney
Ceneral filed a Reply to the Conpany's Response ("Attorney
CGeneral Reply").

! The Pl an proposes a new formof regulation for NYNEX to
replace the Departnent's existing rate-of-return regul ati on.
I nstead of continuing to regul ate the Conpany's expenses,
revenues, and earnings, the Departnent would only regul ate
the Conpany's prices, under a "price cap" form of
alternative regulation. The "price cap" mechani smwoul d
al |l ow the Conpany to change prices each year based on
increases ininflation, |less a pre-determned productivity
factor, adjusted for exogenous cost changes.
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On May 4, 1994, the Departnent issued a notice allow ng
interested persons to submt comrents on the Attorney CGeneral's
Motion. Coments were received fromthe New Engl and Cabl e
Tel evi si on Association, Inc. ("NECTA'), the Departnent of Defense
And All Qher Federal Executive Agencies ("DOD'), the
Commonweal th of Massachusetts's Executive Ofice of Econom c
Affairs ("ECEA"), AT&T Communi cations of New Engl and, Inc.
("AT&T"), and MO Tel ecomruni cations Corporation ("MJ"), all
intervenors in this proceeding. 2

1. ATTORNEY CGENERAL'S MOTI ON

A Attorney CGenera

In his Mtion, the Attorney General stated that the
Conpany's petition is "patently deficient and shoul d be
dismssed, or in the alternative, that the case should be divided
into phases and the Conpany shoul d be required to nmake additi onal
filings to cure the deficiencies" (Attorney General Mdtion at 1).
I n support of the relief requested, the Attorney General argues
that: (1) NYNEX is requesting a general rate increase wthout
showi ng a need for additional revenue; (2) current rates have not
been established to be the right starting point for alternative
regul ation; and (3) NYNEX s proposed Plan does not neet the

Departnent's standard for a proper tariff filing ( id.).

2 At the tine the notice was issued, the Conpany and the
Attorney CGeneral were the only parties to the case, as the
Departnent had yet to rule on petitions to intervene.
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Wth regard to the issue that the filing constitutes a
general rate increase, the Attorney CGeneral contends that
pursuant to GL. c. 159, § 20, "when a tel ecommuni cati ons common
carrier seeks changes 'which represent a general increase in
rates' that carrier bears 'the burden of proof to show that such
increase i s necessary to obtain a reasonabl e conpensation for the
service rendered ..."'" ( id. at 2). According to the Attorney
CGeneral, NYNEX s filing represents a general increase in rates,
and the Conpany has not net its burden of proof in show ng that
the increase is necessary ( id.).® Mreover, the Attorney Ceneral
contends that the Conpany has provided insufficient information
to meet its statutory burden of proof, under GL. c. 159, § 20,
that it has a need for additional revenue ( id. at 4). The
Attorney CGeneral maintains that instead of filing the required
information on "cost of service," as dictated by Departnent
precedent for tel ephone conpanies, the Conpany's "show ng" for
its need for additional revenue amobunts to "nothing nore than a

summary of current return on book investrment ..." ( id._at 4).°

8 The Attorney CGeneral argues that the Conpany's current
revenue requirenent is not just and reasonabl e because it is
based on outdated data froma 1985-1986 historical test year
(Attorney General Mdtion at 2-3). The Attorney General
notes that since then, the tel ecommuni cations industry has
seen dramati c cost decreases, which woul d have significantly

altered the Conpany's current revenue requirenent ( id.
at 3).
4 The Attorney CGeneral points out that public utility

(continued...)
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The Attorney CGeneral clains that under Departnent precedent,
dismssal is the proper action for a filing which is patently
deficient or fails to neet Departnent standards ( id. at 5,
citation omtted).

Wth regard to the starting point for inplenenting price
caps, the Attorney CGeneral argues that the Conpany has not shown
that current rates for individual rate classes represent the
right starting point, and, therefore, the filing should be
dismssed (id. at 7). The Attorney CGeneral argues that if the
Departnment were to allow NYNEX to inplenent its price cap at the
wong starting point, "any existing unfairness to ratepayers as a
whole or to individual rate classes"” could be "greatly
magni f[ied]" ( id.).

Concerning his position that the price cap filing is not a
proper tariff filing, the Attorney CGeneral contends that the
Conpany's proposed tariff filing, MD. P.U No. 10, is deficient
because it does not conply with Departnent regul ati ons and case
| aw governing tariffs ( i1d. at 8). The Attorney CGeneral argues
that the filing does not contain sufficient detail to: (1)
explain the basis for the rate to be charged for the offered

services; (2) provide a sufficient denonstration of the

4(...continued)
conmm ssions in many other states conducted revi ews of
current costs, full revenue requirenent proceedi ngs, and/ or
full rate cases before approving alternative regul ation
(Attorney General Mtion at 3-4).
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reasonabl eness of the rate; and (3) enable the public to apply

the rate to reasonably obtain the price term( id., citing Boston

Gas Gonpany , D P.U 92-259, at 47 (1993) (quotation omtted)).

The tariff, according to the Attorney General, al so does not
"show plainly all requisite detail fully to explain the basis of
all changes to be nade ..." as required by the Departnent's
tariff regulations at 220 CMR 8§ 5.02(3) ( id.). He contends
that a ratepayer seeking to determne the "price termi under the
proposed tariff could not do so ( id.).

As noted, the Attorney CGeneral asks that the Depart nent
dismss NYNEX s tariff filing or, inthe alternative, that the
Departnent (1) find that the Conpany's filing is not properly a
tariff investigation subject to the statutory six-nonth
suspension period, (2) conduct the proceeding as a two-phased
i nvestigation, whereby the Departnent first reviews the Conpany's
current rates as part of a full rate case ° to determne the
proper "cost-based starting point," and then reviewits proposal
for alternative regulation, and (3) order NYNEX to nake

additional filings ( id. at 8-10). ©

5 As part of a rate case, the Attorney CGeneral states that
NYNEX woul d be required to nmake all standard rate case
filings, including a full Cost of Service Study ("C08S') and
Margi nal Cost Study ("MCS') (Attorney General Mtion at 8).

6 The Attorney General suggests the follow ng schedule: (1) in
the first phase, NYNEX would file tariffs by July 15, 1994,
(continued...)
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B.  NYNEX

In its Response, NYNEX asserts that there is no basis for
dismssal of the filing (Conpany Response at 3). It contends
that the filing "contains substantial evidence establishing a

prinma facie case" for NYNEX s alternative regulatory plan ( id.).

I n addition, NYNEX contends that the Attorney General's
alternative request for bifurcated review of a rate case and the
alternative regulatory plan is unwarranted ( id. at 4).

First, the Conpany contends that it is not requesting a
general rate increase and its filing does not violate any
Departmment filing requirenents established for the consideration
of an alternative regulatory plan ( id. at 10, 11-14). NYNEX
contends that the Departnment has plenary power to determne the
formof regulation it exercises over carriers and has w de
discretion in choosing its approach to rate regul ation ( id. at 5,

citing New Engl and Tel ephone and Tel egr aph Conpany v. Depart nent

of Public Wilities , 371 Mass. 76, 354 N E 2d 860 (1976); New

Enagl and Tel ephone and Tel eqgr aph Conpany v. Departnent of Public

Uilities, 360 Mass. 443, 275 NE 2d 493 (1971). According to

NYNEX, the issue of whether the Departnent can exam ne a change

(... continued)
for a full rate case review, for suspension until February
15, 1995 while the Department conducts its investigation; in
t he second phase, NYNEX would file a petition for
alternative regulation in Decenber 1994, and the Depart nment
woul d conplete that investigation by May 15, 1995 (Attorney
General Mdtion at 9, 11).
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in regulatory policy, such as NYNEX s alternative regulatory plan
filing, is subject to the Departnent’'s discretion ( id. at 7).
The Conpany contends that the Attorney General's position that
filing requirenments for traditional rate-of-return regul ation
shoul d apply to NYNEX s proposal "unduly restricts" the

Departnment from exam ni ng changes in regulatory policy ( id.).
Moreover, NYNEX naintains that the Attorney CGeneral does not

point to any Departrment filing requirenents for a proceedi ng
examning a change in regulatory policy ( 1d. at 6-7). According
to NYNEX, there is "clear and unanbi guous" precedent for the

Departmment's ability to address changes in regulatory policy

based upon the type of information included inits filing ( id. at
8, citing AT&T Communi cations of New England, Inc. , DDP.U 91-79
(1992). 7 8

Second, NYNEX contends that its filing contains sufficient

evidence to establish that current revenues are a reasonabl e

! NYNEX contends that in D.P.U 91-79 the Departnent deferred
AT&T" s filing of rate case docunentati on, which had been
expressly ordered in a previous case, in order to consider
fully the alternative regul ati on proposal presented by AT&T
(Conpany Response at 9, citing DDP.U 91-79, at 1-2).

8 In challenging the case law cited by the Attorney General in
support of his contention that NYNEX failed to neet certain
filing requirements, NYNEX clains that the cases cited are
"i napposi te" because: (1) none of the cases involved the
i ssue of a fundanmental change in the formof regulation, and
(2) "virtually all" of the cases dealt with the issue of a
conpany's disregard of an explicit Departnent directive
(Conpany Response at 7-8). Both of these issues, asserts
NYNEX, are not raised by the Conpany's filing ( id.).
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starting point for the Conpany's alternative regulatory plan, and
that it is "sinply unnecessary for the Conpany to submt
additional naterials or for the Departnment to undertake the
significant burden of a separate [full revenue requirenent]
proceedi ng" ( id. at 10, 14). The Conpany asserts that the
Attorney CGeneral is "plainly incorrect” in contending that the
Conpany's filing is deficient because it does not contenplate a
full revenue requirenment investigation, and that the Attorney
Ceneral "ignores that the Departnent has broad discretion to
fashion alternative regul atory approaches" ( id. at 10, 12). °
NYNEX contends that the Attorney General is incorrectly view ng

t he pl an under Departnent standards that apply to traditional
rate-of -return regul ation, not to examnati ons of changes to
regulatory policy ( id. at 11). 1In addition, NYNEX naintains that
the plan does not envision any "change in revenues or rate

i ndependent of the pricing rules set forth in the Plan" ( id.
at 11). Moreover, the Conpany clains that it has no burden to
make an affirnative showing of a revenue requirenent inits
filing (id. at 12-13, citing GL. c. 159, § 17). Lastly, NYNEX
contends that it was not required to produce the "substanti al

financial information” that was included in the filing, though it

° The Conpany asserts that because public utility comm ssions
in other states conducted full revenue requirenent
investigations at the beginning of their alternative
regul ation case reviews "is clearly not determnative" in
Massachusetts (Conpany Response at 12).
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did so voluntarily ( id. at 13-14).

Third, the Conpany maintains that the Attorney General's
call for a newinvestigation into individual rate levels is
"unwarranted" and that the Departnment can rely on current rates
as the appropriate starting point for the Conpany's Pl an, w thout
the need for additional information and filings ( id. at 15).
NYNEX asserts that the Departnent in D P.U 89-300 and subsequent
transitional rate proceedi ngs has established reasonabl e rates,
based on extensive cost data, which can be relied upon as the
appropriate starting point for individual rates under the Pl an
(id. at 15-16). For the Attorney CGeneral to argue otherw se,
according to NYNEX, anounts to another attenpt at relitigating
i ssues of cost allocation and rate design ( id. at 16). Moreover
NYNEX argues that since existing rates have been determned to be
reasonabl e by the Departnent, and since Massachusetts | aw
provi des the Departnent wi th substantial discretion in
determning rates, existing rates nay serve as an appropriate

starting point ( id. at 17, citing American Hoechest Corporation

V. Departnent of Public Wilities , 399 NE 2d 1, 4 (1980)).

Fourth, the Conpany clains that the proposed tariff is
"unquesti onably accept abl €' under Departnent standards, in part
because: (1) it contains detailed terns setting forth the basis
for future rate changes; (2) it includes extensive provisions

relating to an annual tariff filing process in which specific
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rates will be proposed in accordance with the Plan's pricing

rules; and (3) it explains the methods and data sources to be

used in applying the pricing rules ( id. at 18). ¥ NYNEX al so
contends that when the Conpany proposes rate changes inits

annual tariff filing, the newrates will be clearly set out for
ratepayers ( id.). The Conpany also clains that the pricing
nmechanismin the proposed tariff is simlar to other "standard
formulas" in use by electric and gas utilities to calculate rate

adj ustnents, such as purchased power cl auses, cost of gas

adj ust nent provi sion, and conservati on charges ( id. at 19, citing

Consuner O gani zation for Fair Enerqgy Equality, Inc. v.

Department of Public Wilities , 335 NE 2d 341 (1975); 220

C MR 8§ 6.00; Boston Edison Conpany, Tariff MD P.U No. 744,
Boston Gas Conpany, Tariff MD P.U No. 905; Commonweal th

E ectric Conpany, Tariff MD P.U No. 274). NYNEX argues that
its filing includes detailed terns setting forth the basis for
future rate changes ( id. at 18).

C. Attorney General Reply

10 NYNEX argues that the Department's decision in Bost on Gas
Gonpany , D.P.U 92-259, cited by the Attorney CGeneral in
support of his argunent, can be distinguished for severa
reasons: (1) that case dealt with the issue of whether
Boston Gas Conpany could negotiate rates in certain
instances; (2) Boston Gas Conpany did not propose to tariff
negotiated rates; (3) the Departnent rejected the tariff
because the pricing terns were not stated; and (4) the
Department concl uded that the Conpany coul d nore
appropriately negotiate rates under the contracting process
(NYNEX Response at 19-20).
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In his Reply, the Attorney General contends that the
Departnent may dismss as patently deficient a filing which
proposes a new formof regulation but fails to satisfy Departnent
standards under the existing regulatory schene (Attorney CGeneral

Reply at 1, citing Mssachusetts El ectric Conpany v. Departnent

of Public Wilities , 383 Mass. 675 (1981)). In addition, the

Attorney Ceneral contends that NYNEX s reliance on AT&T

Communi cati ons of New Engl and, 1nc. , DP.U 91-79, supra, is

m spl aced because of inportant distinctions between that case and
the Conpany's filing ( id. at 2).

D. Comments from G her Parties

NECTA supports the Attorney CGeneral's Mtion, and argues
that NYNEX s Plan constitutes a general rate increase under
GL. c. 159, § 20, and that the Conpany's filing is patently
deficient (NECTA Comments at 10). NECTA asserts that the
Conpany's Pl an does not relieve NYNEX or the Departnent from
conpliance with the legal requirenents of GL. c. 159, § 20,
governing a general increase inrates ( id. at 11).

NECTA argues that an indexed rate change is subject to the
statutory constraint that an increase or decrease in rates nust
be proven necessary to provi de the Conpany with "reasonabl e
conpensation," whi ch NECTA contends is a cost-based concept ( id.
at 11). NECTA naintains that the use of indexing for rate

changes is by statute subject to a cost-based ceiling, and that
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NYNEX has not nmade the requisite presentation of its revenue
requi renent under Departmnent standards ( id.).

The DOD supports the Attorney General's Mtion because
NYNEX s filing would halt the transitional rate restructuring
process (DCD Comments at 1).

The ECEA opposes the Attorney General's Mtion and urges the
Departnent not to delay its examnation of the Conpany's filing
by dismssing the case or initiating a multi-phase proceedi ng
(ECEA Comments at 2). The ECEA argues that the reasonabl eness of
existing rates is a legitimate concern, but that it is
inextricably linked to the Conpany's proposal and shoul d be
examned as part of the proposal, not as one phase of a
proceeding ( id.).

M argues that the Department should grant the Attorney
Ceneral's Motion to dismss the filing, or should adopt the
Attorney Ceneral's proposed schedule for this proceeding (Ml
Comments at 2). MJ agrees with the reasons stated by the
Attorney CGeneral in his Mtion ( id. at 1). MJ also supports the
Attorney Ceneral's proposed procedural schedul e because it shoul d
permt the Departnment and the parties sufficient opportunity to
conduct an appropriate "going-in" rate review, prior to
addressing NYNEX s Plan ( id. at 2).

AT&T opposes the Attorney General's Mtion because,

according to AT&T, NYNEX s filing is sufficient for the
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Departnment to address the question of whether nodification of the
current regulatory regine is appropriate (AT&T Comments at 2-3).

11, ANALYSIS AND FI NDI NGS

The Attorney CGeneral has raised three issues for the
Departnent’'s consideration in his Mdtion: (1) whether the
Conpany's filing is properly a tariff filing, pursuant to the
Departnent's standard for tariff filings; (2) whether the
Conpany's filing is patently deficient, under GL. c. 159, § 20,
as a request for a general increase in rates, because the Conpany
has not shown that it needs additional revenue; and (3) whether
the Conpany has failed to establish inits filing that its
current rates for individual rate classes are the appropriate
starting point for inplenmentation of its proposed Aternative
Regul atory Pl an.

I n judgi ng whether the filing at issue is a proper tariff
filing, the Departnent is guided by statutory requirenents in
GL. c. 159, the Departnent's tariff rules contained in 220
CMR 8§ 5.00, and previ ous Departnent deci sions.

GL. c. 159, 8 19 provides that "[e]very commobn carrier
shall file with the Departnent and shall plainly print and keep
open to public inspection schedul es showing all rates, joint
rates, fares, telephone rentals, tolls, classifications and
charges for any service ... and all conditions and |imtations,

rules and regul ations and forns of contracts or agreenents in any
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manner affecting the sane." 1In addition, 220 CMR § 5.02(3)(b),
provides that "[t]ariffs and schedul es shall show plainly al
requisite detail fully to explain the basis of all charges to be
made and all rules and regul ati ons governing the sane.”

In Boston Gas , D.P. U 92-259, at 40-41 (1993), the

Departnent stated that "generally, a tariff is a public docunent
setting forth a description of the utility's services being
offered, the availability of the services offered, rates and
charges with respect to the services, and governing rul es,

regul ations, and practices relating to those services." Id. ,

citing International Tel. & Tel. Co. v. United Tel. Co. of

Florida, 453 F. Supp. 352, 357 n.4 (D.C Fla. 1975).

After consideration of the Attorney CGeneral's Mtion and the
Conpany's filing of April 14, 1994, we conclude that the "tariff
revisions"” filed by NYNEX are better described as a form of
regul ati on that NYNEX proposes the Departnment adopt. NYNEX s
proposal does not set forth any proposed changes in rates for
i ndi vidual services that would take effect if the Departnent were
to approve the Conpany's filing. Under the Conpany's proposal,

t he Conpany woul d have to file revisions to its current tariffs
each year to inplenent rate changes all owed under a price cap

formul a, and, these subsequent filings would state the specific
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rates charged for services. ! For these reasons, the Departnent
finds that the Conpany's April 14, 1994 filing is not a tariff
filing.

The filing may, however, be considered a petition and is
sufficient to serve as a basis for investigating the Conpany's
proposed alternative formof regulation. The filing seeks to
establ i sh new standards for determning whether unstated rates to
be filed in the future are just and reasonable. Accordingly, we
will treat the Conpany's filing as a petition for the
inplenentation of its Plan, and will investigate the Plan in this
docket. 2 Al though the Departnent's finding no | onger subjects
this proceeding to a maxi numsi x-nonth investigation period, we
acknow edge the concern of ECEA regardi ng any unnecessary del ay
in review ng the Conpany's Plan and will, therefore, proceed wth
the conduct of this case in as expeditious a manner as possi bl e,

consistent with our regulatory responsibilities.

1 The Conpany argued that its pricing nechanismin the
proposed tariff is simlar to other "standard fornul as"
included in tariffs of certain electric and gas utilities to
calculate rate adjustnments, such as purchased power cl auses,
cost of gas adjustnent provision, and conservation charges.
However, those formulas are found in tariffs because the
resulting rates are not otherwise listed in the electric and
gas tariffs. Wereas, under NYNEX s proposal, a tariffed
description of the formula is unnecessary because any tariff
woul d include the rates that result fromthe application of
the price cap formul a.

12 Because the April 14, 1994 filing is not a tariff filing, it
IS necessary to vacate the Departnent's Order of Suspension
dated April 20, 1994.
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Because we have found that the Conpany's filing is not a
tariff filing, and the Departnment will consider the matter as a
petition for alternative regulation, the Conpany's filing cannot
constitute a general increase in rates under GL. c. 159, § 20,
as the Attorney General argues. Moreover, it is clear that a
decision on the filing would not directly result in any change in
the Conpany's rates. Rates may change in subsequent annual
filings if a price cap fornula is adopted. Wether or not such
annual filings would anount to a request by NYNEX for a general
rate increase is an issue that we need not address in this Oder.
The question of whether there are statutory inpedinents to the
i npl ementati on of the proposed Pl an, including any resulting
changes in rates as a result of subsequent annual filings, and
t he question of whether statutory changes are needed to
accommodate the annual filings, are questions that wll be
addressed during the course of this proceeding. For the above
reasons, we deny the Attorney CGeneral's Mition to D smss based
on his argunents that the filing constitutes a general rate
increase. In addition, we deny the Attorney Ceneral's requests
for a two-phase proceedi ng and for NYNEX to nmake additi onal
filings.

Finally, the question raised by the Attorney General of
whet her the Conpany's existing rates nay be appropriate as a

"starting point" for any alternative regulatory plan that the
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Department may approve is the subject of other pendi ng notions on
the scope of this proceeding. These notions will be dealt with
pronptly. As the Departnent has deened NYNEX s filing not to be
a request for a general increase in rates under GL. c. 159,
8 20, the Attorney CGeneral's objection to the use of existing
rates as a starting point for the Departnment's investigation of
the Plan is not a basis for dismssal.
V. ORDER

Accordingly, after due consideration, it is

CRDERED: That the Motion to Dsmss of the Attorney General
of the Commonweal th, filed with the Departnent on April 28, 1994,

be and hereby is DENED; and it is

FURTHER CRDERED : That the Mdtion for Alternative Relief of

the Attorney General of the Commonweal th, filed with the
Departmment on April 28, 1994, requesting that the Departnent find
the April 14, 1994 filing of New Engl and Tel ephone and Tel egr aph
Conpany d/b/a NYNEX is not properly a tariff filing, be and
hereby is GRANTED; and to establish a two-phase schedule in this
proceedi ng, and to order NYNEX to nmake additional filings, be and
hereby is DENNED; and it is

FURTHER CRDERED : That the Departnent's O der of April 20,

1994, suspending the operation of anmendnents to Tariff MD. P. U
No. 10 of New Engl and Tel ephone and Tel egraph Conpany d/ b/ a

NYNEX, until Novenber 14, 1994, be and hereby is vacated; and it
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FURTHER CRDERED : That the Departnent shall consider the

April 14, 1994 filing of New Engl and Tel ephone and Tel egraph
Conpany d/ b/a NYNEX as a petition for an Alternative Regul atory
Plan, and the Departnment shall investigate the petition within
this docket.

By O der of the Departnent,

Kennet h Gor don
Chai r man

Bar bar a Kat es- Gar ni ck
Comm ssi oner

Mary d ark Webster
Comm ssi oner



