D.P.U 94-73

| nvestigation by the Department of Public Wilities upon its own
notion on Regul ati on of Commercial Mbile Radi o Services.
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| NTRODUCTI ON

On April 22, 1994, the Departnent of Public Wilities
("Departnent") voted to open an investigation on its own notion
into the regulation of comrercial nobile radio services ("QWRS'),
al so known as radi o coomon carrier ("RCC') services. The
i nvestigation was docketed as D.P. U 94-73.

On August 10, 1993, the Qmi bus Budget Reconciliation Act
("Budget Act") was signed into | aw by the President. ! The Budget
Act amends the Communi cations Act of 1934 by preenpting state and
local entry and rate regul ation of both commercial and private
nmobi | e radi o services as of August 10, 1994, 2 However, states
may regul ate other terns and conditions of OWVRS. Al so, the
Federal GCommruni cations Comm ssion ("FCC') shall allow states to
continue OVRS rate regulation if the state can denonstrate that:

(1) narket forces in the state are i nadequate to protect

the public fromunjust and unreasonabl e w rel ess service
rates or fromrates that are unjustly or unreasonably

1 QOmi bus Budget Reconciliation Act of 1993, Public Law No.
103-66, Title VI, 88 6002(b)(2) (A, 6002(b)(2)(B), 107 Stat.
312, 392 (1993).

2 GL. c. 159, 88 12, 12A-12D, provides the Departnent
jurisdiction over RCC service in Massachusetts. The statute
requires that ROCs obtain a certificate of public
conveni ence and necessity fromthe Departnent prior to
offering service in Massachusetts and grants the Depart nent
jurisdiction over RCCrates. GL. c. 159, 88 12B, 12C
Specifically, GL. c. 159 88 12B-12D wi || be preenpted by
Section 332 of the Communi cations Act, as revised by the
Budget Act, which governs the regulation of all "nobile
services," as defined by Section 3(a) of the Communi cati ons
Act .
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discrimnatory; or

(2) such market conditions exist and such service is a

repl acenent for |and-1ine tel ephone exchange service for a

substantial portion of the tel ephone I and-1ine exchange

service within such state.

The Departnent opened this investigation to determne
whet her to petition the FOC for authority to continue rate
regul ation of RCCs after August 10, 1994. The Departnent al so
sought comments on the regul ation of other terns and conditions
of RCC service in Massachusetts, such as liability of the
conpany, use of service, and consuner protection issues, and the
repeal of 220 CMR 88 35.00 et. seq., which provides procedural
rules for the Departnent's regul ati on of radi o common carrier
servi ce.

The Departnent allowed interested parties to submt witten
comments on these issues by May 12, 1994. The Departnent al so
hel d a public hearing at the Departnent's offices on May 17,
1994. The Departnent allowed until June 30, 1994, for the filing
of any additional witten comments, and until July 20, 1994, for
the filing of reply coments.

Pursuant to the Departnent's request for witten coments,
MZ  Tel ecommuni cations Corporation ("MJ"), Southwestern Bell
Mobil e Systens, Inc. d/b/a Cellular One ("Cellular Cne"), NYNEX
Mobi | e Communi cati ons Conpany ("NYNEX Mobile"), Bell Atlantic
Mobi | e Systens ("BAMB'), SNET Mobility, Inc. ("SNET Mbility"),

Mobi | eMedi a Communi cations, Inc. ("MbbileMdi a"), GIE Mbil net
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| ncorporated ("GIE Mbilnet"), Tri-State Radio Co. ("Tri-State"),
Arch Connecticut Valley, Inc. ("Arch"), Paging Network Inc.
("PageNet "), Berkshire Communi cators ("Berkshire"); QuickCal
Corporation ("QuickCall"), and Mbil eComm of the Northeast, Inc.
("Mobi | eComm') filed coments. 1 June 15, 1994, and June 30,
1994, Cellular One and NYNEX Mobile, respectively, filed

addi tional comments inreply to Md's initial comrents.

1. POSITIONS OF THE PARTI ES

a. M

MZ argues that the Departnent should petition the FCC for
authority to continue rate regulation of CVRS i n Massachusetts in
order to maintain the status quo and to protect subscribers in a
mar ket characterized by very limted conpetition (MJ Comrents
at 4). MJ argues that the Departnent should use this docket to
establish the general dom nant/nondom nant regul atory structure
for the OVRS industry in Massachusetts ( id. at 2-3).

MJ al so maintains that regul atory oversight of "other terns
and conditions" of OWRS providers is "extrenely inportant” in
order to create MJ's proposed new regul atory structure for the
OMRS industry ( id. at 5). MJ argues that the Departnent shoul d
require that terns and conditions of the intrastate
i nt erconnection and access of ferings of dom nant CMRS providers

be fair and reasonabl e, and do not unreasonably discrimnate

agai nst any custoner, including conpeting providers of OVRS ( id.
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at 6).

MZ argues that the Departnent should extend "co-carrier”
status to OVWRS providers and shoul d adopt principles of "nmnutual
conpensation” ( id. at 7). 3

b. Cel lul ar Onhe

Cel lular One asserts that "fierce" conpetition in the
t el ecommuni cations market protects the public fromunjust and
unreasonabl e wirel ess service rates and fromrates that are
unjustly or unreasonably discrimnatory (Cellular Cne Comments
at 1). Cellular One argues that with new w rel ess technol ogy and
the introduction of conpetitors in the marketplace on a regul ar
basis, existing cellular providers are prevented fromall ow ng
their prices to beconme unjust, unreasonable or unduly
discrimnatory ( id. at 2).

In addition, Cellular One asserts that wirel ess technol ogy
is used by less than ten percent of the Massachusetts popul ati on,
and, therefore, cellular service cannot be considered a
substitute for |andline exchange service ( id.).

Cellular Cne argues that MJ's proposal s are beyond the

3 MJ indicates that "co-carrier" status is a classification
used by the California Public Wilities Commssion to
represent certain requirenments for interconnection and
nmut ual conpensation (MJ Comments, Attachnment B, at 5-6).
M defines nutual conpensation as "recovery by CVRS
providers of the reasonable cost of termnating calls
originating on | ocal exchange carrier networks, and vice
versa" (id. at 7).
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scope of this proceeding and do not reflect existing conditions
in the increasingly conpetitive wireless marketplace in
Massachusetts (Cellular One Reply Comments at 1). Cellular One
argues that the Departnent should deny MJ's proposals ( id.).

Cel lular Cne al so argues that because MJ's proposals are
beyond the scope of the legal notice for this proceeding, the
Departnment cannot consider themw thout the publication of a new
and expanded notice and the opportunity for all interested
parties to cooment ( id. at 2).

C. NYNEX ©Mobi | e

NYNEX Mobil e asserts that the Departnent should not petition
the FCC and shoul d forbear fromregul ati on of nobile services
(NYNEX Mobil e Commrents at 20). NYNEX Mobil e argues that the
nobi | e marketpl ace is vigorously conpetitive and that nobile
communi cations is not a replacenent for tel ephone | andline
exchange service within the state ( id. at 3). A so, NYNEX Mbile
contends that the Departnent should repeal 220 C MR Section 35
(id. at 16).

NYNEX Mobile estimates that its service penetration rate in
its region is 1.77 percent and that the penetration rate for
| andl i ne tel ephone exchange service in the NYNEX region exceeds
94 percent ( id.). Therefore, according to NYNEX Mobile, it
cannot be argued that cellular services have repl aced basic

t el ephone service for a substantial portion of the Massachusetts
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population ( id. at 4).

NYNEX Mobil e argues that: (1) its terns and conditions are
disclosed in full on each custoner's service order forns; (2)
service representatives and sal es channels are trained to address
custoner issues; and (3) custoners regularly see notices in
custoner newsletters and bill inserts ( 1d. at 17). NYNEX Mbile
argues that custonmers who are dissatisfied with their current
provider may take their business el sewhere, and custoners are
thus protected by a conpetitive marketplace, which is "the nost
power ful and effective mechanismcontrolling service terns and
conditions" ( id. at 17-18).

NYNEX Mobil e al so argues that the Departnent shoul d reject
M 's recomrendation for the Departnment to file a petition with
the FOC to continue the regulation of wreless service ( NYNEX
Mobil e Reply Corments at 4). NYNEX Mobile points out that MJ
was the only commenter to request the Departnent to petition the
FOC for continued rate regulation of OVMRS (  id. at 1).

NYNEX Mobil e al so asserts that MJ inappropriately seeks to
convert this docket into a broad-rangi ng proceedi ng ( id. at 2).
NYNEX Mobile notes that the interstate interconnection and
conpensation issues raised by MJ are under consideration in
pendi ng FCC proceedi ngs, and that any intrastate interconnection
and conpensation i ssues would be nore appropriately handled in

anot her proceeding ( id. at 3).
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d. BAMVB

BAMS urges the Departnent not to petition the FCCto
continue regul ation of rates beyond August 10, 1994 ( BAMB
Comments at 18). BAMS states that the narket conditions in
Massachusetts do not support continued rate regul ati on and nmake
it inpossible to nmeet the statutory tests for continued
regulation ( 1d. at 3). According to BAM5, narket forces are
adequate to protect the public and cellular service is not a
repl acenent for landline tel ephone service ( id. at 15).

BAMS states that the cellular radio service penetration rate
nationally is about four percent while the |andline service
penetration rate is about 95 percent ( id.). BAMS further asserts
that neither the price nor the capacity of cellular radio service
suggests that cellular will beconme a substitute for | andline
service for a substantial portion of the Commonweal th's
popul ation in the foreseeable future ( id.).

BAMS al so argues that the existing |evel of conpetition at
the whol esale and retail levels for cellular service in
Massachusetts does not support rate regul ati on for consuner
protection purposes ( id. at 16). BAMS further states it is not
in the best interest of a cellular radio service operator to
engage in unjust, unreasonable or discrimnatory practices or to
charge unjust or unreasonable rates in such a conpetitive

environment ( id.).
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e. SNET Mobility

SNET Mobility argues that its Springfield narket for
cellular services is conpetitive, and bases its argunent on the
exi stence of suitable substitutes including paging, specialized
nobi | e radi o services, and nobile data services (SNET Mbility
Comments at 5). SNET Mbility argues that this conpetitiveness
w ll increase in the next year as the FCC proceeds to |icense new
forns of nobile services, such as Personal Communi cations
Services and nobile satellite services (  1d. at 9).

SNET Mobility maintains that the introducti on of new sources
of conpetition will intensify conpetitive forces in the nobile
services market, forcing providers to provide additional network
servi ces and enhance price conpetition ( id. at 17). SNET
Mobility argues, accordingly, that current nmarket conditions are
adequate in nobile services to protect subscribers and to protect
end users fromunjust and unreasonable rates ( id.).

f. Mobi | eMedi a

Mobi | eMedi a asserts there is no |longer a need for the
regul ation of rates of paging service or "other terns and
conditions" of paging services ( id. at 3). According to
Mobi | eMedi a, conpetitive market forces created by the |arge
nunber of providers ensures public protection fromdiscrimnatory
or unreasonabl e rates or unreasonabl e conditions of service

(id.). In view of these narket conditions, MbileMd a urges the



D.P.U 94-73 Page 9

Departmment to repeal its regulation of radio utilities and not
petition the FCC to continue regul ation of paging service rates
(id. at 5-6).

Mobi | eMedi a argues that price conpetition in the paging
i ndustry shoul d be distingui shed fromconpetition in the cellular
i ndustry, because while the FOCC has allocated portions of radio
spectrumto two cellular facilities-based carriers, no such
[imtation exists in the paging industry ( id. at 4).
Consequent |y, according to MbileMdia, there are significantly
nore pagi ng conpani es than cel lul ar providers, and thus nore
price conpetition ( id.).

Regardi ng the regulation of "other terns and conditions" of
pagi ng services, MbileMedia asserts that conpetition nakes
regul ati on of services and billing practices unnecessary ( id.
at 5).

Mobi | eMedi a al so supports the repeal of regul ations
regarding certification of radio utilities set forth at 220
CMR 8 35.00 ( id.).

g. GIE Mobi | net

GIE Mobil net argues that: (1) the cellular nmarketplace is
currently conpetitive and conpetition will increase in the near
future; and (2) cellular service is discretionary in the sense
that it is not a necessity (GIE Mbilnet Comrents at 1.) GIE

Mobi | net argues that these two factors obviate the need for the
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Department to petition the FCC to continue the regul ation of
rates of OWVRS after August 10, 1994 ( id.).

GIE Mbobi Il net argues that conpetition manifests in two ways:
(1) direct conpetition provided at the whol esal e and retail
| evel s through other service providers; and (2) through
alternative service providers such as pagi ng, pay phones, and
Speci al i zed Mobile Radio Services ( id. at 3).

GIE Mobi |l net asserts that narket forces in Massachusetts
adequately protect the public fromunjust and unreasonabl e
wireless service rates and fromrates that are unjustly or
unreasonably discrimnatory ( id. at 9). A so, GIE Mbil net
states that the Departnment has no need to regul ate other "terns
and conditions" of cellular service because nmarket forces act as
aregulator ( id.).

h. Tri-State

Tri-State argues that with respect to paging OWVRS, the
extrenely conpetitive nature of the paging industry both
nati onwi de and in Massachusetts makes unnecessary any regul ation
by the Departnment (Tri-State Coomments at 5). Tri-State further
asserts that regul ation, whether consisting of regul ation of
rates or "terns and conditions,” wll inhibit conpetition between
pagi ng service providers and will deprive the public of
substantial benefits that result from "aggressive conpetition”

(id. at 4).
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Tri-State naintains that the regulation of "other terns and
condi tions" of CMRS, including conpany liability, use of services
and consumer protection issues, IS not necessary given the
extrenely conpetitive state of the paging industry in
Massachusetts ( id. at 8).

Tri-State enphasizes that its coimments relate to the pagi ng
COVRS i ndustry and not the two-way nobile OWRS industry ( id.
at 9). Tri-State argues that this distinction is critica
because conditions in the cellular nmarket may warrant a petition
by the Departnment for regulation of rates, the inposition of new
regul ations regardi ng conpany liability, the use of services, or
consuner protection issues ( id. at 10). Tri-State asserts that
findings regardi ng the two-way market pl ace shoul d not affect
Tri-State's assertion that the conpetitive status of the pagi ng
COVRS nar ket renders continued regul ati on by the Depart nent
"unnecessary and counterproductive" ( 1d.).

i Arch

Arch asserts that market forces in Massachusetts provide
fair and reasonabl e service rates to the public for conmerci al
nmobi | e radi o services (Arch Comments at 1). Arch argues that the
Department shoul d repeal 220 C MR 8§ 35.00, because, after
federal preenption of entry regulation, no | egal basis renains
for the regulation of the extension of nobile radio utility

systens, or transfers of certificated facilities ( id. at 3).
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J - PageNet

PageNet argues that the Departnent cannot neet the required
burden of proof to establish the need for continued regul ati on of
pagi ng service in Massachusetts (PageNet Comments at 1).

PageNet naintains that the pagi ng market in Massachusetts is
hi ghly conpetitive and that narket conditions adequately protect
the public fromunjust and unreasonabl e discrimnatory rates
(id. at 4). PageNet also asserts that paging is not a
repl acenent for |andline tel ephone service, but rather an
enhancenent or conplenent ( id.).

K. Berkshire

Berkshire states that it does not see any advantage for the
Departmment to continue regul ation of RCCs after August 10, 1994,
unl ess the Departnment can regul ate other currently unregul ated
services as well (Berkshire GComruni cators Comments at 1).

l. Qui ckCal |

QuickCall states that a conpetitive market without
regul ation provides "a | ower cost of doing business, better
service to our custoners, and better flexibility in meeting
custoner needs in the market place" (QuickCall Comments at 1).
Further, QuickCall asserts that its costs are significantly
hi gher in regul ated nmarkets, such as Massachusetts and California
(id.).

m Mobi | eGComm
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Mobi | eComm asserts that the Massachusetts marketplace is
strongly conpetitive for paging services and that narket forces
are extrenely effective in keeping prices at a conpetitive |evel
(id. at 1). Accordingly, MbileCommargues that rate regul ation
at the state level is no |longer necessary ( id. at 2).

Regardi ng the regul ation of "other terns and conditions,"
Mobi | eConm argues that conpetitive market forces provide an
adequat e bal ance between custoners and providers in reaching an
agreenent on terns of service ( id.).

11, ANALYSIS AND FI NDI NGS

a. Rat e Requl ation

In order to successfully petition the FCC for the authority
to continue RCC rate regul ation, the Departnent woul d have to
denonstrate that:

(1) narket forces in the state are i nadequate to protect

the public fromunjust and unreasonabl e w rel ess service

rates or fromrates that are unjustly or unreasonably

di scrimnatory; or

(2) such market conditions exist and such service is a

repl acenent for |and-1ine tel ephone exchange service for a

substantial portion of the tel ephone I and-1ine exchange

service within such state.

In 1984, the Department determned that the wrel ess service

mar ket in Massachusetts was conpetitive ( see Cellular Resellers ,

D.P.U 84-250, at 6 (1984)). W note that nost comenters cited
an increase in the nunber of RCCs in Massachusetts and a

correspondi ng reduction in rates as indications that conpetition
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in the Massachusetts wi rel ess nmarket has increased since that
time to the benefit of consuners. * Based on the comments
received in this docket, the Departnent finds that the wrel ess
mar ket in Massachusetts remains conpetitive.

Accordingly, we find that market forces in the state are
adequate to protect the public fromunjust and unreasonabl e
wireless service rates or fromrates that are unjustly or
unreasonably discrimnatory. Also, we find that wrel ess service
in Massachusetts is not a replacenent for |and-1ine tel ephone
exchange service for a substantial portion of the tel ephone
| and-1i ne exchange service within the Commonweal th. Therefore,
the Departnent shall not petition the FCC for authority to
continue rate regulation of RCCs i n Massachusetts. 5

b. Requl ati on of G her Terns and Conditions

As of August 10, 1994, the Departnent will no | onger

regul ate the rates of ROCs in Massachusetts ( see section Il1l.a,

4 M2 was the only comrenter to recomrend that the Depart nent
petition the FOC. MJ argued that the market is
characterized by "very limted conpetition.” MJ also

recomrended that the Departnent use this docket to establish
a dom nant/ nondom nant regul atory framework for wrel ess
service in Massachusetts. W find that establishnent of a
regul atory franmework for RCC regul ation in Massachusetts is
beyond the limted scope of this investigation, and,
furthernmore, that our findings herein render MJ's request
noot .

5 If the Departnent determnes |later that nmarket conditions in
Massachusetts are such that it desires to reinstate rate
regulation, it will petition the FCC at that time, pursuant
to Section 332(c)(3)(a) of the Budget Act.
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above) and will no longer regulate the entry of RCCs into the
narket. © W have found that market forces in the state are
adequate to protect the public fromunjust and unreasonabl e

wirel ess service rates; these narket forces al so nmake it
unnecessary for the Departnment to regulate other terns and
conditions of RCC service in Massachusetts. Therefore, as of
August 10, 1994, the Departnment will not regul ate other terns and
conditions of RCC service in Massachusetts.

RCC tariffs that are currently on file with the Departnent
primarily list rates and other terns and conditions. Because the
Department will no longer regulate RCC rates and other terns and
conditions, it is not necessary for the Departnment to maintain
RCC tariffs, as of August 10, 1994.

C. Repeal of 220 CMR 88 35.00 et. seq.

220 CMR 88 35.00 et. seq., provides procedural rules for
the Departnent's regulation of RCC rates and nmarket entry. @ ven
that the Departnment will no longer regul ate RCC rates and nar ket

entry as of August 10, 1994, we find that 220 C MR 8§ 35.00 et.

6 The Departnent considers the requirenment that a carrier
obtain a certificate of public conveni ence and necessity
("certificate") to be a formof market entry regul ation.
Simlarly, regulatory approval of a transfer of a
certificate is a formof entry regulation. Therefore,
because the Departnment is preenpted fromentry regul ati on as
of August 10, 1994, RCCs need no |longer file applications
for a certificate or for approval of certificate transfers.



D.P.U 94-73 Page 16

seq. should be repealed. 7
V. ORDER

Accordingly, after due notice, hearing, and considerati on,
itis

ORDERED: That the Department will not petition the Federa
Communi cati ons Comm ssion for authority to continue rate
regul ation of radio common carriers in Massachusetts after August
10, 1994; and it is

FURTHER CRDERED : That the Departnment will not regul ate

other terns and conditions of radio conmon carrier service after
August 10, 1994; and it is

FURTHER CRDERED : That the Departnment will not maintain

tariffs for radio common carriers after August 10, 1994; and it

is

! 220 CMR § 35.01, "Authority," provides "these rules are
i ssued pursuant to MGL. c. 159, § 12B, authorizing the
Departnent to issue rules and regul ati ons governing the
i ssuance of certificates for the construction, operation,
and extension of nobile radio utility systens by radio
utilities.”
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FURTHER CRDERED : That 220 CMR 88 35.00 et. seq. be and

hereby is repeal ed.

By O der of the Departnent,

Kennet h Gordon, Chair nan

Mary d ark Webster, Comm ssi oner



Appeal as to matters of law fromany final decision, order or
ruling of the Comm ssion may be taken to the Suprene Judi ci al
Court by an aggrieved party in interest by the filing of a
witten petition praying that the O der of the Conm ssion be
nodi fied or set aside in whole or in part.

Such petition for appeal shall be filed with the Secretary of the
Comm ssion within twenty days after the date of service of the
decision, order or ruling of the Conm ssion, or wthin such
further tinme as the Conm ssion may al |l ow upon request filed prior
to the expiration of twenty days after the date of service of
said decision, order or ruling. Wthin ten days after such
petition has been filed, the appealing party shall enter the
appeal in the Suprene Judicial Court sitting in Suffolk County by
filing a copy thereof with the Aerk of said Court. (Sec. 5,
Chapter 25, GL. Ter. Ed., as nost recently amended by

Chapter 485 of the Acts of 1971)



