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December 2000

His Excellency the Governor

The Honorable President of the Senate

The Honorable Speaker of the House of Representatives

The Honorable Chairman of the Senate Ways and Means Committee

The Honorable Chairman of the House Ways and Means Committee

The Honorable Chairman of the Senate Post Audit and Oversight Committee

The Honorable Chairman of the House Post Audit and Oversight Committee

The Directors of the Legislative Post Audit and Oversight Bureaus

The Secretary of Administration and Finance

Members of the General Court

Omnibus ad quos praesentes literae pervenerint, salutem.
.

I am today releasing a report concerning the cost recovery program for the $14.1
billion Central Artery/Tunnel Project (Project).  The purpose of this review was to assess
Project management’s efforts to implement the program.  This report identifies systemic
vulnerabilities to waste and abuse, points out opportunities for increased cost control and
accountability, and seeks to assist Project leaders in overseeing and strengthening Project
operations.

At the end of this Office’s detailed review, Project managers initiated a number of
corrective actions that show promise for revitalizing their cost recovery efforts.  Until that
time, efforts to assess contract cost increases for potential recovery action had stagnated,
offering little assurance that design professionals, including Bechtel/Parsons Brinckerhoff,
would be held accountable for deficient design work through the cost recovery program.



This Office provided ample opportunity for Project officials at the Massachusetts
Turnpike Authority and Federal Highway Administration to respond to earlier drafts of this
report.  I have included their written responses in the appendices.

Taxpayers deserve every legitimate effort to contain costs and hold consultants
accountable for their work.  The Project cost recovery program provides one of many
avenues available to management for achieving that objective.  Because of the potential
public benefits of this program, I urge Project officials to continue to pursue corrective
action.  As always, this Office stands ready to provide assistance.

Sincerely,

Robert A. Cerasoli
Inspector General
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Executive Summary

The $14+ billion Central Artery/Tunnel Project (the Project) involves constructing and

reconstructing 7.5 miles of urban roads.  Project construction includes replacing the

current elevated Central Artery (I-93) with an underground highway, extending the

Massachusetts Turnpike (I-90) to East Boston through a new tunnel under Boston

Harbor, and building a new bridge across the Charles River.  According to federal and

state officials, the Project is the most complex and costly urban highway project ever

undertaken in American history.

In the early 1980s, the Massachusetts Highway Department (MassHighway, formerly

the Department of Public Works) was responsible for planning the Project, as well as

overseeing the design and construction of road and bridge projects throughout the

state. In 1985, MassHighway hired the joint venture of Bechtel/Parsons Brinckerhoff

(B/PB) to manage the design, construction, and day-to-day operations of the Project.  In

1997, the Massachusetts Turnpike Authority (MassPike) was designated the

owner/operator of the Metropolitan Highway System and gradually took over

management of the Project from MassHighway.

In general, “cost recovery” is the process by which “public and private owners file claims

against design and construction management professionals for the costs claimed to be

attributable to errors, omissions, or other ‘deficient’ or unsatisfactory performance (‘cost

recovery claims’).”1  This report focuses on MassPike’s cost recovery program for the

Project, and assesses whether MassPike: (a) developed an independent and viable

cost recovery program for the Project; (b) ensured that staff adhered to reasonable

procedures; and (c) pursued the cost recovery program objectives in a prudent, well-

documented, and timely manner.

The Office’s review of the Project cost recovery program covered the period of time

from Project management’s July 1994 introduction of a cost recovery procedure through

                                            
1 David J. Hatem, “Errors/Omissions Cost Recovery Claims against Design and Construction
Management Professionals.” The CA/T Professional Liability Reporter 1.4 (1996): 1.
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implementation as of August 2000. This report identifies systemic vulnerabilities to

waste and abuse, points out opportunities for increased cost control and accountability,

and seeks to assist Project leaders in overseeing and strengthening Project operations.

The Office’s review, which focused on the Project’s 62 closed cost recovery cases,

disclosed the following:

Finding 1. In six years, the Project has only recovered $30,000 from about $83.5
million in cost recovery related change orders.

Finding 2. The Project set up the cost recovery program primarily to ensure
federal funding, not to recover costs.

Finding 3. B/PB’s overly broad role in Project management undermines the
Commonwealth’s ability to hold B/PB accountable for its design
work.

x� The Project failed to pursue cost recovery against B/PB.

x� Changes to the cost recovery procedure reflect the Project’s
increased reliance on B/PB.

x� Internal organizational relationships impede MassPike’s ability to
hold B/PB accountable for its performance.

x� B/PB’s conflicting interests in the cost recovery program serve as
yet another example of the vulnerabilities of the current contractual
arrangement.

Finding 4. Project management directed B/PB to subcontract for the services of
the consultant responsible for assessing B/PB’s potential liability for
cost overruns.

Finding 5. The cost recovery program shows serious signs of neglect.

x� On average, Project staff took more than a year (394 days) to close
cost recovery cases.

x� Project staff lost or misplaced many cost recovery files.

x� The Project does not, under the cost recovery program, actively
pursue alternative methods of cost recovery.
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x� Project managers limited the cost recovery program to design-
related issues.

x� Many of the cost recovery case files are incomplete.

Finding 6. The Project does not adequately document cost recovery cases.

x� The unsigned and undated closing memoranda contain information
that is not in the records in the file.

x� The Project’s closing memoranda do not accurately document the
review process or adequately document the cost recovery
committee’s rationale for recommending no further action.

Finding 7. The cost recovery procedure examined during this review does not
mandate the use of stated criteria nor does it provide adequate
guidance for identifying and pursuing cost recovery actions.

x� The cost recovery program fails to provide guidelines or training to
staff members, including resident engineers, who are closest to the
issues.

x� The cost recovery procedures do not adequately describe the
responsibilities and objectives of the cost recovery committee.

x� The committee may revise the procedures without written
justification.

Finding 8. In some cases, the Project failed to assess accurately the full cost
impact of deficient design work.

Finding 9. Project management eliminated an effective method for catching
potential cost recovery actions that B/PB staff may have missed.

The large share of Project costs to be funded by the Commonwealth lends urgency to

Project leadership’s responsibility to control costs and send an unequivocal message:

public officials, designers, and contractors of every sort will be held accountable for their

work.  The cost recovery program offers an opportunity to underscore that message and

reduce the net cost of the Project.  As documented in this report, it has been a missed

opportunity.
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To its credit, Project management worked with the Federal Highway Administration to

ensure federal financial participation in tens of millions of cost recovery related change

orders.  The Project also deserves credit for issuing a new revision of its cost recovery

procedure, which responds to some of the concerns of the Office. The Project provided

a copy of the revised procedures to the Office during the final production stages of this

report.  The Office will examine the new procedure and comment if necessary.

Project leadership should consider the following recommendations as it continues

recent efforts to revitalize its cost recovery program efforts:

1. Revisit the earlier decision not to regard the cost recovery program as an
opportunity to cut costs or reduce the net cost to taxpayers.

2. Use the cost recovery program to send a clear message that all design
professionals on the Project will be held accountable for their design work.

3. Reassess the basis for determining whether to pursue a cost recovery case.

4. Avoid conflicts of interest by ensuring that MassPike or MassHighway, not B/PB,
contracts directly for any services aimed at assessing B/PB’s liability for design
deficiencies and cost overruns.

5. Delink the B/PB and MassPike organizations.

6. Define clearly and follow through on the purpose and processes of the cost
recovery program procedures.

7. Provide training and guidelines to increase the likelihood that those closest to
the issues in the field, including resident engineers, identify cost increases
caused by deficient design.

8. Explore and vigorously pursue cost recovery opportunities that go beyond the
current program boundaries to include recovery actions for construction
management issues and indirect cost overpayments to consultants.
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Introduction

About This Report

In discussing the massive and complex $14+ billion Central Artery/Tunnel Project (the

Project), it is difficult not to use acronyms and technical terms that will be unfamiliar to

some readers.  This report, therefore, includes a glossary of pertinent terms at Appendix

C.

Many of the problems documented in this report originated before Project management

began its transition in 1997 from the Massachusetts Highway Department

(MassHighway) to the Massachusetts Turnpike Authority (MassPike). Where needed in

order to avoid confusion, however, we refer to MassPike as the public owner and

responsible agency throughout the discussion of findings in this report.

Review Objectives and Scope of Work

The Office’s review objectives included assessing whether MassPike had: (a)

developed an independent and viable cost recovery program for the Project; (b)

ensured that staff adhered to reasonable procedures; and (c) pursued the cost recovery

program objectives in a prudent, well-documented, and timely manner.

The Office’s review of the Project cost recovery program covered the period of time

from the Project’s July 1994 introduction of a cost recovery procedure through

implementation as of August 2000.  Since July 1994, the Project has identified 92

potential cost recovery cases – that is, instances of increased costs that may have

resulted from the errors and omissions, or other deficient performance, of design

professionals.  The Office’s review focussed on the Project’s 62 closed cost recovery

cases.

In conducting this review, staff of the Office reviewed documents provided by the

Project and other public entities, and interviewed staff from the Project, MassPike,

MassHighway, and the Federal Highway Administration (FHWA).  For comparative

purposes, staff also reviewed documents and interviewed professional staff of several
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public agencies that have been charged with overseeing megaproject design and

construction.  Staff devoted extensive attention to information provided by the

Massachusetts Water Resources Authority (MWRA) on the MWRA’s cost recovery

program, which includes the $4 billion Boston Harbor Cleanup Project.
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Central Artery/Tunnel Project Overview

Project Description

According to federal and state officials, the $14+ billion Central Artery/Tunnel Project

(the Project) is the most complex and costly urban highway project in American history.

The Project involves constructing and reconstructing 7.5 miles of urban roads.  Project

construction includes replacing the current elevated Central Artery (I-93) with an

underground highway, extending the Massachusetts Turnpike (I-90) to East Boston

through a new tunnel under Boston Harbor, and building a new bridge across the

Charles River.  The Project is scheduled for substantial completion in 2004. The dense

urban Boston environment, the need to keep traffic moving during construction, and the

multiple stakeholders in the process contribute significantly to the challenges facing

Project managers.

By using an approach commonly referred to as the “fast track” method of construction,

the Project faces additional design and construction management complexities.  Fast

track construction involves the commencement of construction before all of the design is

completed.2 The Project entails hundreds of individual design and construction

contracts.  At any one time, multiple adjacent or interdependent contracts will be in

different stages of design and construction.  Therefore, unanticipated conditions, design

problems, and delays on one contract may well have cost and schedule implications for

many other related contracts.  The numerous contract interfaces increase the

importance (and difficulty) of design and construction management and coordination.

In September 2000, Project officials reported that approximately 98 percent of design

and 62 percent of construction work had been completed.  For the same reporting

period, the Project’s schedule calls for substantial completion in 2004, although Project

officials have indicated that they are revisiting the schedule and the costs associated

with keeping to that plan.

                                            
2 Daniel S. Hapke, Jr., Design and Construction Contracts, Representing the Owner, (American Bar
Association 1987) 55.
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Management History

In the early 1980s, MassHighway was responsible for planning the Project, as well as

overseeing the design and construction of road and bridge projects throughout the

state. In 1985, MassHighway hired the joint venture of Bechtel/Parsons Brinckerhoff

(B/PB) to manage the design, construction, and day-to-day operations of the Project.

Since 1985, the Commonwealth has paid B/PB more than $2 billion to manage the

design and construction of the Project facilities through a series of 14 contracts, also

known as “work programs.”  The current contract (work program 14) originally stipulated

an ending date of September 30, 1999 at a cost of not more than $505,988,200.  A

series of 21 amendments has modified the scope of the contract, increasing the cost to

a current maximum value of $654,120,943.  The most recent amendment, number 21,

extended the completion date for the scope of services to January 31, 2001.3

Until the spring of 2000 when the newly appointed MassPike Chairman initiated a

review of the Project management organization, Project staff had been negotiating the

fifteenth work program with B/PB.  Project management suspended negotiations while

the new MassPike leadership completed its review and determined the appropriate

roles for consultants, including B/PB, and agency and authority staff.  At this writing,

Project management expects to begin work program 15 in February 2001.

Under the terms of its contractual arrangement with the Commonwealth, B/PB has

responsibility for planning and preliminary design and overseeing – and, in some cases,

performing – final design work.  B/PB also conducts value engineering reviews and

other quality control measures; oversees soils testing and remediation; prepares

construction bid packages; oversees construction contracts; negotiates construction

contract changes and claims; and processes invoices.  In addition, B/PB maintains

management information systems, including cost and schedule controls and planning,

and performs many other functions, including general record keeping.  As will be

                                            
3 Amendment number 21 also provided for an additional five month extension to June 31, 2001 for the
limited purpose of funding the reserve for the indirect cost basis adjustment as necessary based on final
audit.



5

discussed in the findings section of this report, B/PB also participates in – and is subject

to – the cost recovery program.

Although B/PB remains under contract with MassHighway, B/PB in effect now serves

under the direction of MassPike under terms of a 1997 agreement between

MassHighway and MassPike. The arrangement reflects the shifting ownership of Project

facilities from MassHighway to MassPike as part of the Metropolitan Highway System.4

The current organization of the Project is unique, even among publicly funded

megaprojects, which may differ significantly from the way the public owner typically

operates.  According to Project materials, the Project is a partnership among MassPike,

MassHighway, B/PB, and the FHWA, as well as the city of Boston, local agencies, and

other entities affected by the Project.  Under MassPike’s leadership, Project officials

have created what they refer to as an “integrated project organization,” combining

MassPike employees and B/PB employees in the same organization.  According to

Project documents, Project leadership designed the integrated project organization to

match staff members’ technical and managerial skills to jobs without regard to the

organization of origin (i.e., the entity paying their salaries).

Budget and Finance

From early 1997 to early in 2000, Project officials had steadfastly maintained that the

cost to complete the Project would not exceed $10.8 billion, despite the concern

expressed by federal and state oversight agencies that Project officials had based the

figure on overly optimistic and possibly faulty assumptions.  On February 1, 2000,

Project officials announced an estimated cost increase of $1.4 billion.  Subsequent

federal and state reports estimated the cost overrun at closer to $2.4 billion and

predicted that the Project price tag would likely exceed $14 billion.  According to an

agreement signed by FHWA and MassPike officials in June 2000, federal funding

                                            
4 Chapter 3 of the of the Acts of 1997 established a plan for operating and financing a network of
roadways, including the Central Artery and the Ted Williams Tunnel, called the Metropolitan Highway
System (MHS).  The law, codified as M.G.L. c.81A, empowers MassPike to “own, construct, maintain,
repair, reconstruct, improve, rehabilitate, finance, refinance, use, police, administer, control and operate”
the MHS.
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available for the Project will not exceed $8.549 billion.  Any amount over the $8.549

billion, which is a maximum but not a guaranteed amount, will come from

Commonwealth coffers.

Cost Recovery

Project Cost Recovery Program Overview

In general, “cost recovery” is the process by which “public and private owners file claims

against design and construction management professionals for the costs claimed to be

attributable to errors, omissions, or other ‘deficient’ or unsatisfactory performance (‘cost

recovery claims’).”5  Some agencies, such as the MWRA, construe the term even more

broadly to encompass additional activities such as examining construction contractor

records to verify certain change order pricing and seeking the return of indirect cost

overpayments from firms under contract for professional services.

The Project cost recovery program is limited to design work, including design

management. Claims for construction are handled separately.  Cost recovery against

design professionals covers “claims made by clients and others that they have suffered

losses that should be transferred to the design professional.”6  The term “design

professional” refers to the project architect and/or engineer.7  A design professional may

be held liable for negligent acts or omissions committed either in the preparation of

plans and specifications or in the administration or inspection of the work of construction

contractors.8

While the term “cost recovery” may suggest that the program is part of the Project’s cost

containment efforts, such as the “design-to-cost” and claims avoidance initiatives, the

                                            
5 David J. Hatem, “Errors/Omissions Cost Recovery Claims against Design and Construction
Management Professionals.” The CA/T Professional Liability Reporter 1.4 (1996): 1.
6 Justin Sweet, Legal Aspects of Architecture, Engineering and the Construction Process (West
Publishing, 5th edition, 1994) §14.01 at 254.
7 Neal J. Sweeney, et al., eds.  Smith, Currie & Hancock’s Common Sense Construction Law (John A.
Wiley & Sons, Inc., 1997) 64.
8 Robert F. Cushman, et al., eds. Construction Litigation, Representing the Owner, (John Wiley & Sons,
Inc., 2nd edition, 1984, 1990) 64�
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Project does not view it as such.  Project staff distinguish the recovery  of money spent

from efforts to contain  potential costs.

The cost recovery inquiry process typically begins during the claims and changes

process.  Staff from FHWA, MassPike or B/PB may initiate a preliminary cost recovery

inquiry by indicating on the contract modification9 form that the increased costs

associated with the change may have resulted from a design error or omission.  The

change order then proceeds through the customary claims and changes process and

the cost recovery matter itself is handled as a separate matter through the cost recovery

program.

The cost recovery standing committee – comprised of the Project Director of Design

and the Director of Construction (both MassPike employees), and the FHWA Project

Engineer – reviews change orders to construction contracts and amendments to design

contracts that B/PB, MassHighway, and/or FHWA staff identified as possibly having

been caused by the deficient performance of design professionals.  The committee

determines whether sufficient evidence exists to justify pursuit of the designer for costs

incurred or damages suffered by the Commonwealth as a result of the allegedly

deficient design work.

However, the Project Director has the final word on whether an action against a

designer is pursued.  If the Project Director decides to pursue cost recovery, the matter

may be negotiated, mediated, litigated, or settled.  If the Project Director decides not to

pursue cost recovery, the case is closed. (For more detailed program information, see

the graphic on page 8.)

                                            
9 Contract Modifications (MODs) are written notices to a contractor that identify proposed contract
changes.  An approved MOD contains the scope, cost, and estimated time impact of the change.
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Findings

Finding 1. � In six years, the Project has only recovered $30,000 from about $83.5
million in cost recovery related change orders.

In April 1998, the Project recovered $30,000 from three of its 92 cost recovery cases.10

Neither the Project’s documents nor interviews with the Project’s staff showed evidence

of any other funds recovered before or after that time.  The Project did not recover this

money directly from designers.  Rather, the Project settled the three cost recovery

cases for $30,000 from insurance the Project – not the designer – had purchased.

According to documents provided by the Project, staff had closed 62 of the 92 cost

recovery cases identified as of August 2000.  Project documents attributed a total

estimated value of about $27.3 million to change orders associated with the closed

cases. Thirty of the 92 cost recovery cases remained open as of August 2000.  Project

documents attributed a total estimated value of over $56.2 million to change orders

associated with the open cases.   The Project has to date recovered only $30,000 from

92 potential cases with an estimated total value of $83.5 million in change orders on a

$14+ billion construction project, including more than $1 billion in construction contract

change orders.  The remarkably small recovery amount suggests an ineffective

program.

Finding 2. � The Project set up the cost recovery program primarily to ensure
federal funding, not to recover costs.

As the previous finding shows, the program has been ineffective at recovering costs.

Yet, the Project continued to invest in this program, despite its failure to yield results.

Project documents and statements of federal officials indicate that the primary purpose

of the program was to ensure federal funding of change orders involving potential cost

recovery claims.

                                            
10 Project staff uses the term “cost recovery inquiry (CRI)” rather than “cost recovery case.”  This report
uses the latter simpler term and avoids acronyms wherever possible.
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FHWA officials told staff of the Office that they refused to fund the first couple of Project

change orders that involved potential design deficiencies.  This action was consistent

with FHWA policy, which generally states that each case should be considered on its

own merits.11  According to FHWA officials, Project managers approached them out of

concern that they would have to fund these and other change orders with state money.

FHWA agreed to fund 100 percent of the eligible costs associated with Project change

orders caused by potential design deficiencies.  In exchange, FHWA asked Project

managers to develop and follow a cost recovery procedure.  FHWA would approve the

procedure and have a role in the cost recovery process.  According to the recollections

of FHWA officials interviewed by the Office, FHWA had never before or since then

entered into such an arrangement with a state highway agency.  In fact, FHWA officials

were not aware of any similar formal cost recovery program, public or private.  Federal

officials told the Office that state highway agencies generally respond to a specific cost

recovery case, rather than having a formal program in place.

By letter in July 1994, the Project Director informed B/PB and FHWA that MassHighway

would begin implementing a cost recovery procedure immediately.  FHWA officials

interviewed by the Office indicated that they were satisfied with the Project’s effort to

review and analyze claims that may have involved deficient design professional

performance.

Documents provided to the Office by Project staff members corroborate FHWA’s

statement of satisfaction with the program.  The Office’s review, including interviews

with FHWA officials, disclosed no instance where FHWA withheld funding because of

the potential that a change order was necessitated by deficient designer performance.

Similarly, neither documents nor interviews disclosed any instance in which FHWA

withdrew funding already granted because MassPike failed to recover costs incurred

due to deficient performance by design professionals. To the credit of Project

managers, this arrangement with FHWA has ensured federal financial participation in

                                            
11 U.S. Department of Transportation, Federal Highway Administration Contract Administration Core
Curriculum, Participant’s Manual and Reference Guide (1997) 117.
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the estimated $83.5 million in change orders associated with the Project’s 92 open and

closed cost recovery cases.

But, as documented in the previous finding, Project management’s cost recovery

actions have yielded only $30,000.  In response to questions from the Office regarding

the miniscule amount of costs recovered, Project managers replied that they never

intended the cost recovery program to be a revenue-producing endeavor.  Instead,

according to the Acting Project Director, they wanted to have a program in place in case

of a catastrophic occurrence that was caused by deficient design professional

performance.

Project managers did acknowledge, during the same interview, that the cost recovery

program had not received the attention it deserved. As a result of that neglect, the

Project passed up opportunities to recover costs and to send the clear message that

MassPike will hold designers accountable for their work. This report documents the

evidence and implications of program neglect.

Finding 3. � B/PB’s overly broad role in Project management undermines the
Commonwealth’s ability to hold B/PB accountable for its design
work.

B/PB’s role in design permeates its management consultant function:

Preliminary Design:  As the Project’s preliminary designer, B/PB develops
section designs to the point of sufficient detail (about 20 to 25 percent,
including 40-scale drawings) to permit outside section design firms to
proceed with final design.

Design Management:  As the Project’s design manager, B/PB coordinates
the work of all design disciplines toward achievement of Project
objectives.   B/PB as design manager provides support to MassPike’s cost
recovery procedures, among other responsibilities.

Construction Management: As the Project’s construction manager, B/PB
provides contract changes and claims administration services for all
Project construction contracts.
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The Project’s cost recovery program permits – and in some cases requires – B/PB to

review the work of final design firms.   Work program 14 explicitly added cost recovery

services to B/PB’s responsibilities.  The contract, including the following language, goes

beyond mere technical support to include analysis of the potential for cost recovery

actions:

[R]eview of plans, specifications, and correspondence; review of design
and construction PCNs,12 contractor proposals, contract modifications;
support Area Team analysis where requested; provide written reports and
recommendations where necessary and appropriate; attend sessions of
the cost recovery committee, and provide technical assistance to the Area
Teams and Committee where appropriate or as requested by the
DEPARTMENT.

The Office would not object to B/PB providing analytical support in cases where B/PB

could not be the target of a cost recovery action.  But because of B/PB’s involvement in

nearly every aspect of the Project, it is difficult to identify a situation where B/PB is not

potentially responsible for a design error or omission.

In most instances, the final design firm based its work on the preliminary designs B/PB

prepared.  B/PB’s review responsibilities extend well beyond the design phase and into

construction.  For instance, B/PB staffs the claims and changes unit, which assesses

the reasonableness of the costs of contractor claims (delays, unanticipated subsurface

conditions, etc.).  The unit also reviews charges for changes that were directed by the

Project, including billings based on time and materials rather than on amounts that were

included in the contractor’s competitive bid submission.

B/PB’s multiple roles in preliminary design, final design, and cost assessment (change

orders) impedes MassPike’s ability to hold B/PB accountable for its performance.  The

cost recovery program simply underscores MassPike’s reliance on B/PB and the

vulnerabilities of that arrangement.

                                            
12 Pending Change Notices (PCNs) were written notices to a contractor that identified proposed contract
changes.  An approved change order contained the scope, cost, and estimated time impact of the
change.  The Project now refers to change orders as contract modifications (MODs).
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3a. The Project failed to pursue cost
recovery against B/PB.

One example clearly illustrates how B/PB’s responsibilities compete with one another

and the impact on the cost recovery process:  the installation of anchor bolts during the

construction of the Ted Williams Tunnel (TWT).  B/PB’s contract with the

Commonwealth required B/PB to develop the preliminary design for the TWT and to

coordinate the final design work for the different elements of the TWT.  These different

elements included the shell of the TWT, the tunnel finishes for the completed shell, and

the interface between the tunnel and the connecting roadways.  The anchor bolt issue in

this particular example deals with the relationship between the design of the tunnel shell

and the design of the tunnel finishes.

After work commenced to prepare the TWT for traffic under the tunnel finish contract,

the construction contractor encountered numerous difficulties.  A major difficulty

involved installing a tunnel ceiling.  The design called for the ceiling to be anchored – by

bolts – to the previously constructed tunnel roof.  However, the roof design did not make

allowances for a ceiling anchoring system.  As a result, the Project issued nearly

$850,000 in change orders to the construction contractor for additional work.

The change orders resulted from poor design coordination and unclear design

specifications.13  Among other reasons, the Commonwealth hired B/PB to coordinate

designs and ensure that construction contractors based their bids and their work on

clear instructions.  In fact, during an interview with the Office, staff from the final design

firm responsible for tunnel finishes stated that they based the ceiling design on B/PB’s

preliminary design and that B/PB prepared some of the specifications that led to the

ceiling installation change orders.

Clearly, B/PB’s responsibility for these change orders should have been the subject of

discussion in the cost recovery process.  However, there is no evidence in documents

                                            
13 The Office released a report, A Review of the Central Artery/Tunnel Project’s Use of Anchor Bolts on
the C05B1 Tunnel Finishes Contract, that detailed how poor design specifications and inadequate
oversight cost the Project an additional $850,000.  The December 1998 report may be viewed or
downloaded from the Office’s web site at www.state.ma.us/ig.
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provided by the Project that the Project attempted to assess B/PB’s liability in

connection with this work.

In response to the Office’s criticism in 1998 of B/PB’s handling of the anchor bolt issue,

a MassPike Project official replied that the changes resulted from a “confluence of

conditions” and that every “possibility and circumstance” cannot be anticipated.  The

Project official did note, however, that the design of future ceiling anchoring systems

would be changed as a result of these “lessons learned.”

The cost recovery committee should have at least considered the matter of deficient

design coordination.  As has been discussed elsewhere in this report, if the committee

decided to pursue the issue through the cost recovery process, it would be almost

entirely dependent upon B/PB to provide the information and technical expertise

necessary to assess its own liability.

B/PB’s multiple roles in design, administration, and construction, create an inherent

management conflict.  B/PB’s almost total control over Project information intensifies

this conflict.  B/PB’s overwhelming control of all facets of the Project, make it nearly

impossible for B/PB to perform an independent or objective analysis.

3b. Changes to the cost recovery procedure
reflect the Project’s increased reliance on
B/PB.

Amendments incorporated into the most recent version of the Project procedure

available during this review, dated February 3, 1997, permit a B/PB representative to

attend meetings of the cost recovery committee and to assist in the analysis of cost

recovery issues. Part I of the procedure provides in part:  “At the discretion of the

Standing Committee, a Bechtel/Parsons Brinckerhoff (B/PB) representative, usually the

Design Core Manager, may be asked to attend certain Standing Committee meetings.”

The procedure provides in part:  “B/PB may be asked to assist in the analysis of the

cost recovery issue.  Such request will typically be made through B/PB’s Cost Recovery

Committee representative.”  The more explicit reliance on B/PB for technical analysis
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underscores MassPike’s dependence on B/PB even where B/PB could be the target of

the cost recovery action.

3c. Internal organizational relationships
impede MassPike’s ability to hold B/PB
accountable for its performance.

The integrated organizational structure now in place at the Project further confounds

any attempt to make B/PB the focus of a cost recovery action.  Currently, for example,

one of the three members of the cost recovery committee reports to a B/PB senior staff

member on a day-to-day basis.  Although all three committee members are public

sector employees, the organizational relationship of at least one member of the

committee to B/PB creates a potential for conflict of loyalties and interests.  The

arrangement illustrates MassPike’s compromised position in any attempt to hold B/PB

accountable for its performance.

3d. B/PB’s conflicting interests in the cost
recovery program serve as yet another
example of the vulnerabilities of the current
contractual arrangement.

Ordinarily, the Office would recommend that MassPike take control of cost recovery on

the Project by performing the services in-house or competitively procuring an

independent contractor.  But simply excluding B/PB from the process altogether will not

remedy the problem.  B/PB controls documents and data that MassPike staff (or an

independent consultant) would require for conducting an impartial and thorough inquiry.

The Office has repeatedly warned public officials about the vulnerabilities of the

contractual relationship between B/PB and the public owner, whether that be

MassHighway or MassPike.  In a June 1996 letter to the Project Director concerning

Work Program 14, the Office offered the following for future consideration:

The Project should consider reconfiguring the design and construction
management of the CA/T Project, including competitive procurement of
construction management services under a contract separate from the
engineering and design management.
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And again in May 2000, the Office alerted the newly appointed MassPike Chairman to

issues that had been inadequately addressed in the past:

The Commonwealth’s excessively broad project management contract
with Bechtel/Parsons Brinckerhoff has impeded effective cost control and
oversight, undermined public accountability on the CA/T Project, and
eroded the Commonwealth’s contracting leverage.

The MassPike Chairman advised the Office that the contractual arrangement with B/PB

was under review, along with other important matters.  But to date, the Office has

received no official statement of the results of that review.  The Office surmises from

draft contract documents available so far that the Project will extend rather than limit the

Commonwealth’s dependence on B/PB.

Finding 4. � Project management directed B/PB to subcontract for the services of
the consultant responsible for assessing B/PB’s potential liability for
cost overruns.

In the case documented below, the Project contracted for reviews to include

determining whether cost recovery action should be pursued against B/PB due to

potentially negligent or inefficient actions in the development of the design package.

B/PB’s preliminary design of the Fort Point Channel Crossing, located in South Boston,

involved the design and construction of two multi-lane highway tunnels placed under

active railroad tracks, over the Massachusetts Bay Transportation Authority’s Red Line

subway and between the United States Postal Annex and the Gillette Company.  The

preliminary cost estimate for construction of the Fort Point Channel Crossing was $516

million, with a completion date of late 1998.  According to a Project report dated August

31, 2000, completion will be delayed until mid-2002.  Project officials reportedly
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estimated earlier this year that the cost of the redesigned crossing would exceed $1.1

billion.14

In May 1995, MassHighway amended the scope of an existing consulting contract with

Peterson Consulting Limited Partnership (Peterson) to add cost recovery services,

including the Fort Point Channel issues.  Peterson submitted a report draft on the Fort

Point Channel matter to the Project in December 1995.

MassHighway’s contract with Peterson ended in July 1996.  Four months later, in

November 1996, MassHighway directed B/PB to sign a sole-source contract with

Barrington Consulting Group for cost recovery services retroactive to July 1996, the

date when the MassHighway contract with Peterson ended. The project leader on cost

recovery issues for Barrington was the same individual who had provided cost recovery

services – including the earlier report draft – under MassHighway’s contract with

Peterson. The scope of work expanded and the maximum estimated compensation due

Barrington under its subcontract with B/PB increased more than sixfold from $250,000

in 1996 to more than $1,600,000 by the end of 1999.

In April 1998, Barrington completed the cost recovery review of the Fort Point Channel

issue, which Project staff described to the Office as a continuation of Peterson’s earlier

work. The report concluded, as had the previous draft submitted under Peterson’s

contract, that B/PB had performed its tasks with a reasonable standard of care and no

cost recovery action should be pursued.

Project staff members interviewed by the Office explained that having B/PB subcontract

with the consultant was judged at the time to be the most efficient way to handle

payment, but that MassHighway directed the consultant’s services. Under this

arrangement, the consultant charged with assessing B/PB’s potential liability for cost

                                            
14 According to a report issued by the State Auditor’s Office in February 2000 (Report No. 98-4061-3), at
least two factors contributed to the cost increases and schedule delays for designing and constructing the
Fort Point Channel Crossing:  MassHighway’s (now MassPike’s) inability to resolve in a timely manner the
debate about the adequacy of B/PB’s circular cofferdam preliminary design and the delay in resolving
Ramp “L” design problems.  The Auditor’s Office reported that the design delays increased construction
costs by approximately $13 million and the Project incurred redesign costs of $6.4 million.
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overruns was working under a subcontract with B/PB.  In this instance, what may have

been expedient at the time resulted in an administrative arrangement that created an

inherent conflict of interest.

Finding 5. � The cost recovery program shows serious signs of neglect.

During the first three years of the program (mid-1994 to mid-1997), the Project opened

87 cost recovery cases.  In the three years since then, the Project opened only five new

cases.  Project managers explained that the absence of new cases was due, in part, to

the fact that the Project and FHWA stopped sending the smaller issues to cost recovery.

In response to the Office’s statements concerning the preliminary results of the review

documented in this report, Project staff acknowledged that the cost recovery program

had not received the attention it deserved.   Both Project and FHWA staff noted that

they were in the process of revitalizing the cost recovery effort.15

5a. On average, Project staff took more than
a year (394 days) to close cost recovery
cases.

The Project produced data on 57 of the 62 closed cases identifying when the cases had

been opened and closed.  Nine of the cases languished for close to or more than two

years, and five of those cases stayed open with little evidence of activity for three years

or more.  Project records show that, on average, six months elapsed between the day

someone noted on the change order form that the additional costs may have been

caused by deficient design work and the day the standing cost recovery committee

conducted a preliminary review of the matter.

In the following example, the case remained open for three years.  Project staff took a

year to conclude the case inquiry and the Project Director did not sign the closing

memoranda until nearly two years later.

                                            
15 Refer to the conclusions section of this report and the Project’s letter of response for more detailed
information on the Project’s initiatives.
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Cost Recovery #39:  Wall thickness change

According to Project documents, this matter resulted from the Section Design Consultant’s

approval of the contractor’s shop drawings even though these shop drawings differed from the

contract design. The contract drawing and the shop drawings illustrated different wall thickness

transitions at a point in the roadway.  The contractor proceeded to construct the wall thickness

transition in accordance with the designer-approved shop drawings.  A B/PB field engineer

pointed out the discrepancy to the contractor who sent a Request for Information (RFI)16 to the

resident engineer requesting clarification.  The matter of the Section Design Consultant’s

apparent failure to notice the error was at issue.

The contractor’s shop drawings were not in accordance with notes contained in the plans that

required a more gradual wall thickness transition. B/PB’s response to the contractor’s RFI

clarified that a 45-degree transition was required.  As a result, the contractor claimed that it had

to refabricate rebar and re-erect formwork to provide the 45-degree transition.  Construction

Contract C04A2 (I-90 BMIP Tunnel), PCN 109 was settled for $14,312.

On a cost recovery inquiry form dated July 26, 1995, the area team did not recommend further

analysis, stating that it was “[n]ot a clear issue nor cost effective to recover $14,000.”  Nearly

two months later, on September 13, 1995, the cost recovery committee noted its disagreement

with the area team’s recommendation not to pursue the matter.  Seven months later, the Project

director concurred and sent a cost recovery letter to the designer dated April 29, 1996.

The designer’s reply of May 29, 1996, vigorously challenged the Project’s actions.  In a

memorandum dated only by a fax stamp of July 19, 1996, the area team recommended, after its

review of the designer’s response, that action be taken, thereby reversing its earlier position

recommending no further action.  In a July 22, 1996 file memorandum the cost recovery

committee also reversed its original position and disagreed with the area team, finding that “no

further action should be taken against the design professional.”  The Project Director did not

approve the final disposition of no further action until nearly two years later, on June 18, 1998.

                                            
16 A request for information (RFI) is a document used by the contractor to request or to provide additional
information clarifying comments relating to the construction contract.
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During interviews with the Office, MassPike staff members said that they kept cost

recovery issues open for long periods because they were too busy to pursue or close

them.  Documents disclosed no evidence that Project managers had heeded the advice

of their management consultant in 1995 to ensure that the cost recovery committee

established completion dates at the beginning of the review process.17

The current procedure contains various deadlines, but two key factors render the time

constraints meaningless.  First, the procedure sets no time limit for the standing

committee’s initial review of the potential cost recovery issue.  And second, the

procedure establishes no limit on the amount of time the MassPike Director of Design,

the MassPike Director of Construction and the FHWA Project Engineer (that is, the

standing committee) may take before they submit the final report to the Project Director.

5b. Project staff lost or misplaced many
cost recovery files.

In response to oversight agency requests for cost recovery files, Project staff replied

that some of the case files had disappeared.  Material subsequently provided by Project

staff at the Office’s request shows that a total of 42 cases – three open cases and 39

closed cases (nearly two-thirds of the 62 closed cases) – are missing.  Staff members

explained to those who inquired, including the Office, that they believe the files

disappeared when Project offices moved from One South Station to the current location

at 185 Kneeland Street.

Project staff has assured the Office that efforts are underway to reconstruct the case

files.  It appears, however, that the effort is a low priority, in light of the fact that the

move to Kneeland Street occurred more than two years ago, in the fall of 1998.

                                            
17 Summarized from Peterson Lemley’s comments in its September 1995 CA/T Management Review,
Phase II, pp. 4-8.
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5c.  The Project does not, under the cost
recovery program, actively pursue
alternative methods of cost recovery.

Project files and interviews with Project and FHWA clearly indicated that management

strives to avoid litigation against designers.  The Office does not question the need to

weigh carefully the cost of litigation.  Litigation is prohibitively expensive and suing a

designer may cause delays or otherwise affect the designer’s performance.  However,

the Office saw no evidence that the Project had pursued any of the alternative methods

of recovery and alternative dispute resolution that are permitted under the cost recovery

procedures.  Documents indicated only infrequent use of the dispute resolution process

described in the program procedures.

5d. Project managers limited the cost
recovery program to design-related issues.

Project management, through its written procedures, limits the cost recovery program to

examining instances where deficient design work, including design management, may

have contributed to the cost or actually caused the need for change orders or contract

add-ons.   In contrast, the MWRA’s approach to cost recovery includes efforts to

recover indirect cost overpayments from consultants and actions against construction

contractors, in addition to deficient designer performance.

The program does not seek recovery of costs attributable to such things as faulty

construction and construction management issues. When questioned during interviews,

Project officials explained that they handle claims against construction management

professionals by way of contractual remedies and do not include those matters under

the cost recovery program.

During interviews, Project staff described remedies available for holding B/PB

accountable for its design and construction management performance, including cost

recovery cases.  However, the Office found no evidence that the Commonwealth has

ever withheld any fees from B/PB or held them financially accountable for any design

problems on the Project.
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5e. Many of the cost recovery case files are
incomplete.

Many of the files are missing back-up documentation, as will be discussed in Finding 6.

The written procedures do not provide standards or guidelines for documentation

requirements.

Finding 6. � The Project does not adequately document cost recovery cases.

With few exceptions, the Project’s cost recovery files contain incomplete information

and vague analyses.  The absence of sound documentation is especially troubling in

light of the complex engineering issues under consideration.

Currently, Project staff drafts a so-called Cost Recovery Item Disposition Memorandum

(closing memorandum) for each closed cost recovery case.  According to records

provided to the Office by the Project, the Project has written these memoranda for about

the last twenty-five cost recovery cases that have been closed.  Prior to that, cost

recovery cases were closed without any written documentation.

Project staff told the Office that Project legal staff or other Project staff write the closing

memoranda.  The Project has taken a step in the right direction by acknowledging the

need to document the reasons for closing a case.  However, as currently practiced, the

closing memoranda are more often than not “boilerplate” statements that lack complete

information and introduce information not otherwise documented in the file.

The Project should have carefully documented all cases. The Office is concerned that

the Project’s open cost recovery cases also consist of undocumented files with no paper

trail or chronology of events. Should the Project need to rely on its open cost recovery

files for documentary evidence in litigation or insurance claims, such a dearth of

information on file could undercut the Commonwealth’s position.

Cost recovery #72, Dewey Square 30” gas alignment, is an example of a poorly

documented case. Based on Project files and reports, the Office estimated that the cost

associated with this case is $618,747.  The Project’s file consisted of nine pieces of

paper, including the legal department’s referral of the matter to cost recovery.  The area
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team’s recommendation – that the work would have been needed anyway and that no

extra costs were involved – was not supported by any documentation.  At a minimum,

the cost recovery committee should have devoted more time and resources to this

$618,747 matter.  Files such as this leave virtually no paper trail for legal, historical, or

other purposes.  Moreover, files in this condition do not provide the reviewer with any

assurance that the cost recovery committee undertook a thoughtful and thorough review

of the matter.

6a. The unsigned and undated closing
memoranda contain information that is not
in the records in the file.

The closing memoranda are poorly documented and fail to state pertinent information

such as meeting dates – or any dates at all – and meeting attendees.  Not one of the

Project’s closing memoranda reviewed by the Office is signed or dated.   For example,

the closing memoranda for cost recovery #39 went on at length about how the area

team and cost recovery committee worked to achieve a “single mind” about closing an

issue for which the cost recovery committee had originally recommended further review.

But the document provides no clue as to when or by whom the information was

recorded.

The following example, cost recovery #40, contains evidence of an incomplete review of

a cost recovery case, and suggests that MassPike ignored an opportunity to determine

if B/PB should be held responsible for a design-related problem.

The Project settled Modification A069 (PCN 131) for $18,000.  An existing fire water line

which hung from the ceiling of the East Tunnel had to be relocated to eliminate

interference with ceiling hangers and the ceiling exhaust air duct wall.  A design error

may have caused the fire water line interference.

The area team review, dated July 26, 1995, stated that the Project should pursue further

analysis.  The standing cost recovery committee concurred with the area team on

September 13, 1995, recommending that a written cost recovery inquiry be sent to the
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section design consultant (SDC) and B/PB concerning interfacing of contracts and

timing of design.

In an unsigned and undated closing memorandum, the area team absolved the SDC of

responsibility and recommended that the Project take no further action on the issue.

However, a note in the file from a member of the area team to the cost recovery

coordinator referenced another note.  The referenced note suggested that the SDC

coordinated as well as they could under the circumstances and that it may have been

B/PB who did not coordinate or provide sufficient or timely information to the SDC:

I have reviewed the above referenced resubmittal which includes B/PB
letter dated 2/25/97.  This letter closes saying the SDC did not coordinate.
However, attached to the package is a hand written tel-comm dated 1/2/97
. . . which is a chronology of events indicating that the plans in the area of
concern were not finalized.  If this is so the oversight in this case and
the cost recovery will be from B/PB . [Emphasis added.]

There was no evidence in the file that the cost recovery committee acted on the area

team member’s note.  The closing memorandum provided in part:

It appears that the information used by the C04A2 contractor received
from the design professionals [B/PB and the SDC] was the best available
information at the time it was presented.

The memorandum further provided that the problem “was not as a result of failure on

the part of a design professional to adhere to the applicable standard of care or to a lack

of coordination between the contracts, but rather a result of construction operations as

they occurred in the field.”

6b.  The Project’s closing memoranda do not
accurately document the review process or
adequately document the cost recovery
committee’s rationale for recommending no
further action.

In another case, files did not allow a determination of whether a problem was an error

(drawing too small) or an omission (no drawing at all).  In the case discussed below, the

closing memorandum stated that the sand drainage layer (the drainage system) was not
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shown as large as actually required, but everywhere else in the file indicated that the

sand drainage layer had been omitted from the drawing.

The following discussion of cost recovery case #73 further illustrates some of the

documentation inadequacies, as well as the absence of careful cost analysis that will be

discussed in Finding 8.

Cost Recovery #73: Drainage system (North Drumlin)

On or about March 27, 1996, the Project initiated PCN 091 for the Materials Disposal System

Contract (C21A2).  The need for the contract change involved design drawings that did not

show a complete drainage system.  This affected erosion control. As a result, the drainage

system had to be completed before other work could continue.  This work required a cost

increase.  The Project settled the matter for $456,447 (MOD A050).

The cost recovery committee’s undated cost recovery inquiry form did not have an initial cost

recovery review.  The area team review provided in its entirety:  “See attached letter from

FHWA.”   The attached letter to the Project from FHWA dated June 4, 1996 provided in

pertinent part:

We have reviewed PCN 091 which includes the change to the North Drumlin
Drainage for Spectacle Island.  Based on the additional information and
discussions with your staff, we concur that there should be no cost recovery
action taken against the SDC.

On September 23, 1996, the standing committee determined that the issue did not require

further analysis. Fourteen months later, the Project Director finally approved the committee’s

recommendation to take no further action.

The Project completely ignored its own procedures, apparently basing its decision on a letter

from FHWA. MassHighway’s legal department characterized the situation as an omission, but

the record shows no evidence that staff undertook a standard of care analysis.  The cost

recovery program deals mostly with errors and omissions, yet staff dismissed this omission,

apparently because the basic work would have been required, in any case.  Despite the fact that

the change order documents referenced additional costs, such as delay costs and the

contractor’s maintenance of erosion in the North Drumlin area, staff failed to quantify these
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costs or consider them for purposes of cost recovery.

Cost recovery #73 is comprised of a few pieces of paper, none of which reflects the “additional

information and discussions” staff noted in the FHWA letter.   The case also reflects a lack of

communication between the cost recovery committee and MassHighway’s legal department.

There is nothing in the file to indicate that the cost recovery committee considered input in

August 1996 from MassHighway’s legal department.  In this instance, the Project inexplicably

allowed cost recovery issues to languish well beyond the point where they should be resolved,

as shown by the gap of over a year between the standing committee review and final disposition

of cost recovery #73.

Finding 7. � The cost recovery procedure examined during this review does not
mandate the use of stated criteria nor does it provide adequate
guidance for identifying and pursuing cost recovery actions.

The Project’s cost recovery procedure fails to require the committee to apply criteria

stated in the cost recovery procedure, including the professional standard of care, to

assess the potential for cost recovery actions.  According to a recognized expert in the

field, application of the professional standard of care lies at the heart of any action for

design malpractice:

A fair and balanced cost recovery process must  utilize the professional
standard of care  as the basis for determining whether the design and
construction management professional should be held responsible or
legally accountable for a cost recovery claim.18 [Emphases added.]

Contrary to the advice quoted above, the Project’s cost recovery procedure does not

require the committee to apply the appropriate standard of care. Instead, it states that

the standing committee, when determining whether the cost recovery issue warrants a

cost recovery analysis, may consider the procedure’s criteria and cost/benefit analysis

in Section III of the procedure.  The procedures further provide that the inquiry “should”

(rather than “must”) apply the enumerated criteria, including the professional standard of

care.

                                            
18 David J. Hatem, “Errors/Omissions Cost Recovery Claims against Design and Construction
Management Professionals.” The CA/T Professional Liability Reporter 1.4 (1996): 15.
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The absence of mandatory criteria invites suspicions that factors having no legitimate

role in a fair, impartial analysis could have influenced the committee.  A lack of

consistent application of clear standards creates the potential for special treatment of

favored designers and unnecessarily exposes the process to criticism.

7a. The cost recovery program fails to
provide guidelines or training to staff
members, including resident engineers, who
are closest to the issues.

Project staff explained during interviews with the Office that engineering staff on the

front lines – that is, resident and field engineers, and claims and changes analysts – are

the first line of defense in identifying cost increases that may have been caused by the

deficient performance of a design professional.  The Office’s review, however, revealed

no indication that management provided those staff members on the front lines with

training, orientation, or guidelines to promote the identification of these matters.

In response to questions, Project staff orally advised the Office that managers recalled

some training in 1994 when they first introduced the new contract modification forms

with the cost recovery option, but produced no documentation to support the

recollection. The Project – and the public – could be missing out on opportunities to

recover costs simply because those who are well positioned to identify problems have

not been adequately encouraged or trained to do so.

7b. The cost recovery procedures do not
adequately describe the responsibilities and
objectives of the cost recovery committee.

Although Project officials purportedly used the MWRA procedures as a model, they did

not follow the MWRA’s lead in explicitly describing the committee’s responsibilities.  As

has been discussed elsewhere in this report, the MWRA’s cost recovery program

reaches beyond the design community to include other deficient consultant

performance.  Nevertheless, the unequivocal statement of responsibility for the MWRA

review committee could be instructive for the Project’s procedures.  The MWRA

program procedures begin with the following statement:
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The Committee shall be charged with the responsibility of reviewing
various consultant activity work products or incidents to determine (1) if
there are incidents of Deficient Consultant Performance, and (2) if a
deficiency exists, the amount of Recoverable Costs associated with the
deficiency.

The section on responsibilities also states:

The Committee shall also determine if the construction work performed
subsequent to the design work would have been performed regardless of
design deficiencies, or if the construction was additional or remedial and
undertaken solely because of the design deficiency.

Unfortunately, the Project did not adopt these or similar statements that would

specifically describe the Committee’s responsibilities.

It should also be noted that the Project had not updated the cost recovery procedure to

reflect MassPike’s role in the cost recovery. The most recent cost recovery procedure

available during this review was dated February 3, 1997 and entitled “Central

Artery/Tunnel Project Cost Recovery Procedure.”  It included no other information that

would identify the agency or public official that had approved the document.  The

Governor approved the MHS legislation on March 20, 1997.  The cost recovery

procedure had not been updated at the time of the Office’s review to reflect this change.

7c. The committee may revise the
procedures without written justification.

The cost recovery procedures state the following:

With the Project Director’s approval, the Committee may revise the
procedures and timing described above if deemed necessary to meet
CA/T Project priorities, requirements or schedules.  The Committee will
notify the design professional if it makes any revisions that would affect
the design professional.

There may be some instances when the Project’s failure to follow the procedure is a

thoughtful assessment of priorities, as the provision cited above permits.  However, the

consistent failure to abide by the program procedures, minimal funds recovered, and

other issues documented throughout this report strongly suggest that a simple lack of
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commitment to – or priority of – the concept of cost recovery more often underlies failure

to comply with the written procedures.

Finding 8. � In some cases, the Project failed to assess accurately the full cost
impact of deficient design work.

During an interview, FHWA staff told staff of the Office that early in the Project program,

a resident engineer might have indicated on the change order documents a potential

cost recovery action for a simple omission, such as failing to indicate the location of a

manhole on the plans. According to the interviewee, “re-do” work is really the issue.

That is, must work be done over at an additional cost?  He stated that the cost recovery

committee had essentially abandoned trying to define the term standard of care and had

devised other measures for figuring out whether to pursue cost recovery.  He explained

that those other measures basically involved engineering judgments about what could

reasonably have been expected under the circumstances and whether there seemed to

be a pattern of problems with a particular designer.

The written cost recovery procedures reviewed by the Office advise the cost recovery

committee to estimate “costs or damages, if any, that the Commonwealth has incurred

or will incur due to the deficient performance and an analysis of the cost/benefit

considerations of seeking recovery of such costs or damages. . . . ”  Project files

contained little discussion of the cost-related analyses, and overlooked cost

considerations that could have tilted the decision toward pursuing rather than closing a

cost recovery matter.  Cost recovery #66 illustrates this point, and shows how the area

team recommendations may overlook or fail to address important cost-related issues

such as increased costs and cost associated with delays.

COST RECOVERY #66, REMOVAL OF OBSTRUCTIONS

The Project settled two contractor claims for a total of about $6.2 million because of problems

encountered during construction of the Central Artery (I-93) between State Street and North

Street (PCNs 035 and 035R1 for C17A2).  According to Project documents, the contract

required the winning bidder (Modern Continental/Obayashi) to remove all piles, regardless of

the type, from the excavation.   MassHighway legal staff for the Project filled out the cost
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recovery inquiry form as part of a routine review of all change orders over $250,000.  B/PB staff

had not indicated on the initial change order documents that the additional costs potentially

resulted from a design error or omission.

The resulting change order replaced a single bid item in the construction contract with five

separate items for removal of significant obstructions, because of the need identified during

construction for a higher bid quantity for excavation.  The contractor’s bid of an average unit rate

of $7,500 for all piles described in the bid documents did not accurately reflect the cost of

removing the piles.  As a result, the Project negotiated different rates for different types of piles

and a unit price for footings and piles not shown on the contract drawings.

The Project’s initial cost recovery review stated that information relating to location, number, and

make-up of piles was purportedly available to the SDC during design, and noted that:

[The circumstances of the change order] caused the need for partial redesign,
probable contractor delay, and a claim for the extended overhead.

Nevertheless, the cost recovery committee determined that no further action should be taken

based on the following recommendation from the area team:

It is our recommendation that no further action be taken.  This is based on the
fact that all of the work in this [change order] would be required to be completed
by the contractor regardless if it was included in the design plans or not.  There
were no unnecessary costs associated with the work in this [change order] not
being included in the design plans.

In the case of this $6.2 million change order, the Project was apparently untroubled by defective

bid specifications and disinclined to hold the designers accountable for accurate and complete

work. The Project should have questioned whether the design firm acted responsibly in light of

its failure to accurately estimate the number of significant obstructions. This analysis should

have extended to a review of the designer’s use of the same average unit rate to remove

obstructions when the cost of removal should have been different for each type of obstruction.

The Project should have also questioned why the designer completely omitted some physical

elements from the plans.

In addition, there seem to be redesign costs and delay costs associated with the change orders

that the Project ignored.  The Project’s closing memorandum does not clearly state the

problems of underestimating the number of obstructions, the need to renegotiate unit prices and

a price for time and materials work, and the failure to identify obstructions in the contract
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documents.  Other documents obtained by the Office refer to “the need for partial project

redesign, probable contractor delay, and a claim for extended overhead.”

Under the circumstances described above, it is difficult to understand how the Project

could conclude that “there were no unnecessary costs associated with the work in the

change order.”  The files provided no insight as to the analytical basis for the Project’s

conclusion that the defective design did not increase costs.

Finding 9. � Project management eliminated an effective method for catching
potential cost recovery actions that B/PB staff may have missed.

On the Project, cost recovery cases are typically identified by the resident engineer19

during the early stages of the claims and changes process.   Potential cost recovery

actions can be identified at any time during the change order review process, if a

significant event occurs, or when a third party claim involves deficient consultant

performance.

From 1995 to 1997, potential cost recovery cases could also be identified by Project

legal staff during reviews of change orders valued at more than $250,000.  During the

same period, Project legal staff audited a random sample of not less than five percent of

executed contract modifications under $250,000 each month.  According to the Project,

these reviews by legal staff were discontinued in April 1997 based on a

recommendation of a Construction Contract Efficiencies Task Force. At the direction of

the MassPike Chairman, Project legal staff have, since May 2000, been reviewing all

construction and design contract modifications having a value in excess of $50,000.

According to the Project’s Chief Legal Counsel, this practice (legal staff review of

change orders) was a matter of management policy and was not reflected in the

Project’s written procedures. Project files, such as those for cost recovery #66 and cost

recovery #73 discussed elsewhere in this report, corroborate his statement that the

legal department referred some matters to cost recovery as a result of its review of

change orders in excess of $250,000.
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As illustrated in the previous discussions of cost recovery #66 (removal of pile

obstructions) and cost recovery #73 (drainage system), the legal review identified some

legitimate problems that the cost recovery process missed.

                                                                                                                                            
19 The resident engineer is the individual assigned as the Authorized Representative for MassPike on
Project construction contracts and interagency agreements.
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Conclusion and Recommendations

The existence of a so-called “cost recovery program” should offer little comfort to

taxpayers.  The structure of the program provides no assurance that deficient

performance will be detected and no evidence that costs incurred as a result of deficient

designer performance would be pursued through the cost recovery program, even if the

problem had been detected. In the context of the $14+ billion CA/T Project, the $30,000

recovered so far barely registers as a token nod to recovering costs.

We conclude that the Project’s primary purpose for the cost recovery program was not

to recover costs, but to maximize FHWA funding for certain change orders that are

eligible for federal aid. We do not question the merit of taking all reasonable steps to

maximize federal funding, including creating a program FHWA requested to ensure that

federal funds were provided even for change orders that may have been necessitated

by deficient designer performance. However, that arrangement does not release

MassPike from its obligation to pursue costs and damages on the Commonwealth’s

behalf.  By failing to vigorously assess and pursue potential cost recovery actions,

MassPike may be missing opportunities to assertively signal designers that taxpayers

will not cover the costs of deficient services and work products.

B/PB’s role in the cost recovery process is akin to the fox guarding the hen house.

B/PB’s extensive role in preliminary design and final design management should

preclude any role in a program – such as the cost recovery program – that purports to

examine problems that may have been caused by B/PB’s own work.  But B/PB controls

the data.

Ultimately, B/PB’s predominant interest will rest with its parent corporations, not the

Commonwealth.  The Commonwealth’s over-reliance on B/PB – and B/PB’s dominant

role in the Project – provides insulation from cost recovery actions and shields B/PB

from any attempt by MassPike to hold the joint venture accountable through the cost

recovery program for deficient design.
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In March of 1999, senior level Project staff advised the Office that the Project planned to

revamp the cost recovery program and would ask for the Inspector General’s help with

those efforts.  The request never came.  In fact, the Office had continual difficulty

obtaining cost recovery information from the Project until recently after the new

MassPike Chairman took office.  Since then, the routine flow of information has

improved.

Project management’s interest in avoiding expensive litigation against designers must

be balanced against its responsibility for recovering costs on behalf of the taxpayers

and the need to set a standard for work on the CA/T Project.  So far, management has

sent a clear and unmistakable message to designers, including B/PB:  you will not,

through the cost recovery program, be held accountable for deficient design

performance.

The ever-increasing share of Project costs to be funded by the Commonwealth lends

extra urgency to Project leadership’s responsibility to control costs and send an

unequivocal message:  public officials, designers, and contractors of every sort will be

held accountable for their work.  The cost recovery program is one such opportunity to

underscore that message and reduce the net cost of the CA/T Project.  And, to date, it

has been a missed opportunity.

Project leadership should consider the following recommendations as it pursues recent

efforts to revitalize its cost recovery program:

1. Revisit the earlier decision not to regard the cost recovery program as an
opportunity to cut costs or reduce the net cost to taxpayers.

The public should not be forced to foot the bill for deficient design.  Based on results,

designers – including B/PB – have no reason to believe that they will be held

accountable through cost recovery action for their mistakes.
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2. Use the cost recovery program to send a clear message that all design
professionals on the CA/T Project will be held accountable for their design work.

Design professionals, including B/PB in its role as design manager, must be held

accountable for their work.  In its neglected state, the cost recovery program does

not provide an effective tool for ensuring high-quality design work and detecting

substandard design performance.

3. Reassess the basis for determining whether to pursue a cost recovery case.

The Project may be losing millions of dollars unnecessarily because it ignores costs

associated with design omissions, such as no-bid add-ons, schedule delays,

resultant contractor claims, and costly delays on adjacent contracts.

4. Avoid conflicts of interest by ensuring that MassPike or MassHighway, not B/PB,
contracts directly for any services aimed at assessing B/PB’s liability for design
deficiencies.

Directing B/PB to subcontract for work that includes assessing B/PB’s job

performance creates a conflict of interest for the consultant and may unnecessarily

expose the final work product to public criticism.  

5. Delink the B/PB and MassPike organizations.

MassPike has created an organizational structure that sets up conflicting loyalties

and interests.  MassPike staff, particularly those who also review B/PB’s work and

participate in contract negotiations, should not report to B/PB staff.

6. Define clearly and follow through on the purpose and processes of the cost
recovery program procedures.   Program reassessment should include the
following topics:

x� Program goals and criteria for judging program success or failure.

x� Committee responsibilities, including content and frequency of reports to
management.
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x� Criteria for determining whether to pursue cost recovery, including standard of
care, and a thorough assessment of costs incurred as a result of deficient design
work.

x� Time frames for completing cases.

x� Guidelines for case file contents and documentation standards.

7. Provide training and guidelines to increase the likelihood that those closest to
the issues in the field, including resident engineers, identify cost increases
caused by deficient design.

8. Explore and vigorously pursue cost recovery opportunities that go beyond the
current program boundaries to include recovery actions for construction
management issues and indirect cost overpayments to consultants.

The cost recovery program is limited to the matters that FHWA agreed to fund – that

is, change orders involving potential design deficiencies.  Project managers should

consider expanding the cost recovery initiative to include other opportunities,

including construction engineering errors and cost recovery against B/PB, the

Project’s construction manager.  The Project purports to handle these matters

outside the cost recovery program, but did not during the review provide evidence of

any recovery of costs or damages that have resulted from such efforts.

#        #        #        #

Senior Project managers advised the Office, during a final interview in September 2000,

that they planned to release a revised version of the cost recovery program procedures

imminently.  According to the Acting Project Director, the revised procedures would be

responsive to many of the concerns and recommendations the Office had made in the

course of its review.  The Project provided a copy of the revised procedures to the

Office on October 19, 2000, during the final production stages of this report.  The Office

will review the material provided by the Project and comment, if necessary.
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Appendix A:  Massachusetts Turnpike Authority-Central
Artery/Tunnel Project Response

The Office provided MassPike and federal officials ample opportunity to comment orally

and in writing on the results of the Office’s review.  The attached response* indicates

that MassPike management concurs with many of the report findings concerning

program neglect and inadequate documentation.  Project management acknowledges

the need for improvement by its letter, and in steps initiated at the end of the Office’s

review to revitalize the cost recovery effort.

Unfortunately, aspects of MassPike’s response misconstrue the scope of the review.

The review focused on cost recovery program implementation and neither evaluated nor

questioned the professional integrity of Project staff.

The Office carefully examined all points of apparent dispute reflected in the attached

letter.  Where appropriate, the Office clarified its position to avoid miscommunication.  In

some instances, however, observations in the letter of response do not comport with

Project documents reviewed or received by the Office.  For example, the Project

Director states that Federal Highway Administration (FHWA) concerns were the catalyst

for introducing the cost recovery program.  While the observation is fully consistent with

statements of FHWA officials to this Office, Project staff disputed it well into the Office’s

review, as reflected in item six of correspondence from the Project to this Office dated

March 25, 1999.

In another instance, the attached letter indicates that although the issue may not have

been adequately documented, the cost recovery committee gave the matter of anchor

bolt installation “full and thorough consideration.”  The Office agrees that Project officials

narrowly reviewed the matter and exonerated the designer of the anchor bolt system.

However, the Office took issue with B/PB’s role in managing the design conflict that led

to the difficult anchor bolt installation.  The cost recovery files made available to the

                                            
* The response letters have been scanned for electronic publication.  The text of the letters has not been
changed.
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Office contained no reference at all to a review of B/PB’s role in the design coordination

problems that led to approximately $850,000 in change orders.

Notwithstanding Project management’s strenuous objections to many of the findings

and conclusions, the Office is pleased to note evidence of steps taken to remedy the

problems documented in this report.
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ZDV�D�FRQFHUQ�H[SUHVVHG�E\�)+:$�WKDW�LW�FRXOG�QRW�SDUWLFLSDWH�LQ�FRQVWUXFWLRQ�FRVWV�DVVRFLDWHG
ZLWK�GHVLJQ�SURIHVVLRQDO�HUURUV�DQG�RPLVVLRQV��LQ�WKH�DEVHQFH�RI�D�SURJUDP�WR�UHYLHZ�ZKHWKHU�WKH
3URMHFW�KDG�LQFXUUHG�FRVWV�GXH�WR�VXFK�HUURUV�RU�RPLVVLRQV���,Q�UHVSRQVH�WR�WKLV�FRQFHUQ��WKH
3URMHFW�HVWDEOLVKHG�WKH�&RVW�5HFRYHU\�3URFHGXUH�LQ������ZLWK�WKH�FRQFXUUHQFH�DQG�SDUWLFLSDWLRQ
RI�)+:$���7R�RXU�NQRZOHGJH��QR�RWKHU�KLJKZD\�SURMHFW�KDV�HVWDEOLVKHG�VXFK�D�SURFHGXUH�

$QRWKHU�UHDVRQ�IRU�HVWDEOLVKLQJ�WKH�3URFHGXUH�ZDV�WR�HQVXUH�WKDW�WKH�3URMHFW�ZDV�H[HUFLVLQJ
DSSURSULDWH�RYHUVLJKW�RYHU�WKH�GHOLYHU\�RI�SURIHVVLRQDO�VHUYLFHV�WR�WKH�3URMHFW���$V�ZH�KDYH
H[SODLQHG�PDQ\�WLPHV��WKH�JRDO�RI�WKH�SURJUDP�ZDV�WR�HVWDEOLVK�DQ�DGPLQLVWUDWLYH�SURFHVV�WR
UHYLHZ�SRWHQWLDO�HUURUV�DQG�RPLVVLRQV��DVVHVV�WKH�FRVWV��LI�DQ\��LQFXUUHG�E\�WKH�3URMHFW��DQG
GHFLGH�ZKHWKHU�LW�ZDV�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�&RPPRQZHDOWK�WR�SXUVXH�WKRVH�FODLPV���)XUWKHU�
ZH�VHH�WKH�&RVW�5HFRYHU\�3URFHGXUH�DV�EHLQJ�RQH�PDQDJHPHQW�WRRO�LQ�DQ�DUVHQDO�RI�WRROV�XVHG�WR
RYHUVHH�WKH�GHOLYHU\�RI�SURIHVVLRQDO�VHUYLFHV�RQ�WKH�3URMHFW���:H�WKLQN�LW�LV�PLVOHDGLQJ�IRU�\RXU
UHSRUW�WR�FRQFOXGH�WKDW��³WKH���������UHFRYHUHG�VR�IDU�EDUHO\�UHJLVWHUV�DV�D�WRNHQ�QRG�WR
UHFRYHULQJ�FRVWV�´�$V�GLVFXVVHG�LQ�WKH�DWWDFKHG�UHVSRQVH��ZH�DOVR�PDQDJH�GHVLJQ�SURIHVVLRQDO
VHUYLFHV�WKURXJK�SURDFWLYH�FRQWUDFW�PDQDJHPHQW��ZKLFK�KDV�UHVXOWHG�LQ�UHFRYHU\�RU�RIIVHW�RI�RYHU
���������

:H�GLVDJUHH�ZLWK�\RXU�DVVHUWLRQ�WKDW�WKH�VXFFHVV�RU�IDLOXUH�RI�WKH�SURJUDP�LV�WR�EH�PHDVXUHG�E\�D
VFRUHFDUG�RI�PRQH\�UHFRYHUHG���,Q�IDFW��ZH�IHHO�WKDW�WR�LPSOHPHQW�WKH�OLWLJDWLRQ�RULHQWHG�DSSURDFK
SURSRVHG�E\�WKH�2,*�ZRXOG�HQG�XS�FRVWLQJ�WKH�WD[SD\HUV�PXFK�PRUH�WKDQ�WKH��XQLGHQWLILHG�
³SDVVHG�XS�RSSRUWXQLWLHV´�UHIHUHQFHG�LQ�\RXU�UHSRUW�

$V�\RX�ZHOO�NQRZ��WKH�3URMHFW�LV�RQ�D�³IDVW�WUDFN´�VFKHGXOH�WKDW�UHTXLUHV�DOO�3URMHFW�UHVRXUFHV�WR
FRQFHQWUDWH�RQ�PRYLQJ�WKH�3URMHFW�IRUZDUG�EHFDXVH�RI�WKH�HQRUPRXV�FRVWV�DVVRFLDWHG�ZLWK
VFKHGXOH�GHOD\V���7KLV�DSSURDFK�UHTXLUHV�WKDW�DOO�3URMHFW�SDUWLFLSDQWV�ZRUN�LQ�SDUWQHUVKLS�WRZDUG
3URMHFW�HVWDEOLVKHG�JRDOV�DQG�SULRULWLHV���,W�DOVR�PHDQV�WKDW�WKH�3URMHFW�H[SHFWV�WKDW�DOO�SDUWLHV�ZLOO
EH�ZLOOLQJ�WR�WDNH�VRPH�ULVNV�LQ�RUGHU�WR�SURGXFH�JUHDWHU�EHQHILWV��,Q�IXUWKHUDQFH�RI�WKLV�DSSURDFK�
WKH�3URMHFW�UHOLHV�RQ�LWV�GHVLJQ�SURIHVVLRQDOV�WR�GHOLYHU�TXDOLW\�VHUYLFHV��EXW�DW�WKH�VDPH�WLPH�PXVW
EH�ZLOOLQJ�WR�DFFHSW�VRPH�ULVN�DQG�QRW�³RYHU�HQJLQHHU´�WKH�3URMHFW�DW�WD[SD\HU�H[SHQVH���,I�ZH
ZHUH�WR�SXUVXH�HYHU\�SRVVLEOH�PLVWDNH��DQG�PLVWDNHV�ZLOO�LQHYLWDEO\�KDSSHQ�RQ�D�SURMHFW�RI�WKLV
FRPSOH[LW\���WKH�QDWXUDO�UHVSRQVH�IURP�WKH�GHVLJQ�FRPPXQLW\�ZRXOG�EH�WR�UHIXVH�WR�FRRSHUDWH�LQ
VROYLQJ�SUREOHPV��DQG�LQVWHDG�HQJDJH�LQ�GHIHQVLYH�HQJLQHHULQJ�ZKHUH�WKH�GHVLJQHU¶V�HIIRUWV�DUH
IRFXVHG�RQ�SURWHFWLQJ�LWVHOI�IURP�SRWHQWLDO�FODLPV�UDWKHU�WKDQ�GHOLYHULQJ�LWV�VHUYLFHV�DV�DFWXDOO\
QHHGHG�E\�WKH�3URMHFW�

6HFRQG��\RXU�GUDIW�UHSRUW�VWDWHV�RQ�VHYHUDO�RFFDVLRQV�WKDW�WKH�&RVW�5HFRYHU\�&RPPLWWHH�GLG�QRW
DSSO\�D�SURIHVVLRQDO�VWDQGDUG�RI�FDUH�WHVW���$V�\RX�NQRZ��WKH�&RVW�5HFRYHU\�3URFHGXUH�SHUPLWV
WKH�&RVW�5HFRYHU\�&RPPLWWHH�WR�DSSO\�D�QXPEHU�RI�WHVWV��LQFOXGLQJ�WKH�SURIHVVLRQDO�VWDQGDUG�RI
FDUH���,W�LV�RIWHQ�RSHQ�WR�GHEDWH�DV�WR�WKH�DSSURSULDWH�VWDQGDUG�RI�FDUH�WR�EH�DSSOLHG�LQ�SDUWLFXODU
VLWXDWLRQV��OHW�DORQH�ZKHWKHU�D�GHVLJQHU�EUHDFKHG�WKDW�VWDQGDUG�RI�FDUH���0RUHRYHU��WKHUH�DUH�RIWHQ
PLWLJDWLQJ�FLUFXPVWDQFHV�WKDW�PD\�EH�D�GHIHQVH�HYHQ�WR�HUURUV�RU�RPLVVLRQV��VXFK�DV�WKH�3URMHFW
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FKRRVLQJ�WR�DVVXPH�D�FHUWDLQ�OHYHO�RI�ULVN��RU�VLPSO\�WKH�H[LJHQFLHV�RI�NHHSLQJ�WKH�3URMHFW�PRYLQJ
RQ�LWV�IDVW�WUDFN�VFKHGXOH���7KDW�GRHV�QRW��DV�\RX�LPSO\��PHDQ�WKDW�FRUQHUV�ZHUH�FXW�RU�TXDOLW\�ZDV
FRPSURPLVHG��UDWKHU��LW�PHDQV�WKDW�DFFHSWDQFH�RI�D�FHUWDLQ�OHYHO�RI�ULVN�RI�PLVWDNHV�LV�UHDVRQDEOH
EDVHG�RQ�PDQDJHPHQW�GHFLVLRQV�DV�WR�KRZ�WKLV�3URMHFW�VKRXOG�EH�EXLOW���:H�GR�DJUHH��KRZHYHU�
WKDW�WKH�&RVW�5HFRYHU\�&RPPLWWHH�FDQ�DQG�VKRXOG�EHWWHU�GRFXPHQW�LWV�DSSOLFDWLRQ�RI�WKH�WHVWV�VHW
IRUWK�LQ�WKH�&RVW�5HFRYHU\�3URFHGXUH�

7KLUG��RQH�RI�WKH�XQGHUO\LQJ�EDVHV�IRU�\RXU�FULWLFLVPV�FHQWHUV�RQ�WKH�,QWHJUDWHG�3URMHFW
2UJDQL]DWLRQ��,32����:H�XQGHUVWDQG�WKDW�WKH�2,*�KDV�KDG�D�ORQJ�KHOG�SRVLWLRQ�GLVDJUHHLQJ�ZLWK
RXU�LPSOHPHQWDWLRQ�RI�WKH�,32���/LNHZLVH��ZH�KDYH�GLVDJUHHG�ZLWK�WKH�2,*��VLQFH�ZH�EHOLHYH�WKDW
LW�LV�WKH�DSSURSULDWH�RUJDQL]DWLRQ�WR�HIILFLHQWO\�PDQDJH�DQG�FRPSOHWH�WKLV�3URMHFW�DQG��LI�DQ\WKLQJ�
HQKDQFHV�RXU�DELOLW\�WR�PDQDJH�%�3%���7KDW�VDLG��ZH�GR�QRW�GLVDJUHH�ZLWK�\RXU�FDXWLRQDU\�QRWH
WKDW��WR�WKH�H[WHQW�WKDW�%�3%�PD\�KDYH�FDXVHG�RU�FRQWULEXWHG�WR�DQ�HUURU�RU�RPLVVLRQ��LW�VKRXOG�QRW
EH�LQ�FKDUJH�RI�UHYLHZLQJ�LWV�RZQ�ZRUN���,Q�IDFW��LW�LV�IRU�WKDW�UHDVRQ�WKDW�WKH�&RVW�5HFRYHU\
&RPPLWWHH�LV�FRPSULVHG�VWULFWO\�RI�SXEOLF�VWDII��LQFOXGLQJ�D�UHSUHVHQWDWLYH�RI�)+:$��$OWKRXJK
WKH�&RVW�5HFRYHU\�3URFHGXUH�DOORZV�%�3%�WR�SDUWLFLSDWH�LQ�WKH�UHYLHZ�RI�&RVW�5HFRYHU\�PDWWHUV�
LW�LV�ZLWKLQ�WKH�GLVFUHWLRQ�RI�WKH�&RVW�5HFRYHU\�&RPPLWWHH�WR�GHFLGH�ZKHQ�WKDW�LV�DSSURSULDWH��7KH
&RVW�5HFRYHU\�&RPPLWWHH��LQ�SUDFWLFH��GRHV�QRW�FDOO�RQ�%�3%�IRU�DVVLVWDQFH�XQOHVV�DQG�XQWLO�LW�KDV
DVVXUHG�LWVHOI�WKDW�%�3%�GRHV�QRW�EHDU�VRPH�UHVSRQVLELOLW\�LQ�WKH�PDWWHU���,W�LV�DOVR�LPSRUWDQW�WR
UHFRJQL]H�WKDW�WKH�07$�FDQ²DQG�KDV�LQ�WKH�SDVW²UHWDLQHG�RXWVLGH�FRQVXOWDQWV�WR�DVVLVW�LQ�WKH
UHYLHZ�RI�PDWWHUV�LQYROYLQJ�%�3%���,�EHOLHYH�YHU\�VWURQJO\�WKDW�WKH�3URMHFW¶V�07$�VWDII�KDYH
FDUULHG�RXW�WKHLU�GXWLHV�LQ�D�PDQQHU�SURWHFWLYH�RI�WKH�LQWHUHVWV�RI�WKH�SXEOLF��,W�LV�XQIDLU�IRU�\RX�WR
DVVHUW�WKDW�WKH�&RVW�5HFRYHU\�&RPPLWWHH�FDQQRW�GLVFKDUJH�WKDW�UHVSRQVLELOLW\�EHFDXVH�RI�%�3%¶V
LQYROYHPHQW�LQ�WKH�PDQDJHPHQW�RI�WKH�3URMHFW�

)RXUWK��ZH�DFFHSW�WKDW�WKHUH�DUH�YDOLG�FULWLFLVPV�RI�RXU�DGPLQLVWUDWLRQ�RI�WKH�&RVW�5HFRYHU\
3URFHGXUH���%HFDXVH�WKH�&RVW�5HFRYHU\�3URFHGXUH�FRQWHPSODWHG�DQ�³DIWHU�WKH�IDFW´�UHYLHZ��LW�KDV
ODJJHG�EHKLQG�RWKHU�3URMHFW�SULRULWLHV�WKDW�WLPH�DQG�DJDLQ�LQWHUYHQH�WR�RFFXS\�&$�7�SHUVRQQHO¶V
WLPH���,W�LV�QRW�DQ�H[FXVH��EXW�D�IDFW�RI�OLIH�RQ�D�3URMHFW�RI�WKLV�PDJQLWXGH��WKDW�GD\�WR�GD\�FULVHV
LQHYLWDEO\�LQWHUYHQH�WR�GHOD\�LVVXHV�WKDW�DUH�QRW�³PLVVLRQ�FULWLFDO�´���5HFRJQL]LQJ�YDOLG�FULWLFLVPV
IURP�WKH�2,*��ZH�KDYH�XQGHUWDNHQ�WKH�IROORZLQJ�VWHSV�WKDW�ZH�EHOLHYH�KDYH�DOUHDG\�DGGUHVVHG
PDQ\�RI�WKH�LVVXHV�DQG�UHFRPPHQGDWLRQV�LQFOXGHG�LQ�\RXU�UHSRUW���:H�UHVSHFWIXOO\�VXJJHVW�WKDW
\RXU�UHSRUW�VKRXOG�PRUH�H[SOLFLWO\�UHFRJQL]H�WKHVH�FKDQJHV�UDWKHU�WKDQ�GZHOO�RQ�VRPH�RI�WKH
PLVWDNHV�RI�WKH�SDVW�

x� $SSRLQWHG�D�QHZ�&KDLUPDQ�RI�WKH�&RVW�5HFRYHU\�&RPPLWWHH��ZLWK�LQVWUXFWLRQV�IURP�WKH
3URMHFW�'LUHFWRU�WR�SULRULWL]H�SURFHVVLQJ�RI�DOO�FXUUHQW�FRVW�UHFRYHU\�LQTXLULHV�DQG�LPSURYH
GRFXPHQWDWLRQ�

x� 5H�HVWDEOLVKHG�&$�7�/HJDO�UHYLHZ�RI�VHOHFWHG�FRQVWUXFWLRQ�PRGLILFDWLRQV�

x� 3URYLGHG�DQ�RSWLRQ�WR�WKH�&RVW�5HFRYHU\�&RPPLWWHH�WR�KDYH�FRVW�UHFRYHU\�PDWWHUV



����������
3DJH��

UHVROYHG�DW�WKH�WLPH�WKH�LVVXH�LV�UDLVHG�E\�FRQVWUXFWLRQ�FKDQJHV�VR�WKDW�UHVROXWLRQ�LV�QRW
LQRUGLQDWHO\�GHOD\HG�

x� 7LHG�WKH�&RVW�5HFRYHU\�3URFHGXUH�WR�WKH�3URIHVVLRQDO�/LDELOLW\�2ZQHU�&RQWUROOHG
,QVXUDQFH�3URJUDP�WR�VWUHDPOLQH�WKH�SURFHVV�DQG�JDLQ�PRUH�GLUHFW�DFFHVV�WR�LQVXUDQFH
PRQLHV�

x� &KDQJHG�WKH�&RVW�5HFRYHU\�3URFHGXUH�WR�UHTXLUH�FRQVLGHUDWLRQ�RI�DOO�FULWHULD��FRQWUDFW
UHTXLUHPHQWV��VWDQGDUG�RI�FDUH��PLWLJDWLQJ�IDFWRUV��FRVWV�RU�GDPDJHV��

,Q�FORVLQJ��ZH�WUXVW�WKDW�\RX�ZLOO�FDUHIXOO\�UHYLHZ�RXU�FRPPHQWV�WR�\RXU�UHYLVHG�GUDIW�UHSRUW��:H
UHPDLQ�RSHQ�WR�IXUWKHU�FRQVWUXFWLYH�VXJJHVWLRQV�E\�\RX�WR�LPSURYH�WKH�SURFHVV��FRQVLVWHQW�ZLWK
WKH�SXUSRVH�DQG�LQWHQW�RI�WKLV�SURJUDP�

6LQFHUHO\�

0$66$&+86(776�78513,.(�$87+25,7<

0LFKDHO�3��/HZLV
3URMHFW�'LUHFWRU

DWWDFKPHQW

FF� $QGUHZ�1DWVLRV��&KDLUPDQ��0DVVDFKXVHWWV�7XUQSLNH�$XWKRULW\

����������0
$'������
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)LQGLQJ��� ,Q�VL[�\HDUV��WKH�3URMHFW�KDV�RQO\�UHFRYHUHG���������IURP�DERXW�������PLOOLRQ�

LQ�FRVW�UHFRYHU\�UHODWHG�FKDQJH�RUGHUV�

3URMHFW�5HVSRQVH��:KLOH�WKH�DPRXQW�UHFRYHUHG�IURP�GHVLJQ�SURIHVVLRQDOV�RQ�WKH�3URMHFW�DSSHDUV
ORZ��ZH�EHOLHYH� WKDW� LW� LV� D� UHIOHFWLRQ�RI� WKH�KLJK�FDOLEHU�RI�GHVLJQ� WHFKQLFDO� WDOHQW� WKDW� KDV�EHHQ
DWWUDFWHG�WR�WKH�3URMHFW��7KLV�3URMHFW�LV�RQH�RI�XQSUHFHGHQWHG�VFRSH��VFDOH�DQG�FRPSOH[LW\���&XWWLQJ
HGJH�WHFKQRORJLHV�DUH�URXWLQHO\�DSSOLHG�LQ�DGYHUVH�FRQGLWLRQV�DQG�XQGHU�WLJKW�WLPH�FRQVWUDLQWV���$V
\RX�PD\� EH� DZDUH�� WHFKQLFDO� 3URMHFW� DFFRPSOLVKPHQWV� DUH� IUHTXHQWO\� KLJKOLJKWHG� LQ� SURIHVVLRQDO
GHVLJQ�DQG�HQJLQHHULQJ�MRXUQDOV���7KLV�KDV�KHOSHG�WKH�3URMHFW�GUDZ�H[SHUWLVH�IURP�DOO�RYHU�WKH�ZRUOG
WR�ZRUN� RQ� VWUXFWXUHV� VXFK� DV� WKH� FDEOH� VWD\HG� EULGJH�� VRLO�PL[LQJ�� WXQQHO� MDFNLQJ�� DQG� FRQFUHWH
LPPHUVHG�WXEHV�

,Q�DGGLWLRQ�� UHJDUGLQJ� WKH�VSHFLILF�VWDWHPHQW� WKDW� WKH�3URMHFW� UHFRYHUHG�RQO\����������SOHDVH�QRWH
WKDW�WKLV�VWDWHPHQW�GRHV�QRW�DFFRXQW�IRU�WKH�$QHOH[�VHWWOHPHQW���7KLV�VHWWOHPHQW�LQFOXGHG�D�SD\PHQW
RI����������IURP�%�3%��&DPS�'UHVVHU�	�0F.HH��,QF���DQG�RWKHU�$QHOH[�SDUWLFLSDQWV�LQ�VHWWOHPHQW
RI�FRVW�UHFRYHU\�LWHPV�UHODWHG�WR�WKDW�OLWLJDWLRQ���:H�DFNQRZOHGJH�WKDW�WKLV�UHFRYHU\�ZDV�KDQGOHG�DV
SDUW�RI�WKH�VHWWOHPHQW�DQG�QRW�WKURXJK�WKH�&RVW�5HFRYHU\�3URFHGXUH���+RZHYHU��LW�ZDV�DQDO\]HG�DQG
UHVROYHG�DV�LI�D�FRVW�UHFRYHU\�PDWWHU�

2Q�D�PRUH�JHQHUDO� OHYHO�� WKH�LPSOLFDWLRQ�RI� WKLV�ILQGLQJ�LV� WKDW�DSSURSULDWH�DWWHQWLRQ�KDV�QRW�EHHQ
DSSOLHG�E\�3URMHFW�PDQDJHPHQW�WR�WKH�RYHUVLJKW�RI�WKH�&$�7�GHVLJQ�HIIRUW���,W�PXVW�EH�UHFRJQL]HG
WKDW�WKH�UHFRXSPHQW�RI�IXQGV�LV�EXW�RQH�RI�WKH�REMHFWLYHV�RI�WKH�3URMHFW¶V�&RVW�5HFRYHU\�3URFHGXUH�
,Q�RXU�HVWLPDWLRQ�� LWV�SXUSRVH�DOVR� LV� WR�DVVXUH� WKDW� WKH�3URMHFW� UHFHLYHV� IRFXVHG�DQG�SURIHVVLRQDO
GHVLJQ�VHUYLFHV���$�QXPEHU�RI�UHODWHG�LQLWLDWLYHV�WDUJHW�WKLV�LPSRUWDQW�JRDO�

:KLOH� UHSRUWHG� UHFRYHULHV� WKURXJK� WKH�&RVW�5HFRYHU\�3URFHGXUH� DUH� UHODWLYHO\� ORZ�� UHFRYHU\� IRU
GHILFLHQW�GHVLJQ�SHUIRUPDQFH�KDV�QRW�EHHQ�OLPLWHG�WR�WKH�&RVW�5HFRYHU\�3URFHGXUH���,Q�IDFW��VHFWLRQ
GHVLJQ�FRQVXOWDQWV��6'&V��KDYH��DW�QR�FRVW�WR�WKH�3URMHFW��SHUIRUPHG�UHPHGLDO�ZRUN�ZRUWK�LQ�H[FHVV
RI� ��������� �VHH� DWWDFKHG� VSUHDGVKHHW� RI� 3URMHFW� HVWLPDWHV��� � ,Q� WKH� FDVHV� OLVWHG�� WKH� 6'&
DFNQRZOHGJHG� DQ� REYLRXV� GHVLJQ� GHILFLHQF\� DQG� SHUIRUPHG� WKH� QHFHVVDU\� UHPHGLDO�ZRUN�� � 6XFK
ZRUN�LV�FRQVLGHUHG�³UHDO�WLPH´�FRVW�UHFRYHU\���7KH�DFFHSWDQFH�RI�UHVSRQVLELOLW\�IRU�WKH�GHVLJQ�HUURU
E\� WKH� GHVLJQ� SURIHVVLRQDO�� IROORZHG� E\� LWV� SHUIRUPDQFH� RI� WKH� UHPHGLDO� ZRUN�� HOLPLQDWHG� WKH
LPPHGLDWH�QHHG� IRU�D�FRQWUDFW�PRGLILFDWLRQ�� WKH�GRFXPHQW� WKDW�JHQHUDOO\� WULJJHUV� WKH� IRUPDO� FRVW
UHFRYHU\�DQDO\VLV�

'XULQJ� FRQVWUXFWLRQ�� WKH� 3URMHFW� UHFHLYHV� QXPHURXV� 5HTXHVWV� )RU� ,QIRUPDWLRQ� �5),V�� IURP
FRQWUDFWRUV� UHODWLQJ� WR� WKH� GHVLJQ� RI� 6'&� SUHSDUHG� GUDZLQJV� DQG� VSHFLILFDWLRQV�� � 7KH� 3URMHFW
HYDOXDWHV� WKHVH� LVVXHV� IRU� SRWHQWLDO� GHVLJQ�EDFNFKDUJHV� DQG� WKH� UHLPEXUVHPHQW� IRU�ZKDW�PD\� EH
QRQUHLPEXUVDEOH� GHVLJQ� ELOOLQJV� GXULQJ� WKH� FRQVWUXFWLRQ� SKDVH�� �:KHUH� DSSURSULDWH�� D� UHSD\PHQW
VFKHGXOH� LV� QHJRWLDWHG� ZLWK� WKH� 6'&�� RU�� LI� QR� DJUHHPHQW� LV� UHDFKHG�� WKH� 3URMHFW¶V� DXWKRUL]HG
UHSUHVHQWDWLYH� PD\� LQLWLDWH� D� XQLODWHUDO� FRQWUDFW� PRGLILFDWLRQ� �EDFNFKDUJH�� WR� WKH� 6'&� FRQWUDFW�
7KH�DWWDFKPHQW�UHIOHFWV����������RI�EDFNFKDUJHV�WR�GHVLJQ�EXGJHW�SXUVXHG�E\�WKH�3URMHFW�UHIOHFWLQJ
SRWHQWLDO�LQFRPSOHWH�GHVLJQ�HIIRUW�WKDW�FRXOG�UHVXOW�LQ�SRWHQWLDO�FODLPV��$OWKRXJK�RXWVLGH�RI�WKH�&RVW
5HFRYHU\�3URFHGXUH¶V�IRUPDO�ERXQGDULHV��WKLV�HIIRUW�GRHV�FRQVWLWXWH�SUHYHQWLYH�PDQDJHPHQW�DFWLRQ



�

IRFXVHG�RQ�LPSURYLQJ�GHOLYHU\�RI��SURIHVVLRQDO�GHVLJQ�VHUYLFHV�

)LQGLQJ���� 7KH� 3URMHFW� VHW� XS� WKH� FRVW� UHFRYHU\� SURJUDP� SULPDULO\� WR� HQVXUH� IHGHUDO

IXQGLQJ��QRW�WR�UHFRYHU�FRVWV�

3URMHFW�5HVSRQVH��$V�ZH�KDYH�GLVFXVVHG�PDQ\�WLPHV�ZLWK�VWDII�IURP�WKH�2IILFH�RI� WKH�,QVSHFWRU
*HQHUDO��2,*���WKH�FDWDO\VW�IRU�VHWWLQJ�XS�WKH�SURJUDP�ZDV��DV� WKH�GUDIW�UHSRUW�VWDWHV�� WKH�FRQFHUQ
WKDW�)+:$�ZRXOG�QRW�SDUWLFLSDWH�LQ�FRQVWUXFWLRQ�FKDQJH�RUGHUV�LQYROYLQJ�SRWHQWLDO�GHVLJQ�HUURUV�RU
RPLVVLRQV�LQFOXGLQJ�QRQ�FRPSOLDQFH�ZLWK�WKH�SURIHVVLRQDO�VWDQGDUG�RI�FDUH���+RZHYHU���WKHUH�ZHUH
RWKHU�UHDVRQV�IRU�HVWDEOLVKLQJ�WKH�&RVW�5HFRYHU\�3URFHGXUH�� �7KH�3URMHFW�FRQFOXGHG�WKDW� WKH�&RVW
5HFRYHU\� 3URFHGXUH� FRXOG� DOVR� VHUYH� DV� DQ� DSSURSULDWH� PDQDJHPHQW� WRRO� WR� HQVXUH� WKDW� GHVLJQ
SURIHVVLRQDOV�GHOLYHUHG�DSSURSULDWH�VHUYLFHV�DV�UHTXLUHG�E\�WKHLU�FRQWUDFWV�DQG�E\�WKH�SURIHVVLRQDO
VWDQGDUG�RI�FDUH��7KH�GUDIW�UHSRUW¶V�VWDWHPHQW�WKDW�³���WKH�3URMHFW�FRQWLQXHG�WR�LQYHVW�LQ�WKLV�SURJUDP�
GHVSLWH� LWV� IDLOXUH� WR�\LHOG�UHVXOWV�´� LJQRUHV� WKH�SUHYHQWDWLYH�EHQHILWV�RI�KDYLQJ�VXFK�D�SURJUDP�LQ
SODFH�� 7KH� 3URMHFW� EHOLHYHV� WKDW� WKH� H[LVWHQFH� RI� WKH� SURFHGXUH� VHQGV� D� PHVVDJH� WR� WKH� GHVLJQ
FRPPXQLW\�WKDW�SURIHVVLRQDO�HUURUV�DQG�RPLVVLRQV�ZLOO�EH�UHYLHZHG�DQG�UHVROYHG��:H�EHOLHYH�WKDW
WKLV� KDV� DQ� DSSURSULDWH� LQIOXHQFH� RQ� GHVLJQHUV� DGKHULQJ� WR� WKH� UHTXLUHPHQW� RI� GHOLYHULQJ� TXDOLW\
VHUYLFHV�

$V�WKH�&RVW�5HFRYHU\�3URFHGXUH�SURYLGHV��LQ�DSSURSULDWH�FLUFXPVWDQFHV��WKH�LQWHQW�RI�WKH�SURJUDP
LV� WR� UHFRYHU� FRVWV�� � +RZHYHU�� LW� PXVW� EH� UHFRJQL]HG� WKDW� LQ� D� JLYHQ� FRVW� UHFRYHU\� PDWWHU�� WKH
&RPPRQZHDOWK�PD\�QRW��LQFXU�FRVWV�WKDW�DUH�EH\RQG�WKRVH�WKDW�ZRXOG�KDYH�EHHQ�H[SHFWHG�IRU�WKH
XQGHUO\LQJ�ZRUN���,I�QR�DGGLWLRQDO�FRVWV�ZHUH�LQFXUUHG��WKHQ�WKHUH�LV�QRWKLQJ�WR�³UHFRYHU´���$OWKRXJK
ZH�DJUHH�WKDW�WKH�GRFXPHQWDWLRQ�FRXOG�EH�EHWWHU��WKH�3URMHFW�ILUPO\�EHOLHYHV�WKDW��LQ�WKRVH�LQVWDQFHV
ZKHUH�UHFRYHU\�ZDV�DSSURSULDWH��LW�KDG�UHFRYHUHG�WKH�LGHQWLILDEOH�FRVWV�

:H�DOVR�WDNH�H[FHSWLRQ�WR�WKH�GUDIW�UHSRUW¶V�DVVHUWLRQ�WKDW�³WKH�3URMHFW��SDVVHG�XS�RSSRUWXQLWLHV�WR
UHFRYHU�FRVWV�DQG�WR�VHQG�WKH�FOHDU�PHVVDJH�WKDW�0DVV3LNH�ZLOO�KROG�GHVLJQHUV�DFFRXQWDEOH�IRU�WKHLU
ZRUN�´�)LUVW�RI�DOO��ZH�DUH�XQDZDUH�RI�DQ\�LQVWDQFH�ZKHUH�WKH�3URMHFW�IDLOHG�WR�SXUVXH�UHFRYHUDEOH
FRVWV�ZKLFK�ZHUH�JUHDWHU�WKDQ�WKH�FRVW�RI��UHFRYHU\���,I�WKH�2,*�KDV�HYLGHQFH�WR�WKH�FRQWUDU\��SOHDVH
OHW�XV�NQRZ�LPPHGLDWHO\���6HFRQGO\��WR�VWDWH�WKDW�WKH�3URMHFW�QHHGV�WR�VHQG�D�PHVVDJH�WKDW�GHVLJQHUV
ZLOO�EH�KHOG�DFFRXQWDEOH�IRU�WKHLU�ZRUN�GHPRQVWUDWHV�D�SURIRXQG�ODFN�RI�XQGHUVWDQGLQJ�RI�WKH�GD\�WR
GD\� LQWHUDFWLRQV� EHWZHHQ� 3URMHFW� RIILFLDOV� DQG� WKH� 3URMHFW¶V� GHVLJQHUV�� � 7KURXJK� VWURQJ� FRQWUDFW
DGPLQLVWUDWLRQ��WKH�3URMHFW�KDV�GHOLYHUHG��DQG�ZLOO�FRQWLQXH�WR�GHOLYHU���WKDW�PHVVDJH�TXLWH�FOHDUO\�

$V� QRWHG� LQ� RXU� UHVSRQVH� WR� )LQGLQJ� �� DERYH�� ZH� KDYH� EURXJKW� WR� \RXU� DWWHQWLRQ� WKDW� PDQ\
GHVLJQ�HQJLQHHULQJ� LVVXHV� RQ� WKH� 3URMHFW�KDYH� EHHQ� UHYLHZHG� DQG� UHVROYHG� RXWVLGH� RI� WKH� &RVW
5HFRYHU\� 3URFHGXUH�� � 7R� GDWH�� WKH\� KDYH� EHHQ� YLHZHG� DV� FRQWUDFW� DGPLQLVWUDWLRQ� LVVXHV�� � ,Q� WKH
IXWXUH�ZH� LQWHQG� WR�HQVXUH� WKDW� WKHVH�PDWWHUV�DUH� UHVROYHG�ZLWKLQ��RU�DW� OHDVW� UHFRQFLOHG�ZLWK�� WKH
&RVW�5HFRYHU\�3URFHGXUH�VR�WKDW�WKH�ZLGHU�UDQJH�RI�GHVLJQ�SURIHVVLRQDO�PDQDJHPHQW�HIIRUWV�FDQ�EH
FDSWXUHG���:H�XUJH�\RX�WR�UHFRJQL]H�WKHVH�HIIRUWV�LQ�\RXU�ILQDO�UHSRUW��HVSHFLDOO\�WR�WKH�H[WHQW�\RX
GHHP�RXU�PDQDJHPHQW�VXFFHVV�RU�IDLOXUH�WR�EH�PHDVXUHG�E\�GROODUV�FDSWXUHG�
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)LQGLQJ���� %�3%¶V� RYHUO\� EURDG� UROH� LQ� 3URMHFW� PDQDJHPHQW� XQGHUPLQHV� WKH

&RPPRQZHDOWK¶V�DELOLW\�WR�KROG�%�3%�DFFRXQWDEOH�IRU�LWV�GHVLJQ�ZRUN�

���D� 7KH�3URMHFW�IDLOHG�WR�SXUVXH�FRVW�UHFRYHU\�DJDLQVW�%�3%�

���E� &KDQJHV�WR�WKH�FRVW�UHFRYHU\�SURFHGXUH�UHIOHFW�WKH�3URMHFW¶V�LQFUHDVHG�UHOLDQFH

RQ�%�3%�

���F� ,QWHUQDO� RUJDQL]DWLRQDO� UHODWLRQVKLSV� LPSHGH�0DVV3LNH¶V� DELOLW\� WR� KROG�%�3%

DFFRXQWDEOH�IRU�LWV�SHUIRUPDQFH�

���G� %�3%¶V�FRQIOLFWLQJ�LQWHUHVWV� LQ�WKH�FRVW�UHFRYHU\�SURJUDP�VHUYH�DV�\HW�DQRWKHU

H[DPSOH�RI�WKH�YXOQHUDELOLWLHV�RI�WKH�FXUUHQW�FRQWUDFWXDO�DUUDQJHPHQW�

3URMHFW�5HVSRQVH��:H�GLVDJUHH�ZLWK�WKHVH�DVVHUWLRQV�DQG�EHOLHYH�WKH\�WDNH�DQ�RYHUO\�VLPSOLVWLF
YLHZ�UHJDUGLQJ�WKH�GHVLJQ�HQJLQHHULQJ�DVSHFWV�RI�WKH�3URMHFW���%�3%�LV�KHOG�DFFRXQWDEOH�IRU�LWV
GHVLJQ�ZRUN�DV�HYLGHQFHG�WKURXJK�WKH�FRQWUDFWXDO�ODQJXDJH�FRQWDLQHG�LQ�:RUN�3URJUDP���
�LQFOXGLQJ�EXW�QRW�OLPLWHG�WR��$WWDFKPHQW�$����6HFWLRQ������6WDQGDUG�RI�&DUH´��$WWDFKPHQW�$���
6HFWLRQ�����³5HVSRQVLELOLWLHV�RI�WKH�0DQDJHPHQW�&RQVXOWDQW´��6HFWLRQ�����³0DQDJHPHQW
&RQVXOWDQW¶V�/LDELOLW\�WR�WKH�'HSDUWPHQW´��DQG�6HFWLRQ�����³0DQDJHPHQW�&RQVXOWDQW¶V�,QGHPQLW\´��

,Q�DGGLWLRQ��WKH�GUDIW�UHSRUW¶V�DOOHJDWLRQ�WKDW�³���EHFDXVH�RI�%�3%¶V�LQYROYHPHQW�LQ�QHDUO\�HYHU\
DVSHFW�RI�WKH�3URMHFW��LW�LV�GLIILFXOW�WR�LGHQWLI\�D�VLWXDWLRQ�ZKHUH�%�3%�LV�QRW�SRWHQWLDOO\�UHVSRQVLEOH
IRU�D�GHVLJQ�HUURU�RU�RPLVVLRQ´�IDLOV�WR�UHFRJQL]H�WKH�GLVWLQFW�DQG�SRWHQWLDOO\�RSSRVLQJ�UROHV�RI�%�3%
DQG�WKH�6'&V�RQ�WKH�3URMHFW��3UREOHPV�RU�LVVXHV�DVVRFLDWHG�ZLWK�WKH�SUHOLPLQDU\�GHVLJQ�SURGXFHG
E\�%�3%�FDQ�EH�UHDVVHVVHG�DQG�DGGUHVVHG�RQFH�WKH�6'&�MRLQV�WKH�3URMHFW���$OWKRXJK�%�3%�LV
UHVSRQVLEOH�IRU�SUHOLPLQDU\�GHVLJQ��WKH�6'&V�DUH�DFFRXQWDEOH�XQGHU�FRQWUDFW�WR�WKH�0DVV+LJKZD\
'HSDUWPHQW�DQG�WKH�0DVVDFKXVHWWV�7XUQSLNH�$XWKRULW\��7KH�6'&V�DUH�XOWLPDWHO\�UHVSRQVLEOH�IRU
SURGXFLQJ�DQG�VWDPSLQJ�ILQDO�GHVLJQV��7KH�DFW�RI�VWDPSLQJ�D�GHVLJQ�PHDQV�WKDW�WKH�6'&��DV�WKH
ILQDO�GHVLJQHU��LV�WDNLQJ�IXOO�UHVSRQVLELOLW\�IRU�WKH�LQWHJULW\�RI�WKH�GHVLJQ�

,Q�DOOHJLQJ�WKDW�WKH�3URMHFW�IDLOHG�WR�SXUVXH�FRVW�UHFRYHU\�DJDLQVW�%�3%�UHJDUGLQJ�LQVWDOODWLRQ�RI
DQFKRU�EROWV�GXULQJ�FRQVWUXFWLRQ�RI�WKH�7HG�:LOOLDPV�7XQQHO��WKH�GUDIW�UHSRUW�RPLWV�WKH�IDFW�WKDW�WKH
FKDQJH�ZDV�QRW�SUHFLSLWDWHG�E\�D�GHVLJQ�HUURU���$V�WKH�3URMHFW�H[SODLQHG�LQ�JUHDW�GHWDLO�WR�2,*�VWDII
ZKHQ�WKLV�LVVXH�ZDV�ILUVW�UDLVHG�VHYHUDO�\HDUV�DJR��WKLV�VLWXDWLRQ�ZDV�QRW�RQH�ZKLFK�FRXOG�KDYH�EHHQ
DQWLFLSDWHG���$V�WKH�3URMHFW¶V�OHWWHUV�WR�\RXU�RIILFH�GDWHG�$XJXVW����������DQG�'HFHPEHU����������
LQGLFDWHG�UHJDUGLQJ�WKLV�PDWWHU�

<RXU�UHSRUW�VHHPV�WR�VXJJHVW�WKDW�RXU�VSHFLILFDWLRQV�VKRXOG�DQWLFLSDWH�HYHU\
SRVVLELOLW\�DQG�FLUFXPVWDQFH���:KDW�LV�PRUH�LPSRUWDQW�LV�D�V\VWHP��UHIOHFWHG�LQ�RXU
VSHFLILFDWLRQV��WKDW�UHFRJQL]HV�WKH�SRVVLELOLW\�RI�FKDQJHG�FLUFXPVWDQFHV��JLYHV�XV�WKH
IOH[LELOLW\�WR�DGDSW��DQG�DOORZV�XV�WR�VROYH�SUREOHPV�EHIRUH�WKH\�DIIHFW�RXU�VFKHGXOH�

7R�VWDWH�WKH�XQIRXQGHG�VXSSRVLWLRQ��DV�WKH�GUDIW�UHSRUW�GRHV��WKDW�´DSSDUHQWO\�0DVV3LNH�KDG�DOUHDG\
GHFLGHG�WR�OHW�%�3%�RII�WKH�KRRN�´�XQIDLUO\�DQG�XQMXVWO\�LPSXJQV�WKH�LQWHJULW\�RI�WKH
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3URMHFW¶V�SXEOLF�PDQDJHUV���:KLOH�WKLV�LVVXH�ZDV�QRW�SHUKDSV�DGHTXDWHO\�GRFXPHQWHG��WKH�&RVW
5HFRYHU\�&RPPLWWHH�GLG�JLYH�WKLV�PDWWHU��DV�LW�GRHV�DOO�FRVW�UHFRYHU\�PDWWHUV��IXOO�DQG�WKRURXJK
FRQVLGHUDWLRQ�

)LQDOO\��WKH�GUDIW�UHSRUW�UDLVHG�FRQFHUQ�DERXW�%�3%�VWDII�SDUWLFLSDWLRQ�LQ�FRVW�UHFRYHU\�LVVXHV�
:KLOH�LW�LV�SHUPLVVLEOH�IRU�%�3%�VWDII�WR�SDUWLFLSDWH�LQ�GLVFXVVLRQV�RI�FRVW�UHFRYHU\�LVVXHV��WKH�&RVW
5HFRYHU\�&RPPLWWHH��DOO��SXEOLF�HPSOR\HHV�DW�VHQLRU�OHYHOV�ZLWKLQ�WKHLU�RUJDQL]DWLRQV��GHFLGH
ZKHQ�VXFK�SDUWLFLSDWLRQ�LV�ZDUUDQWHG��DQG�RQO\�DIWHU�WKH\�KDYH�DVVXUHG�WKHPVHOYHV�WKDW�%�3%�GRHV
QRW�EHDU�VRPH�UHVSRQVLELOLW\�LQ�WKH�PDWWHU�

�)LQGLQJ��� 3URMHFW�PDQDJHPHQW�GLUHFWHG�%�3%�WR�VXEFRQWUDFW�IRU�WKH�VHUYLFHV�RI�WKH

FRQVXOWDQW�UHVSRQVLEOH�IRU�DVVHVVLQJ�%�3%¶V�SRWHQWLDO�OLDELOLW\�IRU�FRVW�RYHUUXQV�

3URMHFW�5HVSRQVH��7KH�GUDIW�UHSRUW�FRUUHFWO\�VWDWHV�WKDW�3HWHUVRQ�&RQVXOWLQJ��XQGHU�FRQWUDFW�WR
0DVV+LJKZD\�LQ�������SURYLGHG�FRVW�UHFRYHU\�VHUYLFHV�WR�WKH�3URMHFW��LQFOXGLQJ�WKH�UHYLHZ�RI��D
SRWHQWLDO�FRVW�UHFRYHU\�LVVXH�UHODWHG�WR�)RUW�3RLQW�&KDQQHO��$V�DOVR�QRWHG�LQ�WKH�GUDIW�UHSRUW��WKH
3URMHFW�GLUHFWHG�%�3%�WR�VXEFRQWUDFW�IRU�WKH�VHUYLFHV�RI�WKH�SURMHFW�OHDGHU�RI�WKH�3HWHUVRQ
&RQVXOWLQJ�HIIRUW��ZKR�KDG�VLQFH�MRLQHG�%DUULQJWRQ�&RQVXOWLQJ��IRU�DGGLWLRQDO�FRVW�UHFRYHU\
VHUYLFHV�

+RZHYHU��WKH�GUDIW�UHSRUW�PLVOHDGLQJO\�VWDWHV�WKDW�³WKH�FRQVXOWDQW�FKDUJHG�ZLWK�DVVHVVLQJ�%�3%¶V
SRWHQWLDO�OLDELOLW\�IRU�FRVW�RYHUUXQV�ZDV�ZRUNLQJ�XQGHU�D�VXEFRQWUDFW�ZLWK�%�3%´��7KLV�VWDWHPHQW
PLJKW�OHDG�WR�WKH�LQFRUUHFW�FRQFOXVLRQ�WKDW�WKH�FRQVXOWDQW¶V�LQGHSHQGHQFH�WKXV�ZRXOG�EH
FRPSURPLVHG����7KH�GUDIW�UHSRUW�IDLOV�WR�QRWH�WKDW�%�3%�VHUYHG�VLPSO\�DV�WKH�SD\PDVWHU�IRU�WKH
VXEFRQWUDFW�KHOG�E\�%DUULQJWRQ���$OO�ZRUN�SHUIRUPHG�E\�%DUULQJWRQ�ZDV�DW�WKH�GLUHFWLRQ�RI�VHQLRU
SXEOLF�3URMHFW�VWDII�DQG�DOO�LQYRLFHV�DVVRFLDWHG�ZLWK�WKLV�ZRUN�ZHUH�DSSURYHG�E\�VHQLRU��SXEOLF
3URMHFW�VWDII����'RFXPHQWHG�WDVN�RUGHUV�H[LVW�IRU�DOO�ZRUN�SHUIRUPHG�E\�%DUULQJWRQ��DQG�DOO�WDVN
RUGHUV�UHIOHFW�WKH�VLJQDWXUHV�RI�WKH�VHQLRU�SXEOLF�3URMHFW�VWDII�ZKR�ZHUH�WKH�WHFKQLFDO�UHSUHVHQWDWLYHV
IRU�WKLV�VXEFRQWUDFW���:H�DUH�GLVDSSRLQWHG�WKDW�WKH�GUDIW�UHSRUW�QHJOHFWV�WR�PHQWLRQ�WKHVH��LPSRUWDQW
SRLQWV��HVSHFLDOO\�JLYHQ�WKH�IDFW�WKDW�WKH�2,*�VWDII�KDG�DFFHVV�WR�DOO�VXFK�GRFXPHQWDWLRQ�RI�SXEOLF
PDQDJHUV¶�GLUHFWLRQ�DQG�DSSURYDO�RI�%DUULQJWRQ¶V�ZRUN�

)LQGLQJ��� 7KH�FRVW�UHFRYHU\�SURJUDP�VKRZV�VHULRXV�VLJQV�RI�QHJOHFW�

���D� 2Q�DYHUDJH��3URMHFW�VWDII�WRRN�PRUH�WKDQ�D�\HDU������GD\V��WR�FORVH�FRVW

UHFRYHU\�FDVHV�

���E� 7KH�3URMHFW�ORVW�RU�PLVSODFHG�PDQ\�FRVW�UHFRYHU\�ILOHV�

���F� 7KH�3URMHFW�GRHV�QRW��XQGHU�WKH�FRVW�UHFRYHU\�SURJUDP��DFWLYHO\�SXUVXH

DOWHUQDWLYH�PHWKRGV�RI�FRVW�UHFRYHU\�

���G� &$�7�3URMHFW�PDQDJHUV�OLPLWHG�WKH�FRVW�UHFRYHU\�SURJUDP�WR�GHVLJQ�UHODWHG

LVVXHV�
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���H� 0DQ\�RI�WKH�FRVW�UHFRYHU\�FDVH�ILOHV�DUH�LQFRPSOHWH�

3URMHFW�5HVSRQVH��:H�UHFRJQL]H�WKDW�FORVHU�DWWHQWLRQ�FRXOG�KDYH�EHHQ�SDLG� WR� WKH�3URMHFW¶V�&RVW
5HFRYHU\�3URFHGXUH���5HODWLYHO\�IHZ�FDVHV�KDYH�EHHQ�RSHQHG�IROORZLQJ�WKH�ILUVW�WKUHH�\HDUV�RI�WKH
SURJUDP�DQG�VRPH�FDVHV�KDYH�UHPDLQHG�RSHQ�ORQJHU�WKDQ�RULJLQDOO\�DQWLFLSDWHG���7KH�3URMHFW�KDV�
KRZHYHU��PDGH�VLJQLILFDQW�SURJUHVV�UHFHQWO\��DV�FRUUHVSRQGHQFH�WR�WKH�2,*�GHPRQVWUDWHV�

1RW�RQO\�KDV�WKH�3URMHFW�FORVHG�FDVHV�WKDW�ZHUH�RSHQHG�XQGHU�5HYLVLRQV�������RI�WKH�3URFHGXUH��VHH
WKH�3URMHFW¶V�2FWREHU����OHWWHU�WR�WKH�2,*�FRQFHUQLQJ�WKH�FORVLQJ�RI�VL[�FDVHV���LW�KDV�DOVR�SXEOLVKHG
5HYLVLRQ���RI�WKH�&RVW�5HFRYHU\�3URFHGXUH���3URMHFW�VWDII�DUH�FXUUHQWO\�SURFHVVLQJ�DW�OHDVW����QHZ
FRVW� UHFRYHU\� FDVHV� IRU� LPPLQHQW� UHYLHZ� XQGHU� 5HYLVLRQ� ��� � )XUWKHU�� WUDLQLQJ� RI� DSSURSULDWH
SHUVRQQHO�KDV�DOVR�EHHQ�LQLWLDWHG�

$� FRS\� RI� 5HYLVLRQ� �� ZDV� SURYLGHG� WR� WKH�2,*� LQ� 2FWREHU�� LQ� DGYDQFH� RI� WKH� 'HFHPEHU� ��
SXEOLFDWLRQ�RI�LWV�UHYLVHG�GUDIW�UHSRUW��\HW�WKH�UHSRUW�PDNHV�QR�PHQWLRQ�RI�LW�

$OWKRXJK�3URMHFW�HIIRUWV�KDYH�EHHQ�GLUHFWHG�SULPDULO\�WRZDUG�FORVLQJ�H[LVWLQJ�FDVHV�DQG�GHYHORSLQJ
5HYLVLRQ����UHFRQVWUXFWLQJ�WKH�PLVVLQJ�ILOHV�DOVR�UHPDLQV�D�SULRULW\���7KH�3URMHFW�UHPDLQV�FRPPLWWHG
WR�DGGUHVVLQJ�FRVW�UHFRYHU\�PDWWHUV�LQ�D�WLPHO\�IDVKLRQ�DQG�WR�GRFXPHQWLQJ�WKH�UHOHYDQW�IDFWV�DQG
GHOLEHUDWLRQV�

&RVW�5HFRYHU\������:DOO�WKLFNQHVV�FKDQJH��LV�LOOXVWUDWLYH�RI�WKH�WKRURXJKQHVV�RI�WKH�UHYLHZ�SURFHVV
DQG� WKH� UHFRJQLWLRQ� RI� WKH� FRPSOH[LW\� RI� WKH� 3URMHFW� DQG� WKH� QHHG� WR� DYRLG� FRVWO\� GHOD\V� WR
FRQVWUXFWLRQ� SURJUHVV�� � $OWKRXJK� WKH� &RVW� 5HFRYHU\� &RPPLWWHH� GLVDJUHHG� ZLWK� WKH� DUHD� WHDP¶V
LQLWLDO� UHFRPPHQGDWLRQ� WKDW� QR� IXUWKHU� UHYLHZ� EH� XQGHUWDNHQ�� WKH� &RVW� 5HFRYHU\� &RPPLWWHH
HYHQWXDOO\� UHFRPPHQGHG�DJDLQVW� SXUVXLQJ� UHFRYHU\�� �7KLV�ZDV�QRW� DV� D� UHVXOW�RI�ZKDW� WKH� UHSRUW
WHUPV� D� OHWWHU� IURP� WKH� GHVLJQHU�ZKLFK� ³YLJRURXVO\� FKDOOHQJHG� WKH� 3URMHFW¶V� DFWLRQV�´� EXW� DV� WKH
UHVXOW�RI�GLVFXVVLRQV�ZLWK� WKH�DUHD� WHDP�DQG� LQ� UHFRJQLWLRQ�RI� WKH� IDFWV� WKDW�D�SUREOHP�ZLWK� VKRS
GUDZLQJV�ZDV�VSRWWHG�LQ�WKH�ILHOG�E\�WKH�ILHOG�HQJLQHHU�DQG�WKH�GHVLJQ�SURIHVVLRQDO��WKDW�WKH�GHVLJQ
SURIHVVLRQDO�ZRUNHG� WR� VROYH� WKH� FRQVWUXFWLRQ�SUREOHP�ZLWKRXW� GHOD\� DQG�� FRQVHTXHQWO\�� WKDW� WKH
GHVLJQ�SURIHVVLRQDO�KDG�PHW�WKH�DSSOLFDEOH�VWDQGDUG�RI�FDUH����6HH�WKH�'LVSRVLWLRQ�0HPRUDQGXP�LQ
WKH� )LOH��� � 7KH�3URMHFW�'LUHFWRU� GLG� VLJQ� WKH�&RVW�5HFRYHU\� ,QTXLU\� )RUP� LQ� -XQH� ����� �DOVR� LQ
)LOH���FRQFXUULQJ�WKDW�QR�IXUWKHU�DFWLRQ�ZDV�ZDUUDQWHG�

:H�DOVR�WDNH�H[FHSWLRQ�WR�\RXU�DVVHUWLRQ�WKDW�WKH�&RVW�5HFRYHU\�3URFHGXUH�OLPLWV�WKH�W\SH�RI�HUURUV
RU� RPLVVLRQV� WKDW� ZLOO� EH� UHYLHZHG�� 7KH� &RVW� 5HFRYHU\� 3URFHGXUH� DSSOLHV� WR� DOO� SURIHVVLRQDO
VHUYLFHV�RQ�WKH�3URMHFW����,W�LV�QRW��DV�WKH�2,*�UHSRUW�VWDWHV��OLPLWHG�WR�³LQVWDQFHV�ZKHUH�GHVLJQ�ZRUN
PD\�KDYH� FRQWULEXWHG� WR� WKH� FRVW� RU� DFWXDOO\� FDXVHG� WKH� QHHG� IRU� FKDQJH� RUGHUV� RU� FRQWUDFW� DGG�
RQV�´���:H�FDQQRW�ILQG�WKHVH�OLPLWDWLRQV�DV�UHIHUHQFHG�LQ�\RXU�UHSRUW�

)LQGLQJ��� 7KH�3URMHFW�GRHV�QRW�DGHTXDWHO\�GRFXPHQW�FRVW�UHFRYHU\�FDVHV

�D� 7KH�XQVLJQHG�DQG�XQGDWHG�FORVLQJ�PHPRUDQGD�FRQWDLQ�LQIRUPDWLRQ�WKDW�LV�QRW
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LQ�WKH�UHFRUGV�LQ�WKH�ILOH�

���E� 7KH� 3URMHFW¶V� FORVLQJ� PHPRUDQGD� GR� QRW� DFFXUDWHO\� GRFXPHQW� WKH� UHYLHZ

SURFHVV� RU� DGHTXDWHO\� GRFXPHQW� WKH� FRVW� UHFRYHU\� FRPPLWWHH¶V� UDWLRQDOH� IRU

UHFRPPHQGLQJ�QR�IXUWKHU�DFWLRQ�

3URMHFW� 5HVSRQVH�� 7KH� 3URMHFW� DFNQRZOHGJHV� WKDW� DW� OHDVW� VRPH� RI� LWV� FRVW� UHFRYHU\� FDVHV� DUH
SRRUO\� GRFXPHQWHG�� SDUWLFXODUO\�ZLWK� UHJDUG� WR� WKH� GHOLEHUDWLRQV� RI� WKH� DUHD� WHDPV� DQG� WKH�&RVW
5HFRYHU\� &RPPLWWHH�� � +RZHYHU�� ZH� GR� QRW� DJUHH� WKDW�� DV� WKH� GUDIW� UHSRUW� FKDUJHV�� WKRVH� ILOHV
FRQWDLQ� OLWWOH� XVHIXO� LQIRUPDWLRQ�� � )XUWKHUPRUH�� DOWKRXJK� GRFXPHQWDWLRQ�PD\� EH� EULHI�� GHFLVLRQV
KDYH� DOZD\V� EHHQ� PDGH� LQ� D� WKRXJKWIXO�� GHOLEHUDWH� PDQQHU�� 7KH� 3URMHFW� GRHV� UHFRJQL]H� WKH
LPSRUWDQFH�RI�GRFXPHQWLQJ�IXOO\�WKH�GHFLVLRQ�PDNLQJ�SURFHVV�DQG�ZLOO�SURYLGH�D�IXOOHU�DFFRXQWLQJ
RI� WKDW�SURFHVV� DV� LW� FORVHV� WKH� UHPDLQLQJ�RSHQ� FDVHV� LQLWLDWHG�XQGHU�5HYLVLRQV� �� �� �� RI� WKH�&RVW
5HFRYHU\�3URFHGXUH�DQG�IRU�WKRVH�FDVHV�EHLQJ�LQLWLDWHG�XQGHU�5HYLVLRQ���

$V� WKH� GUDIW� UHSRUW� QRWHV�� WKH� 3URMHFW� KDV� DGRSWHG� WKH� SUDFWLFH� RI� VXPPDUL]LQJ� D� FDVH� ZLWK� D
'LVSRVLWLRQ�0HPRUDQGXP���7KH�IDFW�WKDW�VXFK�0HPRUDQGD�DUH�SUHSDUHG�E\�RWKHU�3URMHFW�VWDII��QRW
E\�&RVW�5HFRYHU\�&RPPLWWHH��PHPEHUV���LV�QRW�UHDVRQ�WR�TXHVWLRQ�WKH�DFFXUDF\�RI�WKH�LQIRUPDWLRQ
FRQWDLQHG�WKHUHLQ�� �7KH�&RVW�5HFRYHU\�&RPPLWWHH�KDV�UHYLHZHG�DQG�FRQWLQXHV� WR�UHYLHZ�DOO�VXFK
PHPRUDQGD��ZKLFK��VWDQG�DV�LWV�XQGHUVWDQGLQJ�RI�HDFK�LVVXH�DQG�LWV�SRVLWLRQ���

7KH�GRFXPHQWDWLRQ� IRU�&RVW�5HFRYHU\����� �'HZH\�6TXDUH� ���LQFK�JDV� DOLJQPHQW�� LV� DGPLWWHGO\
UDWKHU�VSDUVH�EXW��KDYLQJ�UHYLVLWHG�WKH�LVVXH�RQFH�DJDLQ��WKH�3URMHFW� LV�FRQILGHQW� WKDW� LW�FRQVLGHUHG
WKLV�PDWWHU�IXOO\��%\�ZD\�RI�EDFNJURXQG��WKLV�LVVXH�DURVH�RXW�RI�WKH�QHHG�WR�UH�DOLJQ�D����LQFK�JDV
OLQH�RQ�WKH�&��$��FRQWUDFW���7KH�LVVXH�LGHQWLILHG�IRU�FRVW�UHFRYHU\�UHYLHZ�ZDV�WKDW�WKH�VRLO�FRYHU
ZDV� OHVV� WKDQ�ZKDW�ZDV� VKRZQ�RQ� WKH� WXQQHO�SODQV�� � ,W�ZDV�GHWHUPLQHG� WKDW�� DOWKRXJK� WKH�6'&¶V
SODQV� FRQWDLQHG� DV�EXLOW� GUDZLQJV��PRGLILFDWLRQV� WR� WKH� JDV� OLQH�ZHUH� QRW� DYDLODEOH� WR� WKH� GHVLJQ
FRQVXOWDQW�IRU�LQFOXVLRQ�LQ�WKH�GUDZLQJV���7KH�3URMHFW�FRQVLGHUHG�WKDW��KDG�WKH�DFWXDO�ORFDWLRQ�EHHQ
NQRZQ�� WKH�HOHPHQWV�RI� WKLV�FKDQJH�RUGHU�ZRXOG�KDYH�EHHQ�SDUW�RI� WKH�ELG�� WKHUHIRUH�� WKH�3URMHFW
ZRXOG�KDYH�SDLG�IRU�WKLV�

5HJDUGLQJ�&RVW�5HFRYHU\������)LUH�ZDWHU�OLQH���WKH�3URMHFW�FRQFXUV�WKDW�HYHU\�VWHS�RI�WKH�GHFLVLRQ
SURFHVV�ZDV�QRW�IXOO\�GRFXPHQWHG���+RZHYHU��WKH�3URMHFW�EHOLHYHV�WKDW�WKHUH�ZDV�D�WKRURXJK�UHYLHZ
DQG� MXGJHPHQW� DSSOLHG� DW� WKH� WLPH� DQG� D� UHDVRQDEOH� GHFLVLRQ� ZDV� UHDFKHG�� � 5HJDUGLQJ� &RVW
5HFRYHU\����� �'UDLQDJH� V\VWHP� ��1RUWK�'UXPOLQ��� WKH�3URMHFW� FRQFXUV� WKDW� WKLV� ILOH� ODFNV�SURSHU
GRFXPHQWDWLRQ�DQG�ZLOO�HQGHDYRU�WR�LPSURYH�LWV�SUDFWLFHV�LQ�WKH�IXWXUH�

)LQGLQJ��� 7KH� FRVW� UHFRYHU\� SURFHGXUH� GRHV� QRW�PDQGDWH� WKH� XVH� RI� VWDWHG� FULWHULD� QRU

GRHV� LW�SURYLGH� DGHTXDWH� JXLGDQFH� IRU� LGHQWLI\LQJ�DQG�SXUVXLQJ� FRVW� UHFRYHU\

DFWLRQV�

���D� 7KH� FRVW� UHFRYHU\� SURJUDP�� DV� FXUUHQWO\� LPSOHPHQWHG�� IDLOV� WR� SURYLGH

JXLGHOLQHV�RU�WUDLQLQJ�WR�VWDII�PHPEHUV�� LQFOXGLQJ�UHVLGHQW�HQJLQHHUV��ZKR�DUH

FORVHVW�WR�WKH�LVVXHV�

���E� 7KH�FRVW�UHFRYHU\�SURFHGXUHV�GR�QRW�DGHTXDWHO\�GHVFULEH�WKH�UHVSRQVLELOLWLHV
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DQG�REMHFWLYHV�RI�WKH�FRVW�UHFRYHU\�FRPPLWWHH�

���F� 7KH�&RPPLWWHH�PD\�UHYLVH�WKH�SURFHGXUHV�ZLWKRXW�ZULWWHQ�MXVWLILFDWLRQ�

3URMHFW� 5HVSRQVH�� :H� VWURQJO\� GLVDJUHH� ZLWK� WKHVH� ILQGLQJV�� � 7KH� &RVW� 5HFRYHU\� 3URFHGXUH
FOHDUO\�GHVFULEHV�WKDW�WKH�&RVW�5HFRYHU\�&RPPLWWHH�LV�WR�WDNH�LQWR�DFFRXQW�WKH�IROORZLQJ�FULWHULD�

�� 7KH�WHUPV�RI�WKH�DSSOLFDEOH�FRQWUDFW�
�� 7KH�SURIHVVLRQDO�VWDQGDUG�RI�FDUH�
�� $Q\�H[WHQXDWLQJ�RU�PLWLJDWLQJ�IDFWRUV�
�� $Q�HVWLPDWH�RI�WKH�FRVWV�RU�GDPDJHV�WKDW�WKH�3URMHFW�LQFXUUHG�RU�ZLOO�LQFXU�

:H� DUH� QRW� VXUH� KRZ� WKLV� FRXOG� EH� GUDIWHG�PRUH� FOHDUO\�� � ,Q� DQ\� HYHQW�� 5HYLVLRQ� �� RI� WKH� &RVW
5HFRYHU\�3URFHGXUH�UHTXLUHV�FRQVLGHUDWLRQ�RI�DOO�FULWHULD��VR�ZH�PXVW�GLVDJUHH�ZLWK�\RXU�DVVHUWLRQ
WKDW�WKH�&RVW�5HFRYHU\�3URFHGXUH�³LQYLWHV�VXVSLFLRQV�WKDW�IDFWRUV�KDYLQJ�QR�OHJLWLPDWH�UROH�LQ�D�IDLU�
LPSDUWLDO�DQDO\VLV�FRXOG�KDYH� LQIOXHQFHG� WKH�FRPPLWWHH�´� �:LWK� UHVSHFW� WR�PDWWHUV�KDQGOHG�XQGHU
SULRU�YHUVLRQV�RI�WKH�&RVW�5HFRYHU\�3URFHGXUH��LI�\RX�KDYH�DQ\�HYLGHQFH�WKDW�WKH�&RPPLWWHH�ZDV�
DV�\RX�LPSO\��LPSURSHUO\�LQIOXHQFHG�E\�RWKHU�FULWHULD��ZH�XUJH�\RX�WR�EULQJ�WKDW�WR�RXU�DWWHQWLRQ���,I
\RX�GR�QRW�KDYH�VXFK�HYLGHQFH��ZH�XUJH�\RX�WR�UHFRQVLGHU�\RXU�DVVHUWLRQ�

7KH� XQGHUO\LQJ� SUHPLVH� RI� \RXU� FULWLTXH� VHHPV� WR� EH� WKDW� WKH� VROH� FULWHULRQ� LV� WKH� ³SURIHVVLRQDO
VWDQGDUG�RI�FDUH´���:H�GLVDJUHH���2XU�ODZ\HUV�DGYLVH�XV�WKDW�LW�LV�HDVLHU�WR�DVVHUW�D�FODLP�DJDLQVW�D
GHVLJQ� SURIHVVLRQDO� EDVHG� RQ� YLRODWLRQ� RI� LWV� FRQWUDFW�� � ,Q� WKH� ILUVW� LQVWDQFH�� WKHUHIRUH�� WKH� &RVW
5HFRYHU\� &RPPLWWHH� VKRXOG� UHYLHZ� ZKHWKHU� WKH� GHVLJQ� SURIHVVLRQDO� EUHDFKHG� WKH� WHUPV� RI� LWV
FRQWUDFW�� � ,I� LW�GLG��DQG�WKDW� LV� WKH�FDXVH�RI� WKH�GDPDJHV��D�EUHDFK�RI� WKH�VWDQGDUG�RI�SURIHVVLRQDO
FDUH�LV�LUUHOHYDQW�

,I�WKHUH�LV�QR�EUHDFK�RI�FRQWUDFW�� WKH�&RVW�5HFRYHU\�&RPPLWWHH�VKRXOG�QH[W�UHYLHZ�ZKHWKHU�WKHUH
KDV�EHHQ�³QHJOLJHQFH�´�RU�� LQ�RWKHU�ZRUGV��D�EUHDFK�RI� WKH�SURIHVVLRQDO�VWDQGDUG�RI�FDUH�� �7KLV� LV
DOZD\V�D�PRUH�GLIILFXOW�LVVXH�WR�GHFLGH�DV�D�PDQDJHPHQW�PDWWHU�DQG�SURYH�DV�D�OHJDO�LVVXH��7KHVH
FODLPV�DUH�RIWHQ�GLIILFXOW� WR�SURYH� LQ�FRXUW�EHFDXVH� LW�EHFRPHV�D�³EDWWOH�RI� WKH� H[SHUWV´� DV� WR� �D�
ZKDW�WKH�DSSURSULDWH�VWDQGDUG�RI�FDUH�ZDV�DQG��E��ZKHWKHU�WKDW�VWDQGDUG�RI�FDUH�ZDV�EUHDFKHG�LQ�D
JLYHQ�LQVWDQFH���7KHUHIRUH��LQ�WKH�YLHZ�RI�WKH�3URMHFW¶V�ODZ\HUV��LW�LV�DOZD\V�SUHIHUDEOH�WR�DQDO\]H�D
FRVW�UHFRYHU\�LVVXH�LQ�WKH�FRQWH[W�RI�EUHDFK�RI�FRQWUDFW��DQG�UHDFK�WKH�VWDQGDUG�RI�FDUH�LVVXH�RQO\�LI
UHTXLUHG�

:H� DOVR� QRWH� WKDW� HYHQ� LI� WKH� 3URMHFW� FRXOG� SURYH� D� EUHDFK� RI� FRQWUDFW� DQG�RU� WKH� SURIHVVLRQDO
VWDQGDUG�RI�FDUH�� WKHUH�PXVW�DOVR�EH�³GDPDJHV�´� � ,Q�PDQ\� LQVWDQFHV�� WKH� LVVXH� LV�QRW� WKH� UHTXLUHG
FRQVWUXFWLRQ�ZRUN� LWVHOI�� EXW� LQVWHDG�ZKHWKHU� WKH� &RPPRQZHDOWK� SDLG� D� SUHPLXP� IRU� WKH� ZRUN�
7KLV�LV�RIWHQ�GLIILFXOW�WR�HVWDEOLVK��DQG�PXVW�EH�ZHLJKHG�DJDLQVW�WKH�FRVW�RI�SXUVXLQJ�WKH�PDWWHU��LQ
&RXUW�DQG�WKH�³KLGGHQ´�FRVW�RI�HQFRXUDJLQJ�3URMHFW�GHVLJQHUV�WR�SUDFWLFH�³GHIHQVLYH�HQJLQHHULQJ�´

5HODWLQJ� WR� WKH� QHHG� IRU� WUDLQLQJ� RI� DSSURSULDWH� SHUVRQQHO�� ZH� DJUHH� WKDW� UHVLGHQW� DQG� ILHOG
HQJLQHHUV��DORQJ�ZLWK�FODLPV�DQG�FKDQJHV�DQDO\VWV��VKRXOG�EH�SURYLGHG�SHULRGLF�WUDLQLQJ�WR�SURPRWH
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DQ�XQGHUVWDQGLQJ�RI�RXU�&RVW�5HFRYHU\�3URFHGXUH���:H�DOVR�FRQFXU�ZLWK�WKH�VWDWHPHQW�WKDW�ZH�KDYH
EHHQ�XQDEOH�WR�SURYLGH�GRFXPHQWDWLRQ�WKDW�WUDLQLQJ�ZDV�SURYLGHG�ZKHQ�WKH�3URMHFW¶V�&RVW�5HFRYHU\
3URFHGXUH�ZDV� ILUVW� LQWURGXFHG� DOWKRXJK�ZH� VWLOO� EHOLHYH� WKDW� WKLV�ZDV� SURYLGHG�� �:KDW� KDV� EHHQ
DFFRPSOLVKHG�LV�WKH�UHFHQW�GHYHORSPHQW�RI�DQ�RULHQWDWLRQ�SURJUDP�DQG�DSSURSULDWH�WUDLQLQJ�DLGHV�WR
DVVLVW� LQ� SURPRWLQJ� RXU� SURJUDP�� � 'XULQJ� WKH� SDVW� PRQWK�� $UHD� &RQVWUXFWLRQ� 0DQDJHUV� DQG
5HVLGHQW�(QJLQHHUV�KDYH�UHFHLYHG�WUDLQLQJ�LQ�WKH�ODWHVW�UHYLVLRQ�RI�WKH�&RVW�5HFRYHU\�3URFHGXUH¶V
JXLGHOLQHV�

:H� DOVR� GLVDJUHH� ZLWK� \RXU� VWDWHPHQW� WKDW� WKH� &RVW� 5HFRYHU\� 3URFHGXUH� GRHV� QRW� DGHTXDWHO\
GHVFULEH�WKH�UHVSRQVLELOLWLHV�DQG�REMHFWLYHV�RI�WKH�&RVW�5HFRYHU\�&RPPLWWHH���7R�WKH�FRQWUDU\��WKH
&RVW�5HFRYHU\�3URFHGXUH�GHVFULEHV�LQ�JUHDW�GHWDLO�DOO�RI�WKH�GXWLHV�DQG�UHVSRQVLELOLWLHV�RI�WKH�&RVW
5HFRYHU\�&RPPLWWHH�� �7KH�FLWDWLRQV� IURP�WKH�0:5$�SURJUDP��DOWKRXJK� ODXGDEOH��GR�QRW� LQ�RXU
YLHZ� DGG� DQ\WKLQJ� WR� WKLV� DQDO\VLV�� � 7KH�&$�7� 3URMHFW¶V�&RVW�5HFRYHU\� 3URFHGXUH� GRHV� FDSWXUH
WKHVH�FRQFHSWV��HYHQ�LI�WKH�ZRUGV�\RX�TXRWH�DUH�QRW�XVHG���)RU�\RXU�LQIRUPDWLRQ��ZH�KDYH�FRQWDFWHG
WKH�0:5$�DQG� WKH\�KDYH�FRQILUPHG� WKDW� WKH�EDVLF�SXUSRVH�RI� WKHLU� FRVW� UHFRYHU\�SURJUDP� LV� WR
UHYLHZ�GHVLJQ�HUURUV�DQG�RPLVVLRQV��JHQHUDOO\�FRQVLVWHQW�ZLWK�WKDW�RI�WKH�&$�7�3URMHFW�

)LQDOO\�� WKH� GUDIW� UHSRUW� FULWLFL]HV� WKH�3URMHFW� IRU� SHUPLWWLQJ� WKH�&RVW�5HFRYHU\�&RPPLWWHH� VRPH
IOH[LELOLW\�LQ�UHYLVLQJ�WKH�SURFHGXUHV�DQG�WLPLQJ�EDVHG�RQ�3URMHFW�QHHGV�DQG�SULRULWLHV��:H�EHOLHYH
WKDW� SURYLGLQJ� WKH�&RPPLWWHH�ZLWK� VRPH� IOH[LELOLW\� LQ� DSSO\LQJ� WKH� SURFHGXUH� LV� DSSURSULDWH� DQG
QHFHVVDU\�JLYHQ�WKH�FRPSOH[LWLHV�DQG�SUHVVXUHV�RQ�WKH�&$�7�3URMHFW���:H�QRWH�WKDW�WKLV�FDQ�EH�GRQH
RQO\�ZLWK�WKH�DSSURYDO�RI�WKH�3URMHFW�'LUHFWRU��DQG�DOWKRXJK�QRW�H[SOLFLWO\�VWDWHG��ZRXOG�EH�GRQH�LQ
ZULWLQJ�IRU�WKH�SXUSRVH�RI�SURYLGLQJ�D�UHFRUG�

�)LQGLQJ��� ,Q� VRPH� FDVHV�� WKH� 3URMHFW� IDLOHG� WR� DVVHVV� DFFXUDWHO\� WKH� IXOO� FRVW� LPSDFW� RI

GHILFLHQW�GHVLJQ�ZRUN�

3URMHFW�5HVSRQVH��6LQFH� WKH�GUDIW� UHSRUW� FLWHV�RQO\�RQH�FRVW� UHFRYHU\� LWHP� �GHVFULEHG�EHORZ��LQ
VXSSRUW�RI�WKLV�ILQGLQJ��LW�LV�GLIILFXOW�IRU�WKH�3URMHFW�WR�UHVSRQG�WR�WKLV�DVVHUWLRQ��,I�WKH�2,*�KDV�RWKHU
H[DPSOHV� ZKLFK� LW� EHOLHYHV� VXSSRUW� WKLV� ILQGLQJ�� ZH� ZRXOG� ZHOFRPH� WKH� RSSRUWXQLW\� WR� UHYLHZ
WKHP�

,W�LV�LPSRUWDQW�WR�QRWH�WKDW�3URMHFW�VWDII�KDYH�JLYHQ�GXH�FRQVLGHUDWLRQ�WR�HDFK�FRVW�UHFRYHU\�LVVXH��,Q
OLJKW�RI�WKH�XQSUHFHGHQWHG�VFRSH�RI�WKH�3URMHFW��DQ\�UHYLHZ�RI�SURIHVVLRQDO�VHUYLFHV�PXVW�WDNH�LQWR
DFFRXQW� WKH� FLUFXPVWDQFHV� XQGHU� ZKLFK� WKH� VHUYLFHV� ZHUH� SHUIRUPHG�� LQFOXGLQJ� WKH� QHHG� WR
PLQLPL]H�WKH�FRVW�LPSDFW�RI�GHOD\V�WR�FRQVWUXFWLRQ��)RU�HDFK�FRVW�UHFRYHU\�FDVH��KDYLQJ�FRQVLGHUHG
WKH� DSSOLFDEOH� FLUFXPVWDQFHV�� FRQWUDFWXDO� UHTXLUHPHQWV�� DQG� VWDQGDUG� RI� FDUH�� WKH� 3URMHFW� KDV
EDODQFHG� WKH� VWUHQJWK� RI� LWV� FDVH� DJDLQVW� WKH� SRWHQWLDO� IRU� DGGLWLRQDO� H[SHQVH� LI� UHFRYHU\� ZHUH
SXUVXHG�

$V� GLVFXVVHG� DERYH�� WKH� 3URMHFW� DFNQRZOHGJHV� WKDW� IRU� VRPH� FRVW� UHFRYHU\� LQTXLULHV� LW� KDV� QRW
VXIILFLHQWO\� GRFXPHQWHG� LWV� FRQVLGHUDWLRQ� RI� ZKHWKHU� WKH� GHVLJQ� SURIHVVLRQDO¶V� VHUYLFHV� PHW� WKH
DSSOLFDEOH�VWDQGDUG�RI�FDUH��<HW�� IRU�DOO�FDVHV�� LW�KDV�FRQVLGHUHG� WKH�TXDOLW\�RI� WKRVH�VHUYLFHV�DQG
KHOG�WKHP�XS�WR�WKH�DSSOLFDEOH�VWDQGDUG�RI�FDUH��)RU�WKH�FDVHV�LW�LV�QRZ�EULQJLQJ�WR�D�FORVH�DQG�IRU
DOO�FDVHV�WR�EH�UHYLHZHG�XQGHU�5HYLVLRQ���RI�WKH�&RVW�5HFRYHU\�3URFHGXUH��WKH�3URMHFW�ZLOO
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GRFXPHQW�PRUH�WKRURXJKO\�LWV�GHOLEHUDWLYH�SURFHVV�

:LWK� UHJDUG� WR�&RVW�5HFRYHU\����� �5HPRYDO� RI�2EVWUXFWLRQV��� WKLV� FDVH� JUHZ�RXW� RI� WKH�&��$�
FRQWUDFWRU¶V�GLVFRYHU\��GXULQJ�H[FDYDWLRQ��RI�D�QXPEHU�RI�WLPEHU�SLOHV�DQG�DEDQGRQHG�IRXQGDWLRQV
VXSSRUWHG�E\�FRQFUHWH�ILOOHG�5D\PRQG�VWHS�ODGGHU�SLOHV��ZLWK�6WHHOH�GULYLQJ�VKRHV�DW�WKH�SLOH�EDVHV�
7KHVH� IRXQGDWLRQV� ZHUH� QRW� LQGLFDWHG� LQ� WKH� &��$�� FRQWUDFW� GRFXPHQWV�� � )DU� IURP� EHLQJ
³XQWURXEOHG�E\�GHIHFWLYH�ELG� VSHFLILFDWLRQV� DQG�GLVLQFOLQHG� WR�KROG� WKH�GHVLJQHUV� DFFRXQWDEOH� IRU
DFFXUDWH� DQG� FRPSOHWH� ZRUN´� DV� WKH� � UHSRUW� FRQWHQGV�� 3URMHFW� PDQDJHPHQW� LQVWUXFWHG� %�3%� WR
³UHYLHZ� WKH� EDFNJURXQG� RI� >3&1� ���@� WR� HQVXUH� WKDW� WKLV� LV� QRW� D� V\VWHPLF� SUREOHP� LQ� WKH
'RZQWRZQ�&RQVWUXFWLRQ�$UHD��PHPRUDQGXP�GDWHG�6HSWHPEHU����������´

7KLV���$��SLOH�REVWUXFWLRQ�LVVXH�ZDV�DPRQJ�WKH�LVVXHV�WKDW�OHG�WR�WKH�IRUPDWLRQ�RI�WKH�3&$�7DVN
)RUFH���2QH�RI��WKH�VXEFRPPLWWHHV�WKDW�WKH�7DVN�)RUFH�HVWDEOLVKHG�ZDV�WKH�*HRWHFKQLFDO�'LIIHULQJ
6LWH�&RQGLWLRQV�6XEFRPPLWWHH���7KH�6XEFRPPLWWHH�VWXGLHG�WKH�JHRWHFKQLFDO�GLIIHULQJ�VLWH�FRQGLWLRQ
FKDQJH�DQG�UHFRPPHQGHG�ZD\V�WR�PLQLPL]H�H[SHQGLWXUHV�DVVRFLDWHG�ZLWK�VXEVXUIDFH�REVWUXFWLRQV�
7KRVH�UHFRPPHQGDWLRQV��DQG�RWKHU�PHDVXUHV�VXPPDUL]HG�EHORZ��ZHUH�LPSOHPHQWHG�

��� &RPSRVLWH�GUDZLQJV�ZHUH�GHYHORSHG�IRU�NQRZQ�VXEVXUIDFH�REVWUXFWLRQV�
��� &RQWUDFW�VSHFLILFDWLRQV�ZHUH�GHYHORSHG�VXFK�WKDW�WKH�FRVWV�DVVRFLDWHG�ZLWK�UHPRYLQJ

XQNQRZQ�REVWUXFWLRQV�DUH�LQFOXGHG�LQ�WKH�EDVH�FRQWUDFW�SULFH���8QLW�SD\�LWHPV�ZHUH
DOVR� HVWDEOLVKHG� IRU� WKHVH� XQNQRZQ� REVWUXFWLRQV�� DQG� WKH� VSHFLILFDWLRQV� ZHUH� DOVR
ZULWWHQ�VXFK�WKDW�WKH�WLPH�DQG�FRVWV�DVVRFLDWHG�ZLWK������RI�WKH�HVWLPDWHG�TXDQWLWLHV
DUH�LQFOXGHG�LQ�WKH�EDVH�FRQWUDFW�

��� 'HVLJQ� 3ROLF\� 0HPRUDQGXP� 1R�� ��� ZDV� UHYLVHG� WR� UHTXLUH� VHFWLRQ� GHVLJQ
FRQVXOWDQWV� WR� LQFOXGH� VSHFLILF� EDVHOLQH�JHRWHFKQLFDO� GDWD� LQ� WKH�'HVLJQ� 6XPPDU\
5HSRUW�IRU�HDFK�FRQWUDFW�

,Q� KLQGVLJKW�� IRU� DQ\RQH� QRW� NQRZLQJ� WKH� H[LVWHQFH� RI� WKHVH� WKHQ�XQNQRZQ� SLOHV�� LW� LV� HDV\� WR
TXHVWLRQ�WKH�6'&¶V�MXGJPHQW���+RZHYHU��ZKLOH�UHYLHZ�RI�WKH�6'&¶V�SHUIRUPDQFH�ZDV�DGPLWWHGO\
QRW�ZHOO�GRFXPHQWHG�LQ�WKH�&RVW�5HFRYHU\�ILOH��LW�ZDV�GHWHUPLQHG�DW�WKH�WLPH�WKDW�WKH�6'&�PHW�WKH
UHTXLUHPHQWV� RI� WKH� FRQWUDFW� DQG� DSSOLFDEOH� VWDQGDUG� RI� FDUH� LQ� GHYHORSLQJ� DSSURSULDWH
VSHFLILFDWLRQV�

)LQGLQJ��� 3URMHFW�PDQDJHPHQW�HOLPLQDWHG�DQ�HIIHFWLYH�PHWKRG�IRU�FDWFKLQJ�SRWHQWLDO�FRVW

UHFRYHU\�DFWLRQV�WKDW�%�3%�VWDII�PD\�KDYH�PLVVHG�

3URMHFW�5HVSRQVH��:H� GR� QRW� DJUHH� WKDW� WKH� HOLPLQDWLRQ� RI�&$�7�/HJDO� UHYLHZ� RI� FRQVWUXFWLRQ
PRGLILFDWLRQV�PDWHULDOO\�DIIHFWHG�UHIHUUDO�RI�FRVW�UHFRYHU\�PDWWHUV�WR�WKH�&RVW�5HFRYHU\�&RPPLWWHH�
+RZHYHU��VLQFH�0D\�������DW�WKH�GLUHFWLRQ�RI�&KDLUPDQ�1DWVLRV��&$�7�/HJDO�KDV�UHYLHZHG�VHOHFWHG
FRQVWUXFWLRQ� PRGLILFDWLRQV�� � 7KHUHIRUH�� WR� WKH� H[WHQW� WKHUH� ZDV� DQ\� LVVXH� ZLWK� WKH� &$�7� /HJDO
UHIHUUDO�RI�FRVW�UHFRYHU\�LVVXHV�EDVHG�RQ�WKH�UHYLHZ�RI�FRQVWUXFWLRQ�PRGLILFDWLRQV��WKLV�ILQGLQJ�KDV
EHHQ�UHQGHUHG�PRRW�
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5HFRPPHQGDWLRQ� ��� 5HYLVLW� WKH� HDUOLHU� GHFLVLRQ� QRW� WR� UHJDUG� WKH� FRVW� UHFRYHU\� SURJUDP� DV� DQ
RSSRUWXQLW\�WR�FXW�FRVWV�RU�UHGXFH�WKH�QHW�FRVW�WR�WD[SD\HUV�

5HVSRQVH��7KH�3URMHFW�GRHV�UHJDUG�WKH�&RVW�5HFRYHU\�3URFHGXUH�DV�DQ�RSSRUWXQLW\�WR�UHGXFH�WKH�QHW
FRVW�RI�WKH�&$�7�3URMHFW�WR�WD[SD\HUV�

5HFRPPHQGDWLRQ� ��� 8VH� WKH� FRVW� UHFRYHU\� SURJUDP� WR� VHQG� D� FOHDU� PHVVDJH� WKDW� DOO� GHVLJQ
SURIHVVLRQDOV�RQ�WKH�&$�7�3URMHFW�ZLOO�EH�KHOG�DFFRXQWDEOH�IRU�WKHLU�GHVLJQ�ZRUN�

5HVSRQVH�� 7KH� 3URMHFW� EHOLHYHV� WKDW� WKDW� PHVVDJH� KDV� EHHQ� VHQW� WR� WKH� GHVLJQ� SURIHVVLRQDO
FRPPXQLW\�� � 7KH� 3URMHFW� LV� FRPPLWWHG� WR� FRQWLQXLQJ� WR� VHQG� WKDW� PHVVDJH�� XVLQJ� DOO� DYDLODEOH
PDQDJHPHQW�WRROV��LQFOXGLQJ�WKH�&RVW�5HFRYHU\�3URFHGXUH�

5HFRPPHQGDWLRQ����5HDVVHVV�WKH�EDVLV�IRU�GHWHUPLQLQJ�ZKHWKHU�WR�SXUVXH�D�FRVW�UHFRYHU\�FDVH�

5HVSRQVH��7KH�3URMHFW¶V�EDVLV�IRU�GHWHUPLQLQJ�ZKHWKHU�WR�SXUVXH�D�FRVW�UHFRYHU\�FDVH�LV�VRXQG���,W
ZRXOG� QRW� EH� SUXGHQW�� KRZHYHU�� WR� SXUVXH� D� FRVW� UHFRYHU\� FDVH� LI� WKH� FRVWV� RI� VXFK� D� SXUVXLW
RXWZHLJKHG�WKH�UHFRYHUDEOH�FRVWV���,I�WKH�2,*�KDV�HYLGHQFH�RI�FRVW�UHFRYHU\�PDWWHUV�WKDW�WKH�3URMHFW
IDLOHG�WR�SXUVXH��ZH�ZRXOG�ZHOFRPH�\RXU�LQSXW�

5HFRPPHQGDWLRQ����$YRLG�FRQIOLFWV�RI� LQWHUHVW�E\�HQVXULQJ�WKDW�0DVV3LNH�RU�0DVV+LJKZD\�� �QRW
%�3%��FRQWUDFWV�GLUHFWO\�IRU�DQ\�VHUYLFHV�DLPHG�DW�DVVHVVLQJ�%�3%¶V�OLDELOLW\�IRU�GHVLJQ�GHILFLHQFLHV�

5HVSRQVH��3URYLGHG�WKDW�SXEOLF�PDQDJHUV�DVVLJQ��GLUHFW�DQG�DSSURYH�VXFK�FRQWUDFWV�DQG�XVH�%�3%
VLPSO\�IRU�SD\PHQW�SXUSRVHV��WKH�3URMHFW�GRHV�QRW�DJUHH�ZLWK�WKLV�UHFRPPHQGDWLRQ�

5HFRPPHQGDWLRQ����'HOLQN�WKH�%�3%�DQG�0DVV3LNH�RUJDQL]DWLRQV�

5HVSRQVH��7KH�3URMHFW�EHOLHYHV�WKDW�WKH�,QWHJUDWHG�3URMHFW�2UJDQL]DWLRQ��,32��VWUHQJWKHQV�07$¶V
FRQWURO�RYHU�LWV�PDQDJHPHQW�FRQVXOWDQW�

5HFRPPHQGDWLRQ����'HILQH� FOHDUO\� DQG� IROORZ� WKURXJK�RQ� WKH�SXUSRVH�DQG�SURFHVVHV�RI� WKH� FRVW
UHFRYHU\�SURJUDP�SURFHGXUHV�

5HVSRQVH��:LWK�WKH�LPSOHPHQWDWLRQ�RI�5HYLVLRQ����WKH�3URMHFW�EHOLHYHV�&RVW�5HFRYHU\�3URFHGXUHV
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DUH� DSSURSULDWHO\� GHILQHG�� � 7KH� 3URMHFW� LV� FRPPLWWHG� WR� HPSKDVL]LQJ� WKH� WLPHO\� SURFHVVLQJ� DQG
GRFXPHQWLQJ�RI��FRVW�UHFRYHU\�PDWWHUV�

5HFRPPHQGDWLRQ����3URYLGH�WUDLQLQJ�DQG�JXLGHOLQHV�WR�LQFUHDVH�WKH�OLNHOLKRRG�WKDW�WKRVH�FORVHVW�WR
WKH� LVVXHV� LQ� WKH� ILHOG�� LQFOXGLQJ� UHVLGHQW� HQJLQHHUV�� LGHQWLI\� FRVW� LQFUHDVHV� FDXVHG� E\� GHILFLHQW
GHVLJQ�

5HVSRQVH��7UDLQLQJ�KDV�EHHQ�LQVWLWXWHG�DQG�ZLOO�EH�PRQLWRUHG�WR�HQVXUH�WKDW�DSSURSULDWH�SHUVRQQHO
DUH�DGHTXDWHO\�WUDLQHG�

5HFRPPHQGDWLRQ����([SORUH�DQG�YLJRURXVO\�SXUVXH�FRVW�UHFRYHU\�RSSRUWXQLWLHV�WKDW�JR�EH\RQG�WKH
FXUUHQW�SURJUDP�ERXQGDULHV�WR�LQFOXGH�UHFRYHU\�DFWLRQV�IRU�FRQVWUXFWLRQ�PDQDJHPHQW�FRRUGLQDWLRQ
LVVXHV�DQG�LQGLUHFW�FRVW�RYHUSD\PHQWV�WR�FRQVXOWDQWV�

5HVSRQVH��7KH�3URMHFW¶V�SURDFWLYH�DSSURDFK�WR�FRVW�FRQWDLQPHQW��FRQWUDFW�DGPLQLVWUDWLRQ��DQG�FRVW
UHFRYHU\�RSSRUWXQLWLHV�LQ�WKHVH�DUHDV�ZLOO�FRQWLQXH�
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Appendix B:  Federal Highway Administration Response



&HQWUDO�$UWHU\�7XQQHO��&$�7� ,Q�5HSO\�5HIHU�7R��+&$�0$

'HFHPEHU��������
0V��:HQG\�+D\QHV
)LUVW�$VVLVWDQW�,QVSHFWRU�*HQHUDO
���)RU�0HJD�SURMHFW�2YHUVLJKW
6WDWH�+RXVH�6WDWLRQ
3�2��%R[����
%RVWRQ��0$�������

6XEMHFW��&RVW�5HFRYHU\�3URJUDP

'HDU�0V��+D\QHV�

7KH�&RVW�5HFRYHU\�3URJUDP��GHYHORSHG�DQG�XWLOL]HG�RQ�WKH�&HQWUDO�$UWHU\�7XQQHO��&$�7��3URMHFW��ZDV
WKH�VXEMHFW�RI�D�UHYLHZ�E\�\RXU�RIILFH��$�GUDIW�RI�WKH�UHSRUW�UHVXOWLQJ�IURP�WKDW�UHYLHZ�ZDV�VXEPLWWHG�E\
\RXU�OHWWHU�GDWHG�1RYHPEHU�����������$V�\RX�DUH�DZDUH��&RVW�5HFRYHU\�3URJUDPV�GHDOLQJ�ZLWK�SRWHQWLDO
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Appendix C:  Glossary of Terms Frequently used in
Discussion of Design and Construction of the Central
Artery/Tunnel Project

B/PB  – Bechtel/Parsons Brinckerhoff, the joint venture comprised of Bechtel
Corporation and Parsons Brinckerhoff Quade and Douglas hired in 1985 to
manage design and construction of the CA/T Project.

Central Artery/Tunnel Project  – The Central Artery/Tunnel Project, often referred to as
the CA/T Project, a publicly funded $14.1 billion construction project in Boston,
Massachusetts.  (See also, “Project.”)

construction management responsibilities, B/PB –

¾� Providing construction planning services, including performing
constructibility reviews on all conceptual, preliminary and final design
packages to provide recommendations for construction staging and
sequencing, maintenance of traffic, cost mitigation, and claims and conflict
avoidance.

¾� Providing the following other construction management services: Area
office services, resident field office, construction support services,
partnering program, changes and claims administration, industrial
relations, Project Safety and Health Services Program, and Emergency
Preparedness.

 cost recovery  –  Broadly used, “cost recovery” is the process by which “public and
private owners file claims against design and construction management
professionals for the costs claimed to be attributable to errors, omissions, or
other ‘deficient’ or unsatisfactory performance (‘cost recovery claims’).”20

design management responsibilities, B/PB  –

¾� Providing a design management organization composed of qualified staff
on dedicated assignment to the Project Office for the duration of the
Contract period.

¾� Managing the provision of its own and section design consultants’ design
services, including coordinating the work of all design disciplines toward
achievement of Project objectives related to engineering and design
requirements, aesthetics, schedules, costs, environmental permit
conditions, and other commitments.

                                            
20 David J. Hatem, “Errors/Omissions Cost Recovery Claims against Design and Construction
Management Professionals.” The CA/T Professional Liability Reporter 1.4 (1996): 1.
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¾� Providing engineering support during construction and documenting all
new and innovative technology developed as part of the Project in
accordance with FHWA’s Technology Transfer Program.

¾� Maintaining the availability of a group of recognized experts in
engineering, architectural, environmental, and other technical disciplines
relevant to the Project, and providing the services of these experts as
required to obtain advice, expert opinions, and review of design problems
of a special nature.

design professional  – The term “design professional” refers to the project architect
and/or engineer.21  For purposes of MassHighway’s CA/T Cost Recovery
Procedure, the term “design professional” refers to B/PB and any other entity
performing professional services in connection with the design of the CA/T
Project (including construction phase services) and shall include Section Design
Consultants, Area Geotechnical Consultants, and any other professional
consultants or subconsultants supporting the CA/T Project design effort.

errors and omissions (E&O) insurance  – Professional liability or malpractice
insurance, which covers the professional negligence of design professionals.”22   

fast-track construction  – Fast-track construction involves the commencement of
construction before all of the design is completed.

FHWA – Federal Highway Administration, the entity within the U.S. Department of
Transportation that oversees state-level projects that receive federal-aid
highways funds.

MassHighway – Massachusetts Highway Department, formerly known as the
Massachusetts Department of Public Works, is the official designated recipient
for federal-aid highway funds to Massachusetts.  As such, MassHighway officials
sign most Project contracts, including the management consultant contracts with
B/PB, the final design contracts with SDCs, and the construction contracts.

MassPike –  Massachusetts Turnpike Authority, the independent state entity responsible
for owning, operating and maintaining the MHS, including Project-related facilities
as each segment is completed.  Under a 1997 agreement with MassHighway,
MassPike oversees the B/PB consulting contract for managing design and
construction of the Project.

megaproject – The publicly funded design and construction of a public works project
estimated to cost in excess of $1 billion.

                                            
21  Neal J. Sweeney, et al., eds.  Smith, Currie & Hancock’s Common Sense Construction Law (John A.
Wiley & Sons, Inc., 1997) 64.
22 Robert F. Cushman, et al., eds. Construction Litigation, Representing the Owner, (John Wiley & Sons,
Inc., 2nd edition, 1984, 1990) 64.
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MWRA – Massachusetts Water Resources Authority, the quasi-independent state
authority created by the State Legislature to manage the court-ordered clean up
of Boston Harbor – another multibillion dollar publicly funded megaproject –
among other responsibilities.

MHS – Metropolitan Highway System.  Project responsibility has shifted with the
enactment of Chapter 3 of the Acts of 1997, which established a plan for
operating and financing a network of roadways, including the Central Artery and
the Ted Williams Tunnel, called the Metropolitan Highway System (MHS). The
law, codified as M.G.L. c.81A, empowers the Massachusetts Turnpike Authority
to “own, construct, maintain, repair, reconstruct, improve, rehabilitate, finance,
refinance, use, police, administer, control and operate” the MHS.

MOD – Contract Modifications (MODs) are written notices to a contractor that identify
proposed contract changes.  An approved MOD contains the scope, cost, and
estimated time impact of the change.  See also:  PCN.

PCN – Pending Change Notices (PCNs) were written notices to a contractor that
identified proposed contract changes.  An approved change order contained the
scope, cost, and estimated time impact of the change.  The Project now refers to
change orders as contract modifications (MODs).

preliminary design -  Design materials that will serve as the basis of final design for
the Section Design Consultants, representing approximately 25 percent of the
total design effort when completed.

Project  – The Central Artery/Tunnel Project, often referred to as the CA/T Project, a
publicly funded $14.1 billion construction project in Boston, Massachusetts.  (See
also, “Central Artery/Tunnel Project.”)

resident engineer  - The resident engineer is the individual assigned as the Authorized
Representative for MassPike construction contracts on the Project and
interagency agreements.

section design consultant (SDC) – The SDC completes the final design package
based on B/PB’s preliminary design.

standard of care – A designer’s normal standard of care is “exercis[ing] that standard of
reasonable care required of members of [his or her] profession.” Anthony’s Pier
Four, Inc. v. Crandall Dry Dock Engineers 396 Mass. 818, 823, quoting Klein v.
Catalano, 386 Mass. 701, 719 (1982).

work program - One of a series of 14 contracts between MassHighway and B/PB, only
the first of which was competitively procured.  At this writing, project managers
plan to begin work program 15 in February 2001.
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