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                                                  Summary of Decision


Petitioner, the former Police Chief in the Town of Brookfield, has not met his burden of proving that he sustained either a personal injury or underwent a hazard in the course of his employment, as required pursuant to G.L. c. 32, § 7(1).  There is no issue of material fact in this case.  Consequently, the Respondent’s Motion for Summary Decision, received on August 3, 2015, is allowed, and, the Petitioner’s application for accidental disability retirement must be denied.
   RULING ON RESPONDENT’S MOTION FOR SUMMARY DECISION


The Petitioner, Ross Ackerman, is appealing from the June 28, 2011
decision of the Respondent, Worcester Regional Retirement Board (WRRB), denying his application for Section 7 accidental disability retirement benefits.  (Exhibit 1.)  The appeal was timely filed on July 14, 2011.  (Exhibit 2.)  A hearing was held on September 3, 2015 at the offices of the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.  

Prior to the hearing, the parties presented oral arguments on the Worcester Regional Retirement Board’s written Motion for Summary Decision.  (Attachment E.)  The Petitioner did not file a written response to the Motion for Summary Decision.  Petitioner’s counsel contended that the Petitioner’s testimony should be heard in order that he might describe his experiences while serving as Police Chief.  I denied the motion at that time, and, heard the appeal on the merits.  The Petitioner’s attorney argued that  there were certain important facts pertaining to his experiences on the job that were in dispute.      


 At the hearing, ninety-five (95) exhibits were marked.  The Petitioner testified in his own behalf.  The Petitioner also presented the testimony of Licensed Psychologist Leo Polizoti, who has treated him since June 4, 2009.  The Respondent presented the testimony of former Brookfield Selectmen Rudolph Heller and Peter O’Connell.  The hearing was digitally recorded.  The parties filed pre-hearing and post-hearing memoranda of law.  (Attachment A-Respondent; Attachment B-Petitioner; Attachment C-Respondent; Attachment D-Petitioner). The last of the post-hearing submissions was received on April 4, 2016, thereby closing the record.  



        FINDINGS OF FACT


Based on the testimony and documents submitted at the hearing in the above-entitled matter, I have concluded that, in actuality, there are no issues of material fact in this case.  The Motion for Summary Decision Judgement has been reconsidered sua sponte, and, I hereby render the following findings of fact based on the evidence that was presented:

1. The Petitioner, Ross Ackerman, 45 y.o.a., began employment as a police officer in the Town of Brookfield in 1996 and most recently served as Chief of Police.  He assumed this position in or around 1998.  (Petitioner Testimony, Heller Testimony, O’Connell Testimony and Exhibits 3, 5 and 6.) 
2. The Petitioner first developed panic attacks in or about 1989 prior to his employment in the Town of Brookfield.  These panic attacks were triggered by travel and crowded spaces.  (Exhibit 78.)
3. The Petitioner’s mother and brother each suffered from panic disorder in 1999.  His father suffered from depression.  (Id.)

4.  In mid-September 1999, the Petitioner arrested a local Brookfield man for Operating Under the Influence of Alcohol.  (OUI).  The man’s mother bailed him out and they returned home.  The next day, the Petitioner was called to the man’s address.  The man had shot himself to death.  The Petitioner experienced tightness in his chest and difficulty breathing.  (Petitioner Testimony.)
5. No Notice of Injury was filed in relation to the September 1999 suicide.  (Id.)

6. The Petitioner came under the care of psychiatrist Zamir Nestelbaum, M.D. on September 21, 1999.  His chief complaint was having experienced more than fifty (50) panic attacks that began at the suicide scene and had not abated.  The Petitioner told the doctor that these panic attacks were accompanied by the need to escape, tremors, sweats, chest tightness, neck ache and numbness.  Dr. Nestelbaum rendered the diagnoses of Panic Disorder with Mild Agoraphobia.  He prescribed Imipramine and Klonopin.  (Exhibits 21 and 78.) 

7. The Petitioner has remained in treatment with Dr. Nestelbaum since September 1999.  (Exhibit 78.)

8. On May 24, 2001, the Petitioner reported to Dr. Nestelbaum that his anxiety had been under control despite various stressors including his father’s suffering from cancer, his wife’s recent miscarriage and “conflicts with Selectmen.” (Id.)

9. On March 2, 2002, the Petitioner informed Dr. Nestelbaum that his anxiety was at a high level, that he was depressed and that he felt he was falling apart.  He cited his father’s illness and a baby due to arrive the following month.  (Id.)

10. On April 16, 2002, the Petitioner told Dr. Nestelbaum that the medications were helping with the panic attacks, but that he was under much stress.   He cited marital conflicts and indicated that his wife refused to undergo counseling.  On that date, Dr. Nestelbaum also noted “job stressful.” (Id.)       
11. On June 4, 2002, the Petitioner informed Dr. Nestelbaum that he and his wife had separated and that he planned to seek a divorce.  He described a long history of marital discord.  He indicated that he was doing well at work.  (Id.) 
12. On August 2, 2002, the Petitioner told Dr. Nestelbaum that his father had passed away the precious week.  He indicated that, despite the impending divorce and the death of his father, he was functioning well at work.  He was not experiencing panic attacks. (Id.)

13. On October 15, 2002, the Petitioner informed Dr. Nestelbaum that he was still grieving his father but functioning well at work.  He reported that the divorce was going through and that he had a new girlfriend.  (Id.)

14. On January 14, 2003, the Petitioner and other Brookfield Police Officers and State Police responded to a scene where an individual had been struck by an Amtrak train.  An intoxicated man had wandered on the tracks and his body had been mangled beyond recognition.  The location of the discovery was a short distance from the Petitioner’s home.  Two Incident Reports pertaining to this incident were proffered and marked as one Exhibit.  Neither was written by the Petitioner.  (Petitioner Testimony and Exhibit 12.)
15. The Petitioner did not use any sick days immediately following the discovery of the dead body on the train tracks.  He did not file a Notice of Injury.  (Petitioner Testimony.)  

16. There were two additional, gruesome suicides in the Town of Brookfield in February 2003.  There are no Incident Reports pertaining to these suicides in the case record.  No Notice of Injury was filed.  (Petitioner Testimony.)

17. The Petitioner used three (3) sick days in February 2003.  (Exhibit 95.)

18. On February 28, 2003, the Petitioner told Dr. Nestelbaum that he was doing well.  He indicated that he still had anxiety, but no panic attacks.  He told the doctor that his dog had died and that he was still grieving his father.  He added that there had been two gruesome suicides in one week in February.  (Exhibit 78.)
19. On June 11, 2003, the Petitioner told Dr. Nestelbaum that he was under great stress due to the new baby, the ongoing divorce process and his father’s death.  (Id.)

20. On June 20, 2003, the Petitioner was present at a death scene.  He performed CPR; however, the individual had been dead for approximately 45 minutes by that time.  It was noted on his time sheet that he would “attend stress class.  Lakeside campground.”  (Exhibit 95.)

21. On September 17, 2003, the Petitioner told Dr. Nestelbaum that he was generally well, but that anxiety had blocked his out-of-state travel plans, but that he was usually okay to travel within Massachusetts.  He reported “lots of job stress, bad back, and elbow.”  He also noted the ongoing divorce proceedings as a stressor.  (Exhibit 78.)  
22. On December 24, 2003, the Petitioner told Dr. Nestelbaum that he had two bulged discs in his back and that he was on light duty.  He also reported that work stresses were significant, “small town politics.”  He reported he had not been experiencing panic attacks.  (Id.) 
23. On April 4, 2004, the Petitioner told Dr. Nestelbaum that he was experiencing anxiety, but not panic attacks.  He noted further that he was “trying to cope with the Selectmen, lots of stress.”  The Petitioner also discussed his back pain.  (Id.)  
24. On June 3, 2004, the Petitioner was involved in the Brookfield Police Department’s response to a suicide scene that took place on the railroad tracks approximately 250 feet from the Petitioner’s home.  The Petitioner was at the scene after several other law enforcement officers had already arrived.  He made efforts to try and reach the husband of the suicide victim.  (Petitioner Testimony.)   
25.  The Brookfield Police Department time sheet for June 3, 2004 indicates that the Petitioner was present at the scene of the suicide until 11:30 P.M.  He also spent time over the weekend dealing with medical examiners.  No sick time was taken.  The Petitioner did not note that he would be attending any stress class.  (Exhibit 95.)
26. Following the June 2004 suicide, the husband of the victim, a Brookfield Selectman, attempted to apply pressure to the Petitioner several times in order to get his late wife’s death certificate changed so as to indicate that her death was not a suicide.  (Petitioner Testimony.)
27. The Petitioner, who was on light duty at the time, did not file a Notice of Injury following the June 2004 suicide.  He did not use any sick days.  There are no contemporaneous office notes from Dr. Nestelbaum regarding the incident.  The Petitioner did not file a police report over his own signature.  (Id. and Exhibit 13.)

28. On September 9, 2004, the Petitioner responded to a suicide call. The death occurred by hanging.  The Petitioner helped to cut the body down.  The suicide victim in   this instance was the Petitioner’s neighbor.  (Petitioner Testimony and Exhibit 14.)   
29. The Petitioner did not file a Notice of Injury following the suicide by hanging.  There are no notes from Dr. Nestelbaum regarding the incident.  

30.  The Petitioner’s time sheet for September 2004 reflected that he did not take any sick time during the week of September 9 or the following week.  He took one sick day in September 2004.  A note on his time sheet for that period reads, “stress unit re suicide.”  (Exhibit 95.)
31. On December 28, 2004, the `Petitioner reported to Dr. Nestelbaum that he felt well after having completed physical therapy and a rehab program for his back.  He indicated that he had not been experiencing panic attacks.   (Exhibit 78.)
32. On May 5, 2005, the Petitioner was involved in the recovery of the body of a lost fisherman who had drowned in the Quaboag River.  The man had been missing for three (3) weeks and the Petitioner had participated in the search.  (Petitioner Testimony and Exhibit 16.)
33. The Petitioner did not use any sick days after the discovery of the fisherman’s body.  He did not make any notation on his time sheet pertaining to any stress class.  (Exhibit 95.)

34. On May 24, 2005, the Petitioner informed Dr. Nestelbaum that he had not been experiencing panic attacks.  He indicated that he still could not fly, but that he was able to drive to Boston.  He told the doctor that he was still dealing with town politics and seeing grisly incidents.  He added that he was still grieving his father.  (Exhibit 78.)   

35. There is one notation in Dr. Nestelbaum’s office note from October 11, 2005 about “job stressful.”  Other notes from that date relate to travel plans.  He also informed the doctor that he felt well, had no panic attacks and had minimal agoraphobia.  (Exhibit 78.)
36. On March 15, 2006, the Petitioner was involved in the investigation of a suicide of a mother of three.  He waited at the scene until the husband and children arrived home and he also assisted the caretakers from the local funeral home.  (Petitioner Testimony and Exhibit 17.)

37. The Petitioner did not file an incident report or Notice of Injury following the March 15, 2006 suicide.  There is no mention of the incident on his time sheet or in the police logs.  He did not use any sick days around that time period.  (Exhibit 95.)

38. On April 4, 2006, the Petitioner informed Dr. Nestelbaum that he was having trouble setting limits with the town.  He indicated that there were too many committees and demands on his time.  Dr. Nestelbaum noted that the Petitioner would continue to see a licensed mental health counselor, Valerie H. S. Fulginiti.  There are no contemporaneous reports from Ms. Fulginiti in the record and it is unclear exactly when the Petitioner began seeing her.  (Exhibits 78 and 93.)

39. On April 24, 2006, the Petitioner received a less than satisfactory performance review from the Brookfield Board of Selectmen.  It was noted that there were issues regarding his being unresponsive to the Board of Selectmen, that he had a tendency to respond to perceived challenges to his authority by retaliating against the individuals involved, that he had difficulties developing and managing his budget, and that he had issues with keeping the Selectmen informed of personnel changes within the police department.  (Exhibit 11 and Heller Testimony.) 

40. On July 11, 2006, the Petitioner informed Dr. Nestelbaum that he was experiencing anxiety over an upcoming trip to Virginia.  He also indicated that he felt very tired.  He and the doctor discussed his possible participation in a sleep study to rule out sleep apnea.  (Id.)

41. There were accidental deaths on September 26 and October 3, 2006 which were not referred to on the Petitioner’s time sheet.  He did not take any sick days during that period.  (Exhibit 95.)
42. On December 20, 2006, the Petitioner was at the scene of a suicide by hanging.  There is no incident report written by him in the record.  He did not file a Notice of Injury.  His time sheet reflects a note that he participated in a “death invest.” (Exhibits 18 and 95.)
43. The Petitioner used two sick days in late December 2006 immediately following the Christmas holiday.  (Exhibit 95.)

44. On February 25, 2007, the Petitioner responded to the scene of a suicide by shotgun blast to the chest.   He did not file an incident report or a Notice of Injury.  (Petitioner Testimony and Exhibit 19.)

45.  The Petitioner did not use any sick days following the February 2007 suicide nor did he make a note of it on his time sheet.  (Exhibit 95.)

46. Using a town-issued computer at Police Headquarters, the Petitioner began creating a journal which commenced on April 24, 2007 and contained myriad entries regarding his perceived mistreatment and unwarranted scrutiny by Selectman Rudolf Heller that caused him stress.  (Exhibit 38.)  

47. On August 16, 2007, the Petitioner, who had experienced many other health issues following his appointment as Chief of Police in Brookfield, underwent the surgical removal of a cyst on his back and the excision of a lesion on the left side of his face.  (Exhibit 84.) 

48. On September 26, 2007, the Petitioner informed Dr. Nestelbaum that he was experiencing increased anxiety and poor sleep.  He referred to “work related stress” and then indicated that one of the Selectmen “had it out” for him and the police.  He reported occasional panic attacks.  The balance of the doctor’s note for that date is illegible.  (Exhibit 78.)
49. The Petitioner responded to the scene of an accidental death on October 17, 2007.  He took two sick days on October 22 and 23, 2007.  He did not make a notation on his time sheet about stress class.  (Exhibit 95.)

50. The Petitioner had an appointment with Dr. Nestelbaum on December 21, 2007.  Much of the doctor’s note is illegible, however the words “stress” and “Selectmen” can be deciphered.  (Exhibit 78.)

51. On January 15, 2008, the Petitioner investigated a fatal drug overdose.  He did not file an incident report or Notice of Injury.  (Petitioner Testimony and Exhibit 20.)

52. There are no police logs or time sheet entries pertaining to the January 2008 death.  (Exhibit 95.)

53. There was another accidental death on February 6, 2008.  There are no reports of any nature in the record pertaining to this incident.  The Petitioner did not use any sick days in February 2008.  (Id.)
54. In a log note dated May 5, 2008, the Petitioner indicated that he had attended the Annual Town meeting on that date and noted that he had been very intimidated by and felt threatened in the presence of Selectman Heller.  He noted that when he returned home that evening, his wife noticed that he was very physically and emotionally upset.  He informed her that once again “Rudy” was making another attempt to intimidate and harass him.  He indicated that he did not sleep well that night and lamented that Rudy’s harassment of him never seemed to stop.  (Exhibit 56.)

55. On June 3, 2008, the Petitioner was notified that the Brookfield Board of Selectmen voted to re-appoint him to a two-year, rather than a three-year term.   He was also informed by Selectman James Allen that he would be let go in one year.  The Petitioner was not pleased by this action and felt that it was unfair.  (Petitioner Testimony and Exhibits 38 and 95.)
56. Sometime in June 2008, the Petitioner was experiencing stress while at work and developed chest tightness radiating to the jaw associated with bilateral arm numbness, shortness of breath and an acidy taste in his mouth.  He was taken by ambulance to Mary Jane Hospital.  He was admitted overnight.  A myocardial infarction was ruled out.  His chest pains were relieved after he received Nitroglycerin and nitro paste.  (Exhibits 86 and 90.)
57. From and after June 2008, the Petitioner experienced painless dyspnea on exertion from many types of activities, including working around his home.  He also experienced occasional episodes of central chest tightness/heaviness in relation to physical activity.  (Id.)
58. In a log note dated August 1, 2008, the Petitioner reported that stressful working conditions were increasing and that they were having a negative effect on his back and his stomach.  He noted that Rudy continued to harass his officers and himself.  (Exhibit 56.)  
59. The Petitioner was treated at the Baystate Mary Lane Hospital on August 6, 2008 in follow-up to his June 2008 admission.  He indicated that work stress had been increasing.  A cervical MRI was performed at that time based upon his complaints of neck pain.  He also underwent a cardiac stress test.  The stress test was normal.  (Exhibit 86.)

60. The Petitioner was seen by Rashmi Patwardhan, M.D. at the UMass Memorial Medical Center on October 2, 2008 for chronic abdominal symptoms.  He reported that he had experienced these symptoms for three years and that, in times of stress, he had crampy periumbilical pain accompanied by loose stools.  The Petitioner was advised to concentrate on stress reduction techniques and to continue to work with a counselor.  (Exhibit 84.)

61. The Petitioner missed five days of work in October 2008 due to a “work issue.”  (Exhibit 95.)
62. In a letter dated November 21, 2008 addressed to the Worcester District Attorney’s Office, the Petitioner alleged “numerous violations being committed by the Brookfield Board of Selectmen.”  He reported that, due to the ongoing situation with the Selectmen, he had been hospitalized once and had numerous doctors’ appointments for what they stated were stress related injuries.  (Exhibits 38 and 56.)

63. On December 10, 2008, the Petitioner informed Dr. Nestelbaum that he was having daily panic attacks and that he was very depressed.  He also reported pains in his stomach and Irritable Bowel Syndrome.  He complained about a bulging disc in his back and neck pain and noted that he was being tested for Lyme Disease.  The Petitioner also indicated that his major stress was a Selectman who was after his job and was constantly tracking him and harassing him publically and privately.  A medication change was made.  Dr. Nestelbaum noted that the Petitioner was still seeing Valerie Fulginiti.  (Exhibit 78.)

64. The Petitioner saw Dr. Nestelbaum again on January 2 and January 9, 2009.  He reported that he was sleeping better after taking a course of Ambien.  On both occasions, he indicated that he was being harassed by the Selectman who was posting information about him on the internet.  On January 9, 2009, the Petitioner informed Dr. Nestelbaum that he could “not take it anymore.”  (Id.)  
65. On February 17, 2009, the Brookfield Board of Selectmen was advised by Ronald Maclin, M.D., the Petitioner’s primary care physician, that his work hours should be reduced to 25 hours per week.  There was no mention of any limitations on the types of duties he could perform.  The change was implemented.  (Heller Testimony and Exhibit 95.)
66. On February 5, 2009, the Petitioner told Dr. Nestelbaum that he still had periods of extreme anxiety, especially when “Selectman Rudy” (Rudolph Heller) continued to harass him.  He told the doctor that the Worcester Telegram & Gazette had run a piece regarding his “mystery illness.”  The Petitioner indicated that he suspected that the Selectman was behind the writing and publishing of the article.  (Exhibit 78.)

67. From and after February 16, 2009 and continuing through June 12, 2009 based upon Dr. Maclin’s recommendation, the Board of Selectmen instructed the Petitioner to work no more than 25 hours per week due to the diagnosis of “essential hypertension.”  (Exhibits 3, 77 and 95.)

68. On March 2, 2009, the Petitioner reported to Dr. Nestelbaum that he was doing okay at work but that he was still under pressure regarding harassment from Selectman Rudy who was still publically trying to humiliate him.  (Id.)

69. On April 4, 2009, the Petitioner reported that his mood was better but that he was somewhat depressed and suffered from anxiety attacks at work.  He also reported back problems.  (Id.)

70. On April 30, 2009, the Petitioner informed Dr. Nestelbaum that he was more depressed, tired and feeling hopeless.  He indicated that he was waiting to see if his police contract would be renewed and that Selectman Rudy was still harassing him.  (Id.)

71. The Petitioner continued to treat with Dr. Maclin during the spring of 2009.  He was treated for essential hypertension and also referred to other specialists.  (Exhibit 95.)

72. In late May 2009, the Petitioner attended a meeting with the Board of Selectmen where he was asked when he would be able to return to work full time.  Another meeting was scheduled for June 12, 2009 and the Petitioner indicated that he would gather medical information.  (Id.)

73. On June 4, 2009 the Petitioner told Dr. Nestelbaum that he was depressed and felt socially isolated.  He stated that job stress was overwhelming due to ongoing harassment by the Selectmen and increased administrative pressures.  (Exhibit 78.)

74. One of the specialists to whom the Petitioner was referred was Leo Polizoti, Ph.D., Director, Clinical Psychologist with Direct Decision Institute, Inc., who provides psychological screenings, psychological testing consultations and stress training to police.  The Petitioner saw him for the first time on June 4, 2009.  He lists post-traumatic stress disorder as one of his areas of expertise.   (Exhibit 94.) 
75. In a note dated June 11, 2009 addressed “To Whom It May Concern,” Dr. Polizoti indicated that he had been treating the Petitioner in individual psychotherapy.  The doctor reported that the Petitioner suffered from post-traumatic stress, anxiety, depression and multiple medical issues including cardiac problems, irritable bowel syndrome and a back injury.  The doctor noted that the back injury and psychiatric issues were a result of his job as a police chief and that the cardiac issues (high blood pressure) fell under the rubric of the “heart bill”  Dr. Polizoti concluded that the Petitioner was disabled from work as a police officer/chief.  (Exhibit 89.)
76. The Petitioner was placed on medical leave by the Town of Brookfield Board of Selectmen on or about June 12, 2009 under the Family Medical Leave Act based upon the recommendations of Dr. Maclin and Leo Polizoti, Ph.D.  However, the Selectmen did not feel that he had presented information that was sufficient to support a work-related injury.  (Id. And Exhibits 40, 77 and 95.)

77. In a letter dated June 16, 2009, the Petitioner was informed of the intent of the Brookfield Board of Selectmen not to reappoint him as Police Chief.  (Exhibit 41.) 

78. The Petitioner did not return to the Brookfield Police Department after June 12, 2009.  (Petitioner Testimony and Exhibit 55.)

79. On July 8, 2009, the Petitioner informed Dr. Nestelbaum that the Selectmen had unanimously voted not to renew his contract for the next year.  He indicated that he felt betrayed by the town and that Rudy Heller had continued to badmouth him all over town on public access television.  (Exhibit 78.)

80. The Petitioner’s sick leave benefits were used up on September 3, 2009.  He was placed on unpaid medical leave.  Through counsel, he made multiple requests to be placed on Injured On Duty (IOD) status pursuant to G.L. c. 41, § 111F.  These requests were denied because the Selectmen were not aware of any injuries that he had suffered in the course of his employment and/or how there was a causal relationship between his illnesses and the performance of his duties.  (Exhibits 5, 42, 43, 45, 46, and 52, Heller Testimony, O’Connell Testimony.)

81. On February 9, 2010, the Petitioner filed an application for accidental disability retirement benefits pursuant to G.L. 32, § 7.  Therein he cited post-traumatic stress disorder, depression and anxiety as the bases for his claim that he was permanently incapable of performing his essential duties and should be retired for accidental disability.  The Petitioner cited a hazard undergone in the form of a series of traumatic events which he listed in a log entitled “Critical Stress Incidents” that occurred during the course of his employment as Chief of Police, many of which have been previously mentioned herein.  The list included 11 suicides/deaths as well as the search for Molly Bish, a teenager who was abducted from her lifeguard station in Ware, MA in or about 2000.  (Exhibits 3 and 21.)

82. None of the incidents the Petitioner identified as critical incidents occurred within the two year period preceding the filing of the Section 7 application.

83. Also on February 9, 2010, the Brookfield Board of Selectmen filed an involuntary application for ordinary disability retirement pursuant to G.L c. 32, §§ 6 and 16(1).  The Selectmen cited the same psychological conditions that the Petitioner cited in his application as the basis for the claim that he was permanently incapable of performing his essential duties and should be retired on ordinary disability.  (Heller Testimony and Exhibit 47.)

84. Dr. Nestelbaum completed the Statement of Applicant’s Physician on February 11, 2010.  He indicated that the Petitioner was suffering from major depressive disorder and recurrent panic disorder with agoraphobia associated with poor concentration, energy and neurovegetative symptoms.  The doctor noted that, over the years, the applicant had to deal with severe stress encountered as Police Chief-encountering corpses after suicide multiple times, finding dead bodies, notifying loved ones, responding to potentially dangerous situations, being required to drive long distances and not being supported by town officials.  Dr. Nestelbaum added that there was no significant non-work related events, circumstances or conditions described or noted.  (Exhibit 4.)

85. Single physician medical panel doctors Michael Kahn, M.D., Helenita Hamer. M.D. and Tracy Mullare, M.D. evaluated the Petitioner on June 15, 2010, June 17, 2010 and July 2, 2010, respectively.  (Exhibit 58.) 

86. The medical panel doctors unanimously answered the certificate questions with respect to incapacity, permanence and causation in the affirmative.  The panel doctors opined that that the Petitioner is permanently incapable of performing the essential duties of his position and that said incapacity is such as might be the natural and proximate result of the personal injury sustained or hazard undergone on account of which retirement is claimed.  (Id.)
87.  During the medical panel examinations, the Petitioner did not inform any of the doctors of his previous family issues, i.e. divorce, stress after new baby, or father’s death and residual grief.  He did not discuss his interpersonal conflicts with the Brookfield Board of Selectmen.  He failed to indicate that he had discussed only one, or two at the very most, of the incidents he cited in his “Critical Incidents” log with Dr. Nestlebaum.  (Id. and Petitioner Testimony.)

88. The “Critical Incidents” that the Petitioner mentioned to the panel doctors, and upon which the doctors based their affirmative certifications with respect to causation, all occurred two years or more prior to the filing of his application for accidental disability retirement. (Id.) 

89. The panel doctors were unaware of all of the facts and circumstances surrounding the Petitioner’s work stoppage and the degree to which he was actually involved in or impacted by the multiple “traumatic” incidents during the course of his career.  (Id.)  
90. When the WRRB did not locate any contemporaneous medical documentation pertaining to treatment related to the traumatic exposures, and because the Petitioner did not mention to the panel doctors any of his family issues or the acrimony between the Selectmen and himself, as was well documented in the record for more than two years, the WRRB opted to seek clarification from the medical panel to better understand the panel’s conclusions with respect to the issue of causation.  (Exhibits 58 and 63.)  
91. On December 21, 2010, the WRRB voted to grant the Board of Selectmen’s request for ordinary disability retirement benefits on behalf of the Petitioner.  (Exhibit 62.)
92. In Dr. Hamer’s February 3, 2011 letter of clarification, she indicated that the Petitioner had not disclosed in any great detail the extent to which he was the first or second responder to the trauma scenes, and that he had not disclosed any family stressors or his two-year acrimonious relationship with Selectman Heller.  (Exhibit 68.)

93. In Dr. Mullare’s February 10, 2011 letter of clarification, the doctor noted that the Petitioner had not disclosed his two-year acrimonious relationship with Selectman Heller.  (Id.)

94. In Dr. Kahn’s March 7, 2011 letter of clarification, he indicated that the Petitioner had not disclosed any family stressors or his two-year acrimonious relationship with Selectman Heller.  Dr. Kahn opined that this information makes a “significant difference” regarding his previous opinion regarding causation.  The doctor also opined that there can be a difference in the traumatic impact of a crime scene depending on whether one is a first responder or not, and he further opined that the fact that the alleged traumatic incidents were not noted by Dr. Nestelbaum is very important and lends credence to the view that other stressors were more significant.  (Id.)

95. On May 12, 2011, PERAC denied the WRRB’s April 27, 2011 request to reconvene the medical panel to address all of the facts and circumstances surrounding the Petitioner’s claim.  PERAC opined that there was “no reason” to grant the WRRB’s request because the medical panel had “addressed all the issues raised and answered each of the questions that had been asked within the clarifications.”  (Exhibits 74 and 76.)
96. On June 28, 2011, the WRRB voted to deny the Petitioner’s application for accidental disability retirement benefits as it had “determined that the medical panel certificate was flawed as it related to causation due to incomplete examination of the applicant.”  (Exhibit 1.)  
97.   The Petitioner filed a timely appeal on July 12, 2011.  (Exhibit 2.)

CONCLUSION AND RULING ON RESPONDENT’S MOTION FOR  

                                      SUMMARY DECISION

Summary Decision in administrative proceedings is the functional equivalent of summary judgment in civil proceedings.  See Jack King and National Refrigeration, Inc. v. Office of the Attorney General, Fair Labor Division, LB-12-367 and LB-12-407 (Division of Administrative Law Appeals January 29, 2014) citing Caitlin v. Board of Registration of Architects, 414 Mass. 1, 7 (1992) citing Mass. R. Civ. P. 56 for summary decision in administrative case; Calnan v. Cambridge Retirement Board, CR-08-589 (Division of Administrative Law Appeals 2012); Steriti v. Revere Retirement Board, CR-07-683 (Division of Administrative Law Appeals 2009).  Summary decision is appropriate when there are no genuine issues of material fact and the case may be decided as a matter of law.  King, supra, citing Caitlin, supra at p. 7, 801 CMR 1.01(7)(h) and Mass. R. Civ. P. 56.  A fact is only “material” if it might affect the outcome of the case.  King, supra, citing Lockridge v. The Univ. of Maine System, 597 F.3d 464, 469 n.3 (1st Cir. 2010) citing Anderson v. Liberty Lobby, Inc. 477 U.S. 242 248 (1986).  An issue of material fact is only “genuine” if a fact-finder could reasonably resolve the dispute in favor of either party.  Id. citing Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004).  


The moving party must demonstrate the absence of any genuine issues of material fact.  801 CMR 1.01(7)(h); see also Mass. R. Civ. P. 56; Flesner v. Technical Communications Corp., 410 Mass. 805, 808 (1991).  King, supra, citing Beatty v. NP Corp., 31 Mass. App. Ct. 606, 607 (1991) (evidence “may be in the form of affidavits, depositions, interrogatories, admission and sworn pleadings”).  Inferences from these materials must be drawn in the light most favorable to the opposing party.  Beatty, supra at 607.  However, a judge does not make credibility determinations at the summary decision stage.  Id.  Therefore, if the moving party’s evidence establishes a material fact, the opposing party must in turn “set forth specific facts showing that there is a genuine issue for trial.”  Mass. R. Civ. P. 56(e) (“mere allegations or denials” are not sufficient).  Absent such “countervailing materials” from the opposing party, summary decision may properly be granted on the basis of the moving party’s undisputed evidence.  King, supra, citing Kourouvacilis v. Gen. Motors Corp., 410 Mass. 706, 715 (1991).

In order to receive accidental disability retirement benefits under G.L. c. 32, § 7,  

an applicant must establish by a preponderance of the evidence, including an affirmative

medical panel certificate, that he is totally and permanently incapacitated from 

performing the essential duties of his position as a result of a personal injury sustained or 

hazard undergone while in the performance of his duties.  


After a careful review of all of the testimony and documents in this case, I have 

concluded that the Respondent has demonstrated that there is no genuine issue of material fact in this case.  The Petitioner is not entitled to prevail in this appeal.  He has not met his burden of proving either:  that he sustained a compensable personal injury within the 

meaning of G. L. c. 32 s. 7(1); or, that his employment presented a hazard that is not common and necessary to all or a great many occupations.  Blanchette v. Contributory Retirement Appeal Board, 481 N.E. 2d 216, 20 Mass. App. Ct. 479 (1985) citing Zerofsky’s Case, 385 Mass. 590, 595 (1982).    


The Petitioner is not entitled to claim any of the incidents between September 1999 and February 6, 2008 as personal injuries.  Accordingly, he is not entitled to prevail in this appeal as a matter of law.  G. L. c. 32, § 7(1) provides, in pertinent part:

     …no such retirement shall be allowed unless such injury was sustained or hazard was undergone within two years prior to the filing of such application, or if occurring earlier, unless written notice thereof was filed with the board by such member or in his behalf within ninety days after its occurrence. (Emphasis supplied.)
Neither the Petitioner nor any of his superiors filed any Notice of Injury reports on his behalf relative to the aforementioned events.  He did not seek counselling other than that provided by Dr. Nestlebaum after the September 1999 incident and the “stress unit” following a sudden death in 2003 and a suicide in 2004.  He was treated by Dr. Nestelbaum, and later by Ms. Fulginiti for stress or depression during the time of and after these incidents for myriad other problems that are mentioned frequently in Dr. Nestelbaum’s notes.


Dr. Nestelbaum’s notes are replete with references to the Petitioner’s family stress, travel anxiety, agoraphobia and, most notably, conflicts with the Selectmen, particularly Rudolph Heller by whom he felt targeted and harassed.  The one report from Ms. Fulginiti, written in 2010, is conclusory and does not provide contemporaneous medical support for the Petitioner’s claim.      
Further, the evidence in this case does not support Petitioner’s claim of a career-long exposure to work place hazards.  See Barnstable County Retirement Board and Richard B. Morrison v. Contributory Retirement Appeal Board, Mass. App. Ct. No. 00-P-0816 (2002), citing Sugrue, v. Contributory Retirement Appeal Board, 45 Mass. App. Ct. 1 (1998) (rejecting claim that a series of events at work including departmental politics, town politics, and interpersonal conflicts with fellow employees or Appointing Authorities collectively caused emotional disability noting, “the entire accumulation of episodes does not rise to the level of an injury sustained in the performance of his duties.”).  It should also be noted here that, sadly, suicide affects all classes and occupations and encounters therewith are thus common to all or a great many occupations.  In addition, the Contributory Retirement Appeal Board has recently held that exposure to violence, including graphic accounts of crime and death, is a necessary and frequent component of many jobs both in the judicial system and in law enforcement.  See Mary K. (“Katie”) Morse v. State Board of Retirement, CR-13-491 (CRAB August 1, 2016.)   
Had the Petitioner regularly referred in his sessions with Dr. Nestelbaum to the suicides he had witnessed along with other violent death scenes, domestic violence and sexual violence (referred to only in a report by Dr. Polizoti, but never in Dr. Nestlebaum’s records or during the Petitioner’s testimony), he may have succeeded on his claim of having been exposed to a “hazard undergone” in the course of his employment due to the close proximity of many of the gruesome incidents to his own home in the small Town of Brookfield.  However, as in the case of his claim of personal injuries, he did not counsel with Dr. Nestelbaum or any other provider mentioned in this case record about the gruesome events or their proximity to his home, all of which that he claims rendered him unfit to perform his duties.  Again, the primary focus of his stressors and venting, as documented, was his family, his travel anxiety and his perceived harassment by Mr. Heller and the other Selectmen.  “Conflicts with Selectmen” shows up in Dr. Nestelbaum’s notes as early as 2001.  It should also be noted here that the Petitioner did not miss significant time from work following the incidents listed in his “Critical Incidents” log, however, he did miss extended periods of time from work when he was under scrutiny by the Selectmen in 2008 and 2009.  
The June 11, 2009 report of Dr. Leo Polizoti is the first medical record which references PTSD.  At that time, the Petitioner had only seen Dr. Polizoti only once, on June 4, 2009.  The doctor’s opinion was generated after the Petitioner had been pressured by the Selectmen to indicate when he would return to work full time and around the time that he learned that he would not be re-appointed to the position of Chief of Police.  The doctor’s report lacked key information, including what exactly triggered the PTSD and when it began.  The Petitioner proffered vivid, often sensational descriptions of unfortunate, violent deaths, seemingly in order to move the fact finder to sympathize with his claims.  Again, there is no proof that he was actually greatly disturbed or traumatized at the time any of these episodes occurred.  

Based on the foregoing, Summary Decision in favor of the WRRB is appropriate in this case.  The WRRB’s decision to deny the Petitioner’s Section 7 application is affirmed.    
            So ordered.

Division of Administrative Law Appeals,


BY:

Judithann Burke, Administrative Magistrate

DATED:  August 5, 2015 
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