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HALIFAX

RECOMMENDED FINAL DECISION
In June 2008, ADGA Realty, LLC (“the Petitioner”) filed these eight consolidated appeals (Docket Nos. WET-2008-022 through WET-2008-029) challenging Superseding Orders of Conditions (“SOCs”) that the Southeast Regional Office (“SERO Office”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The Department issued the SOCs with respect to the Petitioner’s proposed Project in Halifax, Massachusetts.  

On March 26, 2008, I issued an Order staying the proceedings in these appeals pending resolution of the Petitioner’s lawsuit in Plymouth Superior Court challenging the Town of Halifax Conservation Commission’s (“HCC”) rejection of the Petitioner’s proposed Project pursuant to the Town’s local Wetlands By-law.  See ADGA Realty, LLC v. Coffey, et al., Plymouth Superior Court, C.A. No. 2008-00190 (“the Petitioner’s Local By-law Appeal”).  Recently, the Department informed the Office of Appeals and Dispute Resolution (“OADR”) that the Plymouth Superior Court resolved the Petitioner’s Local By-law Appeal nearly six years ago on August 12, 2009.  See Department’s Motion to Lift Stay and Dismiss [Appeals] (June 3, 2015).  As a result of that information, I reviewed the Plymouth Superior Court’s internet docket in the Petitioner’s Local By-law Appeal and learned that on August 12, 2009, the Court issued a Final Judgment vacating the HCC’s rejection of the Petitioner’s proposed Project under the Halifax Wetlands By-law and remanding the matter to the HCC for further review of the proposed Project.  Docket Entries 17-18.  The Court’s docket also noted that the HCC did not appeal the Final Judgment.  Id.

 Since entry of the Final Judgment nearly six years ago, the Petitioner has taken no action to prosecute these appeals of the SOCs.  As a consequence, the Department has moved to vacate my March 2008 Stay Order and dismiss these appeals.  See Department’s Motion to Lift Stay and Dismiss [Appeals] (June 3, 2015).  The Department filed its motion on June 3, 2015.  Id.  Under 310 CMR 1.01(11)(a), the Petitioner had seven business days from June 3, 2015, or until June 12, 2015 to file a response to the Department’s motion.  To date, nearly 30 days after expiration of the June 12th deadline, the Petitioner has not responded to the Department’s motion.

Under 310 CMR 1.01(10) a party’s appeal may be dismissed for failure to prosecute the appeal.  As a result of the Petitioner’s: (1) failure to prosecute these appeals of the SOCs since the Plymouth Superior Court’s resolution of the Petitioner’s Local By-law Appeal in August 2009, and (2) failure to respond to the Department’s recent motion seeking dismissal these appeals for failure to prosecute, I recommend that the Department’s Commissioner issue a Final Decision dismissing these appeals.

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise. 
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